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REVENUE LAWS AMENDMENT BILL 2008 
REVENUE LAWS AMENDMENT BILL (NO. 2) 2008 

Standing and Temporary Orders Suspension — Motion 

HON KIM CHANCE (Agricultural — Leader of the House) [11.15 am] — without notice: I move —  

That so much of standing and temporary orders be suspended as is necessary to enable the Revenue 
Laws Amendment Bill 2008 and Revenue Laws Amendment Bill (No. 2) 2008 to proceed through all 
stages today. 

By way of explanation, this motion is necessary to enable those two bills to be debated now as a result of 
discussions behind the Chair between Hon George Cash and the Treasurer. I understand that there is agreement 
on the matter of amendments that need to go to the other place today, and this motion will enable that process to 
occur. I understand that the amendments have been agreed between the major parties. I urge honourable 
members to support the motion to suspend standing orders. 

The PRESIDENT: This motion requires an absolute majority, and as an absolute majority is not present, I ask 
that the bells be rung. 

[Bells rung.] 

Question put and passed with an absolute majority. 

Cognate Debate — Motion 

Resolved, on motion by Hon Kate Doust (Parliament Secretary) — 

That leave be granted for the Revenue Laws Amendment Bill 2008 and the Revenue Laws Amendment 
Bill (No. 2) 2008 to be debated cognately. 

Second Reading — Cognate Debate 

Resumed from 17 June. 

HON GEORGE CASH (North Metropolitan) [11.20 am]: The Revenue Laws Amendment Bill 2008 and the 
Revenue Laws Amendment Bill (No. 2) 2008 are required, in broad terms, to implement the various changes to 
certain taxation matters announced by the government in the budget. A number of those matters will come into 
effect on 1 July 2009 if this legislation is passed. The Revenue Laws Amendment Bill 2008, which I will deal 
with first, seeks to amend a number of current acts: the Duties Act 2008, the Duties Legislation Amendment Act 
2008, the Revenue Laws Amendment (Taxation) Act 2007, the Stamp Act 1921, the Land Tax Act 2002, the 
Land Tax Assessment Act 2002, the Metropolitan Region Improvement Tax Act 1959 and the Rates and Charges 
(Rebates and Deferments) Act 1992. Members will recall that on 8 May 2008 the parliamentary secretary 
representing the Treasurer in this house, Hon Kate Doust, made a speech outlining the government’s proposed 
budget strategy for 2008-09. As I have indicated, as a consequence of that strategy both the Revenue Laws 
Amendment Bill 2008 and the Revenue Laws Amendment Bill (No. 2) 2008 provide the legislative changes 
necessary to implement the various taxation-related matters. The bills also include some consequential 
amendments generally related to the budget, but required to put into effect the announcements made by the 
government. 

These bills and the two appropriation bills were introduced into this house this week. These two revenue bills 
should not be confused with the Appropriation (Consolidated Account) Bill (No. 1) 2008, which deals with 
recurrent services for the next financial year, comprising the delivery of outputs and administrative grant 
subsidies and other transfer payments, or the Appropriation (Consolidated Account) Bill (No. 2) 2008, which 
deals with funds for capital purposes, comprising asset purchases and payments of liabilities of agencies. Those 
two appropriation bills, I understand, will be dealt with next week. As a consequence of some legislation passed 
during the time of the Richard Court government, the appropriation bills are now passed by the Parliament 
before 30 June each year, so that they come into effect on 1 July of the next financial year. Members will recall 
that, in years gone by, we have been dealing with appropriation bills as late as December. With half the year 
having gone by, that is hardly a fitting example to anyone managing finances. Companies quite clearly could not 
afford to do that. However, the law was changed in a very positive manner, and I am very happy that we either 
agree or disagree with the appropriation bills before 30 June, so that we have a clear run for the next financial 
year. 

The Revenue Laws Amendment Bill 2008 comprises eight parts. With the exception of part 1, which deals with 
preliminary issues such as the short title and commencement, and part 2, which deals with amendments to a 
number of separate acts, each part of the bill deals separately with the amendments required to be made to the 
acts listed in the long title of the bill. When Hon Kate Doust delivered her speech to the Legislative Council on 
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8 May, she indicated that it was the intention of the government to reduce the impact of taxation in some specific 
areas. These included reducing duty payable on the conveyancing of certain property; reducing the impact of 
land tax on rental and business property; reducing the duty on motor vehicles within a specified price range; 
implementing land tax and rates and charges relief for disabled persons living in independent care; the provision 
of an exemption for land tax for property owned by an executor or administrator when a will provides a 
beneficiary with a future right to live in a property, when that property is the beneficiary’s principal place of 
residence; and, lastly, the clarification of the treatment of fixtures for the purposes of the land tax provisions of 
the Stamp Act. 

The opposition supports the thrust of the matters raised by the parliamentary secretary in respect of this bill. The 
difference the opposition has with the government relates not to the need to reduce the impact of taxation and 
related matters, but rather to the quantum of relief to be applied in this financial year. In speaking on the motion 
to note the budget papers, I indicated very clearly to the house the massive surge in revenue that this government 
has enjoyed over the past seven years, particularly in the past three or four years. The opposition believes that 
there has been no equity or balance in the increase in revenue that has occurred during the government’s period 
in office, as compared with the opportunity to provide taxation relief. I will talk later about the review of the 
state taxation system that the Treasurer announced some years ago, and which has now been completed and its 
report tabled. That review highlighted various areas and aspects in which opportunities existed to offer relief to 
the community. At times we forget that the government is merely a trustee of the people’s money. It is not the 
government’s money as such. All the money controlled by the government is the property of the people. When 
we hear the government making crass statements about offering relief and all the rest of it, I have wondered 
whether some members of the government think that the Treasury is their own personal banking house, into 
which they can dip to finance their favourite projects. 

Hon Ken Baston: Frustrated capitalists. 
Hon GEORGE CASH: In the case of the current government, there is no question that the word “capitalist” fits. 
I remember that during the time of the Court government we certainly did not enjoy the revenues that this 
government has enjoyed. In the building of a house, the most important thing is the laying of the foundations, 
and there is no question that the Court government laid the foundation for the magnificent resource boom that 
Western Australia is now experiencing, and which we hope will continue for some years. Not enough credit is 
given to Richard Court and his team for the magnificent job they did in promoting the mining industry during the 
period they were in office. 
Hon Kate Doust: Are you talking about yourself? 

Hon GEORGE CASH: I would never deign to talk about myself, although I am proud to have been a member 
of that team. Richard Court, like his father, had a very significant interest in the resources industry in Western 
Australia, and we are now reaping the benefits of the legacy they put in place for the people of Western 
Australia. I am pleased that Hon Kate Doust interjected to recognise that very significant achievement.  
Hon Paul Llewellyn: She was just being helpful.  

Hon GEORGE CASH: I agree that Hon Kate Doust, as a parliamentary secretary, is a helpful person. It is 
helpful for me to recognise that at least one member of the government recognises the magnificent contribution 
that Sir Charles Court and Richard Court made to government in Western Australia. 
Several members interjected. 
Hon GEORGE CASH: Let us not interject over each other, members, so that we cannot be heard. If members 
are to interject, they should at least interject one at a time. I have already dealt with Hon Kate Doust and there is 
no need for her to add to the comments she made because I am sure that they are well accepted by those in the 
immediate Court family and those who are strong supporters of what the Court family has done in politics in 
Western Australia. 

We have dealt with part 1 of the Revenue Laws Amendment Bill 2008 and there are still seven parts to go in just 
the first bill. Let us not delay the passage of the bill. An important amendment must be dealt with in due course. I 
must inform the government members—who could not see the face of the Leader of the House because he is not 
facing them—that he appeared to me to be scowling at the interjections of government members who are 
delaying the passage of this bill! 

Part 2 of this bill seeks to amend a number of separate acts and relates to the government’s 2007 decision to 
increase the thresholds for duties on motor vehicles. Members will no doubt recall that in its 2007-08 budget the 
government announced that it would increase the amount of motor duty thresholds in two tranches of $5 000 
each. The first tranche was to apply, and did apply, from 1 July 2007. That amendment was, of course, agreed to 
in budget legislation last year. The second tranche, which was agreed to in that legislation, was to apply from 1 
January 2009. Again, it is a credit to the government that it has at last recognised that the duty payable on 
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vehicles in Western Australia is among the highest of all the states. In recognition of that, and indeed after 
announcing the two tranches that were agreed to last year, the government has further considered the application 
of the duty on motor vehicles in Western Australia and, as a result of this year’s budget, it has decided to bring 
forward the implementation date for the second tranche from 1 January 2009 to 1 July 2008. As a consequence, 
the relevant legislation must be amended to delete one date and substitute the earlier date. That is what part 2 of 
the bill is about. We agree unquestionably with bringing forward the second tranche, as I indicated earlier. 
However, we do not agree with the quantum of the reduction. We think it could have been greater. That is 
something that the government is no doubt considering as we head towards the next election. 

Part 3 of this bill seeks to amend the Land Tax Act 2002. The bill effectively inserts a new table 7 into the Land 
Tax Act 2002, and that table will provide the land tax rates for 2008-09 and for subsequent years if it is not 
amended in the meantime. It is interesting that the government should also acknowledge in its explanatory 
memorandum that was tabled by the parliamentary secretary with the bills—this advice has been added to in 
briefings that I have had on the bills—that the Valuer-General has advised the government that the unimproved 
land values for properties above the current land tax exemption threshold in the 2008-09 land tax assessment 
year will increase by an average of about 30 per cent on the 2007-08 values for properties. The threshold is 
currently $250 000. If no change was made to the current land tax scales, that significant increase in property 
value would increase the land tax and the metropolitan region improvement tax by more than 50 per cent for the 
2008-09 year. As a consequence of the very significant increase in property values, the government is reducing 
the land tax scales and the MRIT scales. It is taking that very significant increase into account. We agree with 
the reduction, but again we disagree with the quantum that is proposed. However, as the poor old taxpayer would 
say, “Thank goodness for small mercies.” We should just accept what is being proposed, keep working hard and 
try to convince the government to recognise that its continued fleecing of the community will send the 
community broke in due course. 

I refer members to the eighth taxation revenue table in the 2003-04 budget papers, under the heading “Taxes on 
property”. Land taxes are isolated in so much as land taxes, stamp duties on financial and capital transactions, 
financial institution transaction taxes and other taxation measures are all under the heading “Taxes on property”. 
However, I am dealing specifically with land taxes. It is interesting that in 2001-02, which was the first financial 
year of the new Gallop Labor government, land tax brought in $226 million. I am using the 2003-04 budget 
papers and will have to work on the estimated revenue for tax. By 2006-07, that figure had increased by about 
50 per cent to $340 million. Taxation revenue for the 2008-09 budget is shown on table 12 on page 72 of 
volume 3 of the budget paper documents, Economic and Fiscal Outlook. In 2006-07 the land taxes, which I 
indicated were estimated at $340 million in an earlier set of budget papers, are now shown in the current budget 
as an actual amount of $394 million, or about $54 million more than was earlier estimated. That land tax rises in 
the out years 2011-12 to $744 million after having regard to the reductions. Land tax continues to be a 
significant revenue raiser for the government. The point I am making is that there has been a need to recognise 
the very significant increase in property value generally, which is reflected in the legislation before us today. 

Another comment I need to make because it is a matter of fact and great concern, is that the very significant 
increase in the price of land that we have seen in Western Australia over recent years is a direct result of the 
failure of the government to address the need for additional residential land to be brought on to the market. Land 
is the greatest commodity in this state, yet there is insufficient residential land available for the community. As a 
result of the lack of supply, the demand pressures have pushed up the price of land. That is a terrible situation for 
young people who are trying to purchase their first block of land. It seems to me that the only winner in the 
significant increases in land and property generally in recent years is the government. People who bought a 
house for $250 000 and sold it for $500 000 when prices increased, to upgrade, so to speak, would have probably 
found that they had to pay $600 000 or $700 000 for a new, upgraded residence. I do not see any great win in 
that particular exercise. That can be multiplied right through the community. People who bought a house for 
$1 million that was later valued at $2 million would have paid a lot more than $2 million when they tried to 
upgrade or replace it. Although current property owners might think there is some significant advantage to them, 
I am more interested in those who do not have a property today, particularly young people. I am concerned at 
their lack of capacity to get into the market. I say, as I have said before in this house, that the government stands 
condemned for its repeated failure to facilitate and speed up the supply of much-needed residential land in 
Western Australia. I say “Western Australia” because land is needed not just in the metropolitan area but also in 
other areas of the state. We heard from my colleague Hon Ken Baston, who talked about the very significant 
price increases for land in Exmouth, Broome and other parts of his electorate in the Mining and Pastoral Region. 
When I fly into Broome, I see an awful lot of land; equally, when I fly into Exmouth, I see an awful lot of land. 
The fact that the government is incapable of subdividing land and putting it on the market so that supply can at 
least meet demand, but preferably outstrip demand, so that prices can reduce, is something that we as members 
of Parliament will regret because it is not assisting the young people of this state. It is my view that the failure to 
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provide adequate residential land right across the state has put young people in Western Australia in a position of 
never being able to own their own home, and that is directly related to the ineptitude of this government. 

There will be a flow-on effect to these young people of not owning their own land; that is, they will be forced to 
live in rental accommodation for the rest of their lives. That will be as a consequence of the government, in 
effect, casting them aside. That is what happens when the government does nothing and fails to recognise the 
situation it is faced with. Of course, if young people are condemned to live in rental accommodation for the rest 
of their lives, we must then look at the rental side of the equation. We have seen statistical evidence over the past 
few years that indicates that the price of rental accommodation is skyrocketing. In some areas there are bidding 
wars between tenants to see who is prepared to pay the highest price for rental accommodation. That seems to 
me to be a very difficult situation in which to place people, especially young people. It is not as though this issue 
occurred yesterday; it has been going on for a number of years. The Rudd government has been in office on the 
federal scene for only six months and it blames the former Howard Liberal-National government for its 
problems. However, the government of Western Australia has been in office for more than seven years and it is 
unable to blame anyone but itself for the fact that it has not acted. 

We are now in a situation in which the land supply has never been worse, culminating in land values that have 
never been as great, due to the obvious economic principles relating to supply and demand. We clearly agree 
with the government’s proposal to reduce the rates of land tax and the metropolitan region improvement tax. All 
we ask is that the reduction be more. I say that because the government has the financial capacity to increase the 
relief that is being offered in this budget, but it has regrettably failed that test. 

Part 4 of the bill seeks to amend the Land Tax Assessment Act 2002. Section 36 will be amended to narrow the 
scope of the words “other public purposes” in relation to the exemption of land tax to a zoo, an agricultural, 
pastoral or horticultural show, a historical society and a public museum. That amendment will be effected by the 
insertion into the section of the word “similar”. When members have a look at the bill, they will understand the 
reasons for that.  

There is another amendment in the bill to deal with the definition of a lot, as it applies to a subdivision generally. 
The revised definition of a lot will include a strata survey plan. There is also an amendment in the bill to reduce 
the taxation burden on certain properties that are used for both casual and permanent accommodation. Those 
properties are generally associated with the tourism market. Members will recall that in 2005 the government 
introduced a 50 per cent concession for land used for a caravan park, a park home park or camping grounds. The 
very significant increase in values, in particular in the south west of the state, was making the continued 
operation of some of those caravan parks and park home parks almost unviable due to the very significant land 
tax that was required to be paid. Perhaps I should qualify the suggestion that they were unviable. I do not know 
whether the operations were ever unviable. The problem was that the increased tax burden was passed on to the 
residents. The government sought to offer relief in that area, and that was certainly agreed to wholeheartedly by 
the Parliament. There is, however, a need to clarify the assessment provisions of the relevant legislation so that 
the legislation does not operate to prevent a concession being granted for the previous year if the owner of the 
land is otherwise eligible but did not apply for it in that particular year. I do not think I need say any more. It will 
enable the Commissioner of State Revenue to go back a period of years and provide greater flexibility for 
concessions in that matter.  

I also mentioned earlier that it is intended to provide an exemption from land tax for property owned by an 
executor or administrator of a will when the will provides a beneficiary with a future right to live in a property if 
the property is the beneficiary’s principal place of residence. Part 4 of the bill includes the necessary amendment 
to the Land Tax Assessment Act 2002 to give effect to that proposal. That matter has been raised in the 
Parliament and the opposition certainly supports the proposition. 

Part 5 of the bill seeks to amend the Metropolitan Region Improvement Tax Act 1959 by inserting new table 2. 
That table contains the necessary information that will provide the metropolitan region improvement tax rates for 
2008-09 and subsequent financial years if they are not amended in the meantime. The table also indicates that no 
tax is payable on land up to the threshold unimproved value of $300 000. On land exceeding that threshold of 
$300 000, the rate applicable to the metropolitan region improvement tax is to be 0.15c for each $1 in excess of 
$300 000.  

Part 6 of the bill seeks to amend the Rates and Charges (Rebates and Deferments) Act 1992. The bill seeks to 
amend the definition of “disabled person”, and there are some consequential amendments relating to relief for 
disabled persons living in independent care. Again, the opposition agrees with the proposals in the bill.  

Part 7 of the bill seeks to amend the Duties Act 2008. Members will be aware that the Duties Act 2008 was 
recently considered and agreed to by this house. The amendments in the bill relate to the new duties scale for 
property purchased after 1 July 2008 and will apply to residential homes used as a principal place of residence 
and land where building has been commenced and is completed within a specified time.  
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Part 8 of the bill seeks to amend the Stamp Act 1921, in particular section 76 of that act, to clarify the treatment 
of fixtures for the purpose of the land-rich provisions of the Stamp Act. Again, we recognise the need for those 
amendments.  

Any further discussion on the individual clauses within those parts can be conducted during the committee stage. 
The opposition supports the bill. However, we think the government should have gone further with the amount 
of relief that it is offering.  

The other bill is the Revenue Laws Amendment Bill (No. 2) 2008, which deals with a number of acts. The bill 
amends the Taxation Administration Act 2003, the Mining Act 1978, the Duties Act 2008, the First Home 
Owner Grant Act 2000, the Petroleum and Geothermal Energy Resources Act 1967 and the Rates and Charges 
(Rebates and Deferments) Act 1992. This bill comprises four parts. In the main, the amendments within the bill 
deal with the Taxation Administration Act 2003. A number of the amendments relate to recommendations made 
in the final report of the state taxation review, which was completed some time ago. Members will recall that the 
Treasurer announced in May 2005 that the government intended to conduct a review of state taxation generally. 
In July 2005 he provided the terms of reference for that review. The review committee released its interim report 
on 1 June 2006 and the final report was released in May 2007. That report, headed “State Tax Review”, 
contained numerous recommendations covering stamp duty on conveyances, land tax, payroll tax, stamp duty on 
motor vehicle transfers, tax administration generally and a number of other issues.  

A number of the recommendations contained within that final report are now reflected in the amendments in the 
Revenue Laws Amendment Bill (No. 2). For instance, recommendation 2.8.4 deals with an amendment to the 
Taxation Administration Act 2003 to enable the Commissioner of State Revenue to place a memorial on mining 
tenements and to clarify memorials for increasing amounts of land tax. The report sets out some of the general 
principles to which the committee had regard and makes recommendations, but it also comments on the analysis 
it used to support the proposals it puts forward. For recommendation 2.8.4, there is some commentary under the 
heading “Stage 2 Analysis” that indicates that when there is a risk to revenue, the commissioner should have the 
capacity to secure the debt with a memorial over a mining tenement, as is the case with other types of land. It 
indicated that consultation was continuing with various organisations on how such proposals could be 
implemented. The report, which was really advice to government, suggested that the implementation might 
include amendments to the Mining Act 1978 to provide for memorials to be notified on the register of mining 
tenements. The bill has now put that recommendation into a legislative form. A number of clauses deal with the 
opportunity to place a memorial on mining tenements generally.  

Recommendation 2.8.2 of the review committee’s report deals with the need for an amendment to the Taxation 
Administration Act 2003 to provide the Commissioner of State Revenue with the power to enter into 
compromise agreements to settle disputes with taxpayers. That is now in its legislative form in clause 29 of the 
bill. We agree with that proposal.  

Recommendation 2.8.5 of the report dealt with an amendment to the Taxation Administration Act to provide for 
legislative measures to support verbal approvals for extensions of time of up to one month to pay land tax. There 
is commentary on page 68 of the report in that regard. The legislative changes are reflected in the bill.  

Recommendation 2.8.6 dealt with the need for an amendment to the Taxation Administration Act 2003 for the 
introduction of measures to improve the administration of small tax credits. Again, commentary is on page 68. In 
view of some time constraints, I do not think there is any need for me to do anything other than indicate that the 
reasoning of the committee for these changes is contained on page 68 of the report.  

Of course, the Revenue Laws Amendment Bill (No. 2) also contains other significant amendments to deal with 
the early operation of certain amendments. That is the area of greatest concern to not just me but also the Liberal 
Party. I refer in particular to clause 28 and the proposed insertion in the Taxation Administration Act of a new 
division 6, comprising proposed sections 129 through to 133. I should just explain that we recognise that the 
government should have the capacity to have a reduction in duty apply from the day it is announced by the 
government rather than having to wait for the passage of amending legislation to pass both houses. Our first 
choice is clearly for bills to be put through the house to give legislative effect to any reduction. However, if there 
is a need for that proposed reduction to be recognised so that the commissioner has the capacity to reduce the 
rates of duty payable prior to the royal assent being given to the necessary legislation, there are ways of dealing 
with that need. They are not necessarily ways that are welcomed by most Parliaments.  

Clause 28, which deals with proposed section 130 of the Taxation Administration Act 2003, sets out the way in 
which the government wants to be able to handle the reduction of duties and other charges so that they apply 
from when they are announced rather than having to wait for the bills to pass through the house. When I first 
looked at this clause, I immediately thought to myself that I had seen some Henry VIII clauses in the past but 
this proposal contained in division 6 really tested the issue of Henry VIII clauses generally. As the Leader of the 
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House has indicated, there have been some discussions with the government because our first reaction was to 
reject division 6 in its entirety and not agree to pre-enactment provisions on the basis that that type of provision 
is bad legislation at the best of times. We recognise, however, that when the government announces that there is 
to be a reduction in a tax or duty—in this case we are dealing with stamp duty on the conveyance of certain 
property, which is being reduced in some areas—that as far as the market or industry is concerned, dealings 
within that industry often come to a very abrupt halt on the basis that a potential buyer will wait until the 
amendments come into effect so that the buyer can make the saving that is the consequence of the proposed 
reduction. Industry has complained very bitterly that these types of announcements, which are made weeks and 
sometimes months before they are due to come into effect and which clearly need legislative changes to bring 
them into effect, are cruelling industry and giving, in some cases, false hope to buyers in the market. In fact, only 
the other day I was reading an article in which somebody in the property industry was suggesting that it is really 
creating false hope, because with a rapidly rising market, the amount of increase in value of properties was 
outstripping any potential saving that might be occurring as a result of the reduced duty payable and that, clearly, 
if that was the case, it was false economy. I think in the situation that we are currently faced with in Western 
Australia, however, in the main it can be said that in the past few months the property market has cooled to a 
degree and that people are clearly waiting to re-enter the market after 1 July when these reductions come into 
effect, on the basis that they believe there will be a net saving for themselves when comparing the duty saved 
versus any increase in property prices. I certainly hope that is the case.  

The proposition in proposed section 130 of the Taxation Administration Act 2003 is to create a new instrument, 
so to speak, and is framed in the following way — 

(1) If a Bill that would amend a taxation Act is before the Legislative Assembly or Legislative 
Council the Minister may, by notice published in the Gazette, determine specified provisions 
of the Bill, as introduced into that House, to be pre-enactment provisions for the purposes of 
section 133. 

(2) The Minister may determine provisions of a Bill to be pre-enactment provisions if, and only if, 
they would — 

(a) amend a taxation Act to do one or more of the following — 

(i) reduce an amount or rate of tax (including by reducing it to zero); 

(ii) change or remove a tax threshold; 

(iii) expand the class of persons, acts, matters or things in respect of whom or 
which a concession or exemption applies; 

(iv) introduce a concession or exemption; 

(v) effect a change that will have the same effect as making an amendment of a 
kind described in subparagraphs (i) to (iv); 

or 

(b) amend a taxation Act to make amendments necessary or convenient to be made for 
the purpose of giving effect to an amendment of a kind described in paragraph (a); or  

(c) make provision for the commencement or application of amendments of the kind 
described in paragraphs (a) and (b) or for transitional matters relating to them. 

(3) The Minister must cause a determination notice, or a notice amending or revoking a 
determination, to be laid before each House of Parliament within 3 sitting days of that House 
following publication of notice in the Gazette. 

What we are doing here is creating a new instrument that is to be known as a determination notice, but there is 
no reference in that proposed section to the provisions of the Interpretation Act that require certain instruments—
in particular, regulations, by-laws, some codes and other matters—to be matters that this house can disallow. I 
turn to section 42 of the Interpretation Act because it deals with the laying of regulations, rules, local laws and 
by-laws before Parliament and disallowance. Section 42(1) reads —  

All regulations shall be laid before each House of Parliament within 6 sitting days of such House next 
following publication of the regulations in the Gazette. 

There are then provisions in section 42 for the houses to pass a resolution disallowing any particular regulation, 
and there are particular time constraints imposed for the dealing with the disallowance of regulations.  

One of the reasons section 42 exists is that from time to time Parliament, in acts that it agrees to, provides a 
regulation-making or rule-making power on the basis that any legislation made as a consequence of that power 
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should be subsidiary legislation; that is, subsidiary to the principal act. It is certainly never the intention of the 
regulation or rule to overrule the principal act or indeed amend the principal act. So that that process is followed, 
we have in this house the Joint Standing Committee on Delegated Legislation, which has advisory officers 
constantly reviewing all regulations that are tabled in this house, and other rules, local laws and by-laws that 
come into Parliament. They are reviewed on the basis that the delegated legislation committee needs to satisfy 
itself that any regulation, rule or other instrument that is subject to disallowance is in fact a regulation made intra 
vires; that is, that it is made within the power of the act that provided the original power for it to be created or 
established in the first place. When we have Hon Ray Halligan as the deputy chairman of the Joint Standing 
Committee on Delegated Legislation rising in this house giving notice that he proposes we disallow certain 
regulations, over a long period of time we have recognised that a number of the motions that he gives notice of 
are in effect holding motions that give notice to a department or other regulation or rule-making body that the 
delegated legislation committee wishes to raise matters in respect of a regulation, rule, local law, by-law or other 
instrument. To signify that, the committee puts what is known as a holding motion on the notice paper. That 
other rule-making body provides the delegated legislation committee with additional advice or agrees to amend 
its regulation in a particular way to satisfy the principal act and the law generally. The Parliament achieves a 
continuing control over both its principal legislation and any subsidiary legislation made as a consequence of 
those principal acts.  

This bill proposes an instrument known as a determination notice. That determination will set out the reasons for 
the reduction in tax or the concession, whatever is being offered. Those matters are covered within the bill. They 
are certainly limited matters. Under the current structure of the bill, the Parliament will not be able to exercise 
any further interest in the determination notice. Given that the determination notice can reduce an amount or rate 
of tax, change or remove a tax threshold or expand the class of persons, acts, matters or things with respect to 
whom a concession or exemption applies, or introduce a new concession or exemption or effect a change that 
will have the same effect as making an amendment of the kind described in paragraphs (i) to (iv) of proposed 
section 130, it is clear that the Parliament is abdicating its responsibility with respect to taxing matters to act on 
behalf of the people and maintain its authority over changes of taxation generally on behalf of the community. 
As a consequence of that, I raised the matter with the parliamentary secretary and indicated a number of things. 
Firstly, I indicated that to give effect to reductions in taxation generally and those other matters that I have just 
mentioned, our first priority is that a separate and distinct bill be introduced into the house, go through both 
houses of Parliament and receive royal assent. In so doing, the Parliament would be recognising the change 
required to the law. I should also say that in doing that, it would be giving authority to the Commissioner of State 
Revenue, in this case, to collect tax at a lower level than is currently the case if that reduction had not been 
formally put in place. That is our preferred position. 

There are many reasons we think that the Parliament should not abrogate its responsibility in the making of 
legislation. This is an elected house. Its members are elected by the people to carry out the various duties and 
responsibilities that are outlined in the Constitution and certainly under other laws. We well know that there can 
be no taxation without legislation. We do not have to go back through the history of that. It is a classic principle 
that has been fought over for many years. Members recognise that these Henry VIII clauses, as they are known, 
go back a long way; all the way to the time of King Henry VIII. I had the opportunity to review some of the 
committee reports of this house on the question of the use of Henry VIII clauses. This area is so important that 
we should be spending a long period on it. My purpose in speaking about this matter today is not in any way to 
object to the proposed reduction but to object to the way in which the legislative amendment is currently framed 
and how it is to be brought into effect. In my view, we are abrogating the role of Parliament in our continued 
quest to add Henry VIII clauses to legislation generally. I refer to the first report of the Standing Committee on 
Public Administration and Finance on the Planning Appeals Amendment Bill 2001, dated March 2002. In 
appendix 4, entitled “Memorandum of Advice to the Joint Standing Committee on Delegated Legislation”, on 
page 49 of the report, there is a memorandum from Nigel Pratt, the then principal advisory officer for this 
particular bill as it was being considered by the committee. He has written a very informative memorandum on 
the operation of Henry VIII clauses. It is a very important document. Members should consider reading it so they 
better understand what is happening with the abrogation of Parliament’s authority and powers through the 
continued use of Henry VIII clauses. The twelfth report of the Joint Standing Committee on Delegated 
Legislation was on the Spent Convictions (Act Amendment) Regulations 2005 and was published in September 
2005. In fact, it was tabled by Hon Ray Halligan in the house in September 2005. It also refers at length to that 
committee’s view on the use of Henry VIII clauses and refers to previous committee reports on Henry VIII 
clauses generally. 

Another informative document is entitled “The use of ‘Henry VIII Clauses’ in Queensland Legislation”. It was 
published by the Scrutiny of Legislation Committee of the Legislative Assembly of Queensland in January 1997. 
It is very, very informative of the history and use of Henry VIII clauses not only in Queensland but also in other 
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places around the world. It contains a chapter entitled “Historical Reasons For The Term ‘Henry VIII’ Clauses”. 
Paragraph 1.9 on page 2 of the report states — 

“Henry VIII clauses” appear to be so named because that King is regarded popularly as the 
impersonation of executive autocracy and because of its actual use by that monarch.  

That relates to a comment that was made in the Donoughmore committee report that was published in 1932 
when the British Parliament was considering the use of Henry VIII clauses. The Queensland report goes on to 
state at paragraph 1.10 —  

One of the first instances in which Parliament delegated power to legislate in general, and effectively 
unlimited terms, was in an enactment concerning the Staple in 1385.  

It goes back a long way — 

The next three examples occurred during the reign of King Henry VIII: the Statute of Sewers in 1531; 
the Statute of Proclamations in 1539 and the Statute of Wales in 1542-3. 

The report goes on to say — 

To demonstrate the effect of these enactments:  

The Statute of Sewers gives to the Commissioners of Sewers not only legislative powers, but 
also powers to rate landowners, and to distrain and to impose penalties for non-payment of 
rates. 

Of course, when we refer to the statute of proclamations, as this committee notes, the King Henry VIII statute of 
proclamations allowed the king to issue proclamations that had the force of an act of Parliament. Paragraph 1.13 
of the report states — 

In the 17th century, the Stuart kings sought to extend their powers but, as Scots, they lacked the 
legitimacy of Tudors like Henry. When they sought to legislate by proclamations the courts refused to 
acknowledge them . . .  

There is reference to the case of proclamations — 

In the ensuing battle between Crown and Parliament the Parliament won and the separation of 
legislative and Executive power became one of the cornerstones of the British Constitution. It was 
celebrated by Montesquieu and enshrined by the drafters of the American Constitution. 

I raise that historical fact because a lot of members do not recognise that it was those specific statutes in the days 
of King Henry VIII that began that drift towards the use of clauses in legislation that allowed the executive to 
amend acts of Parliament by subsidiary legislation or, in this case, a notice of determination, which is not even 
subject to disallowance. 

I will again refer to the Queensland report, and I hope that in due course members will take the opportunity to 
read it. If they do not bother to understand the problems associated with Henry VIII clauses, they will end up 
legislating away the authority of this Parliament to make decisions and to hand that authority across to the 
executive. Of course, that in itself is an issue because one thing that is absolutely critical in constitutional law in 
Australia is paying regard to the doctrine of the separation of powers. Of course, that issue is raised in paragraph 
2.3 of the report. It quotes page 248 of the fifth edition of Professor P.H. Lane’s A Manual of Australian 
Constitutional Law, Butterworths, Sydney, 1991, when he referred directly to the issue of the separation of 
powers doctrine. The report quotes his publication as stating — 

In theory there is to be a separation of powers in the sense that the legislature has the power to make 
law, the judiciary the power to declare the (already made) law, the Executive the power to carry out the 
(already made and, if necessary, declared) law. Neither the judiciary nor the Executive makes the law 
of the land; the legislature does. Neither the legislature nor the Executive declares innocence or guilt 
under the law of the land; the judiciary does. Neither the legislature nor the judiciary executes and 
maintains the law of the land; the Executive does. In practice, however, the separation of powers 
doctrine as between the legislature and the Executive breaks down to the extent that the Executive does 
engage in a kind of lawmaking. 

That is very clear in the bill before the house. Paragraph 2.5 states — 

The issue of “Henry VIII clauses” highlights the need for such safeguards in the system because, not 
only can the Executive make delegated legislation, but in using “Henry VIII clauses”, Parliament 
empowers it — 
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That is, the executive — 

to impose its own intent over that of the Parliament as expressed in principal legislation.  

The Queensland committee goes on to say that this is a real cause for concern. It then quotes page 59 of the 1942 
Donoughmore committee report and states — 

. . . it cannot but be regarded as inconsistent with the principles of Parliamentary government that the 
subordinate law-making authority should be given by the superior law-making authority power to 
amend a statute which has been passed by the superior authority. 

There is clearly considerable other discussion within this document. I was interested, after reading this 
document, to find that Queensland has a standards act. Its standards act sets out certain requirements for various 
individuals and organisations to have regard for the interests of Parliament, as well as other bodies. At times 
when I read legislation in this place—fortunately, they are rare occasions—it seems in the first instance that the 
fundamental legislative principles that we are required to uphold are subjugated and passed across to the 
executive. I have said in the past that the term “parliamentary counsel” as we know it in Western Australia has 
often been considered by members of Parliament to be a body of professional legislative drafters who act 
principally on behalf of the Parliament. One would hope that to be the case. However, when I read legislation 
that contains a Henry VIII clause as wide as that which is proposed in this bill, I sometimes think that the 
instructing officers, ministers and other related persons within the executive do not have sufficient regard for the 
Parliament, and that parliamentary counsel become ministerial counsel and take instructions from the minister. 
However, that is a matter for another day. 
I have raised this issue to draw to the attention of members that the power of transferring the authority of 
Parliament is in their hands. If they do not have regard for some of the constitutional issues that arise, 
particularly the separation of powers and the fundamental principles that attach to Parliament, they will find that 
the executive will be running the show, so to speak, to a greater degree than is currently the case. Members who 
have been in this place for a while have often been heard to complain that the executive has too much power. 
However, if we look at some of the legislation that it is administering, we can see where that power is derived 
from; the Parliament has given it to the executive. I think that at times we go overboard. 
I also indicate that in my discussions with officers from the Office of State Revenue, I acknowledged the reasons 
that these particular clauses have been included in the bill. The Commissioner of State Revenue, as the head of 
the Office of State Revenue, needs to be protected by the law if he is to reduce a rate of taxation or other impost 
or burden to lower than that which is provided for in the current law. I understand the need for the commissioner 
to protect himself; the issue is the manner in which that is now translated into the bill now before the house. I 
suggested to the parliamentary secretary that at the very least we should amend part of division 6 to include a 
provision under which a determination notice is subject to section 42 of the Interpretation Act. As I understand, 
some work is being done on that matter. I should indicate that the parliamentary secretary handed me a draft 
amendment to show good faith in recognising the issue being discussed. I indicated to the parliamentary 
secretary that the opposition needs to consult with some of her advisers to make it clear that we want an 
amendment that includes the words “section 42 of the Interpretation Act”, rather than words that appear to be 
those that make up part of that section.  
We want section 42 to be specifically included in the legislation because a number of bills have been passed in 
recent years that have purported to provide for a section 42 disallowance but, because section 42 has not been 
specifically stated and substitute words have been used—I am thinking in particular of some planning 
legislation—the timing of the section 42 provisions and the provisions written in other words have not coincided. 
On at least one occasion I am aware that a member was not able to give notice of a disallowance because he was 
mistaken in believing that it was a straightforward section 42 amendment. The question arises about why the 
Parliament did not insist on the section 42 amendment at the time. However, that has passed and it is no good 
delving into the past. We must look to the future and make sure that we do not make those sorts of mistakes 
again. 
I am reminded that when speaking to advisers about other legislation—not financial legislation—when particular 
clauses come up I make a point that that is not something the Parliament would want to associate itself with, only 
for the adviser to bring out a precedent in which Parliament has agreed to that type of amendment in the past. 
The idea of the adviser bringing out the precedent is to convince me that Parliament, having once made a 
decision, is now bound forever to continue to make that decision. Although that is a reasonable argument to run, 
a mistake made once does not necessarily have to be compounded into the future on every occasion that similar 
circumstances arise. Again, that relates to why I am raising this Henry VIII issue today. 
However, there are places in the world that have legislation that clearly provides cover for people such as the 
Commissioner of State Revenue to put into effect a reduction or, in some cases, an increase in taxation once the 
government publishes its intention, and before legislation is passed. I have been provided with some information 
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about arrangements in the state of Karnataka in India. The statement of objects and reasons for the Karnataka 
Provisional Collection of Taxes Act 1974 states, in part — 

The purpose of this Bill is to enable the State Government to provisionally collect taxes, pending 
enactment of the relevant legislation. Thus a Bill introduced in the Legislative Assembly for imposition 
or increase of tax may contain a declaration to the effect that it is in the public interest that any 
provision of the Bill shall have immediate effect. A similar legislation has been enacted by the Union 
Government and the Government of Maharashtra. 

It is not as if these issues have not been discussed in other places; here we see legislation that specifically deals 
with them. The Karnataka legislation is preferable to the proposal currently in this bill, under which the minister 
is able to table a document and then Parliament loses control over the issue. There are provisions in the British 
Parliament which allow resolutions known as amendment law resolutions to be passed in the house giving 
legislative cover to situations involving duties or taxes while they await the relevant principal legislation to come 
through. I also note that the Provisional Collection of Taxes Act 1927 in Ireland, which provides for a resolution 
to be passed by the Committee on Finance allowing for various matters to be deemed to be in the public interest, 
and for that resolution to have statutory effect under that act as if it were an act of the Irish Parliament. That is an 
indication that there are other ways of handling the matter. I do not necessarily agree with the way that it has 
been done, but it is a better way because at least it is something the Parliament has considered and agreed to, one 
hopes, knowing the ramifications of the agreement. 

Just so that I am not misrepresenting the government—there is no question that the government has gone out of 
its way to make proposed division 6 more acceptable to the Parliament—that division contains a number of 
important constraints. For instance, on the duration of a determination notice—this is important because it deals 
with the life of a determination notice—proposed section 131 states — 

(1) A determination notice comes into force on the day on which it is published in the Gazette. 
(2) A determination notice ceases to be in force at the end of the day on which the first of the 

following occurs — 
(a) the amending Bill (whether or not it has been amended in Parliament) receives the 

Royal Assent; 
(b) the notice is revoked by the Minister by notice published in the Gazette; 
(c) the period of 6 months from the day on which the notice came into force expires; 
(d) the amending Bill is defeated in either House of Parliament; 
(e) the Legislative Assembly expires or is dissolved before the amending Bill has been 

passed by both Houses of Parliament. 
(3) When a determination notice ceases to be in force, the Interpretation Act 1984 section 37 

applies as if the cessation were the repeal of a written law. 

I think members understand what section 37 of the Interpretation Act says about the effect of a repeal. There are 
also provisions on an amendment and a replacement to a determination notice. Proposed section 133 deals with 
the effect of a pre-enactment provision and states — 

(1) While a determination notice is in force an Act that would be amended by the pre-enactment 
provisions specified in the notice has effect as if those provisions had been passed without 
amendment and had come into operation. 

(2) However, if the amount of tax payable by a taxpayer under an Act as affected by subsection (1) 
is greater than the amount of tax that would be payable if the determination notice was not in 
force (the “unaffected amount”), the amount of tax payable is reduced to the unaffected 
amount. 

I acknowledge that the government has attempted to cover all the bases to try to protect the Parliament but I do 
not think it goes far enough. My firm view is that we should not be bothering with this sort of amendment but 
should pass principal acts in Parliament to achieve the reductions that have been talked about by the government. 
I indicate also that these proposals are said to apply only in respect to the reduction of a tax or charge. Some 
further discussion is needed in that area. Again, a section 42 provision would enable the Parliament to look at 
something if it thought that there was an increase. It is the government’s intention, as I understand by the 
wording of proposed division 6, for these provisions to have effect with regard to reductions and not increases in 
taxation. That is, of course, an important factor. 

The parliamentary secretary has handed me a draft amendment. I understand that further work is being done on it 
but that is a matter that we can discuss during the committee stage. With those comments, I support the bills.  
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HON PAUL LLEWELLYN (South West) [12.42 pm]: Some members have referred to the comments I made 
when I first reacted to the budget, which I said was out of control. Effectively, the budget, which is the 
government’s major instrument to manage affairs, lacks imagination. Other words that came to my mind were 
that it lacked foresight and vision. I have thought more about this and believe that the budget lacks also insight 
into and an awareness of what lies ahead for the Western Australian economy and what must be put in place to 
be ready for the fuel shock crisis that we are experiencing and so on. As the budget is now expressed into 
revenue law, I see a disconnection between Treasury’s proposals, which is effectively what the Treasurer 
proposes as the revenue basis for the state, and what other departments, such as the Department for Planning and 
Infrastructure, consider to be the appropriate direction we should be heading towards. When there is a 
disconnection between revenue law and the appropriate direction of the state, we end up with a budget that lacks 
insight into where we should be going. 

I have tried to fly high over these revenue bills and accept the principle that the government has the right to make 
its decisions and to execute its policies, particularly for revenue matters. However, I have chosen two areas for 
which the government lacks the insight to put Western Australia on the pathway towards dealing with what lies 
ahead. I refer to fuel security and the debate that is raging about the spiralling costs of fuel. Effectively, that 
comes under the banner of peak oil. What will the future look like and what sort of revenue policy must be put in 
place to meet those challenges? 

One of the two areas that I chose to look at relates to the metropolitan region improvement tax, which is a small 
matter but is an example of the lack of the government’s insight into the management of housing affordability 
rather than land availability, which Hon George Cash talked about. I suspect that in any housing market land 
availability is a primary driver for cost and affordability, although it is not the only one. The other area I am 
interested in is the provisions relating to vehicle taxes, which I will deal with first. The total tax relief provided 
for in the bill is estimated to be $236 million for 2008-09. The total revenue relief over the next four years is 
estimated to be about $1.1 billion. How could we better spend $1.1 billion to achieve the outcomes that the 
government appears to want? It seems that the government wants to give tax relief for people to buy vehicles to 
improve affordability. Affordability for what? Is it for the vehicle or for transport? Last year I made the point in 
the house that when stamp duty relief for a vehicle, which is a one-off relief, is untied to any other parameters, 
the person gets relief for the up-front cost but might buy an inefficient vehicle that will have ongoing operating 
costs over the life of the vehicle, which is about 10.2 years. As a result of a debate we had last year, I 
commissioned a very skilled intern, Kristian Maley, to write a report, which is entitled “Revenue policy as a 
demand-side response to peak oil: The government of Western Australia’s role in managing future transport 
energy demand through vehicle charging”. Murdoch University’s politics and international studies program 
combines a parliamentary internship program. I refer to the parliamentary intern report prepared by Kristian 
Maley for me in December 2007. I was genuinely and pleasantly surprised at the insight that this fourth-year 
politics and international studies student had as a result of a six-month internship into the directions and 
propositions that should be put in place. Kristian has not had life experience in Treasury or government 
departments; he conducted his own research and, on the basis of the evidence, came up with some very 
interesting insights into the way we should use revenue laws in Western Australia. I did this because, as a young 
member of Parliament—I mean that in the sense that I am three years old in here—I was alarmed in the first year 
at the revenue strategies of the state, having known them; in the second year I got some insight into the kind of 
revenue laws that would be appropriate for Western Australia; and, in the third year, the Greens (WA) are 
putting up fully analysed propositions on what should be happening in Western Australia and where the actual 
sensitivities are in the market. 

Therefore, for my part, looking at revenue law in Western Australia, the question is: what should be the 
technical, political and economic purpose of revenue laws giving stamp duty relief for vehicles? The national 
discussion about a FuelWatch scheme, which will result in a reduction of 5c or 2c a litre, or whatever the figure 
is now, is a complete distraction from the facts. The global evidence from an enormous range of international 
studies suggests that we are reaching peak oil; that is, the peak capacity of the production of oil at which the 
marginal rate of return on any oil field is decreasing. Therefore, no matter how much effort we put in, it requires 
more effort to get out less oil. We have also reached the refining capacity of the world. To some extent there are 
also competing issues, such as diesel production and a booming mineral sector that is competing on the diesel 
market. That gives some indication about why we have spiralling diesel prices compared with petrol; it is 
because of the mineral sector sucking that resource towards it and then having tax benefits for taking that fuel. 

If, indeed, peak oil lies ahead at around 2007 or 2010—there is some dispute about it—now is the time that we 
should be rescheduling investments in our transport stock so that we become fuel-security ready. Now is the time 
when we should be giving people incentives to go into the market and buy efficient vehicles. When people 
purchase a vehicle, they have that asset for 10 years and the full liability for running costs are extended into the 
future. We passed a bill in this house a few weeks ago that directed the state vehicle fleet to purchase energy-
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efficient vehicles because the state vehicle fleet is putting between 3 500 and 4 000 vehicles a year onto the 
roads. That was a good policy for the government to move in that direction. It took the Greens (WA) to push that 
policy forward. However, if we want that to have an impact right across the economy, we should look at where 
we can get the most bang for our buck, as it were. 

The young man I referred to did an extraordinary amount of research. There is a graph in appendix G of the 
document he put forward headed “Factors considered when buying motor vehicle”. It is a simple graph that 
compares vehicles in Western Australian with vehicles nationally. I am not sure whether the figures in the graph 
refer to percentages, but let us say they do. The graph indicates the percentage figures for the various reasons on 
which people base their decision to buy a particular vehicle. Seating capacity is around three to four per cent; 
accessories, up around 15 per cent; reliability, 25 per cent; age and low kilometres for a second-hand car, 12 per 
cent; vehicle type—people are very persuaded by brands—around 30 per cent; environmental impact is 
remarkably low, and less than seating capacity, at around two or three per cent; however, here is the interesting 
figure: up-front costs, or the price of the vehicle, 54 per cent. Therefore, 54 per cent of the population is being 
guided by the up-front cost of a vehicle. That means that if the government were to influence the up-front cost of 
a vehicle, it could have a large impact on the decisions being made. The interesting aspect of that is that the 
flow-on benefits for the economy would be heavily impacted at the point of purchase. 

Therefore, this student is telling us that revenue policy as a tool impacting on the up-front cost of a vehicle can 
have a large impact on consumer choice and that it has flow-on impacts in terms of environmental costs, reduced 
emissions and increased efficiency, and at the point that people make that decision, they will get flow-on 
benefits. Therefore, if they buy an efficient car, they will get life-cycle benefits in terms of reduced costs. Why is 
Western Australia, therefore, not using the revenue laws to get effective policy, planning and environmental 
outcomes? It is extraordinary. 
Let us look at what the report says about the Department for Planning and Infrastructure. It is an extraordinarily 
good report. I recommend it but I suspect that it will go into the Parliamentary Library. It provides us with some 
insight into our revenue laws in Western Australia. The oil vulnerability map for Perth in the report indicates 
remarkably that the Department for Planning and Infrastructure and other departments are actually mapping out 
the oil vulnerability. It shows the outer suburbs of Perth on various scales. It is called the vampire index, as a 
matter of fact. I do not know what the vampire index is, but it sound pretty ugly, and the index is worse out in the 
eastern and northern suburbs of Perth. Where there are higher density populations around the river and better 
public transport services, the oil vulnerability is decreasing. Nevertheless, in this budget we are told that we are 
going to give mums and dads a $235 rebate for them to buy a petrol-guzzling Commodore. That absolutely lacks 
insight. However, more importantly there is a disconnect between the Department for Planning and 
Infrastructure’s views about oil vulnerability and the impending crisis that we will experience as a result of peak 
oil and fuel insecurity, and the way we manage our fiscal policy and revenue laws. How interesting is that? 

Page 18 of the report, under the heading “Effect of fuel efficiency on purchasing decisions”, states — 

There is considerable evidence that consumers fail to incorporate fuel efficiency rationally into vehicle 
purchasing decisions, generally only accounting for 3 years of fuel savings, much less than even the 
average vehicle age of 10.2 years. 39.9% of Western Australians consider fuel efficiency an important 
criterion . . .  

Sitting suspended from 1.00 to 2.00 pm 
Hon PAUL LLEWELLYN: Before lunch I was dealing with the Revenue Laws Amendment Bill 2008 and the 
Revenue Laws Amendment Bill (No. 2) 2008 and the government’s policy to provide a small rebate to people 
when they purchase new cars. My assertion was that the state budget effectively lacks not only imagination and 
foresight, but also insight into the capacity of our taxation law to drive sensible investment in efficient vehicles. 
The point I was making was that although many Western Australians consider seating capacity, accessories and 
reliability as key factors in their vehicle purchase, most people—50 per cent, I understand—believe that the 
purchase cost of the vehicle has a greater impact on their decision to buy. The Greens (WA) contention is that we 
should use our state revenue law to ensure that people buy more efficient vehicles so that we would not only give 
them a bonus at the time that they purchase their vehicle, but also set them up for lower running costs for the 
next 10 years. Setting up the community to have lower running costs over a 10-year period is far more effective 
than having a FuelWatch scheme. For example, if people were given an incentive to buy energy-efficient small 
vehicles, they might reduce their fuel consumption by 50 per cent—that is, 50 per cent of the running costs of the 
vehicle. If we look at the average price of diesel, it was $1.87 a litre today, by guiding people’s choice towards 
more efficient vehicles, we would effectively give those people a 90c discount on their fuel. The argument that it 
is too complicated to introduce such a scheme simply does not stack up. I have a copy of a European magazine 
called car in which it examines what Great Britain and other countries are doing to ensure that people make the 
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best possible choices when they buy a car. Governments that give tax relief encourage people to buy more 
efficient vehicles.  
Before lunch, I was quoting from a report entitled “Revenue policy as a demand-side response to peak oil: The 
government of Western Australia’s role in managing future transport energy demand through vehicle charging”. 
It is a parliamentary internship report written by a student from Murdoch University who undertook this study 
for me. On page 18 it states — 

There is considerable evidence that consumers fail to incorporate fuel efficiency rationally into vehicle 
purchasing decisions, generally only accounting for 3 years of fuel savings, much less than even the 
average vehicle age of 10.2 years. 39.9% of Western Australians consider fuel efficiency an important 
criterion in the purchase decision (slightly higher than the national average), compared to 51.3% for the 
purchase cost. 

Effectively, people say that when they buy their car, the up-front capital cost is a much more important factor for 
them than other factors. The report continues — 

More recent research confirms that consumers do not conform to rational choice models with respect to 
the cost of fuel in household budgets until severe economic constraints arise. 

In other words, only when the prices of petrol and energy go through the roof do consumers take that into 
account. However, the government should have the insight and wisdom to encourage the citizens of Western 
Australia to purchase more efficient cars. It is the government’s role to take that leadership, and it is my view 
that the government has failed to do that in these revenue bills. The report continues — 

These figures may overstate the actual impact of fuel efficiency on purchasing decisions, due to the 
large proportion of new vehicles purchased by fleet buyers. Most firms fail to recognise potential 
returns from fuel efficiency capital expenditure because of failures to properly risk-adjust competing 
investments, and failure to link fuel consumption and vehicle capital expenditure in the budgeting 
process. 

To simplify that statement, companies that buy fleet vehicles and run them for a short period do not take fuel 
efficiency into account. In Western Australia, for example, with a state fleet of 11 000 cars, if the state runs an 
inefficient fleet it will basically pass on that inefficiency to consumers and drive the used car market in the 
wrong direction. The Greens say that it is more important in government policy settings to ensure that people are 
incentivised to make the right decisions for fuel economy, rather than set the community up to have ongoing 
long-term high costs as a result of the decisions that we are making. I remind the house that the Greens put 
forward an amendment to the State Supply Commission Amendment Bill 2007 that was accepted in this chamber 
that the government vehicle fleet should buy the most efficient and lowest carbon emitting vehicles on the 
market. That sets up the Western Australian community to have downstream savings. Anybody who gets a future 
government fleet vehicle will get those downstream savings. That is insightful policy-making. Giving 
communities—mums and dads—a $200 rebate so they can buy an inefficient vehicle lacks insight and foresight. 
The argument that it cannot be done is simply not borne out by the facts. As I said, if we were to encourage 
people to buy fuel-efficient vehicles—that is, vehicles that consume half the petrol—they would have those 
savings throughout the lifecycle of the vehicle in addition to the up-front tax rebate.  

The state tax review gave only cursory consideration to the issue of incentives for vehicles and it recommended 
against stamp duty concessions for fuel-efficient vehicles, largely on the grounds that it would add complexity to 
the stamp duty system. That is simply not borne out by the facts. The Greens say that a little complexity in the 
system is not a high price to pay for good policy and long-term energy efficiency. I have in front of me the car 
magazine I referred to earlier. I will not table this magazine unless someone asks me to. The magazine basically 
looks at all the top vehicle brands across the European market. Interestingly enough, the article called “Future 
vision” on page 77 states — 

In the UK, chancellor Alistair Darling’s 2008 budget outlined a shake-up of road tax, with a new 
purchase levy of £950 on any vehicle that emits more the 255g/km of CO2. 

The interesting thing about this magazine is that every vehicle reviewed has key performance indicators. One of 
those key performance indicators is grams of carbon dioxide per kilometre of travel. This is not a hard policy to 
implement. If the government were to give stamp duty relief to cars that met a certain emission standard, it 
would easily be able to implement it—contrary to the state tax review suggestion that it would be too 
complicated for Western Australia. After all, as I understand, Western Australia leads the world in everything. 
We should be able to implement a simple tax relief scheme that drives investment in efficiency. 

By way of example, I will go through the key performance indicators of some of the cars reviewed in this 
particular magazine. I could pick any one of the vehicles reviewed because they all have performance indicators 
listed. These are flash cars. We are not talking about low-grade, low-brow cars; it is all the cars on the market in 
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the United Kingdom. The vehicle I have chosen is the Volkswagen Scirocco. The review lists the price, £20 000, 
and the engine capacity. The Scirocco has a six-speed transmission and manual gearbox and is front-wheel drive. 
Performance-wise, the Scirocco will go from zero to 62 miles an hour in 6.9 seconds. Another of the key 
performance indicators for the Scirocco is an estimation that it will produce 194 grams of carbon dioxide per 
kilometre travelled. Every vehicle reviewed in this magazine—from Alfa Romeos to top-flight cars such as 
Ferraris and vehicles whose names I do not even recognise—has a performance indicator for the grams-per-
kilometre travelled. The Australian Greenhouse Office also keeps data on energy efficiency and the number of 
emission grams per kilometre travelled. There is no reason that a stamp duty regime that sets a standard for 
grams-per-kilometre and issues stamp duty relief on the basis of vehicle efficiency could not be implemented. It 
is interesting that it should be so simple and that almost every other country in the world has conceived of or 
developed mechanisms to implement stamp duty relief to improve energy efficiencies across the entire vehicle 
fleet. Those countries know about the long-term benefits of doing so. However, in Western Australia, the state of 
excitement—it used to be called the state of excitement—we cannot institute such a regime because it is too 
complicated. What a joke!  
In the first year I dealt with budgets and revenue statements in Parliament I was somewhat horrified, and I tried 
to make these same statements. Last year, the Greens (WA) proposed that it would be sensible and rational to 
implement an energy efficient stamp duty regime. This year, we bring forward the documentation that says it is 
not only affordable, but also absolutely necessary, practicable and doable. The Maley document reviews all the 
models from around the world. It looks at mandatory efficiency targets in the United States, Canada, Japan and 
China; differential ownership taxes—which is what we are talking about—in the United Kingdom, Japan, 
Denmark, Germany, Austria and Switzerland; and differential vehicle transfer taxes in the United States, Japan 
and Austria. It examines the theoretical basis for fee-based stamp duty relief in Sweden, Switzerland, Canada, 
France and so on; the document reviews all the models. In Western Australia we use this rough-and-ready stamp 
duty relief model and think that it will do the economy good when, in fact, it puts us on the wrong footing and 
lacks insight and imagination. It lacks foresight, and it is a very sad case that, with our level of wealth, we do not 
see fit to implement more enlightened revenue laws.  

The metropolitan region improvement tax is yet another area of contention in the Budget Statements for the 
Greens (WA). Yesterday, this house passed over the opportunity to debate Hon Nigel Hallett’s motion to expand 
the greater Bunbury region scheme. I fully agree with that scheme. I thought it showed foresight in the 
implementation of regional planning schemes. However, the removal of the financial basis for managing land 
lacks foresight. The metropolitan region improvement tax is applied to land transactions to generate a stream of 
income that is designated for the management of our metropolitan regional reserves, thereby spreading the cost 
impacts imposed on the local governments that manage such land across the community and, in particular, across 
that section of the community that benefits from land transactions. It is ridiculous to reduce the amount of 
revenue raised by the metropolitan region improvement tax scheme. I understand it will reduce from 0.18 of a 
cent per dollar transaction to 0.15 of a cent. Apparently that reduction is revenue neutral. Such a reduction has 
little impact on the affordability of land, but it will impact on our capacity to rationally manage the reserves the 
state government has put in place. The management burden will shift to local governments, which will end up 
either neglecting the reserves or charging additional rates to manage them. The Greens (WA) propose an 
expanded regional reserve scheme, with a similar tax being applied in the Peel and south west regions to fund 
them.  

Personally, although I understand that supply of residential land is a factor in housing affordability, it is not the 
whole story. In fact, blocks of land will not address the issue of housing affordability. Much of the land is 
speculated on and is not built on. Entire portfolios of land have been bought and sat on speculatively, and that 
has resulted in houses not being built. That is more of a problem than the availability of land through land release 
programs. Housing affordability would be far better addressed by looking at the creation of a greater and more 
diverse stock of housing, not necessarily land, including houses that are privately owned or owned by rental 
investors. Although the relationship between housing affordability and land availability seems like a 
compellingly simple one, the real structural problems of land availability are brought about not by a lack of land, 
but by a lack of planning regimes to generate an adequate stock of land. Such planning regimes could include an 
increase in housing density around transport nodes. This would create affordable residential developments which 
would be close to transport nodes and which would reduce the community’s exposure to long-term fuel price 
increases.  

Unless we use more enlightened and reformed tax revenue laws, we will simply be treading water on the issues 
of housing affordability, fuel security and fuel costs. These revenue bills will sentence Western Australians to 
treading water for the next three, five or 10 years, rather than provide an enlightened strategy and plan for 
transferring, encouraging and creating incentives for wise investment in our vehicle stocks and available land 



Extract from Hansard 
[COUNCIL - Thursday, 19 June 2008] 

 p4137b-4153a 
Hon Kim Chance; President; Hon Kate Doust; Hon George Cash; Hon Paul Llewellyn; Hon Ray Halligan 

 [15] 

resources. Reducing the metropolitan region improvement tax fund simply does not make any sense whatsoever; 
it will simply shift liability for the management of public land to ratepayers. 

HON RAY HALLIGAN (North Metropolitan) [2.22 pm]: My contribution will be somewhat short on this 
occasion. I will say a few things about the Revenue Laws Amendment Bill (No. 2) 2008. My colleague Hon 
George Cash has, in his usual manner, explained particularly well the bills before the house and the opposition’s 
position on those bills. He also made mention of Henry VIII clauses, and I would also like to speak a little on 
that subject. We have a situation in which some members in this chamber are not members of standing 
committees or have not been members of standing committees. I remind members that standing committees are 
but an arm of this chamber, and that joint standing committees are an arm of both houses of Parliament. I remind 
members of the fact that these committees are not independent; they do not stand out there alone and periodically 
provide to Parliament reports that should be accepted as being absolutely correct. More often than not they are 
correct, but there is always the possibility that there may be an element in them with which we do not agree. 
Members who are or have been members of standing committees will realise that the staff attached to those 
committees do an absolutely marvellous job. They provide members of the committee with an enormous amount 
of information, which, at the end of the day, is the responsibility of those members. They cannot abrogate that 
responsibility and point the finger at the staff. They cannot say, “They prepared the report; it is their 
responsibility, not ours”. In the same way, members of this chamber cannot say, “It was the committee that 
looked at this issue and reported; therefore, the report and recommendations, if accepted by the chamber, are the 
responsibility of the committee”. They are not; they are the responsibility of members of this chamber.  

I will quickly read the terms of reference of the Joint Standing Committee on Delegated Legislation, and I 
remind members that these are the types of things they should be thinking of not only when they receive a report 
from one of these committees, but also when any legislation is put before us in this chamber. The terms of 
reference state in part — 

3.6 In its consideration of an instrument, the Committee is to inquire whether the instrument — 

(a) is authorized or contemplated by the empowering enactment; 

(b) has an adverse effect on existing rights, interests, or legitimate expectations beyond 
giving effect to a purpose authorized or contemplated by the empowering enactment; 

(c) ousts or modifies the rules of fairness; 

(d) deprives a person aggrieved by a decision of the ability to obtain review of the merits 
of that decision or seek judicial review; 

(e) imposes terms and conditions regulating any review that would be likely to cause the 
review to be illusory or impracticable; or 

(f) contains provisions that, for any reason, would be more appropriately contained in an 
Act. 

Some of those issues refer to subsidiary legislation, but there are issues that need to be considered in both 
subsidiary legislation and subordinate legislation. The Joint Standing Committee on Delegated Legislation has, 
over many years, received regulations and by-laws that contain Henry VIII clauses. Again, I would like members 
to understand what Henry VIII clauses are and to accept their responsibility for deciding whether such clauses 
are to be included in either primary or subsidiary legislation, or changed. 

Hon George Cash has already made mention of the twelfth report of the Joint Standing Committee on Delegated 
Legislation, entitled “Spent Convictions (Act Amendment) Regulations 2005”. I would like to quickly read 
something mentioned on page 4 of that report with regard to Henry VIII clauses. It states — 

4.1 Concerns have been expressed about the use of “Henry VIII” clauses and their adverse impact 
on parliamentary scrutiny in a number of reports by committees of the Legislative Council in 
recent years. 

It goes on to name some of those reports. It continues — 

4.2 In particular, the First Report of the former Standing Committee on Public Administration and 
Finance in relation to the Planning Appeals Amendment Bill 2001 included a copy of an 
internal memorandum of advice of the Joint Standing Committee on Delegated Legislation 
which stated the following on the subject of “Henry VIII” clauses: 

““Henry VIII clause” is a generic term for a section in an Act of Parliament that enables the 
Act or another Act to be amended by subordinate legislation made by the Executive. It is the 
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power given to the Executive to override the intention of Parliament expressed in an Act that 
causes consternation over the use of Henry VIII clauses.  

The objection to such clauses is that by delegating to the Executive the power to amend Acts of 
Parliament, they have insufficient regard to the principle of separation of powers and 
ultimately the institution of Parliament in its role as supreme legislature. Henry VIII clauses in 
all but limited circumstances erode the sovereign function of Parliament to legislate. 

The Donoughmore Committee on Ministers’ Powers recommended in 1932 that the use of 
Henry VIII clauses should be discontinued in all but the most exceptional cases and then only 
for the purpose of bringing an Act into operation with a finite life of one year after the passage 
of the Act. The Donoughmore Committee based its findings on the potential for abuse such a 
provision allowed rather than on actual evidence of abuse of the power.  

In relation to Henry VIII clauses, Professor Dennis Pearce in his authoritative text on 
Delegated Legislation in Australia and New Zealand’s states: —  

“This is an approach to legislating that should be resisted. Parliamentarians pay too 
little heed to the regulation-making sections of Acts. If “Henry VIII” clauses are 
allowed to pass by default, the parliamentary institution is placed in jeopardy.”  

The Delegated Legislation Committee is relatively powerless in its opposition to the use of 
Henry VIII clauses because they appear in principal legislation, and only have effect via 
subordinate legislation. In scrutinising regulations made under Henry VIII powers the 
Committee is attempting to “shut the gate after the horse has bolted.” 

I could go on, but I will not. I just remind members again that these comments can be found in the twelfth report 
of the Joint Standing Committee on Delegated Legislation.  

It is incumbent upon every member of this chamber to look at every piece of legislation, not only when it comes 
into this chamber, but also when it goes to other committees that members may be members of. When bills are 
presented to those committees, members should look out for Henry VIII issues. Even though it may not be 
evident from the primary legislation, members may be able to pick up from the explanatory memorandum or the 
second reading speech that certain things will be done later through regulation. Members should prick up their 
ears when they read things such as that. As members would know, the deliberations of a committee cannot be 
discussed by mere mortals; they can be discussed only by the members of that particular committee. Therefore, 
whenever the Joint Standing Committee on Delegated Legislation comes across a Henry VIII clause in a piece of 
legislation, it writes a short report and tables that report in this place so that it will be public and all members will 
be aware of the issue. I urge other committees, if they are writing a report and come across a Henry VIII clause, 
to please include that in their report so that other members of this chamber will be aware of that issue and it can 
be addressed when the bill is debated.  

It is incumbent upon every member of this chamber to consider Henry VIII clauses. I have made many mistakes 
in this chamber. I once allowed a piece of legislation to go through this place—this is no reflection on this 
chamber, of course—that included a clause that said the regulations would not be disallowable. That was my 
fault for not taking greater notice of that matter at the time. As far as I am concerned, every member of this 
Parliament has a responsibility to scrutinise the bills that come before us. The executive is not the Parliament. A 
government will always bring forward bills that express its own point of view and its own policy. It is up to all 
members of this Parliament to scrutinise those bills. We will be abrogating our responsibility if we just shrug our 
shoulders and allow a bill to go though thinking that it must be all right because the government, through 
parliamentary counsel, has drafted that piece of legislation and is presenting it to us for our concurrence. If we 
just sit in this place and nod our heads every time that happens, we will not be doing what we are paid to do. It is 
important that we check each and every piece of legislation, regardless of whether we happen to be a member of 
a committee. That is our responsibility as members of this Parliament. If we allow a piece of legislation to go 
through this place and at a later date we become aware that that legislation contained a Henry VIII clause, we 
should hang our heads in shame. It is very important that we deal with this matter, because of all the things that 
have happened in the past as a consequence of the fact that governments—of all political persuasions, by the 
way—have tried to use these Henry VIII clauses. Therefore, the more eyes that are looking at the legislation that 
is placed before this house, the more likely it is that we will pick up these Henry VIII clauses—and pick them up 
we should.  

HON KATE DOUST (South Metropolitan — Parliamentary Secretary) [2.36 pm] — in reply: I thank all 
those members who have made a contribution to the Revenue Laws Amendment Bill 2008 and the Revenue 
Laws Amendment Bill (No. 2) 2008. I note with interest the comments made by Hon George Cash and Hon Ray 
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Halligan, who provided us with extensive information about Henry VIII clauses. Perhaps Hon George Cash, in 
his capacity as Chairman of Committees, would like to include this type of detail in the training course that is 
planned for those new members who will be coming into this place in May next year. I note with interest the 
comments made by Hon Paul Llewellyn about the issues of fuel security and housing affordability. I also thank 
Hon George Cash for working so collaboratively with the government on this occasion on the amendments that 
he will be putting forward to the Revenue Laws Amendment Bill (No. 2). I put on the record that the government 
appreciates the efforts made by Hon George Cash and will be supporting those amendments. With those short 
comments, I commend the bills to the house.  

Questions put and passed. 

Bills read a second time.  
 


