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THE PRESIDENT (Hon Barry House) took the chair at 10.00 am, and read prayers. 

GARY PRATTLEY — REMOVAL AS CHAIR  
OF WESTERN AUSTRALIAN PLANNING COMMISSION 

Statement by Minister for Mental Health 
HON HELEN MORTON (East Metropolitan — Minister for Mental Health) [10.01 am]: On 19 October 
2012, the Minister for Planning informed Mr Gary Prattley via letter that he was considering recommending to 
the Governor that he remove Mr Prattley from office as the chairperson of the Western Australian Planning 
Commission on the grounds of misbehaviour arising from certain expenditure on his government purchasing 
card. This expenditure was identified in internal audit reports from the Department of Planning prepared in June 
and September 2012. On 19 November 2012, Mr Prattley provided a response to the Minister for Planning’s 
letter and those audit reports. On 26 and 27 November 2012, cabinet and the Governor in Executive Council 
considered the matter. The view was formed that, considered as a whole, Mr Prattley’s expenditure and lack of 
proper accounting for expenditure on his government purchasing card showed a failure to deal with public 
money in an accountable manner. Mr Prattley’s conduct caused him and the WAPC to be in breach of a number 
of financial management requirements applicable to the public sector. Mr Prattley’s correspondence of 
19 November 2012 was not regarded as providing any reasonable basis upon which a view could be formed that 
all of the expenditure was appropriate or authorised. Accordingly, the Governor in Executive Council 
determined that the expenditure and lack of proper accounting constituted misbehaviour that compromised Mr 
Prattley’s capacity to perform his statutory functions and called into question his capacity to do so. As a 
consequence, on 27 November 2012 the Governor in Executive Council removed Mr Prattley from his office of 
chairperson of the board of the WAPC pursuant to clause 4(3)(a) of schedule 1 of the Planning and Development 
Act 2005.  
Mr Eric Lumsden has agreed to assume the role of chairperson until April 2013, when Mr Prattley’s term of 
office would otherwise have expired. Mr Lumsden will also continue as Director General of the Department of 
Planning.  

PAPERS TABLED 
Papers were tabled and ordered to lie upon the table of the house. 

JOINT STANDING COMMITTEE ON DELEGATED LEGISLATION 
Sixty-second Report — City of Nedlands Parking and Parking Facilities Local Law 2012 — Tabling 

HON SALLY TALBOT (South West) [10.05 am]: I am directed to present the sixty-second report of the Joint 
Standing Committee on Delegated Legislation in relation to the City of Nedlands parking and parking facilities 
local law 2012. 
[See paper 5435.] 

Hon SALLY TALBOT: The Joint Standing Committee on Delegated Legislation recommends that the house 
disallow this local law because the City of Nedlands did not follow the correct procedure when it made the local 
law. The committee has yet again found itself in the position—this is the eleventh time—of having to 
recommend the disallowance of a local law based on non-compliance with procedural requirements prescribed in 
the Local Government Act 1995; in this case, in sections 3.12(4) and 3.13 of the act. In making a local law, a 
local government is to follow the procedure set out in section 3.12, which includes the local government 
engaging in community consultation by inviting submissions in relation to the proposed local law. 
Section 3.12(4) provides that a local government, after considering any submissions received, may make a local 
law that is not significantly different from the proposed local law advertised, and section 3.13 provides that if a 
local government decides to make a local law that is significantly different from the proposed local law, the local 
government is to recommence the law-making procedure in the act.  
This local law is invalid because the City of Nedlands made a law that is significantly different from the 
proposed local law advertised and did not recommence the law-making procedure. The local law is significantly 
different because it includes a new clause 5.14(4), which provides that the owner or occupier of premises 
adjacent to a verge shall not charge a fee to authorise a person to stop on a verge. The local law also provides 
that an offence against clause 5.14(4) is punishable by an infringement notice modified penalty of $500. These 
new provisions were not subject to community consultation. The local law is invalid and offends the committee’s 
terms of reference in that it is not authorised by the empowering enactment. I commend the report to the house. 
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CLIMATE CHANGE READINESS (COASTAL PLANNING AND PROTECTION) BILL 2012 
Introduction and First Reading 

Bill introduced, on motion by Hon Lynn MacLaren, and read a first time. 

Second Reading 
HON LYNN MacLAREN (South Metropolitan) [10.10 am]: I move — 

That the bill be now read a second time. 

Pursuant to standing order 126(1), I advise that this bill is not a uniform legislation bill. It will not ratify or give 
effect to an intergovernmental or multilateral agreement to which the government is a party, nor will it, by 
reason of its subject matter, introduce a uniform scheme or uniform laws throughout the commonwealth. 

The PRESIDENT: Order, members! There are lots of very audible conversations and lots of movement around 
the chamber. Members should give their attention to the business before the house, which could be important.  

Hon LYNN MacLAREN: Thank you, Mr President.  

The coastal region of Western Australia is home to approximately 80 per cent of the state’s population, and 
much of it is highly vulnerable to the impacts of climate change. The bill provides for the regulation of planning, 
development and management in the coastal zone in readiness for the impacts of climate change. The question of 
what may be the most effective method of regulating state coastal planning in readiness for the impacts of 
climate change has been on the agenda of the Greens (WA) for many years. My experience as an activist 
campaigning for better planning outcomes following the sale of the railway marshalling yards for urban 
development at Leighton Beach in 2001 taught me firsthand the shortcomings of our planning system at that 
time. Subsequently, I have keenly observed the legislative responses of other Australian states to climate change 
and realised that Western Australia is lagging behind. 

About 18 months ago, as the Greens’ planning spokesperson, I released a discussion paper on this matter to a 
diverse group of stakeholders—geomorphologists, consultants, academics, non-government organisations, 
planners, local governments and even lawyers—who have an interest in the forward planning and management 
of the coastal zone. On the basis of the invaluable feedback provided in response to the discussion paper a draft 
bill was produced that was subjected to further consultation. Further amendments were made and, finally, on 
29 March 2012 I moved, in this house, that the Climate Change Readiness (Coastal Planning and Protection) Bill 
2012, being a bill for an act to provide for planning and development in the coastal zone, the management of the 
coastal zone, and for related purposes, be introduced and read a first time. That was the green bill, a draft for a 
third round of consultation that was even more rigorous than the first two rounds. I am pleased to say that most 
of the stakeholders with whom I consulted were generally supportive of the bill and made numerous constructive 
suggestions. A substantial amount of the feedback we received has been incorporated in the bill. I note that while 
it was suggested that we might pursue these changes by amending the Planning and Development Act 2005, time 
constraints have dictated that we introduce the bill in this stand-alone form.  

The time to act is now. Scientific evidence is clearly telling us that the climate is changing, and the impacts of 
climate change at a local level are well documented. Scientific predictions for Australia over the coming decades 
indicate that our most populous regions will be affected by fluctuating temperatures, rising sea levels, more 
frequent and intense storms, increased aridity and flooding. We can pretend it is not happening or that it is not 
our problem—or we can act now to mitigate and adapt to these impacts. This bill is the Greens’ response to that 
pressing call to act now. 

The bill seeks to codify four important principles: planning decisions should be based on the most up-to-date 
climate science to protect vulnerable biodiversity hotspots, natural environments and recreational values of the 
coast; planning decisions should be able to accommodate the effects of the changing coastal environment on our 
urban infrastructure and the impacts of our urban infrastructure on the coastal environment, in order to protect 
both; local governments are fundamental to the implementation of good planning decisions, and they need to 
have in place proactive adaptation and management strategies that adopt principles of adaptive management to 
be flexible enough to accommodate updated climate projections; and, planning decisions must reflect the 
precautionary principle, that the avoidance of future risk is the most cost effective adaptation response, 
particularly where development has not yet occurred. 

The bill is intended to work in conjunction with an updated state coastal planning policy 2.6 and guidelines, 
drafts of which were recently released for public comment. The bill provides the contemporary planning law that 
is needed to address climate change, and SPP 2.6 will provide the policy foundation and framework that will 
support the bill. In line with SPP 2.6, a projected rise in global mean sea level of 0.9 metres by 2110 has been 
adopted for the purposes of the bill. The Environmental Protection Authority has the responsibility for keeping 
climate science up to date and to notify relevant public authorities of changes. Regular reviews are embedded in 



 [COUNCIL — Thursday, 29 November 2012] 9041 

 

the bill to accommodate updated climate science projections. Only this week we have heard that those 
projections are being updated today in Doha.  

SPP 2.6 and the associated policy guidelines are largely consistent with the bill’s requirements to provide 
guidelines for the development of the Western Australian coastal plan and local coastal plans. The fundamental 
difference is that the bill’s provisions will have legislative effect while most of the policy measures in SPP 2.6 
promote good practice, but are not mandatory. In many respects the bill also goes further than SPP 2.6 in guiding 
coastal climate change adaptation and management by local governments and giving clear legislative direction to 
important planning decisions that protect human settlements and ecological communities from coastal hazards 
that are being exacerbated by climate change. 

There is a planning gap in the existing planning regime as it applies to WA’s coastal zone. The metropolitan 
region scheme is the predominant planning scheme for land use in Perth and sets the framework for land use and 
development in the metropolitan area. The Peel region scheme is the key planning scheme that guides land use in 
the Peel region, including the local government boundaries of the City of Mandurah and the Shires of Murray 
and Waroona. The greater Bunbury region scheme covers the City of Bunbury and the Shires of Harvey, 
Dardanup and Capel. Neither the region schemes nor the statutes mentioned specifically contemplate the 
vulnerability of the Western Australian coast to the impacts of climate change. 

The bill will plug that gap by providing that over a specified period, a vulnerability assessment must be carried 
out—firstly for developed areas on the coast, but ultimately for the whole coast. Based on the vulnerability 
assessment, a WA coastal plan will be prepared. The plan will identify the coastal zone and include a map 
showing the coastal compartments and sediment cells comprising the coastal zone. It will also identify the 
“transition zone”, which is the area of the coastal zone most likely to be vulnerable to adverse impacts of a 
coastal hazard, either current or future. 

Under the bill, each local government, or other controlling body of land, in the coastal zone must prepare an 
adaptation plan and a management plan, each a “local coastal plan”, to ensure integrated management for the 
protection of the environmental, social, cultural and economic values of the coast. The WA coastal plan will set 
out adaptation and management principles, guidelines and measures for the coastal zone which will give 
direction to the local coastal plans that must be prepared by local governments. The WA coastal plan must be 
developed in consultation with the public and have regard to Aboriginal traditional owners’ distinct cultures, 
identities and connections to land and sea. 

The bill regulates development in the transition zone. The only development permitted in the transition zone is 
exempt development, which is essentially minor changes to existing developments or essential services 
infrastructure, and short-term development, which is essentially development for public use that by its nature 
needs to be close to the coast and is capable of being abandoned, if necessary, without significant impact on the 
transition zone. Under the bill it may be possible to obtain development approval for marinas, but significant 
canal developments, such as that proposed at Point Peron, would be prohibited. 

The remainder of the bill includes the following provisions: memorials on title must be placed on land within the 
transition zone; where development in the transition zone is damaged by the impact of a coastal hazard, the 
WAPC may cause a coastal protection notice to be given requiring the owner, occupier or other person to 
remove the development and restore the land to its previous condition; a land surrender condition for coastal 
management purposes may be applied to approvals for subdivision or amalgamation of lots within the transition 
zone; the bill affords protection to protected persons, as defined, for anything done in good faith in the 
performance or purported performance of a function under the bill; no compensation is payable in respect of land 
that is injuriously affected by the making or amendment of the WA coastal plan or a local coastal plan; and the 
coastal planning and coordination council will be reactivated to advise the WAPC on matters relating to coastal 
planning and coordination throughout the state and to fulfil certain functions as set out in the bill. 

In conclusion, I would like very briefly to refer to the World Bank report released earlier this month entitled 
“Turn Down the Heat: Why a 4°C Warmer World Must be Avoided”. The report reminds us that scientists are 
nearly unanimous in predicting a 4°C warmer world by the end of the century, without serious policy changes. I 
can do no better than to quote a few cautionary words from the report —  

The 4°C scenarios are devastating: the inundation of coastal cities; increasing risks for food production 
potentially leading to higher malnutrition rates; many dry regions becoming dryer, wet regions wetter; 
unprecedented heat waves in many regions, especially in the tropics; substantially exacerbated water 
scarcity in many regions; increased frequency of high-intensity tropical cyclones; and irreversible loss 
of biodiversity, including coral reef systems. 

And most importantly, a 4°C world is so different from the current one that it comes with high 
uncertainty and new risks that threaten our ability to anticipate and plan for future adaptation needs.  
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The lack of action on climate change not only risks putting prosperity out of reach of millions of people 
in the developing world, it threatens to roll back decades of sustainable development. 

I commend to members this small contribution we can make here in Western Australia to the serious policy 
changes needed to avoid the consequences of doing nothing, as so clearly outlined in the World Bank report.  

In closing, I want to express my appreciation to those who assisted in preparing this bill: my research officer 
Dinny Laurence, whose complete dedication to this task has brought it to this point; and, for their research and 
assistance with consultation, thanks to Cameron Poustie, Carolyn Hoffmeister, and Professor Laura Stocker. 
There are many others who participated, and I thank them too. I commend the bill to the house.  

The PRESIDENT: Hon Lynn MacLaren, do you wish to table an explanatory memorandum with that bill? 

Hon LYNN MacLAREN: Yes, Mr President; I table the explanatory memorandum at this time. 

[See paper 5436.] 
Debate adjourned, pursuant to standing orders. 

MARRIAGE EQUALITY BILL 2012 
Introduction 

Bill introduced by Hon Lynn MacLaren. 

Point of Order 
Hon NICK GOIRAN: Mr President, I seek your ruling on whether the motion moved by the honourable 
member contravenes section 51 of the Constitution when read with section 109 of the Constitution and sections 
5, 6 and 46 of the Marriage Act.  

In brief, I just draw to your attention that section 51(xxi) of the Constitution confers the issue of legislating in 
terms of marriage specifically to the federal Parliament. I also draw to your attention, Mr President, that section 
109 of the Constitution provides that where there is going to be an inconsistency between a commonwealth law 
and a state law, it will be found to be invalid. I also draw to your attention, Mr President, that section 6 of the 
Marriage Act, which is of course a commonwealth act which this motion would seek to contravene—as you 
would be aware, Mr President, the honourable member seeks to include the registration of same-sex marriages—
explicitly preserves the validity of state and territories relating only to the registration of marriage. Mr President, 
in my view it is important for you to take into account the current definition of marriage, as found in section 5 of 
that same commonwealth act.  

Mr President, you would be aware that “marriage” has been defined by the commonwealth in section 5(1) of that 
commonwealth act, and I draw to your attention that it defines marriage as — 

… the union of a man and a woman to the exclusion of all others, voluntarily entered into for life. 
So, in my view it would be improper for this house to consider a motion that would clearly be in contravention to 
that commonwealth law.  

Lastly, Mr President, I draw to your attention the paraphrase of that same definition in section 46(1) of the 
Marriage Act, and in essence this would mean that the attempt to register same-sex marriages in this state via a 
state act would be invalid on the grounds of it violating sections 5 and 46(1) of the Marriage Act 1961, which is 
the commonwealth act. Mr President, I seek your ruling on this matter, and I ask that the matter be stood down 
so that a ruling can be provided in due course.  

The PRESIDENT: Members, in terms of the point of order there are several matters that require some 
consideration there, and I am not in a position to rule on that point of order right here and now. But two things: I 
will allow the matter to proceed at this stage to the first reading question to be asked, and it is then up to the 
house to make a decision at that stage; and, if and when that is decided, I will inform the house of a further 
course of action and rule on the point of order as soon as practicable.  
Hon LYNN MacLAREN: Mr President — 

The PRESIDENT: On the same point of order? 

Hon LYNN MacLAREN: Yes. May I speak to the point of order; is it appropriate at this time to speak to the 
point of order?  

The PRESIDENT: I do not want a full debate, but as the mover of the motion I will give you the opportunity to 
make a small contribution on the point of order if you wish. 

Hon LYNN MacLAREN: Thank you, Mr President. The bill before us is, on our advice from the eminent 
George Williams, not in breach of the Constitution in that it is related to same-sex marriage, and the federal 
Marriage Act is related to marriage between a man and a woman. This bill and similar bills have been read in 



 [COUNCIL — Thursday, 29 November 2012] 9043 

 

other jurisdictions; I know that is not the most important thing, but other states in Australia have also heard this 
bill and it has not been ruled out of order on that basis. But, of course, we would be very keen to hear your ruling 
at some point. 

The PRESIDENT: As indicated, I am not going to entertain a debate on the point of order. If the member who 
has made the point of order wants to make a short point in response to the mover, I will give him the 
opportunity.  

Hon NICK GOIRAN: Mr President, I just raise as a further point of order, in terms of the timing of your ruling, 
that as a member of this place I am, in a moment, going to be asked whether to vote for or against the first 
reading of this bill. I do not feel I am in a proper position to make a determination on that until I have heard your 
ruling on this matter.  

The PRESIDENT: Okay. In that context I may not be in a proper position to make a ruling if I have not heard a 
bit more information as well. So, at this stage I will allow the question to go to the first reading, and I will put the 
question that the bill be agreed to for the first time.  

First Reading 

Bill read a first time, on motion by Hon Lynn MacLaren. 

The PRESIDENT: I have noted the point of order that has been taken, and I will certainly give that 
consideration and report back to the house as soon as I can. But in the interim I will allow the second reading to 
be read into the house, because that may well throw some further light on the point of order I have been asked to 
rule on at some stage. I will now give the call to Hon Lynn MacLaren. 

Second Reading 
HON LYNN MacLAREN (South Metropolitan) [10.29 am]: I move — 

That the bill be now read a second time. 

Pursuant to standing order 126(1), I advise that the Marriage Equality Bill is not a uniform legislation bill. 

Mr President, it is my solemn and heartfelt privilege today to introduce a bill to remove discrimination in 
Western Australia for adult couples who love each other and want to get married. It is not often that one has an 
opportunity to make the world a better place. The tabling of this bill, which sets out the legislative framework for 
same-sex marriages, is one of those major milestones in the long journey for social justice and is an opportunity I 
did not want to miss, even though the thirty-eighth Parliament will shortly end, making way for a new 
Parliament to be elected on 9 March. It is my fervent hope and the hope of many others that the members elected 
to the next Parliament will think kindly on the policy objectives of this bill and act with some urgency in 2013 to 
make love equal. 
During this term of government, we have witnessed an increasingly popular campaign for marriage equality in 
Australia, with similar bills and motions introduced in the Australian Capital Territory, the federal Parliament, 
South Australia, New South Wales, Victoria and Tasmania. From the sidelines, the Western Australian state 
Parliament has watched the campaign grow in strength, with the number of supporters building to now represent 
the majority of Australians. Australian marriage equality is marching toward a historic victory. The state of 
Western Australia has a proud tradition of human rights law. The 2001 election of the Gallop government, with 
the Greens (WA) in the balance of power in the Legislative Council, heralded major gains in removing 
discriminatory laws for gay, lesbian, bisexual, transgender and intersex people, their relationships and their 
families. It was the law reforms in 2002 and 2003 that finally expunged the anti-gay preamble from WA’s law 
book and passed comprehensive equal opportunity laws covering sexuality. The legislative package also 
reformed dozens of different laws to allow same-sex couples to be treated exactly the same as de facto 
heterosexual couples in virtually every area of the law. 

One year ago I made a member’s statement expressing my support for marriage equality and urging all Western 
Australians to call upon the Parliament of the Commonwealth of Australia to amend the commonwealth 
Marriage Act 1961 to provide for marriage equality. The federal move, though unsuccessful, attracted more 
support than ever before, with 48 members of the House of Representatives supporting a bill to amend the 
Marriage Act 1961. In fact, it was due to the lobbying of my constituents in the South Metropolitan Region that 
the member for Brand changed his vote and supported the bill. Because the federal bills were unsuccessful, we 
now have an opportunity—I would say a responsibility—to legislate at a state level for same-sex marriage. 

The situation in which WA finds itself parallels that of states in the United States of America. Today, in the 
absence of federal marriage equality laws, nine states in the United States have passed laws to extend marriage 
rights to same-sex couples. Those states include Connecticut, Iowa, Massachusetts, Maine, Maryland, New 
Hampshire, New York, Vermont and Washington. Same-sex marriage is legal in 10 countries: the Netherlands, 
Belgium, Spain, Canada, South Africa, Norway, Sweden, Portugal, Iceland and Argentina. Mexico City also 
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performs same-sex marriages that are recognised in all 31 Mexican states. As momentum builds worldwide, the 
United Kingdom and New Zealand are predicted to adopt same-sex marriage laws next year. Other places where 
reform is imminent include Scotland, Finland, Slovenia, Paraguay, Nepal and France. Many Western Australians 
have travelled abroad to tie the knot at great expense because marriage laws here exclude them. One of my 
constituents wanted to share this in support of the bill, and I quote —  

After having overcome obstacles of distance and bureaucracy to live together happily, in the same 
country, for over six years, my French partner and I are now planning to marry. France will be 
legalising same-sex marriage next year, however our hearts, family and home are in WA and we would 
love nothing more than to be married in our home town of Fremantle, surrounded by loved ones. We 
originally chose to live in this country because of its history of equality and forward-thinking in regards 
to LGBT people, supposing that our rights would be better protected here, however we have been 
greatly disappointed in the last few years as slow-moving, traditionalist France overtakes us. 

We would also love the right to defend ourselves against homophobia by having our relationship 
recognised as equal to other married couples under the law. In our eyes and the eyes of our families, we 
are already married and our relationship is respected, but as long as it is unprotected by law, we will 
always be vulnerable to derision and discrimination. 

Other advocates for marriage equality agree. Pride WA co-president Paul Van Lieshout Hunt provided me with 
this statement for today’s second reading —  

Pride WA firmly hold the stance that gay marriage will aid in ending discrimination against people of 
diverse sexuality and gender, furthermore acceptance of gay marriage and equal marriage rights will 
result in lower rates of mental health disorders and general health of the LGBTIQ community. Gay 
marriage in the US brings a revenue worth billions of dollars, the financial gain for Australia could be 
astronomical. 

Where the Australian Parliament has failed, we can succeed. The time is now “to celebrate equality and diversity 
and demonstrate respect towards each other—no matter who we are, no matter what our religious beliefs, race, 
ethnicity, political beliefs or sexuality”, as Tasmanian Premier Lara Giddings recently stated in debate on that 
state’s bill. Couples are asking for it. Their mums and dads, brothers and sisters, daughters and sons, cousins, 
nephews, nieces, aunts, uncles, friends, work colleagues and team mates have all supported the campaign for 
marriage equality. In fact, each time the pollsters go onto the streets, the numbers in support grow higher. Galaxy 
Research polling from 2009 to 2012 shows that 64 per cent of Australians support marriage equality; a majority 
of Christians, or 53 per cent, support marriage equality; 76 per cent of coalition voters want Abbott to allow a 
conscience vote; 75 per cent believe the reform is inevitable; and 81 per cent of young people between the ages 
of 18 and 24 years support marriage equality. 

The PRESIDENT: Order! I will interrupt there to insist that you change the wording of the second reading 
speech to refer to a fellow parliamentarian by their proper title. I think you would have meant the commonwealth 
Leader of the Opposition. 

Hon LYNN MacLAREN: Thank you, Mr President. Yes, indeed, they were the results of the Galaxy poll, but 
for the purpose of the second reading speech, it should be the federal opposition leader, Tony Abbott, whom 
76 per cent of coalition voters want to allow a conscience vote. 

Civil unions are a welcome step in the right direction, but they fall short of the marriage equality reform that the 
majority of Australians want. It is high time that Western Australia joined these other civilised states and nations 
in rejecting prejudice and embracing marriage equality. This will make an important difference in the lives of 
many Western Australians. There are disproportionately high rates of depression, suicide and self-harm among 
people of diverse sexuality and gender. From countering homophobic bullying in schools to preventing 
discrimination in aged care, there is much work to be done. The signal sent by removing discrimination in 
marriage will make a positive difference to the experiences of younger and older Australians and how others 
relate to them. 
The Marriage Equality Bill 2012 provides for same-sex marriages between adults; the authorisation of celebrants 
to solemnise same-sex marriages; amendments to the Births, Deaths and Marriages Registration Act 1998 to 
provide for the registration of same-sex marriages; amendments to the Family Court Act 1997 to provide for the 
dissolution and annulment of same-sex marriages and for related financial matters; consequential amendments to 
other acts; and related purposes. Although this bill is a big step towards marriage equality by providing for same-
sex marriage in Western Australia, it falls short by not addressing inequality for transgender, transsexual and 
intersex people. Parliament should also act to end discrimination against these vulnerable communities, which 
suffer high rates of suicide and self-harm. 

While inequality exists, several organisations will continue to support and advocate on behalf of lesbian, gay, 
bisexual, transgender, intersex and questioning people, including the Equal Opportunity Commission, the WA 
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Gender Project, Equal Love WA, Gay and Lesbian Community Services of WA, the Freedom Centre, Parents 
and Friends of Lesbians and Gays—and the list goes on. 

Opponents of marriage equality argue that allowing same-sex marriage will cause potential damage to children 
and to the sacred institution of marriage. However, neither of these claims is borne out by the evidence. 
American and Australian psychological associations agree that the children raised by same-sex couples are just 
as well adjusted as their peers. The American association has gone further, finding that if the children of same-
sex couples experience any harm, it is due to the fact that their parents cannot marry. Meanwhile, despite all the 
doom-mongering to the contrary, studies in North America and Europe have found that allowing same-sex 
couples to marry actually strengthens the institution of marriage rather than redefining or weakening it. The 
leaders of both the Australian Labor Party and the federal opposition are out of step with most Australians on 
this. They should listen to what surveys say most voters want—marriage equality. Some day soon I hope we will 
look back on this whole same-sex marriage debate and wonder what the fuss was all about. We will wonder how 
such inequitable and prejudicial laws that could prevent someone from marrying the person they love could have 
been allowed to persist for so long. 

I want to thank, for their presence in the public gallery, my partner Sarah Holt-Foreman and my friend Johnny 
Vidovich. I thank them for their support over the years and I look forward to enjoying a marriage ceremony one 
day with the two of them. 

The PRESIDENT: Does the member wish to table an explanatory memorandum? 

Hon LYNN MacLAREN: Before I table the explanatory memorandum, I should perhaps explain that I want to 
marry only one of them, and I want the other one in the supportive crowd watching, and perhaps as the best man! 

I now table the explanatory memorandum. 

[See paper 5437.] 

Debate adjourned, pursuant to standing orders. 

PERTH HILLS PLANNING BILL 2010 

Second Reading 

Resumed from 20 May 2010. 

HON HELEN MORTON (East Metropolitan — Minister for Mental Health) [10.42 am]: I understand that 
the second reading of the Perth Hills Planning Bill 2010 took place in 2010, so I want to make sure that nothing 
has happened in the meantime that I am unaware of, but I do not think it has. At the outset, I would like to say 
that the government will not support this bill, and I will give some reasons why. I have lived in the hills for about 
45 years. Unlike the proponent of the bill, I have lived in different houses and in different parts of the hills since 
I was 18 years old. 

Hon Alison Xamon: I’m not even 45 years old. 

Hon HELEN MORTON: No, I know. The member could not have lived there that long. 

Hon Alison Xamon: I was born there. 

Hon HELEN MORTON: In that time I have seen the development in the hills balance the economic, 
environmental and social considerations to maintain the very enjoyable lifestyle that I have enjoyed for many 
years in that area. The hills areas continue to offer a lifestyle that is natural and sensitive to bushland and other 
environmental considerations. It is by far my choice of place to live of anywhere in the metropolitan area.  

I do not believe that a committee of 10 people, eight of whom would be appointed by the minister of the day, 
could achieve a better outcome in balancing the economic, social and environmental issues and considerations 
than what is being done under existing structures. I do not think the bill has the capability to deliver the outcome 
that I think the proponent is seeking. It would provide merely an additional layer of bureaucracy, with no real 
ability to do any more than what existing planning bodies can do. 

Under this bill, local government can dismiss the advice of the committee, the minister can dismiss the advice of 
the committee, the Western Australian Planning Commission can disregard the advice of the committee, and the 
minister, at the request of local government, can disregard the committee’s advice about any scheme or 
amendment. This is legislation that essentially is of no value. This is a useless piece of legislation that will 
merely cost money and frustrate and confuse current processes for no real outcome. 

What is in the bill? For those people who do not have a recollection of the bill, given that the second reading 
took place about two years ago, it is suggested that the Perth Hills Planning Bill 2010 is largely modelled on the 
Swan Valley Planning Act 1995. I will make some comments about why that is probably not quite so. It would 
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establish a 10-member Perth hills planning committee. It outlines the processes for creating a Perth hills zone, 
which would most likely, because it is not yet defined, encompass the seven local government areas of 
Chittering, Swan, Mundaring, Kalamunda, Gosnells, Armadale and Serpentine–Jarrahdale. To my knowledge, 
none of those local government authorities has indicated support for the bill, with the exception that I understand 
that Serpentine–Jarrahdale has indicated some interest in it. I participated in a discussion with the Shire of 
Serpentine Jarrahdale at the time the bill was being discussed in some detail, and I detected that it had some 
interest in it, but I am unaware of any formal procedure that has indicated its support for the bill. 
The bill outlines the process of creating a Perth hills plan, which appears to operate as an overriding de facto 
local planning scheme. It requires all development applications in the Perth hills zone to be referred to the Perth 
hills planning committee, which has 42 days to give its advice before the relevant local government makes its 
decision, and it requires all subdivision applications in the Perth hills zone to be referred to the Perth hills 
planning committee, which has 42 days to give its advice before the Western Australian Planning Commission 
makes its decision. As I have indicated in my earlier comments, these bodies can take notice of the advice given 
to them, but they do not have to have regard for that advice. 

Since the commencement of the Planning and Development Act, there has been a deliberate trend in planning 
reform towards a consolidated planning system. The department believes that this bill would be a step backwards 
in that regard, would establish an adverse precedent, and would serve only to further fragment the planning 
approval systems. 

For a bill of this nature to get the support of this Parliament, one would think that there needs to be some support 
somewhere for it, other than from the proponent. So, the question is: does the Western Australian Planning 
Commission support the bill in any way, shape, or form? The answer is no. On 18 March 2008, the WAPC 
resolved that it did not support the then earlier draft of the hills bill for the following reasons. The first was that 
the existing environmental and planning framework adequately protects the area, including through regional 
parks and recreation reserves. There is a lack of demonstrated need for the new legislation, according to the 
Western Australian Planning Commission. Secondly, the commission says that the bill does not reflect the three 
pillars of the sustainability approach; it emphasises the environmental pillar only. Thirdly, it says that the bill 
would add another layer of development control rather than add policy, which could or would be more 
appropriate for addressing the issues.  

As I have asked before: do any of the local government authorities support the bill? With the exception of the 
Shire of Serpentine Jarrahdale—which I understand has shown some interest, although I do not know about its 
formal support—the answer to that question is no. Does the Department of Planning have any significant 
concerns about the Perth Hills Planning Bill 2010? Yes, the department has the following concerns about this 
particular bill. First and foremost, the bill introduces an additional layer of development control, contrary to the 
objectives of the Premier’s Directors General Working Group on approvals, development and sustainability, 
together with the state’s undertaking to the Council of Australian Governments, which aims to ensure that 
economic growth and activity in Western Australia is not unduly hindered by unwieldy or unresponsive 
approvals processes. The bill appears to be overly environmentally focused, and if we look at the principles in 
the bill, the entire set of principles in the bill — 

Distinguished Visitors 
THE PRESIDENT (Hon Barry House): Order! Minister, I am sorry to interrupt, but just before the members 
leave the public gallery, I acknowledge the attendance of members of the Liberian Parliament in the public 
gallery. Welcome to the Legislative Council and the Parliament of Western Australia. 

Members: Hear, hear! 

Debate Resumed 
Hon HELEN MORTON: Thank you, Mr President; I support your acknowledgment of those important people. 

I was just saying that if we look at the principles in the bill—and I am trying to look at it — 

Hon Alison Xamon interjected. 

Hon HELEN MORTON: What page? 

Hon Alison Xamon interjected. 

Hon HELEN MORTON: It is on page 13. 

When we look at the principles of the bill, it deals only with principles to do with environmental issues. For 
example, it mentions the preservation and enhancement of the Perth hills area as a clean water catchment and as 
a source of water for major rivers. It mentions the preservation of flora and fauna and the preservation of the 
natural character of the area, including the natural topography, native vegetation et cetera. All these things, I 
might add, are worthy things and they are being achieved. There is the preservation and enhancement of the area 
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as a highly accessible and visible natural and rural backdrop to the coastal plain; the protection of agricultural 
and horticultural land for its economic landscape, tourism and social values; the recognition and protection of 
Aboriginal cultural and historical areas of significance; the promotion of recreational tourism and cultural 
activities that do not conflict with the other planning objectives; and the limiting of residential, commercial and 
industrial development to areas and types of development that do not detract from the conservation values or 
character of the Perth hills zone.  

The comment I am making, which I think is also being made by the Department of Planning, is that these 
principles are overly environmentally focused and do not balance the triple bottom-line requirements of 
principles around social, economic and environmental issues and considerations. Substantial environmental 
safeguards already exist under the Planning and Development Act, the Environmental Protection Act and the 
Aboriginal Heritage Act, so this bill just duplicates processes and policies that are already in place. In terms of 
sustainability, the hills bill fails to address the triple bottom line I have mentioned and appears to embrace the 
environmental pillar only. This is still based on comments from the Department of Planning. Whilst the Swan 
Valley Planning Act encourages certain types of industry and development such as viticulture and horticulture, 
this bill tries to limit almost all types of residential, commercial and industrial development. The department says 
that there are a number of state planning policies that local government in the Perth hills must consider when 
making a decision, and that insufficient reasons have been given for why any additional issues, if they exist, 
could not be addressed through these policies. The department also comments that the hills bill appears to give 
the Perth hills plan the legal status of an overriding local planning scheme. This appears to be a recipe for 
confusion and uncertainty with existing local planning schemes.  

The department also says that the hills bill suggests that current decisions by local governments are not adequate. 
I guess this is one of the areas that I feel more concerned about—the suggestion that somehow or other this 10-
person committee will have a greater interest in the preservation of an appropriate lifestyle in those communities 
than the people who live there. If I recall rightly, there is a requirement for only three of the members of that 10-
member committee to actually live in the hills. I suggested that the people who make up the current bodies 
across the hills—local government authorities—have a far greater interest in ensuring that the balance between 
these social, economic and environmental considerations are maintained for the lifestyles of their people. The 
bill implies that there needs to be more specialist decision makers with a greater degree of technical knowledge 
or expertise. To the extent that these concerns might be justified, it should be noted that the development 
assessment panels, which are now being created, are able to accommodate that requirement, and it is not clear 
why duplicate processes should now be introduced. The department continued with the comments that the 
intention of planning reforms is to reduce the red tape and costs associated with planning approvals. For 
example, the WA Planning Commission has recently reduced its number of specialist committees, and no 
additional resources have been budgeted for the proposed introduction of anything like a Perth hills planning 
committee.  

Finally, the department said that it is noted that neither the Western Australian Planning Commission nor local 
governments seem to support the hills bill. It does not make sense to proceed without their support, especially at 
a time when other significant local government reform proposals are already being considered. For the above 
reasons the department makes it absolutely clear that it believes there is a lack of demonstrated need for this bill 
at this time and that it fails substantially to value-add anything to current planning and legislative frameworks. 

There are also some comments about this bill supposedly being based on a bill similar to the Swan Valley 
Planning Act 1995. Whilst there is a claim to that, there are some quite significant differences that I would just 
like to comment on. Although similar, the hills bill and the Swan Valley Planning Act appear to contain the 
following significant differences. The first is that while the Swan Valley Planning Act encourages certain types 
of industry and development such as viticulture and horticulture, this bill appears designed largely to limit all 
types of development altogether. Secondly, the hills bill appears to provide significant additional powers above 
and beyond what is provided under the Swan Valley Planning Act. For example, whilst the Swan Valley 
Planning Act merely requires consistency with the broader objectives of the Swan Valley Planning Act, the hills 
bill appears to require consistency with the more definite and detailed provisions of the Perth hills plan. The hills 
bill also gives the minister a specific power to order a Perth hills local government to amend its local planning 
scheme, whereas the Swan Valley Planning Act does not appear to contain such a power—even though, as I 
mentioned before, those recommendations can be disregarded.  

I guess the final question is: does the Department of Planning recommend supporting the hills bill—because at 
least that would be one area of support—if it were likely to be supported in Parliament? I say again, no: the 
department does not support the hills bill. The department’s recommendations and concerns largely mirror the 
concerns outlined by the WA Planning Commission. For the reasons that I have mentioned, and because I still 
believe that this piece of legislation will do nothing more than add a level of bureaucracy to a system that is 
already preserving and protecting the lifestyle requirements of people living in the hills, the government will not 
support this bill.  
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HON SALLY TALBOT (South West) [11.01 am]: It is concerning to hear the government use such 
disparaging terminology about the Perth Hills Planning Bill 2010, because the view of WA Labor is that it has 
been conceived out of the reflection of very genuine concerns throughout the hills area. On that basis it deserves 
much more serious consideration than the government appears to have given it. I am curious to see that the 
minister’s main objections are based on the response of the Department of Planning and the WA Planning 
Commission. I have to say that they would say that, would they not? They are the major component of the 
problem as people in the hills see it.  
The two speakers on this bill so far have claimed some kind of personal experience of living in the hills; I shall 
claim that too and climb on the bandwagon; I lived in Roleystone for many, many years. Indeed, my son was 
born there and spent the first 12 or 13 years of his life there. I had one funny experience with which those 
members who have brought up children will probably be able to sympathise. We had a beautiful half-acre block, 
which was partly bush and partly cottage garden, and we lived on a corner. It was a very beautiful block in the 
neighbourhood. My son, when he was aged about eight or nine years, expressed a very strong wish to move to a 
Homeswest block at the back of Armadale; he said it was much more fun there because the kids could ride their 
bikes and skateboards on the roads, which of course people could not do in the hills. This brought home to me 
something very important and something that many hills residents have said to me over the years; it is all very 
well to focus on lifestyle choices for adults, but sometimes it does not result in an ideal environment in which to 
bring up kids. I think that governments of all persuasions should devote much more energy to making sure that 
we have environments that cater for everyone in our community.  
I depart from advocating the adoption of the specific measures in the bill for several reasons. I express the view 
of the Labor opposition that we are a little puzzled about why the concerns of hills residents have been taken up 
in quite the form that they take in this bill. I have to agree with the government on the basis of not only having 
listened to the government’s response, but also the discussions that I have had over the past four and a bit years 
with hills residents, wearing my shadow Minister for Environment hat. Numerous environmental groups are 
scattered throughout the hills area and they do fantastic work. Many of their members are experts in their fields; 
they are scientists and weed experts. I remember having a very, very interesting discussion with a scientist who 
had joined his local activist group. We spoke about the fire dangers that were presented by many of the weeds 
that are not under control in the hills areas. If only for that reason, we should allocate more resources to weed 
control in the hills area. But nobody has expressed to me their wish to have another layer of bureaucracy 
involved in planning decisions in the hills. Indeed, people have expressed to me the opposite of that. They are 
sick to death of the bureaucracy and the choking effect on sustainable development when there is too much 
bureaucratic incursion on the process.  

Quite an interesting case study was done in the hills when I was still living in Roleystone. That study was on the 
development of the Araluen golf course. I very quickly withdrew from the antidevelopment camp in the debate 
over that because it very quickly turned into an almost sort of xenophobic campaign against Japanese investment 
in the area. These things can get hijacked very, very easily.  

Hon Helen Morton: Is that in recent times, about four years ago?  

Hon SALLY TALBOT: No, a bit longer ago than that; it was the previous round of that campaign.  

Hon Helen Morton: So it happened again four years ago in that same area.  

Hon SALLY TALBOT: Yes. We have seen other campaigns in the hills turn into almost claustrophobic 
campaigns; people say, “I’ve made my lifestyle decision to live here for the following reasons, but I do not want 
to share it with anyone else.” My point is that nobody over the years has ever said to me, “I know how to solve 
this problem; we need more bureaucrats involved.” I am puzzled about why that approach has been taken in this 
bill.  
A lot of draft legislation that the Greens give us puts a lot more weight and authority with local government. In 
my area where I work in the City of Mandurah, we have a very good local government from the elected 
councillors to the senior office holders to the whole local government bureaucracy in the Peel. It is pretty good, 
but that is not the case uniformly across Western Australia and it is not the case in the hills. It is a bit of a cliché 
to say that, in some senses, local government is the dirtiest area of the three levels of government because it 
deals with issues about which councillors are subject to a huge amount of local pressure. It moves from state 
government then into the commonwealth Parliament and we become progressively less hands-on with those 
matters. I was reading some local government minutes just the other day from out in the wheatbelt and there 
were a couple of items on the agenda for which almost all the councillors had absented themselves because of 
conflict of interest reasons. That becomes a less common occurrence as we go into the other two tiers of 
government.  
I have mentioned before in other debates—I think it was when we discussed Hon Giz Watson’s amendments to 
the Mining Act—the problems we had in Denmark about 10 years ago when the council was split over the 
relocation of the hospital and how very difficult that situation was. I find many measures in this bill quite 
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troubling and, frankly, they do not seem to me to go to the core of a sensible way to answer the legitimate 
concerns of hills residents and, particularly, because of my other portfolio responsibilities, the environmental 
activists who are trying to get decent sustainable outcomes in the hills.  

I notice that the bill has sat on the notice paper for a couple of years without anyone in the Greens trying to drive 
it forward. If it had been my private member’s bill, I would have looked more closely at the bill on regional 
subsidiaries introduced into this place by Hon Max Trenorden. If we go back to that debate, we find that while 
many of us, including me, prejudged the issue because we thought Hon Max Trenorden would go down a certain 
path that would really make sense only to his constituency in the wheatbelt, on closer examination—of course, I 
was a member of the legislation committee that took that bill to pieces and rebuilt it with Hon Max Trenorden’s 
assistance—there was a lot of very worthwhile substance in that bill. It had the potential to be at least adapted to 
meet many of the concerns of people such as those concerns that are supposed to be represented in this bill.  

For those reasons, I express the opposition’s unwillingness to support the bill in its current form without in any 
way going further than that, and indicating that we do support the basic principle, which is to listen more closely 
to the concerns about planning issues being expressed by people who live there, by people who have the 
expertise, and by people who have the very deep, profound and sincere interest of an area at heart.  

HON ALISON XAMON (East Metropolitan) [11.08 am] — in reply: I thank those members who have spoken 
on the Perth Hills Planning Bill 2010. The first thing I would like to say is that the Greens get very few 
opportunities to debate our bills, so it is inevitable that many of our bills unfortunately sit on the notice paper for 
much longer than we would like. I want to remind members of a little of the history of this bill. The genesis of 
this bill was actually before my time in Parliament, when Hon Giz Watson was responding to numerous 
concerns that kept coming through from various communities within the hills about what they deemed to be 
inappropriate developments that were occurring. As a result, Hon Giz Watson held a number of community 
consultations around the region, which were open to anyone. They were pretty well attended. The idea of the 
hills bill emerged from that. This is not an idea for which the Greens can take credit for having created; this is 
something that came directly from residents, who have quite serious concerns about the future of the hills and 
who feel as though they are constantly having to battle what they deem to be inappropriate development of our 
hills region.  

I want to remind people why this bill is important. This is effectively enunciated in clause 19 of the bill, which 
outlines the principles. It is true to say that many of the principles outlined in this bill have an environmental 
focus. They have an environmental focus because the hills are actually the primary source of our dam water 
catchments. They have an environmental focus because the hills are an area of unique biodiversity and this is 
under threat. The hills in many ways contain what are known as the lungs of Perth in terms of our forests. I 
would also like to point out that the principles recognise that the hills have significant agricultural and 
horticultural lands which also need to be protected and which are increasingly under threat, particularly from 
encroachment by urban development. The bill is also about recognising and protecting Aboriginal cultural and 
historical areas of significance; promoting recreation, tourism and cultural activities that do not conflict with the 
other planning objectives of the area; and recognising that the hills within the Perth region have a really unique 
environmental, cultural and social place.  

In terms of the support for this bill, as I said, the genesis of this bill came from hills residents themselves. I 
indicate that there has been explicit support for this bill not only from the Serpentine–Jarrahdale council, which I 
know is tired of feeling as though it is constantly having to fight not only inappropriate development but also 
inappropriate forestry activities and inappropriate mining—I recognise that the bill does not actually address 
inappropriate mining, but I wanted to mention that—but also from numerous resident and ratepayer groups 
throughout the hills region. I also indicate that there has been much in-principle support for what the bill is trying 
to achieve. It is an interesting exercise in that people are obviously pulling apart the various elements of the bill. 
I do not think that is inappropriate. I do not think it is inappropriate for this place to do that as well. However, I 
would like to make it clear that, even though some people within the hills region may have had some 
reservations about the structure of this bill, it has been suggested instead that they would like a specific state 
planning policy put in place to protect the cultural, environmental and social values of the hills. The thing to take 
from that is that even if people do not necessarily like the structure of the protection proposed in this legislation, 
it is unequivocally clear that there is a very strong desire, particularly from people who live in the hills, to try to 
protect the hills from what they believe to be a series of threats that are occurring through inappropriate 
planning.  

I will argue very strongly that there is no doubt that our hills, going into the future, are in need of protection. I 
listened very carefully to the contributions of Hon Helen Morton representing the government on this matter. She 
made the point that there are numerous policies and legislation in place that potentially protect the hills region. 
Unfortunately, the reason this bill is here in the first place is that those policies and that legislation is failing in 
that regard. If we are talking about needing to protect Aboriginal heritage sites, they are failing. I could produce 
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instance after instance of where that is the case. If it is about protecting our water catchment areas, those policies 
and legislation are failing. If it is about protecting our environmental areas, they are failing.  

I have not lived in the hills for 45 years because I am not 45 years old—I am younger than that—but I was born 
in the hills, in Mundaring. As someone who has also lived most of their life in the eastern suburbs, the hills have 
been an integral part of my life. Just as people who live in the western suburbs often like going to the beach even 
if they do not live next to the beach, the hills have always been my playground. The hills are the place I take my 
family now and the place where I was always taken as a child. I have watched the hills slowly deteriorate. I have 
watched the values of the hills that are important to me, as someone who may not live there now but who lives 
near them, disintegrate. That is extremely concerning. On that note I wanted to point out that it is not just people 
who currently live in the hills who have indicated their support for this legislation. I have also received a lot of 
support for this legislation from people who like to use the hills for recreation—for instance, from those who 
engage in orienteering activities or bushwalking. A number of those sorts of recreational groups have indicated 
great concern about what is happening to our hills region and a great desire to look at additional protections, 
recognising that current legislation and policies are failing in the protection of our hills.  

I would like to respond to a few of the comments made specifically about the structure of the bill. As I said in the 
second reading speech, this bill is based on the Swan Valley Planning Act, and by that I was referring to the 
broad structure of the act. It was never my intention to create a body that would have the effect of overriding 
local council decisions or, for that matter, taking away the sovereignty of the planning minister. It is interesting 
because I have received criticism from people who think that this bill has not gone far enough and who perhaps 
felt that this bill needed to create a structure that would be able to override local government and the planning 
minister. I took the decision, after balancing a number of options, that I did not believe that that was an 
appropriate mechanism. I have always argued that if someone does not like their local council, they should 
change it, and if they do not like the planning minister, they should vote against the government of the day. I am 
not a fan of taking away democratic sovereignty. Having said that, the value of this particular structure of the 
bill, as with the Swan Valley Planning Act, is that it seeks to prescribe a vision for what we believe the hills 
should look like.  

I was very careful to make sure that the time lines within the hills planning body would actually fit within 
existing planning time lines, so that no additional time frames would be added and there would be no capacity to 
extend that out. That is because we recognise that we do not want unnecessary hold-ups to current planning 
processes. However, it would provide very important guidance. The other thing is that the bill also clearly states 
that only planning proposals of particular categories would fall under the potential examination of the Perth hills 
planning committee. It is not intended that the committee would deal with someone who is going to put up a 
shed, but it might deal with a quarry proposal, for example—that is, something that could significantly impact on 
the principles outlined in the bill. In other words, it would involve those elements that could potentially damage 
the characteristics that we value within the hills.  

I think it would be a mistake for members of this place to assure themselves that people who live in the hills 
region are comfortable with the way planning proposals for the future of the hills are proceeding. Possibly 
because I am a member of the Greens (WA), I have received numerous concerns from constituents about 
inappropriate development proposals. I refer to anything from subdivisions that people feel are basically a bridge 
too far to inappropriate quarrying to a number of other proposals. I suspect that should I be fortunate enough to 
be re-elected in the upcoming election—who knows—I will have to continue to deal with this issue. I do not 
think anyone can feel confident that the development assessment panels have been a step in the right direction 
for the protection of the hills. In fact, the concerns that have been expressed to me by residents suggest the exact 
opposite. At some point we will have to address residential encroachment further into the hills region. It would 
be very disappointing if the entire scarp became an extension of suburbia. I, for one, really appreciate the fact 
that effectively bushland is only a short distance from where I live. That is something that a lot of people who 
live in Perth also value. It is important that we recognise the value of our bushland and water catchment areas 
and that they need to be preserved and protected.  

With those few words, it is disappointing that both the Liberal and Labor Parties—noting that the Nationals 
chose not to speak; maybe they have no relevance in the Perth metropolitan area anyway—have decided to not 
support the bill. I would have felt more comforted if Labor or Liberal had given a clear undertaking about what 
they would propose to protect the values of the hills. For example, had they proposed that this bill is unnecessary 
because they want to create a state planning policy for the hills, I would have been perfectly happy to leave it at 
that. However, this issue is not one that will go away in a hurry. We will have to take an alternative look at the 
way we are developing the hills because that is what people who live in the hills, and those who live in the flats 
but love the hills, will increasingly demand. The Greens (WA) are disappointed that we will have to continue to 
deal with concerns from residents about inappropriate developments on a case-by-case basis over and again 
without ever being able to address the big picture. The hills are effectively a series of small towns, and it amazes 
me how similar are the concerns within those small towns across the hills region, which is why this bill was 
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conceived and why people are demanding protection for the region. It is inevitable that, at some point, we will 
have to review our planning process to achieve a better way of doing things.  

Question put and a division taken, the Deputy President (Hon Col Holt) casting his vote with the noes, with the 
following result —  

Ayes (4) 

Hon Robin Chapple Hon Lynn MacLaren Hon Giz Watson Hon Alison Xamon (Teller) 

Noes (28) 

Hon Liz Behjat Hon Kate Doust Hon Nigel Hallett Hon Simon O’Brien 
Hon Matt Benson-Lidholm Hon Wendy Duncan Hon Alyssa Hayden Hon Ljiljanna Ravlich 
Hon Helen Bullock Hon Phil Edman Hon Col Holt Hon Linda Savage 
Hon Jim Chown Hon Brian Ellis Hon Robyn McSweeney Hon Sally Talbot 
Hon Peter Collier Hon Jon Ford Hon Michael Mischin Hon Ken Travers 
Hon Mia Davies Hon Philip Gardiner Hon Norman Moore Hon Max Trenorden 
Hon Ed Dermer Hon Nick Goiran Hon Helen Morton Hon Ken Baston (Teller) 

Question thus negatived. 

Bill defeated.  

ROAD TRAFFIC (MISCELLANEOUS AMENDMENTS) BILL 2012 
Second Reading 

Resumed from 28 November. 

HON GIZ WATSON (North Metropolitan) [11.29 am]: Last night I was concluding my comments on a 
research document titled “Independent Review of the ‘AFP Urgent Duty Driving and Police Pursuit Guideline 
Review 2007’”. Paragraph 1.7(b) of the executive summary states — 

Car theft or suspicion of it is not in itself a serious enough offence, even if proved, to put the 
community at the increased risk caused by a pursuit. 

The Greens (WA) strongly oppose the mandatory minimum sentences contained within clauses 6, 7 and 9 of the 
Road Traffic (Miscellaneous Amendments) Bill 2012, particularly those of imprisonment and in relation to child 
offenders, for the reasons I have previously expressed at length that have been extensively recorded in Hansard 
over the years. On 20 April, The West Australian reported that the Commissioner of Police supported tougher 
penalties but not mandatory sentencing, which I think is worth noting. From the literature, I am also concerned 
that Aboriginal people, including children, may be disproportionately involved in police pursuits, and therefore 
stand to be disproportionately affected by the mandatory provisions in this bill. The Greens will oppose clauses 
6, 7 and 9.  
The shadow Attorney General has expressed his concerns about the defence for police and the reversal of onus 
of proof in clause 11 of the bill. Instead of the prosecution having to prove the elements of the offence beyond a 
reasonable doubt, the defence must prove certain things on the balance of probabilities. The police minister’s 
view is that, effectively, the outcome will be the same because she considers that no prosecution will occur if a 
defence is clearly available. That is the same line the government took when the Greens objected to a similar 
provision in the Misuse of Drugs Amendment Bill 2011. Our view was then, and still is, that the government’s 
position misses the point. We are talking about the principle of where the onus should lie after a decision has 
been taken to prosecute and the case comes to court for determination. At that point it is currently, and should 
remain, for the prosecution to prove beyond a reasonable doubt that the accused was doing something that she or 
he was not allowed to do. That said, I understand that the Western Australian Police Union is happy with the 
provision and that the use of the defence is optional; officers who have concerns about it can choose to either use 
it or require the prosecution to prove its case in the same way as previously. What the prosecution has to prove 
has not changed in respect of three of the four provisions to which the defence is available. The change to the 
fourth provision is of concern for different reasons that I will discuss in regard to the delegation of the 
commissioner’s guidelines, policies and directions in clauses 9 and 11. 
Clause 9 amends section 60, “Reckless driving”. Currently, that provision excuses police officers from being 
charged with driving at a speed that the act deems reckless if they are on official duty and travelling at a speed 
necessary to prevent the commission or continuation of an offence, or to apprehend an offender or to assist an 
emergency driver—for example, fire, emergency rescue or ambulance. In addition, reasonable care must be 
taken, and unless it is reasonable not to, a blue and red flashing light displayed or alarm must be sounded. This 
bill will change that. The requirements to be a police officer on official duty, take reasonable care and use lights 
and alarms will still apply, but the requirement of necessity in relation to specific purposes will go. Instead, the 
driving must be substantially in accordance with the commissioner’s policies and guidelines relating to driving 
applicable at the time, and any direction given under such policy or guideline.  
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I appreciate that during the briefing provided on this bill, I, Hon Kate Doust and probably others were afforded 
the opportunity to read the current policy and guideline that applies, which is at least a start. I understand the 
reason for the desire that those policies and guidelines not be made public in that they might provide a guide for 
anybody who sought to flout them. That is the dilemma, and on this occasion I accept that it is perhaps not 
appropriate to table such a document. However, the issue is that such a guideline is open to be changed by the 
police at any point in time without notification to the Parliament, which creates a dilemma in that we are, I guess, 
conferring that power on the police service.  
Clause 11—the general defence provision—is similar but not quite the same. Through that clause the 
requirement to take reasonable care will change to a more onerous requirement that in all the circumstances it 
must be reasonable and in the public interest to drive in that manner. No statutory guidance is provided, as I have 
just indicated, regarding how the court is to assess what is in the public interest, so that will need to be worked 
out by the courts.  

The two main public interests at stake are public safety and the apprehension of offenders. Some Western 
Australian statutes provide guidance and specify particular factors for the court to take into account, and some do 
not, so the omission does not seem unusual. The overall limitation that the context be reasonable and in the 
public interest does not exist in clause 9 as drafted. The reasonability requirement in clause 9 does not relate to 
the context; it simply requires the driver to take reasonable care when driving at those speeds. In the other place 
the minister refused to table or otherwise make public the contents of the commissioner’s policies and 
guidelines, although she acknowledged that they may become evidence in court cases. It is understandable, as I 
said a minute ago, that the police do not want offenders to know the risky behaviour that will lead to a pursuit 
being terminated, because, theoretically, offenders may then set out to create those circumstances. I note that 
research indicates that offenders are young male thrillseekers—not the type to do research. As an alternative, the 
minister offered members a briefing, of which I availed myself; however, that is not satisfactory as, at best, it is 
only a snapshot of current policies and guidelines. There is no provision for members of Parliament to be kept 
informed of any future changes.  

Clause 9 is of concern because, effectively, Parliament is abrogating its ability to legislate what is and is not an 
offence. If passed, clause 9 will mean that what is or is not an offence in this context will vary depending on the 
content of the commissioner’s policies and guidelines at the time. That content will not always even be known to 
the Parliament, let alone scrutinised by it; indeed, during debate in the other place even the minister admitted that 
she had read only a summary of the current policies and guidelines. Parliamentarians and the public alike will 
not know and have no say on whether the content reflects relevant coronial recommendations or reputable 
research. A report by the Australian Institute of Criminology on police pursuits, which might also inform policy, 
is due to be published this year.  

Parliamentarians and the public will also not always know how much guidance the contents actually give, or 
whether, as the State Coroner is reported to have said about the 2009 version of the guidelines, there is so much 
of a subjective element that it is effectively individual officers who decide whether and how to pursue. As 
indicated in the literature I referred to earlier, pursuits are, in practice, usually so short that it is the individual 
officers who decide whether to commence and terminate them.  

By this clause we who are elected to represent the public on public policy issues will be given absolutely no say 
on the critical public policy issue of broadly identifying the situations that merit police driving at extremely high 
speeds, notwithstanding the high risks to the officers, suspects and innocent third parties. The provision is not 
limited to car chases. It includes other high-speed driving that might, depending on the guidelines at the time, 
include, for example, travel to attend an armed robbery in progress or travel to deliver a donor organ. Again, it 
would be horribly ironic if this life-saving mission resulted in a crash in which someone else died.  

In April this year, WAtoday reported that Tasmania permits police pursuits only in special circumstances; I 
understand the police instead clamp or confiscate the driver’s vehicle afterwards. Queensland does not permit 
police pursuits for traffic offences or stolen vehicles. On the other hand, our Commissioner of Police was 
reported as saying that banning police pursuits, for example in pursuit of a stolen vehicle, has resulted in a sort of 
anarchy on the road. The outcome of a poll of readers of that article, albeit a non-scientific process involving 
only 836 votes, was that 61 per cent thought that the decision whether to pursue should belong only to police, but 
24 per cent thought police pursuits should be banned for traffic offences and stolen vehicles, and 15 per cent 
thought police pursuits should be banned altogether. 
So the question really is: when is it worth it? It is a difficult question to answer, but it is not appropriate, as 
clause 9 proposes, for Parliament, as the community’s elected representatives, to, firstly, entirely refuse to 
answer it and, secondly, deny itself the ability to scrutinise or even always know the answers reached by 
whoever is the Commissioner of Police at the time—not when the question really is a question of life or death. 
With those comments, we will indicate during the committee stage our opposition to various clauses in this bill. 
Depending on how the debate progresses, we will reserve our position on the final bill. 
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HON MICHAEL MISCHIN (North Metropolitan — Attorney General) [11.40 am] — in reply: I thank 
honourable members for their contributions to the debate. I particularly thank the opposition for its support for 
the Road Traffic (Miscellaneous Amendments) Bill 2012 in at least broad terms, with one significant exception 
that I will come to shortly. As members have identified, the bill does two things. It increases penalties for 
various offences related to those trying to evade police pursuits and mandates minimum penalties for some other 
offences. Otherwise, it provides for a specific defence for police officers who may be involved in events in the 
course of driving in the execution of their duties when death or bodily harm may eventuate. 

Dealing with the question of penalties first, I note Hon Giz Watson’s comments about the bill. Certainly, the 
Greens’ opposition to just about any increase in penalty is well known, and the government is aware of that. In 
respect of mandatory penalties, the government has used those provisions very sparingly and carefully. We have 
used them sparingly because they always carry with them certain risks and, in any event, may lose any efficacy if 
they are overused. Generally, we have used them only when we consider that there is some strong public policy 
objective that needs to be pursued and would justify them. As the Greens would well know, there are already 
certain offences under the Criminal Code that carry mandatory penalties, and there have been for quite some 
time. The Road Traffic Act is replete with them, and has been for quite some time, in respect of drink-driving 
offences and the like. 

Including this present legislation, the government has passed three bills that impose a true mandatory penalty of 
an immediate term of imprisonment. One bill, which recently became law as the Criminal Organisations Control 
Act, imposes mandatory penalties that are deliberately intended to ensure that members of criminal organisations 
face lengthy terms of imprisonment, with the objective of disrupting those organisations and fragmenting them. 
The purpose of those terms of imprisonment has been to make it plain to those so inclined that membership of 
criminal organisations is counterproductive to their interests. The other piece of legislation is the Criminal Code 
Amendment Act 2009, which imposes mandatory minimum terms of imprisonment for persons who assault and 
cause harm to police officers and other categories of emergency workers. The policy of that bill has been realised 
in an overall reduction in the number of assaults on police officers over the last several years. In this instance, 
the rationale was, firstly, that the existing penalty structure was, in our assessment, very inadequate in reflecting 
the very significant risks to both police officers in the execution of their duty and other drivers that occur when a 
person flees a police officer, whatever that person’s motive may be. 

Under section 53(1) of the Road Traffic Act 1974, a person is subject to a fine of up to $300 for a first offence of 
failing to stop when called upon to do so by police. In the 2011–12 financial year, the average fine for all 
offenders was $263. For a first offence of reckless driving under section 60 of the Road Traffic Act, the penalty 
is a fine of up to $2 000 or up to nine months’ imprisonment. In 2011–12, five per cent of adult offenders 
sentenced for reckless driving received a term of immediate imprisonment. In respect of people involved in 
pursuits, the government conducted a manual analysis of the records and court outcomes of all police pursuits 
recorded from September 2011 to March 2012. Of the 139 police pursuits during that period, 95 resulted in court 
outcomes, including 75 with at least a charge of reckless driving arising out of that pursuit, and 68 per cent of 
those did not receive a term of immediate imprisonment. The government has concluded that some of those 
mandatory minimums will have a very significant effect on sentencing outcomes, particularly for offenders 
engaged in reckless driving and failing to stop when called upon. Other mandatory minimums, particularly for 
the higher level offences, are there to prevent the disparity with the lower level offences that now carry 
mandatory minimums to ensure that all offenders go to jail. Secondly, having regard to the level of recidivism 
amongst offenders, jailing people who are willing to flee police at greater rates than is presently the case will 
serve the objective of taking off our roads a specific cohort of offenders who are extremely dangerous to the 
public. Of the 139 adult drivers in police pursuits, 116—that is just short of 84 per cent—had some previous 
traffic-related offence, with those 116 having an average of eight offences each; 56 per cent had at least one prior 
offence for reckless driving; 10 per cent had at least one prior offence for dangerous driving; 59 per cent had at 
least one prior offence for failing to stop; 73 per cent had at least one prior offence for no motor driver’s licence; 
and 24 per cent had at least one prior offence for stealing a motor vehicle. 

In respect of the general comments that Hon Giz Watson made regarding the desirability of discontinuing 
pursuits, pursuits and the like are one of the most high-risk and challenging aspects of policing. For this reason, 
they are an instrument of last resort. A decision to pursue a vehicle is not taken lightly or indiscriminately; it is 
done because no alternatives are available to the officers. I note that there was a reference to how many more 
people are killed as a result of police pursuits of fugitives rather than in shootings and a reference to police cars 
being the weapons used by police. I thought that was a particularly unfortunate turn of phrase. I do not think the 
police try to use their vehicles as weapons. If some kind of learned commentator was being quoted, he really 
needs to rethink his attitude. 

Although the idea of stopping police pursuits of fleeing vehicles has been considered a number of times in recent 
years, it has been accepted that they are vital to modern-day policing. There is a serious moral hazard in allowing 
offenders to avoid law enforcement simply by committing more and more serious offences at the expense of 
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other road users. Further, failure to pursue could encourage would-be offenders to try to outrun police at every 
opportunity. For example, since 2011 Queensland has had a policy that bars its officers from engaging in 
pursuits unless the offender is a violent, high-risk offender or lives are threatened. However, on 16 November 
this year an article in The Courier-Mail reported that Queensland police had seen a frightening increase in 
criminals deliberately taunting and stalking police in their cars, knowing full well that police are not allowed to 
pursue them. The article further reported that at least one teenage car thief had phoned the Policelink hotline and 
000 during a chase to complain that police officers should not be tailing him. Although this represents the 
extreme end of the problem, it does illustrate the potential for a severe restriction in police responses to offenders 
and, in effect, a deviance amplification—that is, more rather than less offending and more rather than less risk. I 
do not recall Hon Giz Watson referring to this possibility in the course of her comments.  
To avoid this, WA Police carries out pursuits in accordance with strict guidelines and policies that place 
paramount importance on the safety of other road users, the officers involved and even the occupants of the 
fleeing vehicle. These policies and guidelines reflect international best practice and ensure that all officers 
balance the inherent risks of their driving against the public benefit and community expectations that they will 
provide a proportionate and appropriate response to prevent crime and respond to emergencies. In respect of the 
aspects of the bill that deal with a defence to certain offences, it may be available to certain offences that may be 
prima facie committed by police should there be an accident on the roads while they are acting in the course of 
their duties. There are really two additions to the protections offered to police in this bill; one of which the 
opposition has spoken about and the other it has overlooked.  
Dealing with the opposition’s comments on proposed section 61A, if the government were satisfied that this 
section really reduced the existing level of protection, as the opposition claims, we would not be seeking to pass 
that amendment and I am certain the police union would not be supporting its passage. In this regard, the advice 
that we have received from Senior Counsel is that the bill provides an additional and appropriate level of 
protection for police and does not in any way affect existing levels of protection. That is also the advice that the 
police union has received.  

By way of background, the bill was introduced in the other place on 23 October 2011 following a period of 
consultation and discussion with the Western Australian Police Union. When the bill was debated in the other 
place on 6 November, the opposition made various claims about its content. These are direct quotes from 
Hansard. The opposition spokesperson claimed the bill “has diminished the protection for police officers”. He 
claimed — 

no longer can the accused, as Mr Rayney did in his trial … simply say that the prosecution’s case has 
not been proved and that he chooses not to give evidence. The police cannot do that anymore; they are 
in a different situation. 
… 
It takes away and diminishes police defence. It diminishes them and leaves them more exposed. 
… 
For the first time in Western Australia’s legal history, the government has seen fit to reverse the 
burden — 

I presume the burden of proof — 
and diminish the police defences. 
… 
This bill that the government has brought before the house will make it harder for police officers to 
defend their position. 

… 

We’ve now made it so that should you be charged by the police department, or by your superiors by 
internals — 

Presumably internal affairs — 

with dangerous driving causing death, there will be a burden of proof on you — 

I presume the police officer — 

to establish these three things beyond a reasonable doubt”—and that is wrong.  

Those were the claims made in the course of debate in the other place by the opposition spokesperson. All of 
these statements are wrong. I notice that the opposition spokesperson in the other place has since realised the 
wrongness of the last of those comments and resiled from them. The last was particularly absurd and contrary to 
the terms of the bill and basic legal principles.  
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As to the merits of the amendment, the bill does not diminish the protection of police officers. It does not remove 
their capacity to take advantage of any of the other existing defences or exculpatory factors in either the Road 
Traffic Act or in the Criminal Code generally, and it does not eliminate the requirement on the prosecution to 
prove beyond reasonable doubt the elements of the offence against an accused police officer. Hon Giz Watson’s 
comment that instead of the prosecution having to prove its case beyond reasonable doubt that the onus was 
thrown on the defence is simply arrant nonsense. It provides a significant additional level of protection.  

I draw members’ attention to proposed section 61A(2), which states — 

Subsection (1) does not affect the application of any other defence the accused may have. 

The claim that any of the other defences are somehow being diminished is simply wrong even in the terms of the 
bill, if anyone has bothered to read it. There is nothing stopping a police officer from utilising any of the other 
defences or exculpatory factors. Nothing in the proposed provision reverses the onus of proof for the proof of an 
offence onto the accused.  

As to the structure of the defence, the government has received advice from Senior Counsel. I understand that 
the Western Australian Police Union has confirmed the substance of that advice. According to my notes, the 
advice of Senior Counsel reads — 

As made clear by the proposed s.61A(2), the new defence does not alter the application of any other 
defence the accused may have. That is, the new defence provides an additional supplementary layer of 
protection to police officers and therefore it is impossible to lessen the current protections available. 
Section 61A(2), if enacted, would be in addition to s.36 of the Criminal Code, which provides that the 
defences contained in Chapter V of the Code apply to any offence under any statute law of Western 
Australia. This includes an offence under the RTA. Chapter V of the Code includes the ‘defence’ of 
mistake of fact in s.24 of the Code, which Mr Quigley — 

The member for Mindarie in the other place — 

used to illustrate his view that the defence would lessen protections. In fact, if s.61A(1) is enacted, a 
police officer may still utilise s.24 of the Code if it is evidentially apposite. 

From what I could gather of the legal opinion that Hon Kate Doust referred to yesterday and read out, which I 
note has not been previously disclosed to the government or even publicly, nothing in that — 

Hon Kate Doust: It has. It has been floating around for the last couple of weeks. I offered to table it yesterday 
and nobody took me up on that. It has been provided to anyone who has asked for it.  
Hon MICHAEL MISCHIN: It may have been floating around, but I do not think it has been provided to me.  

Hon Kate Doust: You are welcome to have a copy of it; I am happy to provide you with one.  

Hon MICHAEL MISCHIN: I would love to see it. In any event, nothing that I heard being read out alters the 
position that I have just stated that has been confirmed by Senior Counsel. Essentially, the bill does not reduce 
existing protections. Instead, the substance of the opposition’s legal opinion, as I understood it recounted by Hon 
Kate Doust, is that the amendment does not provide any more protection than is presently the case. I will 
summarise what I understand to be the reasoning. If a person has complied with the commissioner’s guidelines, 
they would not currently be said to be guilty of driving dangerously because the commissioner’s guidelines 
require drivers not to break the traffic laws unless it is safe to do so. The commissioner’s guidelines do not have 
statutory force in the context of an offence of reckless driving or dangerous driving causing death and the like. 
The first observation I make about that is that they do not cover the field of all the offences that police officers 
may be exposed to in the event that they encounter some misfortune in the course of complying with those 
guidelines. 
They also cover a broader area of driving than might otherwise be the case. Some of the categories of driving 
that are covered by the commissioner’s guidelines are significant. The advice from Senior Counsel is that the 
element contained in proposed section 61A(1)(b) has profound significance. The commissioner’s policies and 
guidelines may extend to matters well beyond the kinds of emergency that would be covered by the defence of 
emergency under section 25 of the Criminal Code, so already there is an extension of the protection and a 
defence available that is not otherwise covered by existing defences. It is simply wrong to say that it does not 
add anything to the law. Provided the officer is compliant with the conditions of the defence contained in clause 
11 of the Road Traffic (Miscellaneous Amendments) Bill 2012, it is obvious that they will have greater 
protection that that which is currently provided for under chapter 5 of the Criminal Code. The enactment of this 
additional defence will also have the impact of providing additional protection at the stage of the exercise of 
prosecutorial discretion. Consideration of the specific elements of the defence—including the prosecution’s 
knowledge about the circumstances of a police pursuit revealed, for example, by police internal investigations—
will guide the decision about whether there is a prima facie case against a police officer for a Road Traffic Act 
offence. 
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As I mentioned, other forms of driving are also covered by policies issued by the commissioner which authorise 
the breaking of road rules from time to time under the Road Traffic Code and which may ameliorate any liability 
on a police officer for a breach of rules under the Road Traffic Code, but which will be embraced by this 
defence, which will apply to certain far more serious breaches under the Road Traffic Act. Most notably, for 
driving that occurs in the context of covert operations and the like, the current commissioner’s guidelines for 
emergency driving require drivers to ensure that they exercise reasonable care to receive the existing statutory 
protections for Road Traffic Code offences. The policy has attached to it the cautionary advice that drivers cannot 
rely on the policy as a statutory defence to dangerous and/or reckless driving, or to excuse serious errors of 
judgement. That is currently included in the commissioner’s guidelines for emergency driving. The commissioner 
makes it quite plain to his officers that they cannot rely on compliance with the guidelines for any protection 
against far more serious driving offences causing harm under the Road Traffic Act, as opposed to infringements 
under the Road Traffic Code. That cautionary advice will, of course, no longer be applicable because drivers will 
be able to rely on the policy along with other matters in proposed section 61A as a statutory defence. 

The other point that the opposition appears to have overlooked is that the statutory defence does not require 
perfect compliance with the guidelines; it requires “substantial” compliance. Substantial compliance is 
intentionally an elastic term. The common meaning of “substantial”—“of ample or considerable amount”—is 
intended to account for the fact that the decisions made by officers when engaged in emergency driving duties 
are not made in a vacuum; rather, they are made under stress and are based on the information available to the 
officer at the time. Plainly, officers in that position are more likely to make mistakes that would not have been 
made with the wisdom of hindsight. If a matter goes to court, this provision is intended to give the court the 
necessary latitude to look into all the circumstances prevailing at the time of the offence, including whether the 
officer strictly complied with the black letter of the commissioner’s policies. It is intended that the officer’s 
actions will be looked at as a whole, within the circumstances of the incident, to determine whether the officer’s 
decisions have been made in good faith, and whether the officer has sought to comply with the guidelines and, 
largely, done so. I make the point that it is proper that there be onus on the police officer availing himself of the 
defence to establish that element, as it involves information almost exclusively within the officer’s own 
experience and knowledge. 

The third element of the defence—which imports that the driving is reasonable in the circumstances and in the 
public interest—is the final objective element. The question of whether something is reasonable in the 
circumstances is, again, to be judged by prevailing community standards. Although a generous defence is 
provided to police officers who have been called upon to protect the public interest in the course of their daily 
work and have, in the course of that work, driven in a manner that is dangerous to the public or any person in all 
circumstances; or, indeed, have been called upon in certain cases to drive in a fashion that would by all other 
standards be regarded as reckless, there is also now provision for them to be protected from criminal liability. 
However, that protection is, necessarily and quite appropriately, carefully constrained, although not as restrictive 
as that available in some other jurisdictions. I will come to that point in a moment. 

Possibly the most important practical feature of this defence—which has to a degree been overlooked—is that its 
presence is intended to reduce the risk that officers will ever find themselves subject to prosecution. We want to 
minimise the prospect that officers will be unnecessarily exposed to prosecution because, even if officers are 
ultimately exonerated, going through that process can be extremely stressful and disruptive to their police duties. 
It is presently the case, required by the commissioner’s guidelines, that when a crash occurs, an internal 
investigation will take place. Incidents involving police officers are investigated by the major crash investigation 
unit and the internal affairs unit, under the overall control of a senior investigating officer. The advice from the 
relevant WA Police deputy commissioner is that in cases in which the senior investigating officer establishes that 
a prima facie case exists, consideration will be given to the defence provisions contained in proposed section 
61A of the Road Traffic Act 1974. In situations in which it is believed that the officer in question would have 
strong grounds for being able to satisfy a court of these new defence provisions and there would, therefore, not 
be a reasonable prospect of conviction, a prosecution would not be commenced against the officer. In making 
this assessment, advice would, if required, be sought from either the Director of Public Prosecutions or the State 
Solicitor’s Office, depending upon the severity of the alleged offence. 

That will hopefully alleviate the concerns of many police officers who are genuinely trying to fulfil their public 
duties and are acting, as far as is practicable, within the context of the circumstances in which they find 
themselves, such as pursuing a felon or fugitive, or otherwise driving in accordance with their responsibilities. If 
they have done so in good faith, it will relieve them of the burden of potential criminal prosecution. If a 
prosecution were to take place as a result of some arguable defence being involved, an additional layer of 
protection is available to them, over and above those currently available under the Criminal Code, the Road 
Traffic Act and the Road Traffic Code. 

The advice received by the opposition seems to be fixated on the fact that the character of this defence is such 
that if the accused seeks to avail himself or herself of it, they will need to satisfy the elements of that defence on 
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the balance of probabilities. I suspect that that is what Hon Giz Watson was groping towards when she talked 
about the reversal of the onus of proof. The way the law works is that the prosecution has to prove the elements 
of the offence beyond reasonable doubt. There are certain provisions in chapter 5 of the Criminal Code, and 
some may be written into other statutes, under which there is an evidential onus on an accused that the 
prosecution must overcome; there are also what are known as true defences. Those are not unknown to the 
criminal law. Indeed, the defence of insanity under the Criminal Code is one such defence in which the 
responsibility for establishing the criteria of the defence is upon the accused if they seek to avail themselves of it. 
It is not an uncommon one under the Road Traffic Act; indeed, the Road Traffic Act is replete with examples of 
that sort of defence. I refer to some of them: section 15, section 45, section 49, section 55, section 56, section 59, 
section 63, section 64AAA, section 64AB and section 67; and there may be others. All of those require the 
accused to prove certain matters—not only to raise an evidential burden—in order to satisfy a tribunal of those 
matters on the balance of probabilities. So, it is not a reversal of the onus of proof for the offence; it is a quite 
legitimate establishment of the need to prove a defence to a certain standard, if one claims that one ought to be 
able to take advantage of it. It generally involves circumstances in which the factors are almost exclusively 
within the knowledge of the accused as to what their actions were, what their state of mind was and the like.  
It is also the same standard used in other Australian jurisdictions. The only other Australian jurisdiction that has 
a defence that offers a similar, albeit still lesser, level of protection to police officers is South Australia. Its Road 
Traffic Act provides a defence to charges of dangerous, reckless driving causing death or serious injury, if the 
defendant can prove that he or she was at the time of the offence carrying out duties as an emergency worker, 
acting in accordance with the directions of his or her employing authority and acting reasonably in the 
circumstances. The principal difference between the South Australian defence and the Western Australian one 
appears to be that South Australia requires full compliance with the directions of the employing authority, which 
would plainly include any guidelines, whether commissioner’s guidelines or otherwise; whereas what we are 
proposing in Western Australia is a substantial compliance, so it is rather more generous. I note that the 
opposition took a somewhat different view of what the appropriate formulation of the defence would be, and I 
also note there is an amendment on the supplementary notice paper to try to convert this into a different type of 
defence. To the extent that legal opinion has been obtained on the subject by the opposition, I do not recall 
whether there was any endorsement in that legal opinion for that sort of position being taken, so it seemed to be 
more of a — 

Hon Kate Doust: There is; if you read it you’ll see that there is. 

Hon MICHAEL MISCHIN: I have not had the chance to read it yet; I have only just got it. 

There is certainly a criticism of the way it is formulated now; I am not sure whether it was saying that, as a 
matter of public policy or reasonableness, it was a good idea to do it the other way, but maybe I am wrong, in 
which case I am keen to find out.  

In short, the government’s position is that this particular aspect of the bill provides an extra level of protection 
that would not otherwise be available. It goes beyond the levels of protection that are currently available. The 
bill is carefully formulated and, of course, we will be watching with some interest how the legislation is applied. 
If it proves that it does not achieve its objectives or works in some perverse fashion that has not been anticipated, 
we would be entirely open to amending the legislation in due course, but in the meantime it is calculated to 
achieve its objectives in a way that balances the interests of not only the police, but also the general public. I am 
gratified that the Police Union of Workers has come out in support of the current formulation. The police union 
sought its own advice and, as I understand from its press release of 13 November, it stated — 

“Our position has not changed and we fully support this Bill which is in the best interests of our 
members,” … 
“This Bill provides additional protection to the hard working police officers across the State and does 
not remove any of the existing defences already contained within the Criminal Code.  

“Mr Quigley’s outrageous claims amount to nothing more than political grandstanding.  

That is a matter of judgement. I will not comment on that — 

… 

“Legislation is never likely to be introduced into our criminal justice system that will erode the 
fundamental rights, which Mr Quigley claims, would have been lost.  

“Police officers deserve the protection that this legislation will provide and we look forward to it 
becoming law next week.” 

It will not, of course, be next week; with luck it will be this week. I hope that this legislation will pass through as 
expeditiously as possible. I also note that despite the advocacy of amendments, none was introduced in the other 
place. The government will not support the opposition’s amendment. The amendment will delay the passage of 
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the bill, or has the potential to, and is otherwise, in the government’s view, unnecessary. I am gratified that the 
police union is also of the mind that the government’s objectives in this bill will be achieved through its current 
drafting. On that note, I commend the bill to the house. 

Question put and passed. 

Bill read a second time. 

Committee 
The Chair of Committees (Hon Matt Benson-Lidholm) in the chair; Hon Michael Mischin (Attorney General) in 
charge of the bill. 

Clauses 1 to 5 put and passed. 
Clause 6: Section 59 amended — 
Hon GIZ WATSON: I will not go into any depth in repeating the comments I made in my second reading 
contribution. Suffice it to say that this clause contains a mandatory imprisonment provision, and the Greens 
consistently oppose mandatory imprisonment provisions that remove the discretion of the judiciary. To be 
consistent and to continue to make that point, we will oppose this cause.  

Clause put and a division taken, the Chair casting his vote with the ayes, with the following result — 
Ayes (29) 

Hon Liz Behjat Hon Wendy Duncan Hon Alyssa Hayden Hon Linda Savage 
Hon Matt Benson-Lidholm Hon Phil Edman Hon Col Holt Hon Sally Talbot 
Hon Helen Bullock Hon Sue Ellery Hon Robyn McSweeney Hon Ken Travers 
Hon Jim Chown Hon Brian Ellis Hon Michael Mischin Hon Max Trenorden 
Hon Peter Collier Hon Jon Ford Hon Norman Moore Hon Ken Baston (Teller) 
Hon Mia Davies Hon Philip Gardiner Hon Helen Morton  
Hon Ed Dermer Hon Nick Goiran Hon Simon O’Brien  
Hon Kate Doust Hon Nigel Hallett Hon Ljiljanna Ravlich  

Noes (4) 

Hon Lynn MacLaren Hon Giz Watson Hon Alison Xamon Hon Robin Chapple (Teller) 

Clause thus passed. 
Clause 7: Section 59A amended — 
Hon GIZ WATSON: As stated in the second reading debate, we also oppose clause 7 as it contains mandatory 
imprisonment provisions. However, members may be pleased to hear that I do not intend to call for a division. I 
think I have made the point on the previous clause. 
Hon Michael Mischin: I was enjoying the exercise. 

Hon GIZ WATSON: It is good exercise for members. I have heard that members appreciate the opportunity to 
run up and down the stairs as it is the only exercise they are getting at the moment. But, all jokes aside—I know 
it is getting late—the Greens will oppose this clause, but I am not seeking to divide. 

Clause put and passed. 
Clause 8 put and passed. 
Clause 9: Section 60 amended — 
Hon GIZ WATSON: For the record, the Greens oppose this clause. It contains mandatory imprisonment 
provisions. 

Clause put and passed. 
Clause 10 put and passed. 
Clause 11: Section 61A inserted — 
Hon KATE DOUST: I move — 

Page 9, lines 7 and 8 — To delete “the accused satisfies the court that,”. 

I made reference to this amendment in my second reading contribution last night and articulated the reasons why 
we would seek to move this amendment, which we hope would address our primary concern that the 
government’s amendment reverses the onus of proof. This amendment would actually take away the reverse 
onus of proof and at least restore the situation to that in which the prosecution bringing the allegation against the 
police pursuit driver has to prove all the elements of the offence of dangerous driving beyond a reasonable doubt 
and the prosecution must negate all available defences beyond a reasonable doubt. In the Attorney General’s 
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response to the second reading debate he made a couple of references to the advice of Mr Mark Trowell, QC, to 
the opposition on this particular amendment of the government to insert proposed section 61A. I alert the 
Attorney General to page 2 of that opinion that has been provided to us. I know that the Attorney General says 
that he has not had a lot of time to read it. In the second last paragraph, Mr Trowell states — 

Section 61A appears on the face of it to offer more protection to police officers charged with reckless or 
dangerous driving when acting in the execution of their duty. It does not. Any protection suggested by 
the amendment is illusory, not only because of the reversal of the onus of proof, but also because of its 
practical effect. The amendment doesn’t provide any more protection to police officers than existing 
legislation. 

On that basis and on that advice, we will pursue this amendment. I know that the government will not support it. 
I have listened to what the Attorney General has said. I also heard the Attorney General say that perhaps 
sometime in the future, if needs be, the government may come back and revisit these types of matters. I know 
that the police union is very keen to get this legislation through. We understand that. In fact, we understand the 
politics of why that has happened. We know that the police union is endeavouring to do the best by its 
membership by making sure that its members are fully protected when they are required to participate in these 
types of high-speed pursuits. We support the work that the union is doing. Unfortunately, on this particular 
occasion we do not support this part of the legislation that is being proposed by the government. The opposition 
believes, based on the advice we have received and also on the view of our shadow Attorney General, that on 
this occasion this particular aspect of the legislation does not provide the level of protection or defence that it 
purports to do for those police officers who may be involved in this type of work. That is my only comment on 
our amendment. I already understand the government’s position and I expect that the Attorney General will 
provide a very short response articulating the government’s opposition to the amendment. We will then see what 
will happen with the amendment.  

Hon MICHAEL MISCHIN: I have canvassed the legal position and the government’s position. I note the 
reference to the second last paragraph on page 2 of the advice received from Mr Trowell—I have already pointed 
out that it is flawed. There are limitations in existing legislation. This does go further than that. In any event, no 
diminution of the current protections available to police officers in these circumstances is being proposed. That 
is quite clear from the terms of the proposed amendment to the Road Traffic Act. The government cannot 
support the opposition’s amendment. I move that the question be put.  

Hon GIZ WATSON: The effect of the amendment is to remove from the defence provision the part that says 
that the onus is on the accused. The assumption underlying it is that the court will then interpret the statutes as 
requiring the prosecution to negative it beyond reasonable doubt rather than requiring the accused to prove it on 
the balance of probabilities, as the current version of the bill clearly states. I am not sure if this assumption is 
correct. Therefore, it would be preferable for this amendment to clearly specify where the onus does lie. 
However, on balance, we are willing to support this amendment because we think it is more consistent with our 
policy position on these matters.   

Amendment put and a division taken, the Chair casting his vote with the ayes, with the following result — 

Ayes (14) 

Hon Matt Benson-Lidholm Hon Sue Ellery Hon Linda Savage Hon Alison Xamon 
Hon Helen Bullock Hon Jon Ford Hon Sally Talbot Hon Ed Dermer (Teller) 
Hon Robin Chapple Hon Lynn MacLaren Hon Ken Travers  
Hon Kate Doust Hon Ljiljanna Ravlich Hon Giz Watson  

Noes (19) 

Hon Liz Behjat Hon Phil Edman Hon Alyssa Hayden Hon Helen Morton 
Hon Jim Chown Hon Brian Ellis Hon Col Holt Hon Simon O’Brien 
Hon Peter Collier Hon Philip Gardiner Hon Robyn McSweeney Hon Max Trenorden 
Hon Mia Davies Hon Nick Goiran Hon Michael Mischin Hon Ken Baston (Teller) 
Hon Wendy Duncan Hon Nigel Hallett Hon Norman Moore  

            

Pair 

 Hon Adele Farina Hon Donna Faragher 

Amendment thus negatived. 

Clause put and passed. 
Clauses 12 to 14 put and passed. 
Title put and passed. 
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Report 
Bill reported, without amendment, and the report adopted. 

Third Reading 
Bill read a third time, on motion by Hon Michael Mischin (Attorney General), and passed. 

DANGEROUS SEXUAL OFFENDERS AMENDMENT BILL 2012 
Second Reading 

Resumed from 25 October. 

HON KATE DOUST (South Metropolitan — Deputy Leader of the Opposition) [12.40 pm]: I rise to make 
some comments on behalf of the Labor opposition and to indicate our support for the Dangerous Sexual 
Offenders Amendment Bill 2012. I want to talk about what the bill proposes to do and canvass some concerns 
about the proposed changes. I indicate to the Minister for Education that I will be seeking a response to a few 
questions. I asked the minister outside this chamber whether he could provide for us today a sample of the type 
of GPS tracking device that will be utilised in this program. I know he is currently seeking such a device. I will 
just flag that I thought it would be useful to see such a device, because the government is seeking to introduce 
quite a significant change in technology. As I understand it, the system currently in place utilises a wireless 
tracking device. A dangerous sexual offender wears a bracelet or anklet that includes a wireless tracking device 
that is linked to a range of beacons that are situated near where the individual resides. The Department of 
Corrective Services is able to track and monitor that individual within the boundaries of the beacon area. But 
difficulty is caused if the individual leaves that area; indeed, it is possible for the department to lose track of that 
individual. I understand that one of the reasons that this bill has been brought forward is so that the new 
technology can be applied. The new types of bracelets or anklets will have a GPS tracking system that will 
enable the tracking and monitoring of dangerous sexual offenders and their activities in not only the normal 
home boundary area in a restricted environment, but also beyond the home environment or restricted area. I 
thought it would be useful for us in this chamber to see such a device because none of us would have had contact 
with or an understanding of these types of implements and what they look like. I am hoping that by the time the 
minister provide his response to the second reading debate, he will be able to provide us with an example of the 
GPS device so that we can look at it. I will not ask anyone to demonstrate the wearing of one of those items to 
see how it works; I simply want members to see what they look like.  

The legislation that we are dealing with today will provide for the application of new technology to a small 
group of people. The information provided in the briefing suggests that only 18 people fit into the category of a 
dangerous sexual offender who needs to wear such an implement. I understand that 11 or 12 of the 18 reside in 
the metropolitan area, with the others residing in regional areas of Western Australia. This legislation will not 
apply to the broader marketplace, nor will it pick up thousands of people involved in this difficult area. Rather, it 
will apply only to a small group of people. One might say that this is niche legislation. I do not know at what 
stage the number in that group will expand, but certainly we are talking about a very small group of people. If 
these people are indeed dangerous sexual offenders, the first question that should be asked is: why are we letting 
them out of prison and into the community? I am sure that that question would be asked by most people in the 
community. For a range of reasons the government has decided that these individuals will be able to move back 
into the community, re-establish a normal way of life and not commit their former activities if they are 
monitored and tracked. That is a positive aim.  

I would be interested if the minister could provide to the chamber—I do not have access to this information—the 
recidivism figures for dangerous sexual offenders. During the briefing we were told that while this particular 
group of people is being monitored and going through retraining or rehabilitation programs, they are very calm 
and, I think the word that was used was, “docile”. Of the dangerous sexual offenders in the state—we are talking 
about a group of only 18, but I know that the group on the next rung down is much larger and reaches into a 
couple of thousand—what is the rate of recidivism?  

Hon Peter Collier: For sexual offenders? 

Hon KATE DOUST: For dangerous sexual offenders. When I was looking through some of the media relating 
to this bill, I noted Minister Redman made a comment in a media statement—I hope I am correct about this—
that one of the reasons the government is moving to the use of GPS tracking systems is that a number of women 
in Bandyup Women’s Prison who have had children want to raise those children in their homes. I suppose we 
always assume that dangerous sexual offenders are predominantly male. My second question is: how many 
women fit into the narrow group of 18 and have to wear a bracelet or anklet? It would be useful if the minister 
could provide a gender breakdown of these individuals, because the community tends to stereotype the types of 
people involved in these activities by gender. 

Hon Sue Ellery: They are mostly men.  
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Hon KATE DOUST: Yes, I understand that they are mostly men. I thought it was an interesting question to 
pose. I thank Hon Sue Ellery for her comment.  

This bill is not an overly complicated piece of legislation in its structure. It is an amending bill that will introduce 
electronic monitoring and curfews and the enforcement of electronic monitoring and curfew requirements, and it 
will also introduce provisions for a dangerous sexual offenders amendment act 2012. I understand that penalties 
will apply if people tamper with these types of devices. It is a very interesting area. I fully understand why the 
government will impose penalties for those who tamper with these types of devices.  

For relaxation I tend to watch a lot of law and order crime shows. 

Hon Giz Watson: Don’t believe everything you see on TV!  

Hon KATE DOUST: I know, but it is interesting how the science works on these TV shows, because sometimes 
they are a little ahead of reality and we are just catching up. On one particular American TV show there is a 
fellow who is some sort of — 

Hon Peter Collier: Psychic? 

Hon KATE DOUST: I am telling the story, minister—do not confuse me!  

Hon Peter Collier: Sorry! 

Hon KATE DOUST: I think he is some sort of art robber, and he has to wear one of these tracking devices; it 
has been interesting to watch how he gets around these things and does the occasional bit of tampering. On 
another law and order show some sort of Attorney General of a state has to wear a tracking device, and it was 
interesting to see what happened once that person moved beyond the boundary and the alarms went off. It will be 
interesting to see how people manage this, because it is not necessarily going to be the offender who seeks to get 
it off their leg or arm—I am assuming some may wear them on their arm, not just their ankle; it may be 
somebody close to them who thinks they are doing the right thing or wants to assist them who tries to either 
physically remove the item or jam the signal. I had the opportunity to visit the School of Computer and Security 
Science at Edith Cowan University about a week ago; it is a very interesting place to visit. During my discussion 
with the academics they told me about the range of methods used to either jam electronic equipment or alter how 
it functions, and how that can be done remotely. Two examples were given to me that I think relate to what could 
be done with these global positioning tracking systems; one was pacemakers. Apparently, research has been 
done that shows that, by remote control, the data of a pacemaker—something I had never considered—can be 
altered so that it could actually be turned off on a particular day or time by an individual—not the person 
wearing the pacemaker, but turned off by somebody else. Also the program can be configured so that if the 
person wearing the pacemaker came into contact with another person wearing a pacemaker, it would just sort of 
flow on and the same problem would occur. It is a bit like when people sometimes talk about their iPhones 
tapping in and information being exchanged. I know for some of my colleagues sitting on the back row on the 
other side, new technology is probably not a concept they are familiar with!  

The other example given in a similar vein was insulin pumps. The same sort of thing applies because they are 
electronic and run by a computer program, and it was found that by altering the program or code by remote 
control, the operation of an insulin pump could be shut down on a particular day or time. The same applies to a 
whole range of other devices. The technology is there now—these things get better and people get smarter every 
day—to effectively alter, change or tamper with electronic devices. My question to the minister, who I know is 
listening to me avidly, is: what research or work has been done by the appropriate department that will manage 
these devices to put in place barriers or shields in the event that the devices that these individuals will wear are 
tampered with? We are working in a brave new world in which technology is constantly changing. We are now 
moving from using a wireless-based system that has been found to be faulty because of restrictions of parameter, 
to using an electronic device that will certainly give the department much better capacity to monitor the activities 
and the travels of these people, but will certainly also open up potential in the area of tampering or removal of 
these devices. I want to know whether the minister is able to provide information to the chamber about what will 
be done to prevent this type of activity happening. I might just give the minister some advice: if that sort of 
research work has not been done, I suggest the minister go and talk to these very interesting academics at ECU, 
because they are the blokes who cracked the McDonald’s scam last year; they have cracked a whole range of 
these types of activities and are very clever people. I think people with these sorts of skills will be highly prized 
in our future as we become so dependent on technology in all aspects of our work and life. I know the 
government will not be relying on just these monitoring anklets to supervise these individuals, and given there 
will be this significant change, I just want to know the protections it will put in place to ensure that they cannot 
be damaged or shut down, or that there will not be the capacity to remove them by remote control, if members 
like, by either hacking them or changing the code manually or by remote control. Picking up on the fact that the 
government will put penalties in place for that, which is fine, I just want to know how the government will 
reduce the opportunity for these types of things to happen. It is an interesting point we need to look at, because 
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the world is changing and we are relying on these things more and more to manage the work and how we 
monitor these types of people.  

The act will enable the court to detain these individuals beyond their sentence, as stated in the second reading 
speech, and to place them in the community under a supervision order. During the briefing I was told that this 
type of technology currently operates in places such as the United Kingdom, Sweden and the United States; I 
have looked at some research conducted on behalf of the California Department of Corrections and 
Rehabilitation that showed some very interesting outcomes. I might go through that, because it looks at the 
whole package and offers up some very useful recommendations around using not only electronic monitoring, 
but also a whole raft of other measures that could or should be employed around this area of work.  

We note that over the last couple of years New South Wales, Queensland and Victoria have introduced similar 
types of electronic monitoring. I note that, I think, Queensland and New South Wales employed the same 
contractor for the anklet; I was just going to ask the minister about the manufacturer of the product that will be 
used in Western Australia. An article was published in Computerworld Australia on 13 October 2011 about what 
the Queensland government did, and it stated that Queensland’s product came from an organisation called 
Abakus ElmoTech. That company filled the Queensland government contract, and I think it also supplied to the 
New South Wales government. In New South Wales they encountered some issues around the product, so I am 
just hoping the Western Australian product will be from a different manufacturer. Another question around the 
actual product is: what type of trial has been conducted with these monitoring devices; and how have they been 
tested and what sort of results came out of that trial before a decision was made as to which type of monitoring 
would be put in place?  
I will talk about the actual changes this bill will bring about, and I will just go through some of the notes I made 
during the briefing. I must say that it was a very good briefing that provided some very sensible information. I 
understand that there is currently a curfew in place, but that it is on a case-by-case basis. This legislation will 
standardise that, so that the curfew will be in place for each of the 18 people we are talking about at this point in 
time. We have already talked about the fact that this operates in Queensland and New South Wales. The 
monitoring, we are advised, will be managed at the central monitoring location in Midland, and will be done on a 
24-hours-a-day, seven-days-a-week basis, as we would expect. I understand it will be operational by 1 February 
2013, and then it will be rolled out into the regions at, I think, a later stage. 

Hon Peter Collier: Yes; there will be a review after six months, as I understand. 

Hon KATE DOUST: So the minister might provide us with some information about dates and time frames for 
the regional areas, and also how it will be managed in those areas. I am not too sure how GPS works in some of 
those more remote parts of Western Australia; it is a shame a couple of my regional colleagues are not in this 
place to tell us whether GPS works well up there. I do not know whether that is still going to be managed via 
wireless based on radio towers located in those areas. I know that in some of those areas the police will receive 
the benefit of a rollout of a range of new radio towers scattered throughout the north end of the state. I would be 
interested to know whether that is the system that will be used in those areas. 

Sitting suspended from 1.00 to 2.00 pm 
Hon KATE DOUST: Before the break, I was talking about when this system will be rolled out in the regions. I 
asked the minister to provide us with some detail about how the devices will be managed and whether the 
devices will be managed via a GPS or wireless system. I understand that the two options for these GPS devices 
are wrist or ankle devices and that a second device also will be used. The minister might provide some more 
detail about how these devices will interact. I understand that the second device will provide information about 
the exclusion zone. If the individual steps outside the exclusion zone, the operators who monitor the person can 
contact the person directly through this secondary device. I understand that that capacity is not available under 
the current wireless system. Although people may be monitored currently, if they conduct themselves in an 
inappropriate manner or move away from the exclusion zone, they cannot be contacted. So this is quite a 
significant change. 

I have a couple of questions about the issue of exclusion areas. Given that we are dealing with only a small 
number of people in both the city and regional areas, I imagine that these exclusion areas will essentially be 
tailor designed for individuals to determine where they can and cannot go. What level of detail will be provided 
about the exclusion zone for each individual? I imagine that the types of activities that some of these people may 
have been involved in may not necessarily have related to adults, but may have been offences against children. 
Will the exclusion zones, particularly in the city, stipulate whether they can go near particular shopping centres, 
schools or entertainment areas or any of those other types of common-use facilities that the general public 
normally access and utilise? I wonder how much detail will be given to these people about where they can and 
cannot go and how that detail will be locked into the GPS tracking device. If they proceed beyond their allowed 
area, if you like, how will that message be transmitted to the monitor? A concern has been raised by one of my 
colleagues. Let us say that the person lives in the Cannington area. We know that Carousel Shopping Centre is 
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the largest shopping centre in that area. If that individual is not allowed to go anywhere near that particular 
shopping centre, is the government concerned that although that is stipulated, the offender may go to other places 
that are not on the stipulated list? I want to know how that will be managed. I am interested in knowing how this 
will be dealt with, the level of detail and how deviations from the scheme will be managed by the government. I 
suppose I am really talking about the size of the exclusion area. I do not know whether that level of information 
has been provided. It certainly was not canvassed at the briefing we had. 

Coming back to the bill, we have already had a discussion about the commencement stage, which is February. 
Clause 6 deals exclusively with the changes about monitoring and curfews. An interesting area under clause 6 is 
the provision for the removal or suspension of the GPS tracking and the types of events that can occur for a 
decision to be taken to stop the transmission of the GPS tracking. I understand that the deputy commissioner will 
make the decision to suspend or approve the GPS tracking. We were advised of that in the briefing, but I do not 
think that level of detail is in the legislation. The examples that were provided for stopping the GPS tracking 
included if the offender needed to go to hospital or to a doctor’s appointment or there was some other type of 
urgent private appointment that they had to attend. I imagine that they would have to put in a request for that 
time period, and the deputy commissioner would have to either approve or deny the request for that person’s 
GPS tracking system to be turned off. I imagine that the deputy commissioner will have to evaluate the risk 
associated with turning that equipment off for a specific time. 

We were also advised—I thought this was quite interesting—that the activities of each of these individuals is 
reviewed on a monthly basis by a group of people that includes police, psychiatrists and a range of others, and 
also that the average term of an order placed on an individual to wear a GPS tracking device is about seven 
years, which is a reasonable amount of time. I would be interested to know what the longest period would be. I 
know the minister cannot provide that information for this new equipment, but he might be able to provide 
information from the wireless equipment about the length of an order that has been in place for one of those 
people. 

We were also advised of a $6 million budget allocation over the next four years to facilitate the introduction of 
this GPS tracking system and the monitoring of these devices. I imagine that some training will be provided. I 
wonder whether the minister could provide some detail about who will do the monitoring, what qualifications or 
training they will need, and to whom they will report for that purpose. 

As I have already said, we all know a little of the background. In 2007 New South Wales was the first state to 
introduce this type of GPS system. I know from information I have received that it is a very expensive process. I 
understand that New South Wales paid between $3 000 and $3 500 for each tracking unit. That is why I raised 
the issue earlier about manufacturing and testing. I note that the police commissioner—I think his name is 
Scipione—made some negative comments about the particular equipment that New South Wales had purchased 
at the time. I wanted to know whether Western Australia had gone down the same path with the same 
manufacturer or whether it had learnt from the errors made in other states. 

I mentioned earlier that the Californian corrective services department had conducted some fairly substantial 
research into the effectiveness of GPS tracking for dangerous sexual offenders in its state. It came up with a raft 
of recommendations. I looked at them and I thought that some of them were quite useful. We all know that with 
the particular group of people we are talking about, no-one should rely on just a GPS tracking system to monitor 
their activity or behaviour, because, as we have already talked about, there is the capacity in some situations to 
tamper with or remove these tracking devices. We all know that the types of crimes that they have committed are 
usually committed in a very brief space of time, and on some occasions they are not noticed for some time. So, 
these are not necessarily things that will take an extended time; they are very quick. Therefore, a raft of other 
things need to be put in place to manage these people. I know that the state government has introduced its sex 
offender register; we dealt with that a couple of months ago. 

This report is interesting, and I am happy to provide it if people want to read it because it is an interesting read. It 
was prepared for the United States Department of Justice in April 2012, so it is quite relevant. The report is titled 
“Monitoring High-Risk Sex Offenders With GPS Technology: An Evaluation of the California Supervision 
Program”. California had introduced its program a number of years ago and had obviously conducted this 
research. The authors of this document refer to policy implications of GPS tracking, and they give about seven or 
eight different options that they say should all be considered or put in place alongside the GPS tracking. I 
thought I would share some of these suggestions with the minister and maybe the government might consider 
looking at them. One of their suggestions is that they recommend incorporating a classification system that 
addresses the need for public safety by accounting for the differential risk of recidivism amongst sex offenders. 
That is one of the reasons I asked that first question about the level of recidivism amongst these individuals and 
the types of offences that they participate in. I think that also needs to be taken into account in how these people 
are managed, because there might be a low end and a high scale, if you like, for the propensity for these people 
to make the same mistakes and engage in the same sort of activity. Another recommendation that they made was 
that their own corrective services department diligently monitor and strictly enforce parolee attendance at sex 
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offender treatment classes. I know from the discussion during the briefing that we talked about how those types 
of events are managed here at a state level. They also recommended the implementation of a graduated sanctions 
system whereby a response to or sanction of a violation is balanced by the gravity of the offence and by the need 
for public safety. That is an interesting thing. This bill refers to what happens if people tamper with the actual 
bracelet or anklet. I know that with the tampering, there is the potential for 12 months’ imprisonment, but—
maybe I have missed it, so I am quite happy for the minister to correct me and lead me to where I would find 
this—will any other form of penalty be imposed if there are other types of breaches whilst people are wearing 
these pieces of equipment? These are just interesting matters that have arisen from a recent document, so I 
thought it was worth putting them on the record. 

Another thing they suggested was that their own corrective services department conduct an analysis to 
investigate the utility of a supervision fee to offset the cost of the GPS supervision program and the optimal level 
at which to set such a fee. I probably should have thought about that one before I mentioned it. If we are looking 
at a recovery-based government, I am sure that the government’s own Treasurer might think about applying a fee 
to those people who have to wear these devices. They recommended that their corrective services department 
require the use of zones. I know that we have already had our discussion about exclusion zones. I am not too sure 
whether theirs were as specific or whether they were broader, or whether they were talking about including more 
layers of those zones. They refer to converting to a monitoring centre system. They wanted to alleviate the 
demand on agents of responding to technical alerts so they may concentrate more closely on direct supervision 
and on responding to alerts that pose real threats to community safety. If we have 24/7 full-time visual 
monitoring, I imagine that the operator would be able to work out, hopefully, the difference between a technical 
problem with a monitoring item and a real problem if the person had moved out of an exclusion zone or was 
actually committing a crime or was in some other way breaching the legislation. 

They refer to the need to maintain a small case load size. I thought it was very interesting. For this legislation, 
we are talking about only 18 people at this time. They recommended that their parole agent case loads be 
maintained at an agent-to-offender ratio of no greater than 20 to one. I thought that they must have a far greater 
problem in their system than we do. I just thought that I would alert the minister to that. I would be interested to 
know what our ratio is between the offender and either the monitoring officer or the person these people respond 
to for parole. It would be interesting to know what our figures are. In Western Australia, I imagine that they 
would be three or four, or only a couple more, to one. 

One of the final points they make in this report is that the use of GPS monitoring as a tool should continue to be 
emphasised. They say in this document that one needs to bear in mind that GPS monitoring is merely a tool 
useful in the larger context of parole practice; it is not a panacea for all things criminal. That is an interesting 
point, because we have heard other discussions about extending the use of GPS tracking devices in other types of 
scenarios, be it in domestic violence restraining order situations or alcohol and drug-type arrangements. I am 
sure that others have been considered. That is why I raised some of these other points. We have to always be 
aware that the use of modern technology is not the only option; it is simply a part of a greater plan. I thought that 
was a relevant point, just to remind us that we must have an array of things happening at the same time to get the 
whole program working, not just one element. I think this legislation is just one element, albeit a very useful 
element, in being able to monitor and manage these individuals, because I know that community members have a 
high level of concern about having them back in the community. I know that a number of matters were raised in 
the other place regarding concerns about how the introduction of GPS technology is being managed. A concern 
was expressed that by allowing these individuals back into the community with GPS tracking, there might be an 
opportunity for more people to be released from the corrective services system back into the community and 
simply have a GPS tracking or monitoring device attached to them, rather than have them back in jail.  

There are issues about what happens with the next tier down, which is the far greater pool of people who are not 
necessarily defined as dangerous sex offenders, but as—I do not know how to use the term properly, minister—
mainstream generalised sex offenders, which is still pretty awful. What will happen with that group of people? 
Will the government give consideration at some point to applying some sort of tracking system for those 
individuals? Given that the government has already applied $6 million over four years to deal with a very small 
group of 18 people, I imagine that if the government were to look to expand that program to the couple of 
thousand we have already talked about, it would be a very serious matter. One of the concerns—which comes 
back to some of the information in that document from California—is that applying these GPS tracking devices 
to these dangerous sexual offenders should not lead to the premature release of these individuals back into the 
community, thinking that being able to monitor them 24/7 will soothe the community’s nerves about them or 
stop them from reoffending. Perhaps sometimes these individuals need to remain in jail for a long time and be 
afforded the appropriate level of attention and care they need there. 

The other question is: is the $6 million that is to be applied over the next four years essentially the capital set-up 
for the monitoring and purchase of these GPS tracking devices or is the $6 million, or part of it, for recurrent 
funding for staff to do the monitoring of and engagement with these individuals? If the money is for staffing over 
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that time, could the minister advise the chamber how many full-time equivalents will be involved in working in 
this program?  

I think I have covered most of my questions; I have been through most of the questions I had to ask about this 
bill. Governments need to be very cautious with the group of people we are talking about. This issue is 
something we hear about on a regular basis in the media, and I am not saying that I necessarily agree with it, but 
there is always this hyped-up response to people who have been convicted of these crimes being released back 
into the community and how they are managed once they are back in the community. It is very important to 
make sure that if the government is committed to doing this properly, it funds and resources that program well, 
and ensures that it keeps on top of the changes in technology necessary for managing the program. Sometimes 
we think that if we buy one piece of technology, that is it and that is enough, and we do not have to worry about 
it. But as I said in an earlier part of the discussion, technology changes constantly and people are always very 
smart at working out how to adapt to it or change it. So, we also have to have that constant financial input into 
making sure we have the best and most up-to-date equipment. 

The government also needs to make sure that this is just one plank in the deck of how we manage dangerous 
sexual offenders, or sex offenders per se—how we manage their reintroduction into the community and, 
hopefully, their rehabilitation. We would hope that in most cases that can occur. I think this is quite a 
complicated arrangement. This is a very narrow piece of legislation. It addresses a very niche group of people, 
which is very small in the grand scheme of things. We will watch with interest to see how successful this 
program is and what the government does to back it up to ensure that when these people are brought back into 
the community, it is done in an appropriate way and that the community’s concerns are allayed. Once this 
legislation is in place, one of the concerns we have is that the government will open the floodgates and allow a 
whole lot of other people back into the community, a situation for which the community may not be ready or 
which may not be appropriate at this point in time.  

Those are my comments and few questions that I hope the minister will be able to provide answers to. I 
understand that the minister cannot provide us with the actual tracking device, but I understand he will provide 
us with some information and hopefully a visual representation of the device so that members better understand 
what will actually be placed on these people and how it works. The opposition will support this legislation and 
we will be interested in the minister’s responses and the legislation’s progress once it is implemented in the 
community. 

HON GIZ WATSON (North Metropolitan) [2.26 pm]: I rise to make some comments on the Dangerous 
Sexual Offenders Amendment Bill 2012. The bill amends the Dangerous Sexual Offenders Act 2006. Under that 
act, and upon application by the Director of Public Prosecutions, a court that finds a person has served time in 
prison for a serious sexual offence and is still a serious danger to the community can make an order requiring the 
person to be under the supervision of a community corrections officer after leaving custody. Serious danger to 
the community means there is an unacceptable risk that if a supervision order is not made, the person could 
commit a serious sexual offence. Standard and optional conditions of such a supervision order are in section 18 
of the act. Standard conditions are to report to a community corrections officer at a place and time specified in 
the order and to advise the officer of current name and address; to report to and receive visits from a community 
corrections officer as directed by the court; to notify a community corrections officer of every change of name, 
residence and employment at least two days in advance; to be under the supervision of a community corrections 
officer; to stay in, or out of, WA unless the community corrections officer gives permission; and not to commit a 
further sexual offence during the term of the order. To these standard conditions the court can add any further 
conditions it thinks appropriate, either to protect the community or to rehabilitate the offender. To these 
conditions this bill adds that to be under the supervision of a community corrections officer, there is a 
requirement to comply with any reasonable direction of that officer; a further standard condition of all 
supervision orders that the offender be subject to electronic monitoring; and a further optional condition of a 
supervision order that the offender be subject to a curfew order for a period specified in that order. 

Electronic monitoring is specified to be for the purpose of locating the person—that is, not for other purposes 
such as detecting whether the person has consumed alcohol via a transdermal function in the device, or zapping 
an offender who goes somewhere she or he is not allowed via a function in the device that is like a dog’s anti-
bark collar, interestingly enough. Upon an electronic monitoring condition being ordered, the community 
corrections officer can direct the offender to wear or permit to be installed at the offender’s home or other place 
an electronic monitoring device approved by the chief executive officer. Despite that court order, the community 
corrections officer can suspend electronic monitoring if it is not practicable—for example, the location is out of 
range—or if it is not considered necessary that the person be subject to electronic monitoring. It is an offence for 
an occupier of a place where an electronic monitoring device has been installed to fail to give it to a community 
corrections officer when directed to do so, and there is a penalty of a $12 000 fine or 12 months’ imprisonment, 
unless the person is the offender, in which case the act or omission is taken not to be an offence but a breach of 
the supervision order, which has its own consequences. If a person hinders a community corrections officer in 
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entering a place and retrieving the device, the penalty is a $12 000 fine or 12 months’ imprisonment, unless that 
person is the offender, in which case the act or omission is taken not to be an offence but a breach of the 
supervision order, which again has its own consequences. It is also an offence, without reasonable excuse, to 
unlawfully interfere with the operations of a device required to be worn or installed. Again, there is a mandatory 
penalty of 12 months in prison if the person is over 18 years when the offence was committed; or, if the person is 
the offender, she or he is thereby convicted of breaching a supervision order.  

The curfew is specified to be for the purpose of restricting the offender’s movement at times when there is a risk 
of the offender committing a serious sexual offence. The drafting draws on the curfew provisions in section 75 of 
the Sentencing Act 1995. If the court makes a curfew a condition of the supervision order, the offender must 
remain at a specified place for a specified time of between two and 12 hours a day. The community corrections 
officer, not the court, will specify the place and the time; the idea being that this makes it easy to change the 
place and time as appropriate. The curfew can be broken only if the offender requires urgent medical or dental 
treatment; to avert or minimise serious risk of death or injury to any person; to comply with another order made 
under a written law—for example, a summons; or as permitted or directed by the community corrections officer, 
and such permission or direction may include details of when, how long for, route, travel method and reporting 
of whereabouts. In order to check the offender’s compliance with the curfew, a community corrections officer 
can enter or phone the place where the offender is supposed to be or any other place the offender is allowed or 
required to be—for example, work—and can question anyone there. It is an offence for any person to hinder a 
community corrections officer in doing this, and the penalty is a $12 000 fine or 12 months in prison, unless the 
person is the offender, in which case the act or omission is taken to be not an offence but a breach of the 
supervision order. Again, this has its own consequences. It is an offence for any person to refuse to answer or 
give a false or misleading answer in this regard, with a penalty of a $12 000 fine or 12 months in prison, again, 
unless the person is the offender, in which case there are consequences for breaching the supervision order.  

Transitional provisions provide that any condition of a supervision order that is already in place and akin to a 
curfew order or electronic monitoring order will not be affected by the commencement of the bill. Any other 
person already on a supervision order will, upon commencement of the bill, automatically become subject to an 
electronic monitoring order for the rest of the term of the order. It is the same for new orders, but a community 
corrections officer will be able to suspend it if either it is not practical—for example, the location is out of 
range—or it is not considered necessary that the person be subject to electronic monitoring; hence, there is a 
retrospective aspect to this particular bill.  

As to the practicalities of how the electronic device will work, information was provided during debate in the 
other place, which I bring to the attention of this house. The government has called for a tender for supplies of 
this device. It is GPS technology and consists of a watch-like bracelet plus a mobile phone–like device that the 
offender carries in his or her pocket. The technology enables the offender’s location to be known at all times and 
is linked to the 3G system and will work wherever there is mobile phone coverage. The device will trigger 
alarms if there is an attempt to tamper with it; the connection is lost; the battery charge gets low; or the offender 
goes somewhere she or he is not allowed under the supervision order—for example, into an exclusion zone near 
the victim’s home or a school, or anywhere at all during the curfew. Response to an alarm will depend on the 
circumstances, ranging from level 1 to level 3. At the higher level, if the offender enters an exclusion zone, the 
victim will be alerted via a text message and under section 40A of the Dangerous Sexual Offenders Act, the 
police will be able to arrest the offender without a warrant. If the offender has problems with the device—for 
example, the battery charger is not working—she or he can use the device to contact her or his case manager to 
advise of the problem and that the alarm is going to go off and to request somebody to come out and fix it.  

The system will be rolled out in the metropolitan area initially and then into major regional centres. It is 
indicated that will probably be Bunbury, Albany and Kalgoorlie. The monitoring will not be privatised; it will be 
carried out by Department of Corrective Services’ staff working out of the police communications centre at 
Midland, 24 hours a day, seven days a week. Eight FTE staff are being allocated to this and a $6.1 million 
budget is allocated for this over four years.  
Currently, 18 dangerous sexual offenders are released into the community, as the honourable Deputy Leader of 
the Opposition said, with 13 in the metropolitan area, four in regional areas and one in a remote area. 
Apparently, there is potential for the use of the devices to be extended to other high-risk offenders later; for 
example, arsonists—that is, according to Minister Redman, who was quoted in The West Australian as making 
that statement.  

By way of background, when the Dangerous Sexual Offenders Bill was debated in 2006, I stated, “I do not have 
a problem with supervision orders; they are not an unreasonable measure.” However, the Greens strongly 
opposed that bill on the basis of its preventive detention measures, not its supervision measures. The supervision 
orders process in the act includes that the offender has the right to be heard by affidavit in a court in proceedings 
when a supervision order is sought, which is under section 12; and to make a supervision order, the court must 
be satisfied there is unacceptable risk of serious sexual offences occurring if no order is made—that is, the 
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purpose of an order is protective not punitive. There is an appeals process under section 34, and later on the 
offender is able to apply for the order to be amended if she/he considers appropriate, which is under section 19.  

In the other place, the bill was introduced as an urgent bill, for reasons that are not clear. In the other place, the 
opposition has supported the bill, and I note that is the indication in this place as well. On this issue, I will go, 
firstly, to the justification for the need for this bill. It is noted that this bill relates to situations in which a court 
has made a supervision order because it considers there to be an unacceptable risk of the person committing a 
serious sexual offence if no order is made. The most recent study of electronic monitoring appears to be the 2010 
report “A Quantitative and Qualitative Assessment of Electronic Monitoring” from Florida. Although this study 
relates to a much wider variety of offenders, it seems to suggest that electronic monitoring compared with other 
forms of supervision in the community results in lower levels of offenders absconding, breaching their 
supervision conditions and re-offending. It also appears to have negative impacts on offenders’ close 
relationships and their ability to find employment, which is of concern from a rehabilitative perspective but 
nonetheless provides considerably more freedom than the alternative of remaining in prison. With regard to 
privacy issues, electronic monitoring provides very detailed information about the subject’s every movement. 
When the monitoring service is a private contractor, this leads to concerns about the security of the information; 
that is, how else the information might be used and what, if any, provisions prohibiting this are contained in the 
contract. My understanding is that the monitoring will be by the Department of Corrective Services, and if this is 
the case, that would alleviate my concern in this regard. Perhaps I might get that response from the minister 
when we have the opportunity. With regard to the mandatory sentencing provisions and the retrospective aspect 
of the transitional provisions in this bill, it is well known, for reasons I have given at length on previous 
occasions, we do not support mandatory sentencing or retrospectivity.  

In terms of the obligation on third parties, I note that clause 6 proposes new section 19C(2) and (6). When an 
electronic monitoring device has been installed somewhere and needs to be retrieved, proposed section 19C(2) 
provides that any person who either fails to comply with a community corrections officer direction to give it 
back within a specific time or hinders the officer in entering the place at any time to retrieve it herself or himself 
is liable to a fine of $12 000 or imprisonment for 12 months. When a community corrections officer wishes to 
check whether an offender is complying with their curfew, proposed section 19C(6) provides that any person 
who hinders the officer from entering or telephoning the offender’s workplace or other place and questioning 
anyone found there, or who fails to answer the officer’s questions or provides a false or misleading answer, is 
liable to a fine of $12 000 or imprisonment for 12 months. This provision is worded similarly to section 75(14) 
of the Sentencing Act 1995, apart from the amount of the fine, which under the Sentencing Act is $2 000—
considerably smaller than this amount. The Sentencing Act was last amended in 2006.  

These two proposed subsections contain no safeguards, such as requiring the officer to produce ID if reasonably 
asked to do so, or any defence of reasonable excuse. It is worth contrasting these proposed subsections with 
proposed section 19C(3), which refers to the offence of unlawfully interfering with the operation of an electronic 
monitoring device and contains a defence of reasonable excuse. I am interested to know why there is a difference 
between these two proposed subsections in the bill. It should also be remembered that a third party who happens 
to be present and therefore gets questioned has done nothing wrong. Normally, witnesses and, indeed, even 
accused persons are allowed to remain silent when questioned. 

In 2008 this house debated the Legal Profession Bill 2007, which contained some similar concepts. The Greens 
and the then Liberal opposition led by Hon George Cash were successful in achieving amendments. We pointed 
out that it is an extremely serious and frightening matter for someone to force their way onto someone else’s 
premises without any apparent authority to do so. We suggested it was surely not a difficult matter for the person 
wanting entry to at least produce proof of who they are upon reasonable request to do so.  

I note also that this bill applies to any workplace. Suppose that workplace is a site where for good reasons—for 
example, occupational health and safety—entry is prohibited unless certain conditions are met, such as reporting 
to site office or wearing personal protective equipment. Surely it is not unreasonable for the manager of such 
premises to refuse entry, at least for long enough to make the situation safe. 

The debate on the Legal Profession Bill led to the following safeguards in the Legal Profession Act for third 
parties who happen to be at the premises when an investigator calls. Section 523(5) provides — 

The investigator must, at the reasonable request of a person apparently in charge of the premises or any 
other person on the premises, produce evidence of his or her appointment. 
Penalty: a fine of $2 000.  

Section 525(2) provides — 

A person requested to do anything under subsection (1) must not, without reasonable excuse, fail to 
comply with the request.  

Penalty: a fine of $10 000.  
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Section 531(2) provides — 

A person must not, without reasonable excuse, obstruct or mislead an investigator exercising a power 
under this Act. 

Penalty: a fine of $10 000. 

I conclude my comments on the second reading, but note that I have some amendments that I will deal with at 
the committee stage.  

HON PETER COLLIER (North Metropolitan — Minister for Education) [2.43 pm] — in reply: I thank 
both honourable members for their contributions to the debate on the Dangerous Sexual Offenders Amendment 
Bill 2012. Both have given quite a comprehensive précis of the legislation, so I will not go through it all again. I 
think we all know what it stands for and what it means and its intent. I will go through the questions that have 
been asked by both Hon Kate Doust and Hon Giz Watson. If there are any further questions, we can flesh them 
out during the committee stage.  

Hon Kate Doust had a number of questions and I will go through them. First of all, Hon Kate Doust wanted 
some details on recidivism. There is some evidence through Florida State University’s Center for Criminology 
and Public Policy Research that shows 30 parolees monitored by GPS had a 31 per cent reduction in recidivism. 
This was also identified in the other place; the same question was asked. Research suggests that there is about a 
one-third reduction overall as a result of GPS monitoring. There are no female dangerous sexual offenders; they 
are all male, which is interesting.  

Hon Kate Doust: That is an interesting comment made in the media about Bandyup.  

Hon PETER COLLIER: By? 

Hon Kate Doust: By your minister. I will find the article and show you later.  

Hon PETER COLLIER: I am not sure of that comment. There are no female dangerous sexual offenders. The 
equipment is tamperproof. I appreciate the member’s comments on the fact that in contemporary society 
miscreants are always finding ways around overcoming technical challenges. However, the advice I have 
received is that they are tamperproof. If an offender tampers with the equipment, an immediate alert will be 
generated to the central monitoring station and responded to accordingly. As I mentioned via interjection, the 
Department of Corrective Services will monitor and review the metropolitan area over the next six months. The 
GPS is available wherever there is mobile phone coverage. DCS will develop memoranda of understanding with 
regional police locations to ensure that all alerts received by GPS are responded to accordingly. 

Some devices are available on the market. They are for communication to and from the offender including SMS 
messaging and phone calls. As I mentioned behind the Chair to Hon Kate Doust, who was very keen to look at 
an actual device — 

Hon Kate Doust: I want to see what they look like.  

Hon PETER COLLIER: I agree. I would not mind looking at one myself. Suffice to say we do not have one; 
they are going out to tender. However, I have a photograph of one that was used in Queensland. I will table that 
document for the benefit of, particularly, Hon Kate Doust.  

Leave granted. [See paper 5438.] 

Hon PETER COLLIER: Exclusion areas and zones will be established based on risk and reducing that risk. 
Zones are very specific—street-to-street. Offenders will be instructed on where they can and cannot go. Alerts 
are immediately triggered if the exclusion zone is breached. Offenders may go to other areas that are not 
exclusion zones. However, the department will know where they are at all times and for how long. If their 
behaviour is seen as unusual, it will be investigated immediately.  

I refer to appointments for offenders. Yes, they may seek prior approval if on a curfew before attending any 
appointment. I refer to the term of an order prior to the expiry of a dangerous sexual offenders order. The 
Supreme Court can determine whether to extend an order based on risk to the community. Hon Kate Doust asked 
who will monitor this. Electronic monitoring officers employed by the Department of Corrective Services will 
monitor data. They will receive extensive training on equipment, offending behaviour, policies and procedures. 
Alerts are distinguished into categories including tamper, exclusion and curfew breaches. Each alert is 
investigated and actioned immediately in regards to a response matrix, which may involve an immediate police 
response.  
I think we covered tampering; I know that Hon Giz Watson certainly did. Tampering equates to mandatory 
imprisonment of a minimum of 12 months to a maximum of two years. Other breaches result in a $12 000 fine or 
imprisonment for up to two years. GPS tracking will be explored for other cohorts of offenders in the future, but 
that will require further legislative change. Therefore, it is not being considered at the moment.  
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Hon Kate Doust asked about an increase in the number of sex offenders being released. The release of offenders 
into the dangerous sexual offenders order is at the discretion of the Supreme Court. The $6 million covers 
recurrent equipment purchased, training and staff over four years. There will be an additional eight full-time 
equivalent positions to support this program. That was identified through Hon Giz Watson. I have some 
responses to the questions Hon Giz Watson asked. To be honest I have not had the chance at this stage to go 
through them. I will go through what I have and then if the member would like to flesh it out more in committee, 
we will do so.  
The Department of Corrective Services is not contracting out the monitoring of dangerous sexual offenders. It 
will be done in-house by DCS staff. DCS has developed policy that will require staff to show their identification 
upon arrival to an offender’s location. It does not need to be legislated for. Hon Giz Watson also talked about 
retrospectivity. GPS is a tool; now that GPS is available, it should be used on all dangerous sexual offenders—
those who are currently on supervision orders and those who will be placed on supervision orders after the bill is 
passed. We already knew that, so I imagine that clarifies something Hon Giz Watson already knew. I think they 
were the only questions that Hon Giz Watson asked.  

I will just flag that the government will not be supporting the member’s proposed amendments. Amendments 1/6 
and 2/6 are to insert the words “without reasonable excuse”. That always constitutes a defence to any charge. 
Therefore, the government believes that these amendments are not necessary. Amendment 3/6 seeks to insert 
proposed new subsection (8) to provide that a community corrections officer exercising the power referred to in 
subsection (1) must provide evidence of his or her appointment. That is already a requirement. Therefore, the 
government believes that this amendment is also unnecessary. Hon Giz Watson might like to consider that brief 
explanation, and by the time we get to that point in Committee of the Whole we might be able to flesh it out a bit 
more.  

Having said that, I thank honourable members once again for their contributions, and I commend the bill to the 
house.  
Question put and passed. 

Bill read a second time.  

Committee 
The Deputy Chair of Committees (Hon Jon Ford) in the chair; Hon Peter Collier (Minister for Education) in 
charge of the bill.  
Clauses 1 to 5 put and passed. 
Clause 6: Sections 19A to 19C inserted — 
Hon GIZ WATSON: I move — 

Page 6, line 14 — To insert after “must not” — 
without reasonable excuse 

The reason I have moved this amendment—which is in line with the comments that I made in my second reading 
contribution—is that the Greens oppose any mandatory provision for imprisonment, which is what this particular 
part of the bill will introduce. Proposed section 19C deals with enforcement of the electronic monitoring and 
curfew requirement. Subsection (2) provides — 

A person must not — 

(a) fail to comply with a direction given under subsection (1)(a); or 
(b) hinder a community corrections officer exercising powers under subsection (1)(b). 

The penalty is a fine of $12 000 or imprisonment for 12 months.  
Proposed subsection (3) provides — 

A person must not, without reasonable excuse, unlawfully interfere with the operation of an electronic 
monitoring device required to be worn or installed under section 19A(2).  

I would argue that this amendment should be adopted, because a person might have a reasonable excuse for not 
complying with these provisions. This amendment will build that into the bill, because, as the bill stands at the 
moment, it is black and white—a person must not fail to comply—and a significant penalty is attached to a 
failure to comply. Therefore, I commend the amendment to the house. It does not mean that a person will be able 
to get away with not complying with the provisions in this bill. It simply builds in a requirement that there must 
be an assessment as to whether the person has a reasonable excuse for not complying. 

Hon PETER COLLIER: The government will be opposing the amendment, for the reason that I articulated 
during my second reading comments. But I will repeat it for the record. “Reasonable excuse” always constitutes 
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a defence to any charges. A charge is brought against the accused irrespective of whether or not the proviso 
“without reasonable excuse” is included in the legislation. Therefore, it is unnecessary to insert this proviso into 
the clause as proposed. 

Hon GIZ WATSON: I would just like to say for the record that I do not think that is accurate. I think laws are 
written in such a way as to try to provide some very direct guidance. If a piece of legislation does not build in the 
words “without reasonable excuse”, that is what it means. The bill as it is written does not provide the 
opportunity for a reasonable excuse to be given. I find the minister’s explanation very perplexing. I know, from 
having debated an enormous amount of legislation, that it is usually the case that if the intention of the drafter of 
the legislation and the government is to allow a reasonable excuse to be considered, then that is what the bill will 
say. I do not accept that it is just a general principle. I am surprised that that is the answer, because it does not 
make any sense to me at all. 
Hon KATE DOUST: I missed the beginning of Hon Giz Watson’s comments, so I seek some clarification from 
the minister. Could the minister explain what this proposed section is about? I thought it was about what would 
happen if a person tampered with or sought to remove the electronic device; and then of course a penalty would 
be imposed. I am not sure in that circumstance what sort of reasonable excuse could be provided. What 
reasonable excuse could a person provide for either tampering with or removing the electronic device? Perhaps 
someone could talk me through that. 
Hon GIZ WATSON: Hopefully I can assist in this discussion. I am putting up the proposition that there is an 
argument to be made that we need to insert the words “without reasonable excuse”. The minister’s response is 
that that already exists; that is, a case can be made that “without reasonable excuse” is already covered. I am 
questioning that. I think Hon Kate Doust is asking what reasonable excuse could be brought to bear. Perhaps we 
will take that step by step. I think Hon Kate Doust’s question comes before mine. What would be the reasonable 
excuse that — 

Hon Kate Doust: There isn’t really, is there?   

Hon GIZ WATSON: There might be, and that is what I am trying to find out.   

Hon PETER COLLIER: This proposed section gives the community corrections officers the legislative ability 
to give direction to offenders to comply with electronic monitoring and to install equipment.  
Hon Kate Doust: So it is not about if they seek to remove it? 

Hon PETER COLLIER: No; it is different. I say to Hon Giz Watson that the advice from the Solicitor General 
does support my previous comment.  

Hon GIZ WATSON: This is always a very frustrating matter for those of us who do not have access to the 
words of the Solicitor General’s advice. Could the minister give us a little more detail as to what that advice is?   
Hon PETER COLLIER: The explanation I provided earlier was the Solicitor General’s advice.  

Hon Giz Watson: Would you mind repeating it?   

Hon PETER COLLIER: Sure. Reasonable excuse always constitutes a defence to any charges brought against 
the accused, irrespective of whether the proviso “without reasonable excuse” is included in the legislation. It is 
therefore unnecessary to insert the proviso into the proposed section as proposed.  

Amendment put and negatived. 
Hon GIZ WATSON: The second amendment standing in my name on the supplementary notice paper concerns 
the same argument and the same matter. Having heard the response from the minister, I do not propose to move 
that amendment.  

The DEPUTY CHAIR (Hon Jon Ford): Would you like to move the next amendment? 

Hon GIZ WATSON: I would be delighted to. I move — 

Page 7, after line 27 — To insert — 

(8) A community corrections officer exercising the power referred to in subsection (1) or 
(5) must, at the reasonable request of a person apparently in charge of the premises or 
any other person on the premises, produce evidence of his or her appointment. 
Penalty: A fine of $2 000. 

I raised this in my contribution to the second reading debate. I indicate to the house that this is along the lines of 
an amendment that was made to the Legal Profession Bill in 2007 about people entering premises. If someone 
who is not in uniform—for example, a police officer or somebody readily identifiable in that way—is coming 
onto somebody else’s premises, it is not unreasonable that there be a legislative requirement for that person to 
identify themselves as they go about that act. We have some very strong legislative requirements and protections 
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around people on their own property—for instance, in their house or workplace—in terms of being able to 
control who does or does not come onto their property. We debated this in regard to a bill just yesterday on out-
of-control gatherings. This amendment concerns community corrections officers, who I assume will not be 
wearing a uniform and may not be readily identifiable, being required by legislation to produce evidence of their 
identity—in the words of the amendment, “evidence of his or her appointment” to that position. I heard the 
minister’s response that this is going to be a matter of policy. I argue that it is of such significant weight that it 
should be included in the legislation. I would be interested to hear why the minister thinks it is not appropriate to 
put it in the legislation. As I say, it was considered appropriate back in 2008 when this house debated matters 
around laws concerning the legal profession. This is a comparable situation. I cannot see that any damage is 
caused by ensuring that the person entering premises is required to prove their identity, which is in effect what 
this amendment does. I think there is a danger if we leave these things up to policy documents. It is a matter of 
quite significant legal right that a person should be able to identify themselves when they are entering premises. I 
am imagining a scenario of an offender who is subject to an order being at their workplace. I think I made the 
point in my contribution to the second reading debate that whoever is in control of those premises—it might be 
the employer or a site supervisor if it is a building site, for example—will not want to let just anybody onto the 
site unless they can be sure that that person has a legitimate — 

Hon Kate Doust: They don’t let people on unless they show ID.  

Hon GIZ WATSON: Exactly; unless they can be sure of the identity of that person. It might be logical that the 
officer will identify themselves, but I argue that there is no problem in requiring that they identify themselves. It 
puts it beyond question and does not leave it simply up to a procedural directive. There is precedent for it, as I 
said, in terms of the provisions of the Legal Profession Bill of 2007.  

Hon PETER COLLIER: With all due respect, I really cannot go much further than what I said earlier. I know 
that is not going to placate Hon Giz Watson. I think Hon Giz Watson heard what I said earlier, but I will say it 
again. The department already has a policy for community corrections officers to carry and produce proof of 
their official appointment when they exercise statutory powers. Therefore, we feel this amendment is 
unnecessary. There are internal disciplinary issues that will take place if someone does not have identification, 
but that is no different from, say, a detective who did not have identification. That is the same.  

Hon Giz Watson interjected. 

Hon PETER COLLIER: Fair cop. As I said, the actual process at the moment is that visiting CCOs must 
identify themselves.  
Hon GIZ WATSON: That is a policy requirement. I think the minister will find that the analogy with police 
officers is not terribly useful because police officers are required to be identified. If I had it in front of me, I 
could quote the Criminal Investigation Act 2006. I was looking at that act yesterday when we were debating 
another piece of legislation. It requires that police officers are identified with a number or a badge at all times. 
The analogy does not actually — 

Hon Peter Collier: I think a detective can produce identification at a later time.  

Hon GIZ WATSON: Sure; there is a provision for detectives. 

Hon Peter Collier: It is under the Criminal Investigation Act.  

Hon GIZ WATSON: Sure. There is a provision for certain sections of the police service to not to have to do 
that, but the majority of police officers in their normal operations are required to be identified with a badge, 
number or name at all times. It seems to me that it is not unreasonable for somebody exercising significant 
powers here in terms of entering premises to enforce an order to be required by legislation to identify 
themselves. I might not win this argument but — 
Hon Peter Collier: No. You might if you had the numbers, of course; but no. 

Hon GIZ WATSON: Despite the fact that it is an excellent argument, in my view! I think sometimes we get a 
bit stubborn about these things because actually it does not — 

Hon Peter Collier: You are articulating it very well indeed. 

Hon Ken Travers: And so you don’t change based on the argument, just your numbers. 

Hon Peter Collier: Pardon? I just said she was articulating it very well. I didn’t say I agreed with it. 

The DEPUTY CHAIR (Hon Jon Ford): Order! Hon Giz Watson has the call. 

Hon GIZ WATSON: It becomes a little like, “We’ve got the numbers and therefore we’ll do this.” I think that if 
we all agree that it is important that the person who is carrying out a significant power should identify 
themselves, the question becomes whether that is under policy or under a legislative requirement. I think that the 
legislative requirement is the appropriate place to put it, and I will leave it at that. 
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Hon KATE DOUST: I have listened to Hon Giz Watson and to her arguments, particularly on the issue about 
entering workplaces. I sat here thinking of a number of other types of people who enter workplaces and are 
required to provide identity documents, be they WorkSafe inspectors, trade union officials or a range of other 
people, and found myself agreeing with Hon Giz Watson that although it may be policy, it really could be spelt 
out better via the legislation. I appreciate that the government will not support this amendment, and not just for 
the reason I articulate; it is just that the government is not prepared to bring the other place back to finalise an 
amendment that may be passed in this place. Hon Giz Watson has put up some very valid and strong arguments 
but, unfortunately, I think they will fall on deaf ears at this time of the year. So, although we will support her 
amendment, it may be in vain. 

Hon GIZ WATSON: The Deputy Leader of the Opposition makes a good point that the reluctance to concede 
to a reasonable argument is perhaps based on the fact that the government does not want to call the Assembly 
back, rather than any other reason. 

Hon Peter Collier: No. 

Hon GIZ WATSON: No? Okay. 

Hon Ken Travers: So you’ll call the Assembly back if we win? 

Hon Norman Moore: We just don’t agree with you. 

Hon Peter Collier: No. We just don’t agree with you. 

Hon GIZ WATSON: The minister just does not agree with me—again! In that case I simply commend the 
amendment to the house, and leave it at that. 

Amendment put and negatived. 
Clause put and passed. 
Clauses 7 and 8 put and passed. 
Title put and passed. 

Report 
Bill reported, without amendment, and the report adopted. 

Third Reading 
Bill read a third time, on motion by Hon Peter Collier (Minister for Education), and passed. 

LOAN BILL 2012 
Second Reading 

Resumed from 15 November. 

HON KEN TRAVERS (North Metropolitan) [3.15 pm]: I rise to speak on the Loan Bill 2012, which, as listed 
in the long title of the bill, is — 

An Act to authorise the borrowing of a sum of five billion dollars for public purposes. 
I think one can only imagine how ironic it is that only a couple of weeks after this house passed the Western 
Australian Future Fund Bill 2012, which the government proclaims is the saviour of the future generations of 
Western Australia by making provision for them of $4.7 billion to be accumulated by the year 2032, the 
government is back before this house asking for permission to be able to borrow $5 billion. I hope that during the 
minister’s response to this bill he will be able to provide us, in far greater detail than that which is listed in the 
second reading speech, a detailed outline of the financial years in which this money is intended to be spent. It is 
interesting to note that when one goes back and looks at previous second reading speeches for Loan Bills, both 
by this government and by previous governments, we can see that we have always been given quite detailed and 
specific amounts, not these rounded figures, on how much was planned to be spent in each year. When I went 
back and looked at those speeches, that said to me that in previous times we have had governments that have had 
good financial modelling and sound financial and planning processes so that they knew their intentions, and were 
therefore able to give a good explanation to the Council about how much money they needed and when they 
would need it. But this approach in today’s bill of just rounding figures out to $3 billion in 2012–13 and 
$2 billion in 2013–14 suggests to me that a far more lackadaisical approach is being taken by the government in 
its financial management than it took even earlier in its term of government. 

It is also worth noting that this is the second Loan Bill brought before this Parliament during this term of 
government—or within this Parliament, in fact, by this government. I make that point because Loan Bills were 
not that frequently brought before Parliament until we got this government in place. As I said, this is the second 
bill seeking $5 billion. The previous time a Loan Bill came before the house was when an amount of 
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$8 316.197 million—there you go, Mr Deputy President (Hon Jon Ford), a very precise figure, as I mentioned 
earlier—was asked for back in 2009; including, I might add, at that stage, provision for $1 239 920 million to be 
spent in the 2012–13 financial year. That means that this government will have asked for a total borrowings of 
more than $13 billion. As clause 3 of the Loan Bill 2012 points out, those borrowings are from the “Western 
Australian Treasury Corporation or elsewhere, for public purposes”. “Public purposes” means the general 
government sector, because virtually all non-financial public corporations have within their acts a separate 
borrowing capacity. This government is asking for $13.3 billion in a single parliamentary term. It might be the 
longest parliamentary term in living memory. The government has had plenty of opportunity to get things done, 
but has not—but that is an extraordinary amount. I invite members to interject if they know when, prior to the 
2009 Loan Bill, a Loan Bill was put through the Parliament of Western Australia. I see Hon Phil Edman 
scratching his head whilst thinking rapidly and madly to try to remember the occasion. As a keen student of 
politics, I am sure he remembers the bill that was put through Parliament in 2004. I am not sure what he was 
doing in 2004.  

Hon Phil Edman: I was trying to beat Kim Beazley, mate.  

Hon Kate Doust: Yeah, you got rolled on that one, didn’t you?  

Hon Phil Edman: I nearly took him to the fence actually. You guys did such a crummy job down there, you’re 
lucky you didn’t lose the seat all together.  

Hon Kate Doust interjected.  

Hon KEN TRAVERS: Settle, settle! There is only a day and a half to go.  

Prior to the 2009 Loan Bill, there was the 2004 Loan Bill. The Loan Bill 2012 seeks $5 billion. Do members 
know what amount the 2004 Loan Bill sought? Did that bill relate to billions? 
Hon Helen Morton: Oh, just get on with it.  

Hon KEN TRAVERS: Does the minister know? 

Hon Helen Morton: I wasn’t listening, I am sorry!  

Hon KEN TRAVERS: That is quite fascinating! A minister of the Crown who was party to the cabinet decision 
to put this bill before Parliament, and who is party to the budget decisions of the government of the day, wants to 
interject, but when she is asked an important question that will highlight the excessive amount being sought and 
the impact that her government will have on not only this generation, but also future generations, she is unable to 
answer it!  

Hon Helen Morton: No, she said she wasn’t listening to you!  

Hon KEN TRAVERS: Then I ask the minister whether she knows how much the 2004 Loan Bill was for.  
Several members interjected.  

The DEPUTY PRESIDENT (Hon Jon Ford): Order, members! Hon Ken Travers, the member on his feet, 
needs to resist the temptation to ask for and encourage interjections.  

Hon KEN TRAVERS: I do apologise, but when I come into this chamber I always feel that I have to try to 
educate the government and its backbenchers. I always believe the best way of educating them is to have an 
interactive process so that they learn a bit more!  

Several members interjected. 

The DEPUTY PRESIDENT: Order, members!  

Hon Helen Morton: Now you know why I wasn’t listening to you! 

Hon KEN TRAVERS: And now we know why the minister is often ignorant on so many things.  

The DEPUTY PRESIDENT: Order, members! I understand what Hon Ken Travers is saying. Unfortunately, 
however, the rules preclude that engagement.  

Hon KEN TRAVERS: Mr Deputy President, I am sure you would know how much the 2004 Loan Bill was for. 
I am sure that he too — 

Hon Jim Chown: I actually wonder why you needed a Loan Bill in 2004 when you were running a billion-dollar 
surplus as the government.  

Hon KEN TRAVERS: That is a good question, Hon Jim Chown. I will get to that point in a moment. I am glad 
he raised that point.  

Hon Jim Chown: Year after year after year.  
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Hon KEN TRAVERS: I do not feel any embarrassment about the fact that the previous Labor government ran 
surpluses and used them to invest in infrastructure in Western Australia—and that at the same time it was able to 
leave the current government the best set of books for the general government sector in the record of Western 
Australia, including a future fund that was able to provide for the construction of Fiona Stanley Hospital. It left a 
$3 billion surplus including a special purpose account that allowed for the construction of Fiona Stanley 
Hospital. They were good times during which the government acted responsibly, particularly financially 
responsibly, by spending wisely and by not borrowing during good times so that it had the capacity to borrow in 
the future during bad times to help stimulate the economy. The question is: have there been good times during 
the last 4.5-year term? Yes, there have been good times with revenue; indeed, increases in revenue during the 
Barnett government have been as good as ever. The reason it ran up debt is that it had record expenditure that it 
was unable to contain, which is why it has never been able to produce a significant surplus. It lacks the ability to 
control expenditure growth. In fact, during Troy Buswell’s time as Treasurer, he has never been able to keep 
expense growth below 10 per cent. Hon Christian Porter achieved expense growth below 10 per cent, but Hon 
Troy Buswell has never, never, never in his time as Treasurer been able to achieve less than 10 per cent growth.  

I come back to the 2004 Loan Bill, which sought an amount of $250 million. Today we are being asked to 
approve a loan of $5 billion. I am sure you, Mr Deputy President, recall the Loan Bill prior to the 2004 Loan 
Bill, which was the 1993 Loan Bill that sought an amount of $183 million. For more than a decade, the total 
request for money through Loan Bills totalled just over $400 million. In fact, the total request was for almost two 
decades because the bills were introduced in 1993 and 2004. By 2009, when the Barnett government was 
elected, the drunken sailor was put in charge and suddenly Parliament was presented with an $8 billion Loan 
Bill. Hon Jim Chown’s comment earlier was insightful. When the government introduced its 2009 Loan Bill, 
$446 million was still available under the previous Loan Bills to be borrowed and spent by the state government. 
In fact, although the 1993 and 2004 Loan Bills were passed as prudent measures in case they were required, they 
were never drawn on until the drunken sailor and his mate—B1 and B2—got control of the state’s purse strings 
and started to run amok. Do we have anything to show for it? There is silence in the chamber, as I would expect. 
What has progressed slowly is a list of monuments in the central business district. I am sure members on the 
other side of the chamber are aware of them, but they dare not speak about them because they know that every 
time they mention projects such as Elizabeth Quay, people in the suburbs and towns of Western Australia are 
reminded of what they are missing out on and what is not being built in suburbs like the northern corridor of 
Perth.  
For four and a half years, the discussion has been around Elizabeth Quay and projects like the “Premier’s 
Palace” in the Perth central business district. Now the government wants to talk about anything but the CBD. We 
had the amazing situation recently of the Premier saying he wanted to make fixing the public transport problems 
of Perth the centrepiece of his next term of government. After four and a half years of inaction and bad decisions 
that have contributed to congestion, he now says he is the person to fix it. He now wants to try to avoid talking 
about Elizabeth Quay, which is one of the bad decisions that will add to congestion in Western Australia. If 
people do not believe that, they should to drive through the inner northern suburbs of Perth where, as a result of 
the works being done to try to manage the congestion that will be created by the development of Elizabeth Quay, 
some temporary barriers have been placed on Mitchell Freeway. That has caused massive congestion in the inner 
suburban parts of Mitchell Freeway, so people are leaving Mitchell Freeway to use the parallel major roads in 
the northern suburbs. Those roads have now reached capacity, so people are starting to do rat runs. I invite 
anyone to drive through those inner northern suburban streets, such as Shakespeare Street in Leederville, at eight 
o’clock in the morning and see the cars in what was once a quiet back suburban street. It is now full of traffic. 
We could drive down Waterloo Street in Joondanna, as I did the other morning when I was heading off to meet 
Janet Pettigrew, the Labor candidate for Balcatta, to look at many of the other congestion issues that have arisen 
due to the bad decisions of Mr Barnett and his government. Each of those roads is now being used as a major 
thoroughfare as people seek to avoid the traffic congestion on our roads. It is giving us just a taste of what is to 
come once Elizabeth Quay causes Riverside Drive to be blocked off and traffic to be diverted across into the 
tunnel. The present two lanes in the tunnel are about to reach capacity anyway, and once it is expanded to three 
lanes to take additional traffic, it will be virtually at capacity; therefore, where will we go next? We will go down 
those back streets around the city. I have talked about the northern suburbs, but, trust me, according to the 
government’s own traffic modelling, members of the South Metropolitan Region will face the same issues as far 
down as Manning Road.  

Members might ask: Will the Loan Bill we are looking at today fix that problem? Is the purpose of borrowing 
this money to enable us to address the congestion and build the transport projects Mr Barnett says he wants to 
make the centrepiece of the next election? I am looking forward to an election built around transport, because 
Labor’s record on transport will leave the coalition’s record for dead. I am looking forward to a debate, 
something the Minister for Transport has never wanted to do, but has promised he will have with me during the 
election campaign. I am looking forward to that debate with a great deal of excitement because Labor will have a 
good story to tell about a good plan for the future. The current government does not have that.  
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Will this money we are talking about today provide any funding whatsoever to fix the problem on those 
congested metropolitan roads, or on any of the big issues the government has been talking about that it might do 
in the future? I will go through some of those projects in a little more detail later. The very simple answer is no, 
it will not. This Loan Bill money will be expended on the projects already in the budget, such as Elizabeth Quay. 
Our roads will see no relief from this. We will probably need to come back and have not just $13.3 billion but 
something closer to $20 billion if we want to do all the projects the Premier says he will do as part of his 
centrepiece. He is good at spending, but he is not good at balancing the books at the end of the day.  

This is not just about metropolitan Perth; it is also about regional Western Australia because under the Barnett 
government, no investment has been made in roads across regional Western Australia. In fact, under this 
government, the state appropriation made towards road building has declined. It is masked by the fact that the 
cost of motor vehicle registrations are up and more money is coming from them. It is also masked because the 
current federal government is spending more money than ever before predominantly on either maintenance or 
major projects at major regional centres. That is a good thing, but the roads going through regional Western 
Australia that everyday Western Australians drive on have not received that funding. They have simply become 
dangerous. I am very proud that Mark McGowan has already made it very clear that Labor will get its priorities 
right, and one of them will be to invest in regional roads to make them again safe for people. I note that the 
Liberal Party now says that it also wants to do that. It has been in government for four and a half years and never 
done it but now, in response to the fact that Mark McGowan has put roads back on the agenda in Western 
Australian politics, the Liberal Party says it wants to match it. The big question is: does the National Party 
support the Premier’s view about funding roads in regional Western Australia? I note Hon Colin Holt is 
beginning to smile in response to that. I am more than happy for him to interject and give us an answer to that. 
Does the National Party support them? 

Hon Col Holt: Support what?  

Hon KEN TRAVERS: Does it support investing in regional roads from royalties for regions? He can take his 
time and think about it. Does he need to phone a friend?  

The DEPUTY PRESIDENT (Hon Jon Ford): I remind the member of my earlier comments.  

Hon Nick Goiran: Are you listening; the Deputy President is speaking?  
The DEPUTY PRESIDENT: Hon Ken Travers has the call.  

Hon KEN TRAVERS: There is deathly silence. Hon Colin Holt clearly needed to phone a friend to check on 
what his party’s line is. He needs to phone a friend because we know the Nationals are not allowed to move until 
they know what Brendon Grylls thinks. We know that Mr Grylls thinks road funding in regional Western 
Australia is not a priority. I have been at many forums, including one at the Western Australian Local 
Government Association, where he has said that he does not want to spend money; he is happy to see the roads 
of regional Western Australia continue to decline. Come the election, the question for people in Western 
Australia is: which policy will prevail after the election? I note that we are now getting a nod from Hon Colin 
Holt. Which policy will prevail? This is the dishonesty of this government. It will go into this election promising 
two things at the same time: that we will spend more money on roads and that we will not spend money on 
roads. The reality is that, going into the next election, the only party that can guarantee more money will be spent 
on roads is the Labor Party if it is elected. We know that the Liberal and National Parties will sit down after the 
election and work out which set of policies they choose to implement. That, in my view, is a very dishonest 
approach to the way this government is operating. It wants to try to hoodwink the people of Western Australia 
into believing that it works both ways.  

One of the areas in which we see continued mismanagement is in state finances, even the reporting of the way 
state finances operate. Members in this place will recall that I have continually asked about statements of 
corporate intent from port authorities. Statements of corporate intent are an important accountability mechanism 
to inform this place, and thereby the people of Western Australia, about what is happening to the financial 
management of some of the key economic drivers of our economy—namely, our state-owned port authorities. 
There has been a history of this government failing to table its statements of corporate intent. I have continually 
pursued why those statements of corporate intent have failed to be delivered to this place in a timely manner, 
although the Port Authorities Act 1999 makes it very clear that they should be tabled before the end of the 
financial year prior to the year in which they come into effect; the Auditor General has regularly reported to this 
place on that very fact. But we did not get the statements of corporate intent for 2011-12 until the 2012-13 
financial year—after they were completely redundant.  

During the estimates hearings, I asked questions of Treasury as to why those statements of corporate intent had 
not been delivered. According to my notes, the supplementary answer Treasury provided to the estimates 
committee stated — 

Delays can occur for a variety of reasons, including: 
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(1) Delays in submitting the SCI to the Treasurer by the minister.  

(2) Delay with government processes; and 

(3) The content of draft SCIs not matching government objectives or approved financial 
parameters; i.e. the state budget.  

They were the three potential reasons that there had not been concurrence from the Treasurer to allow those 
statements of corporate intent to be tabled on time.  

On 24 May, I asked question without notice 316 of the minister, about what was happening with the 2012-13 
statement of corporate intent; when we could expect them to be tabled; and whether we would get them before 
the end of the 2011–12 financial year so that this year’s statement of corporate intent would be delivered on 
time. The answer was — 

Process issues have caused some delays; however, it is expected that this will be resolved expeditiously. 
“Expeditiously”, the minister told the chamber.  

Of course, 30 June passed, and we are now in December and there is still no statement of corporate intent. But 
the answer provided to the estimates committee about the 2012-13 statements of corporate intent as at 
10 October makes it clear that the port authority statements of corporate intent for Albany, Broome, Bunbury, 
Dampier, Esperance, Fremantle, Geraldton and Port Hedland had been not been tabled at that stage; I am not 
sure they have even been tabled to this day, even though it was going to be happening expeditiously back 
in May. More interestingly is that the reason given for them not being tabled was “Reason (1) as above”. What 
was reason (1) as above again?—delays in submitting the SCI to the Treasurer by the minister.  

I can only but imagine what the Treasurer’s attitude would have been. He would have been sitting there, waiting 
to get the statement of corporate intent from the Minister for Transport. He probably would have thought: 
“Where are they? I need them. I need to give my concurrence so that we can meet the requirements of the act.” 
When they were not delivered, I am sure he would have been completely beside himself about the failure of the 
Minister for Transport to give them to him. If I was the Treasurer, I would imagine that I would have 
immediately picked up the phone and called the Minister for Transport and said, “Come on, buddy, you know 
the rules; we have to get these in. What’s going on?” The Treasurer is making very clear that it was the Minister 
for Transport’s fault that they had not been delivered on time.  

Maybe the Minister for Finance can inform this place as to whether the Treasurer has ever had a conversation 
with the Minister for Transport about why he did not get them to him on time and they were delayed. In fact, I 
would like to know whether, if that was the only reason for the delay, the Treasurer now has them; one can only 
assume that he has not, because we still do not have them. If I was the Treasurer, at that point I would have put 
in a phone call to the Premier, making it clear that, “Premier, the Minister for Transport still has not given these 
statements of corporate intent. I can’t give my concurrence; we’re not meeting key financial acts. As the 
Treasurer, even though the port authority acts under the Minister for Transport, I think we need to do something 
about this incompetent Minister for Transport.” That is what I would be doing as the Treasurer.  

But of course nothing seems to be happening. For some reason, the Treasurer in this state seems to be completely 
turning a blind eye to the incompetence of the Minister for Transport and the Minister for Transport’s failure. It 
is a real problem when these two ministers—the Minister for Transport and the Treasurer—seem to be 
completely incapable of working together and resolving anything, with the result that legislation is being 
ignored. I think the Premier has to have those two ministers in one room to sort it out. It is appalling. I note that 
the Minister for Energy is having a bit of a chuckle at this stage. He probably understands that there seems to be 
immense conflict between the Treasurer and the Minister for Transport. I do not understand why; I would have 
thought they would get on pretty well together. The Minister for Energy knows both of them well—I think he 
has stayed at both of their houses at various times.  
Hon Sue Ellery: No; they stayed at his. 

Hon KEN TRAVERS: Oh, they stayed at his house—that is right! The minister has had them as housemates—
both of them—at various times!  

Of course, they are one and the same person, are they not? What a nonsense of a response! What a nonsense of a 
response by the Treasurer to blame it on the Minister for Transport and then not to have done anything about it. 
That is the complete and utter contempt in which this government holds important financial legislation, and 
providing the people of Western Australia with the proper information.  

As I said, none of this Loan Bill will go to the projects the Premier says will be the cornerstone of the next 
election. He is running around the state of Western Australia talking about everything bar his central business 
district projects at the moment. He does not want to talk about those, but there is a long, long, long list of 
projects that the government talks up that are nowhere even close to being in the books. They have a little 
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planning money here and a little planning money there to pretend they are doing something, but when we drill 
into whether they have any money to build it—is this Loan Bill to assist us to build it—we are going to take state 
debt — 

Hon Alyssa Hayden interjected.  

Hon KEN TRAVERS: Pardon? It doesn’t need money? 

Hon Alyssa Hayden: For the rail line; you didn’t have the money when you made that announcement either.  

Hon KEN TRAVERS: What does Hon Alyssa Hayden mean? It was in the finances. See, this is the nonsense. 
Now I understand; if that is the sort of pressure the financial management team of the government gets put 
under, then no wonder it gets away with it. I can tell members that if Eric Ripper ever strayed there were plenty 
of us in the caucus who would have brought him back into line—not that he ever needed to be because he was 
always spot-on with finances. We did not need to because he never did it. There was money, and Hon Alyssa 
Hayden should look at not only the Labor pre-election financial statements—our commitments at the last 
election—in which money was allocated for the commencement of the construction of the Ellenbrook railway, 
but also her own Liberal Party pre-election financial statements. Funding of $53 million was allocated over the 
period of the forward estimates to commence construction of the Ellenbrook railway. There was also money 
allocated in those pre-election financial statements on the Labor Party side for the extension of the railway line 
to Butler—a project the Liberal government deferred. So to suggest in any way, shape or form that Ellenbrook 
was not funded is an absolute nonsense.  

Hon Col Holt: How much funding did you have allocated?  
Hon KEN TRAVERS: To commence construction? 
Hon Col Holt: Yes. 
Hon KEN TRAVERS: It was $53 million.  
Hon Col Holt: You guys did?  
Hon KEN TRAVERS: Yes; and the Liberals did. Your government did. 
Hon Col Holt: I was just curious. 

Hon KEN TRAVERS: And plenty of other things, Hon Col Holt. We actually had a justice centre funded up in 
Carnarvon that you lot cancelled and then brought back eventually, but it was there at the time of the last 
election. During the last term of government we built Karratha–Tom Price Road; $150 million on that. There 
was lots of money — 
Hon Norman Moore: You promised to build that in the first term of office.  

Hon KEN TRAVERS: We built stage 1.  

Hon Norman Moore: You said the whole road.  

Hon KEN TRAVERS: What has this government done on it? Nothing. We built stage 1. 

Let us look at some of the projects this government has floating around. One of the better projects of all time is 
the floating Orrong Road proposal that the Minister for Transport put forward. Because of his relationship with 
the Treasurer, it will be interesting to see whether he can ever get the funding out of the Treasurer for it! The 
Minister for Transport has this proposal for a floating Orrong Road. It is probably about a $900 million project, I 
would have thought. His proposal is that we put a road in the sky from Perth out to Leach Highway so people 
can get to the airport without ever going through a set of traffic lights. That is Disneyland stuff! That is going to 
happen, according to Hansard of 2 June 2011. Hon Troy Buswell said on page 7, “It will happen on 
Orrong Road”! He then went on to say — 

… we can either go out, up or down, as I read, so that is what we will be looking at. 

He was going to get on and build a floating Orrong Road. 

Hon Jim Chown: You would still be in government if you were as good as you say you are!  

Hon KEN TRAVERS: The member is probably right; but we will see whether the Liberal Party is still in 
government after one term. Mate, you battled to hold your preselection, if I remember correctly. Your electors 
could not even decide whether they wanted you back in the party, let alone the electorate!  

Several members interjected. 

The DEPUTY PRESIDENT (Hon Jon Ford): Order, members! We have now turned into a rabble. I 
anticipated that this would happen. I thought I would let it go for a bit longer to see what would happen. We will 
not complete the business of the house unless Hon Ken Travers is allowed to speak. I would like Hon Ken 
Travers not to encourage interjections; and, if he does, I would like members not to participate.  
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Hon KEN TRAVERS: Mr Deputy President, I read an article in today’s Joondalup–Wanneroo Weekender in 
which the government is suddenly talking up the fact it will get on and spend $400 million to extend 
Mitchell Freeway north. Will that come out of the Loan Bill we are dealing with today? Not a dollar has been 
allocated for it over the forward estimates. It has to be added on to the accounts. We will need to be back for 
another Loan Bill to fund that work. That is work, I might add, that was promised by the member for Ocean Reef 
prior to the last election. We were told the planning and design work for that extension would start immediately 
if the Liberal — 
Hon Sue Ellery: What about Roe 8?  

Hon KEN TRAVERS: Roe Highway stage 8 is coming, Hon Sue Ellery. Do not worry; I will not forget Roe 8.  

We were told the planning and design work would start immediately, and it never happened. That is another 
broken promise. There was the Eelup roundabout. Remember that promise? It is a shame Hon Adele Farina is 
away on urgent parliamentary business. The Eelup roundabout was promised but was never delivered.  

In respect of Roe 8, Hon Sue Ellery is absolutely correct: I think we are supposed to have had the bulldozers 
already in there turning over the soil, digging up those internationally renowned wetlands. They should have 
already been in there, but are they there? No. Is the Perth foreshore being dug up? Have the bulldozers gone into 
Perth foreshore for Elizabeth Quay? Yes, they have.  

Hon Sue Ellery: It is about priorities.  

Hon KEN TRAVERS: It is all about priorities, and we know what the government’s priorities are. The 
priorities are not out in the suburbs of Western Australia; they are in the Perth CBD. Metro Area Express light 
rail: the only thing we seem to have spent money on so far is to get a consultant to google what names are used 
for light rail around the rest of the world and to come up with the fantastic idea of, “Why don’t we name our 
light rail after the light rail in Portland, Oregon, and call it MAX?” It is a lovely name—27 grand! But is there 
any money to actually construct this light rail to Mirrabooka that will cost—using those technical terms I think 
Treasury must have instilled in the Minister for Transport—“‘well north’ of a billion dollars”? I cannot wait to 
see what the final costings for that will be. To do it, a high-pressure gas main will have to be moved. That will 
cost a squillion. We will probably be back with a special Loan Bill just for that project. There are projects like 
Fremantle Traffic Bridge; North West Coastal Highway north of Minilya; Bindi Bindi Bends on Great Northern 
Highway; and Nullagine Road. There are transport projects right across Western Australia that need to be done 
but have been forgotten by the Barnett government because it has its priorities wrong.  

Hon Jim Chown, we lost the election because I think we started to get our priorities wrong and people sent us a 
clear message. This government has not learnt from that. Many of the projects that people were talking about and 
saw as wrong priorities are the same projects this government is doing and that people will still see as wrong 
priorities. That is why Labor has learnt its lesson. We have taken the message from the electorate since the last 
election. We have listened and we are getting on with getting the priorities right and focusing on the projects. 
Important road projects this government committed to in the past have been deferred and delayed. The 
Malaga Road–Reid Highway intersection was identified as a road needing an upgrade back in the time 
Hon Simon O’Brien was the Minister for Transport—back when the Treasurer and the transport minister had a 
better relationship than they do today! That road was identified as needing an upgrade. Under the black spot 
program in the 2011–12 budget, $50 000 was allocated for design work for that road so that construction work 
would occur in 2012–13. We were told at the time of this year’s budget that $2.2 million had been allocated out 
of the road trauma trust account. How the government was using the road trauma trust account is a separate issue 
altogether; it is a debate for another day. When that road was identified the other day as the RAC’s number one 
red-spot road in Western Australia, the government said, “We’re going to do something in 2013–14.” Deferred 
again! I suspect the government is deferring that project to try to bring in a balanced budget this year. I suspect 
that if the government is still having problems with finances next year, it will be deferred again. But will it defer 
Elizabeth Quay? No. This government has its priorities very wrong. The Reid Highway–Lord Street intersection 
is another crucial intersection in the East Metropolitan Region that has been completely forgotten about.  

Up in Kununurra, about $7 million was spent on the Victoria Highway for the Kununurra bypass. This is an area 
that would be well known to Mr Deputy President (Hon Jon Ford). The bridge into Kununurra over 
Diversion Dam is not able to take the loads that go over it. It is starting to get to the end of its useful life for 
heavy vehicle movements. The design work was done. Is there any money for that in this Loan Bill? Will any of 
the money out of this Loan Bill be used to fund that? No, because it is not in the budget. There are projects up 
hill and down dale across Western Australia that the Barnett–Grylls government is talking about, but it does not 
have money in the budget to fund them.  

Another project is the Perth–Darwin Highway. I have seen a leaflet that says it is on its way! The member for 
Swan Hills put that out in a leaflet to his constituents, but I cannot find it in the budget. I look forward to seeing 
where it is in the midyear review. If that is in the midyear review, I would suggest that the government needs to 
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move an amendment to the Loan Bill because we will not have enough. The big problem is we will have to find 
ways to fund that because it is getting tighter and tighter.   

As a result of the passage of this Loan Bill, using the forward estimates predicted by the current government, by 
the end of the forward estimates period, interest paid by the state of Western Australia will be the fourth-biggest 
item of government expenditure. There will be health, education, police and interest. In fact, I suspect if interest 
rates go back to their long-term average, interest will probably bump police from that list. How that meets the 
requirements of section 6 of the Government Financial Responsibility Act 2000 that “funding for current 
services is to be provided by the current generation” is absolutely beyond me.  
Important and essential infrastructure is needed in the suburbs of Western Australia. We will have to change the 
priorities of the government and then slowly work towards paying down the debt that is left. I note a leaflet that 
went out recently claimed credit for all the $700 million that the federal government is putting into the 
Gateway WA project; all of a sudden, it is the state government’s contribution. The real answer in Western 
Australia is we need a 20-year infrastructure plan so that we can map what is required and have a good program. 
We need to get the advice of experts out there and to bring along the community with a community-owned 
infrastructure plan that provides for all the essential infrastructure before we indulge ourselves with projects in 
Perth’s CBD that might be nice to have but are not essential. The Labor Party has committed to that. If we are 
elected, we will develop a long-term infrastructure plan so that there is a clear roadmap going forward that is tied 
into a clear financial strategy to ensure it occurs.  

This government, as a result of the passage of this bill, will have had approval from this Parliament for more 
than $13 billion worth of borrowings. We would think, given that amount of money, that if the government had 
released a policy at the last election, it would have been able to deliver on it. No other state government has ever 
borrowed that amount of money. But when we go through what the Liberal Party promised to do and what it has 
delivered, there is a long list of broken promises. Roe Highway stage 8 construction was due to begin; it has not 
happened. The Eelup roundabout was to get a flyover; it has not happened. Coalfields highway was supposed to 
have $25 million spent on it in the first three years; that did not happen. The North Greenbushes railway line was 
supposed to reopen; that did not happen. Ellenbrook railway line, despite the Premier’s arguments that he did not 
promise it, was supposed to start construction, having had $53 million allocated to it. They are the headline front 
cover promises. The government said it would have a 20-year master plan in the first three years. The 
government is still developing it, because the first draft plan it put out was roundly ridiculed as inadequate to 
meet requirements. The government has done a couple of things. It built a set of traffic lights in Alfred Cove for 
$250 000. It did a duplication for $5 million in Ranford Road. It built 3 000 parking bays at train stations, 
although, I might add, a lot of those had already been planned, funded and constructed by the previous Labor 
government. Therefore, the government was able to continue the clear road map that had been laid out for it. 
However, when we look at the government’s headlines, basically it is a failure; it did not meet the majority of the 
commitments on its front page. I could go through the many other promises. Today is taxidriver of the year 
award day. Did the government meet its commitments to the taxi industry? No; they are more broken promises.  

The government has a $13.3 billion budget allocation that it needs to borrow on. It has not been able to deliver 
on its election commitments and does not have a plan for the future. The government has not allocated money to 
do the projects it keeps running around Perth telling people it will. This is a government of deceit and 
dishonesty. Although we will allow the Loan Bill 2012 to go through this place, we make it very clear that this 
government’s financial mismanagement, wrong priorities and failure to address transport infrastructure not only 
in Perth, but also across the state of Western Australia will be centrepieces of the next election. Even if this 
government wants to walk away from them—it is quite common for this Premier to make a statement and then 
walk away from it—we will ensure that those matters are back, front and centre at the next election.  

HON LINDA SAVAGE (East Metropolitan) [4.05 pm]: I take the opportunity to speak to the Loan Bill 2012 
to raise a specific issue, because my chances to speak in this place on issues are now quite limited. This issue 
concerns something that other members may be interested in considering in the long term. Earlier this year there 
was an article in The West Australian concerning an application for criminal injuries compensation that 
overturned a decision by Judge Anette Schoombee. In overturning that decision, the Court of Appeal denied the 
applicant criminal injuries compensation because she was taking drugs when she was sexually assaulted. This 
case concerned me because it seemed to me that it could be an example of circumstances that would particularly 
affect and disadvantage women. I looked at the decisions and took the opportunity to suggest this issue as a topic 
for the parliamentary research internship scheme. I thank Jarrad Gould who took up the topic and has done the 
work that is the basis for some of my preliminary comments.  
As members will recall, the Criminal Injuries Compensation Act, which was a very important and overdue piece 
of legislation, was introduced by the then Attorney General, Jim McGinty. That act is to, in certain 
circumstances, provide payments of compensation to victims of offences. Section 39 of the Criminal Injuries 
Compensation Act states that any victim who was committing a separate offence, however, cannot receive 
compensation. It is about that element that I will make a few comments today. The comments I will make form 
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only part of my views in regard to this matter, as obviously I have not formulated these views in their entirety 
because I am waiting to see what other work Jarrad does on this issue. However, I raise this matter because as 
someone who has had two and a half years in this place, I think it is incumbent upon us to do more than simply 
see the legislation through this Parliament; it is important to actually take the time to look at legislation in 
practice, as I have done for most of my working life as a lawyer, and then consider whether it needs finessing.  

Section 39 of the Criminal Injuries Compensation Act prohibits compensation when a person is injured while 
engaged in criminal conduct. It removes the discretion from the assessor, creating a blanket rule whereby any 
criminal conduct, no matter how causal or disproportionate to the offence, disqualifies a victim from receiving 
compensation. In the first instance, decisions about whether or how much to pay are made by the criminal 
injuries compensation assessor. Based on the work done in my office and by Jarrad Gould, it appears that 
43 cases have materially considered section 39. The three main appeal cases regarding the application of 
section 39 in Western Australia have been SW v BB, Attorney General for Western Australia v Her Honour 
Judge Schoombee, and NJC v RVS. I will put the details on the record so that in the future, as I intend to raise 
this issue if there is enough substance to it, when we are doing the review of the Chief Justice’s Taskforce on 
Gender Bias—which is coming up to its twentieth anniversary and of which I was a member—in regard to 
particular laws, or in another forum, and give consideration to what I said at the beginning, which is that my 
interest is to ensure that it does not prejudice women victims of crime.  

The District Court case SW v BB in 2010 was an appeal from an assessor’s decision to not award compensation 
due to section 39 of the Criminal Injuries Compensation Act. The victim claiming compensation had been 
sexually assaulted, and the perpetrator had pleaded guilty. Throughout the day on which the offence occurred the 
victim had been smoking methamphetamine with the offender. In reaching her decision, the judge stated that 
section 39(1)(b) required a causal connection between the crime—her possessing the drug and smoking it—and 
the offence—the rape—in order to be refused compensation. There was no such causal link, so the judge 
awarded compensation. This case was appealed. In the appeal decision it was stated that the judge’s 
interpretation of section 39 requiring a causal link was wrong and that the only question was whether the victim 
was committing an offence when she was assaulted. As such, the District Court quashed the earlier decision. The 
victim applied for special leave to the High Court but this was refused in June this year. 

Another case was NJC v RVS. This District Court case was an appeal not to grant compensation, again pursuant 
to section 39. The victim in this case was a 16-year-old girl who had been sexually assaulted and was claiming 
compensation. At the time of the assault the victim had agreed to go with the offender to buy drugs, which is a 
conspiracy offence under the Misuse of Drugs Act. The assessor refused compensation. On appeal, District 
Court Judge Wager found that on the balance of probabilities the victim had at no time agreed to obtain the drug 
with intent to sell or supply. In that case, the assessor’s decision was quashed and the applicant was awarded 
compensation. 

These cases are significant because they highlight the adverse effects legislation can have on female victims. In 
SW v BB the victim was denied compensation because she possessed and was smoking methamphetamine at the 
time of the assault. The judge ruled that the proximity of offending to the assault made it such that she was 
committing a separate offence for the purposes of section 39. There was quite a lot of media response to this 
issue. I think that the response in the media when the decision was made on appeal to quash compensation 
showed that the community was concerned about that outcome when the perpetrator had pleaded guilty to 
committing sexual assault. 

I note that I have very little time so I will wind up my comments, although there is much more I could say, 
particularly given that the other states do not have this blanket prohibition and some other countries that have 
had it have moved to change their legislation. I am not suggesting doing that at this time, but it is something that 
I think needs to be considered, and I will do more detailed work on it. I again acknowledge Jarrad Gould for his 
work and the value of the parliamentary research internship scheme, which has enabled me to pursue this issue. I 
look forward to seeing his final paper and discussing his conclusions. If necessary, I will find a way to progress 
this issue. 

HON SIMON O’BRIEN (South Metropolitan — Minister for Finance) [4.13 pm] — in reply: Mr 
President — 

Hon Ken Travers: So long so long as you don’t filibuster! 

Hon SIMON O’BRIEN: I will probably drag it out all the way through to afternoon tea, knowing me! 

I thank the house for its support of this important legislation. Members who have spoken on the Loan Bill 2012 
have taken advantage of the opportunity, as of course they can with any money bill, to speak about matters that 
range across any area of activity. It is not my intention, obviously, and neither should it be, to respond to each 
and every aspect raised, but there were some interesting points raised. If I can participate in the debate to which 
Hon Ken Travers referred — 
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Hon Ken Travers: Only if you are agreeing with everything I said! 

Hon SIMON O’BRIEN: Let us not get too far ahead of ourselves! Suffice to say, Hon Ken Travers’ remarks 
will form the basis of a future discussion. The detail of the loan amounts is already on the public record. If the 
member wishes me to discuss them further, we will have another opportunity to do so. I commend the bill to the 
house.  
Question put and passed. 
Bill read a second time. 

Sitting suspended from 4.15 to 4.30 pm 

QUESTIONS WITHOUT NOTICE 

GARY PRATTLEY — REMOVAL AS CHAIR OF WESTERN AUSTRALIAN PLANNING COMMISSION 

1020. Hon SUE ELLERY to the minister representing the Minister for Planning: 
I refer to today’s announcement regarding the removal from office of the minister’s appointee to the WA 
Planning Commission, Mr Gary Prattley. 
(1) Will the minister outline what specific expenditure by Mr Prattley was deemed inappropriate; and, if 

not, why not? 

(2) Was any overseas travel or expenditure while overseas part of the expenditure deemed inappropriate? 

(3) If yes to (2) — 

(a) what specific overseas travel or expenditure was deemed inappropriate; and 

(b) did the minister approve any of the overseas travel that was deemed inappropriate? 

(4) Will any matters arising from this issue be referred to WA Police; and, if not, why not? 

(5) Will Mr Prattley receive a severance package; and, if so, what will be the value of that package? 

Hon HELEN MORTON replied: 
I thank the member for some notice of the question. 

(1)–(3) This detailed information is not currently considered appropriate for public release. However, we will 
continue to seek further legal opinion as to what may or may not be released in future. I can confirm 
that none of the overseas travel, as opposed to expenditure on that travel, was deemed inappropriate. 

(4) The focus of the consideration of the matter has been in the context of misbehaviour in terms of the 
Planning and Development Act 2005, not in relation to matters that might be considered by police. It is 
not otherwise appropriate to comment on anything that may or may not be a matter for police other than 
to indicate that authorities are alert to their responsibilities. 

(5) It is not intended that Mr Prattley receive any severance package. 

WENDY BEARFOOT 

1021. Hon SUE ELLERY to the Attorney General: 
I refer to the coronial inquest into the tragic death of Department of Environment and Conservation firefighter 
Wendy Bearfoot, the considerable public interest in an open examination of the incident and the circumstances 
that a number of emergency volunteers and firefighter personnel are increasingly reluctant to expose themselves 
to undue risk.  

(1) Has the Attorney General made or will he make a request to the coroner to expedite the inquest? 

(2) Will the Attorney General consider providing additional resources to the coroner to enable that to 
occur? 

(3) If no to (1) or (2), what is the estimated time before this inquest can be held? 

Hon MICHAEL MISCHIN replied: 
I thank the honourable member for some notice of the question. 

(1) Firefighter Wendy Bearfoot died on 1 November 2012 at Royal Perth Hospital as a result of injuries 
received fighting a fire at a pine plantation at Kalgan on 12 October 2012. The cause of the fire and the 
circumstances surrounding the death are currently under investigation by the Western Australia Police 
arson squad and Albany detectives. It will be some time before police inquiries are completed and a 
report is provided to the State Coroner. Until that occurs, the State Coroner is unable to make any 
decision on the conduct of an inquest. 
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(2) The Coroner’s Court has sufficient resources to hold an inquest if necessary. 
(3) Refer to the answers to questions (1) and (2). 

COMMERCIAL TENANCY (RETAIL SHOPS) AGREEMENTS AMENDMENT ACT 2011 
1022. Hon KATE DOUST to the Minister for Commerce: 
I refer to the Commercial Tenancy (Retail Shops) Agreements Amendment Act 2011, which was passed by 
Parliament on 29 November 2011. Today is the anniversary. 
(1) How many complaints relating to commercial tenancy disputes has either the Small Business 

Commissioner or the Department of Commerce received since the act was passed? 
(2) How many of these complaints have been referred to the State Administrative Tribunal? 
(3) How many of these complaints have been ruled out by the SAT because the act will not give it 

jurisdiction until the act is proclaimed? 
Hon SIMON O’BRIEN replied: 
I thank the honourable member for some notice of the question. 
(1) The Small Business Development Corporation recorded a total of 926 commercial tenancy disputes, 

some of which could be unrelated to retail shop leases. The Department of Commerce has not recorded 
any formal complaints since the act was passed. 

(2) The Small Business Development Corporation referred 120 retail tenancy disputes to the State 
Administrative Tribunal. 

(3) Two matters that involved applications claiming misleading or deceptive conduct have been reported to 
the Small Business Development Corporation after being ruled out by the State Administrative 
Tribunal. This question is more appropriately directed to the SAT. 
It is important to note that prior to the Small Business Commissioner taking office, which he did in 
January this year, and, more importantly, the establishment of the alternative dispute resolution service, 
which commenced at the end of March this year, all commercial tenancy disputes were referred to the 
SAT as there was no mechanism for the Small Business Development Corporation to resolve or deal 
with disputes. That might explain, at least in part, why the 120 retail tenancy disputes were referred to 
the SAT as per part (2) of the member’s question. There is no doubt about it; the Small Business 
Commissioner and the alternative dispute resolution process has provided some extra strings to the bow 
in helping small businesses work through disputes as they arise. I add those final remarks because I 
think it is important not to treat the creation of that Small Business Commissioner role and the passage 
of the commercial tenancy act as synonymous. They are complementary but quite distinct entities.  

FORESTRY — PLANTATION TIMBER 
1023. Hon SALLY TALBOT to the minister representing the Minister for Forestry: 
(1) How many hectares of plantation timber have been planted in each year since 2008 by — 

(a) the Forest Products Commission; and 
(b) joint agreement between the FPC and private land owners? 

(2) What studies has the government done since 2008 to identify the environmental, economic and social 
benefits that can be delivered by farm forestry in the south west of Western Australia? 

(3) Does the government have a plan relating to farm forestry across the south west of Western Australia 
that identifies both the challenges and the opportunities facing the industry and develops and adopts a 
long-term tree farming planning strategy for the industry? 

(4) If no to (3), how will the government ensure the continued and strategic development of farm forestry 
in the region?  

Hon ROBYN McSWEENEY replied: 
I thank the honourable member for some notice of the question. 
(1) Areas of plantation, including second rotation, were: 2008, 6 888; 2009, 10 175; 2010, 665; and 2011, 

2 067. Data is not available for 2011–12. 
(2) Studies have been undertaken by the CRC for Forestry, of which the Forest Products Commission was a 

partner. 
(3) The government’s plan regarding farm forestry across the south west of Western Australia is to play a 

support role by providing advice, research and practical assistance to private sector projects. 

(4) Not applicable. 
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NATIVE FORESTS — KARRI SAWLOGS 

1024. Hon GIZ WATSON to the minister representing the Minister for Forestry: 
Further to question on notice 6215 of 2012, for 2011–12 what amount of first and second-grade karri sawlogs 
was obtained from first thinning of karri growth in — 
(a) cubic metres; and  
(b) tonnes? 
Hon ROBYN McSWEENEY replied: 
I thank the member for some notice of this question. 
(a) For first grade, it was 161 cubic metres and for second grade, it was nil. 
(b) For first grade, it was 212 tonnes and for second grade, it was nil. 

BURSWOOD STADIUM 
1025. Hon KEN TRAVERS to the Leader of the House representing the Minister for Sport and 

Recreation: 
I refer to the government plan for a new football stadium at Burswood. 
(1) Does the government plan to reserve tickets for interstate clubs at Perth games? 
(2) If yes to (1), how many tickets would be reserved each week? 
(3) Has the government had any discussions regarding interstate club ticket reservation; and, if so with 

whom? 
Hon NORMAN MOORE replied: 
I thank the member for some notice of this question. 

(1)–(3) That level of operational detail is yet to be determined. Ticket allocation will be determined by the 
individual hirer and the stadium operator. 

BURU ENERGY LTD — STATE AGREEMENT 

1026. Hon JON FORD to the Leader of the House representing the Premier: 
This is perhaps the longest question I have ever asked in this place, and given that it is my second-last question, 
please be gentle with me, Mr President! 

The PRESIDENT: We will bear with you! 
Hon Ken Travers: And you don’t get any more next year! 
Hon JON FORD: Yes. 
I refer to the state agreement that has been entered into between the government and Buru Energy Ltd and 
Mitsubishi Corporation, or their subsidiaries or related bodies corporate, defined herein together as Buru, in 
relation to the development of oil and gas reserves in the Canning Basin. 
(1) Did the state or the Department of State Development or any other government department engage with 

the Kimberley Land Council or have any consultation or negotiation with the KLC or Kimberley 
Aboriginal people in relation to the state agreement? 

(2) If the answer to (1) is no, why not? 

(3) If the answer to (1) is yes, what are the details of that engagement? 

(4) Does the state intend to engage with the KLC in relation to Indigenous, native title and cultural heritage 
impacts in the Kimberley arising out of the Buru proposal to engage in hydraulic fracturing, pipelines, 
liquefied natural gas development, or activities or tenure provided under the state agreement? 

(5) Is the state agreement subject to Buru reaching a native title agreement with the relevant native title 
claimants; and, if not, why not? 

(6) Does the state agreement provide any comfort of tenure for Buru; and, if so, what are the native title 
impacts of the state agreement? 

(7) If there is an impact on native title, what liability for compensation is the state likely to incur as a result 
of any failure to comply with the Native Title Act? 

(8) If there has been a breach of the Native Title Act and/or a failure to properly engage with the KLC or 
Kimberley Aboriginal people, what delays is this likely to cause in the development of oil and gas 
resources in the Canning Basin? 



9084 [COUNCIL — Thursday, 29 November 2012] 

 

Hon NORMAN MOORE replied: 
I thank the member for some notice of the very lengthy question. The answer is not as long as the question! 

(1) No. 

(2) Like any state agreement, the agreement is between the government and the companies concerned. 

(3) Not applicable. 

(4)–(8) No state legislation can override the Native Title Act 1993. The companies must comply with the 
provisions of the act. The state agreement does not affect this obligation. 

GREYHOUND RACING INDUSTRY 

1027. Hon LYNN MacLAREN to the Leader of the House representing the Minister for Racing and 
Gaming: 

(1) How many greyhounds are currently registered for racing in Western Australia? 
(2) How many injuries to greyhounds were recorded at the races in the past 12 months? 
(3) How many injuries resulted in euthanasia at the track or subsequent to a race over that period? 
(4) On average, what percentage of retired greyhounds are — 

(a) re-homed by the Western Australian Greyhound Racing Association; or 
(b) euthanased? 

(5) How much money does the government provide to WAGRA and what is it used for? 

(6) What revenue does the government receive through gambling on greyhound racing? 

Hon NORMAN MOORE replied: 
I thank the member for some notice of the question. Is this a precursor to closing this down as well? 

(1) Greyhounds are not registered for racing as such; they are registered at birth. In the 2011–12 racing 
year, Racing and Wagering Western Australia registered 466 greyhound pups. For 2011–12, 1 865 local 
and interstate greyhounds participated in 27 717 racing opportunities. 

(2)–(3) As there is insufficient time for RWWA to provide answers to these aspects of the honourable 
member’s question, the honourable member should place these questions on notice. 

(4) (a) In 2011–12, there were 110 retired greyhounds re-homed through WAGRA’s Greyhounds As 
Pets program; in 2010–11, there were 125; in 2009–10, there were 156; and in 2008–09, there 
were 140. 

(b) As there is insufficient time for RWWA to provide an answer to this aspect of the honourable 
member’s question, the honourable member should put this question on notice. 

(5) In 2011–12, RWWA paid $9.3 million from its wagering operations to industry participants as stake 
money and breeder bonuses. RWWA’s club funding to WAGRA was $4.3 million to assist in the 
conduct of race meetings and trials. 

(6) Wagering tax to the state government on all greyhound racing for 2011–12 was $11.2 million, of which 
$1.8 million was generated on greyhound races held in WA. 

MENTAL HEALTH PATIENTS — TRANSPORT 

1028. Hon LJILJANNA RAVLICH to the Minister for Mental Health: 
I refer to page 16 of the 2011–12 annual report of the Council of Official Visitors, which states that a consumer 
was left for nearly an hour handcuffed in the back of a police van without being offered a drink or the doors 
being opened on a day when the temperature was already 30.9 degrees at 9.00 am. The trip to the hospital had 
taken about 45 minutes and there was an unexplained delay of 15 to 20 minutes in moving the consumer from 
the van to the ward upon arrival. Triage notes confirmed that the consumer was brought in from the police van 
“dripping in sweat”. 

(1) Was the minister aware of this case; and, if so, when was she made aware of it? 

(2) Has the minister taken any action in the past four years to ensure that police involved in the transport of 
mental health patients are appropriately trained and equipped? 

(3) If so, what action has the minister taken; and, if not, why not? 

Hon HELEN MORTON replied: 
I thank the member for raising the issue. 
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(1)–(3) Yes, of course I have read the issues in the annual report of the Council of Official Visitors around the 
aspects to do with the concerns raised about the police and some of the difficulties outlined in each of 
those issues. I have had a full briefing on the matter that the member has referred to. I do not wish to 
speak on behalf of the Minister for Police or any other agency; however, I believe that each of the 
incidents that I have been briefed on—certainly the briefing notes that I have seen indicate this—have 
been properly followed through by all parties involved. Substantial progress has been made on better 
co-responses by the police and mental health professionals who are involved in providing services to 
people with a mental illness. In the last three months, a substantial amount of work has been done in 
designing a different approach to enable both mental health professionals and police to work jointly in 
responding to any particular issues that crop up that are known to be of a mental health nature. 

I think the most substantial work that has been done about the issue raised by the member is ensuring 
that the green bill has a clause in it that indicates that authorised transport will not have to be done by 
police in the future; it will be able to be done by a non-police security service, whether that is a 
hospital-based service or some other form of service. This government has put funding into the budget 
of the Mental Health Commission to both purchase two of these security vehicles and provide the staff 
to provide this secure inter-hospital transport service.  

A lot of work has been done on this. Obviously, it now requires the bill to be passed before we can 
change the legislation to enable authorised people other than police to be involved in the service that is 
necessary. In the meantime, the police have undergone additional training in this area and have been 
involved in looking at some co-response work that has been undertaken in New South Wales, and that 
is forming some of the basis of the work that is taking place in Western Australia at the moment.  

STUDENT ABSENCES — PARENTAL SMS ALERT 

1029. Hon MATT BENSON-LIDHOLM to the Minister for Education: 

I refer to the SMS alert system used by schools to inform parents of a child’s absence from school. 

(1) Will the minister confirm that funds for this system have been withdrawn; and, if not, what is the 
current situation of funding schools to use and maintain this system? 

(2) If funds have been withdrawn, does this decision apply to all Western Australian government schools; 
and, if not, to which schools does it apply? 

Hon PETER COLLIER replied:  

I thank the honourable member for some notice of the question. 

(1) I am advised by the Department of Education that funding for the SMS alert system used by schools to 
inform parents of a child’s absence from school has not been withdrawn. 

(2) Not applicable. 

INDONESIAN PRISONERS — REMITTANCE OVERSEAS 

1030. Hon ALISON XAMON to the minister representing the Minister for Corrective Services: 

I refer to my question without notice 811 of 18 October 2012 and to the minister’s decision to cease the practice 
of preventing people charged with so-called people-smuggling offences from remitting money overseas. 

(1) Is it now the practice at all relevant WA correctional facilities to allow these prisoners to remit money 
overseas? 

(2) If no to (1), why not? 

(3) Since 1 October 2012, how many prisoners charged with so-called people-smuggling offences have 
transferred gratuity earnings outside the prison? 

Hon PETER COLLIER replied:  

I thank the honourable member for some notice of the question. 

(1) The Department of Corrective Services, in consultation with the Indonesian Consulate, is currently 
preparing a formal process and procedure to support the practice of allowing prisoners charged with 
people-smuggling offences to remit gratuity earnings overseas. It is anticipated that this will be 
completed before the end of the year. 

(2) Refer to the response to question (1). 

(3) Nil. 
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ANGLICARE YOUNG HEARTS CHILDREN’S DOMESTIC VIOLENCE COUNSELLING SERVICE 

1031. Hon LINDA SAVAGE to the Minister for Child Protection: 
What is the exact amount of funding that has been provided to Anglicare WA’s Young Hearts children’s 
domestic violence counselling service by the state government in 2010–11, 2011–12 and 2012–13? 

Hon ROBYN McSWEENEY replied: 
I thank the member for the question. 

The Department for Child Protection does not provide funding to Anglicare WA’s Young Hearts children’s 
domestic violence counselling service. However, total funding to Anglicare WA for the year periods referenced 
is $8 229 148 in 2010–11; $8 709 769 in 2011–12; and $8 489 252 in 2012–13. 

POLICE — SPEEDING FINE CLERICAL ERRORS 

1032. Hon HELEN BULLOCK to the Attorney General representing the Minister for Police: 
How many speeding fines have WA Police withdrawn in the past five financial years as a result of clerical 
errors? 

Hon MICHAEL MISCHIN replied: 

I thank the honourable member for some notice of the question. 

On behalf of the Minister for Police, I advise that “clerical error” is not a recorded term used in the image and 
infringement processing system database. To identify the withdrawn traffic infringements for speeding as a result 
of clerical error would require a significant amount of time and resources in order to review each withdrawn 
infringement and then collate and process the data. It is therefore not possible for WA Police to obtain this level 
of detail without significantly compromising other core policing activities. 

WIRLU-MURRA YINDJIBARNDI ABORIGINAL CORPORATION — FORTESCUE METALS GROUP 

1033. Hon ROBIN CHAPPLE to the Minister for Indigenous Affairs: 

I refer to yesterday’s article in the National Indigenous Times and a previous article on 31 October in which 
former lawyer Kerry Savas and the current Wirlu-murra Yindjibarndi Aboriginal Corporation chairman, Bruce 
Woodley, revealed control and establishment of the Wirlu-murra Yindjibarndi Aboriginal Corporation by 
Fortescue Metals Group. 
(1) Is the minister concerned by these revelations? 

(2) Will the minister, in his capacity as the Minister for Indigenous Affairs, initiate an inquiry into the 
oversight and control of the Wirlu-murra Yindjibarndi Aboriginal Corporation by FMG? 

(3) If no to (2), why not? 

(4) Is it fraudulent for a mining company to initiate and control an Aboriginal corporation? 

(5) If no to (4), why not? 

Hon PETER COLLIER replied:  
I thank the honourable member for some notice of the question. 

(1) Yes. 

(2)–(5) No. The oversight of Aboriginal corporations is the responsibility of the Office of the Registrar of 
Indigenous Corporations. 

Having said that, though, I am aware of the situation, and as a result of this question and the article, I will be 
seeking further clarification and information from my perspective as Indigenous affairs minister. 

TEACHING POSITIONS — 2013 SCHOOL YEAR 

1034. Hon ED DERMER to the Minister for Education: 
(1) How many teaching positions for next year remain unfilled? 

(2) How many of these positions are projected to be unfilled on the first day of school in 2013? 

(3) What is the minister doing to ensure that all teaching positions will be filled by the first day of school in 
2013? 

(4) Are any agencies other than the Department of Education involved in the teacher placement process; 
and, if so, which agencies and how is each of these agencies involved? 
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Hon PETER COLLIER replied: 
I thank the honourable member for some notice of the question. 

(1) I am advised by the Department of Education that the number of teaching vacancies varies on an hourly 
basis as schools lodge new vacancies and as vacancies are filled. This will continue until the start of the 
2013 school year. 

(2) None. We anticipate the same outcome as was achieved in 2011 and 2012, when all vacancies were 
filled. 

(3) Independent public schools are conducting their own staffing processes. All other schools are being 
supported by central staffing personnel to ensure that all vacancies are filled. 

(4) No. 

WITHERS URBAN RENEWAL PROJECT 

1035. Hon ADELE FARINA to the parliamentary secretary representing the Minister for Regional 
Development: 

I refer to the Withers urban renewal project. 

(1) In relation to the steering committee, the project control group, and each of the three reference groups, 
who makes up the membership of the committee/group, and please list the members; how many times 
has it met and on what dates; and will the minister table the minutes of the meetings; and, if no, why 
not? 

(2) Will the minister table the 287 completed surveys and the 34 comments received in the anonymous 
comment box; and, if no, why not? 

(3) Will the strategy and action plan include full costings of recommended strategies and actions; and, if 
no, why not? 

HON WENDY DUNCAN replied: 
I thank the honourable member for some notice of the question. 

(1) For the steering committee, it is not applicable. For the project control group, the membership is the 
City of Bunbury, the South West Development Commission, the Department of Planning and the 
Department of Housing. For the reference groups, the membership is as follows: the government 
agencies are the City of Bunbury, the South West Development Commission, the Department of 
Planning, the Department of Housing, the Department for Communities, the Department for Child 
Protection, the Department of Transport, the Department of Health, the WA Country Health Service, 
the Department of Education, the Department of Corrective Services, WA Police, Centrelink, the 
commonwealth Department of Education, Employment and Workplace Relations, and LandCorp.  
The community groups are the Withers Action Group, the Bunbury Police and Community Youth 
Centre, the South West Drug Service team, Indigenous representatives, the South West Seniors Expo 
group, Friends of Des Ugle Park, Withers residents, the Hudson Road Family Centre, and Withers 
Primary School. The business and industry groups are the Bunbury Chamber of Commerce and 
Industries, the Bunbury–Wellington Small Business Centre, Access Housing, and local business owners 
in the Withers area. 

 The project control group meetings were on 3 July 2012, 23 August 2012, 12 October 2012 and 
12 November 2012. The community reference group meeting was on 3 July 2012. The government 
reference group meetings were on 3 July 2012 and 23 August 2102. The business and industry group 
meeting was on 3 July 2012. 

 No, the minister will not table the minutes of the meetings. A strategy and action plan are currently 
being finalised and will be released for public comment once approved by the project partners. 

(2) No. A commitment of confidentiality was given to all participants. 

(3) Please refer to Legislative Council question without notice 1013. 

ESPERANCE SCHOOLS — LEAD CONTAMINATION CLEAN-UP 

1036. Hon KEN TRAVERS to the Minister for Education: 

My question is without notice. 

I refer to claims in The Sunday Times that crews cleaned only half the roof space of a local primary school 
during the Esperance lead clean-up. 
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(1) How has the Minister for Education satisfied himself that all schools located in the likely area of 
contamination for lead have had all lead contamination removed? 

(2) If the minister has not satisfied himself, why not? 
(3) Has the minister or his department received any results of tests conducted before and after the clean-up? 

(4) Will the minister undertake to table any results in the house this week, along with a copy of the 
locations in each school where samples were taken for testing? 

(5) If no to (4), why not?  

Hon PETER COLLIER replied:  
I thank the honourable member for some notice of the question. 

Hon Simon O’Brien interjected. 

Hon PETER COLLIER: No, the member asked one on — 

Hon Ken Travers: This is a question without notice to you because I want to know what the Minister for 
Education is doing. 

Hon PETER COLLIER: Just settle; I will answer the member’s question. What I am saying is that a question 
came to me yesterday, which was more of a transport-oriented question. 
Hon Ken Travers: No; it was a question to you as Minister for Education. You transferred it to Transport, but I 
want to know your views as Minister for Education. 

Hon PETER COLLIER: Just settle; I am just trying to get some clarity. Have a Bex and a lie down; I am just 
trying to get some clarity. 

Several members interjected. 

The PRESIDENT: Order! I think we have clarified who has asked the question and what the question is; now 
let us get to the answer we need. 
Hon Simon O’Brien interjected. 

Hon PETER COLLIER: That is the one I had yesterday. I answer the honourable member — 

(1)–(5) I am well aware of the situation. I was in Esperance last week. I visited three schools in the Esperance 
region and I took it upon myself to check on the situation with regard to the lead contamination there. I 
was given an assurance that there had been thorough cleaning and inspection of the schools within the 
Esperance region. That is a direct result of the fact that I went to three schools. I went to Esperance 
Senior High School, Castletown Primary School and Our Lady Star of the Sea Catholic Primary 
School—so, it was a broad cross-section. I spent a fair bit of time going around talking to local 
community — 

Hon Ken Travers: Castletown is not in the clean-up area. 

The PRESIDENT: Order! 

Hon PETER COLLIER: Hon Ken Travers asked a question; if he does not like the answer, tough, but I am 
giving him the answer. To suggest that I did not care about the issue or I do not care about it, because that is the 
tone of the member’s — 
Hon Ken Travers interjected. 

Hon PETER COLLIER: Sorry, the tone of Hon Ken Travers’ voice when he interjected — 

Several members interjected. 

The PRESIDENT: Order! Minister, deliver your answer through me, please, as the Chair. I will not interrupt, I 
can promise. 

Hon PETER COLLIER: Thank you, Mr President. Again, when I went to Esperance, the question with regards 
to lead contamination within the education system was one I specifically asked. The advice I received was that 
there had been sufficient clean-up and that there had not been contamination. Regarding whether there were any 
results of tests conducted before or after—no, I am not aware of that. But what I say to the honourable member is 
that as a result of the question he has provided me with today, I will check and report back to him tomorrow.  

Hon Ken Travers: Will you find out the location where testing was conducted in the schools? 

Hon PETER COLLIER: I will look at the member’s question and, I will provide as much advice as I possibly 
can to whatever he asked. With all due respect, I think the member is asking a bit much in asking five questions 
without notice, requiring specific details and reports. 
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Hon Ken Travers: But I asked you a question on notice and you flicked it away. I want to know what you’re 
doing, not the Minister for Transport. 

Hon PETER COLLIER: Because it had nothing to do with that aspect of it, can I say to the honourable 
member. As always, I am being as accommodating as I possibly can. I have answered the question and I will 
continue — 
Hon Sue Ellery: Snippy. 

Hon PETER COLLIER: I beg your pardon! 

Hon Sue Ellery: Snippy; you’re getting snippy. 

Hon PETER COLLIER: No; I am responding in an appropriate manner. I think I have given a fairly good 
answer and there are parts of the question I logically cannot answer because I do not know whether there have 
been reports that I have not got—I certainly do not have a report in my pocket that I carry around about lead 
poisoning in Esperance. I will check on that and get that information, if possible, back to the honourable member 
tomorrow. 

LOAN BILL 2012 
Committee 

The Deputy Chair of Committees (Hon Jon Ford) in the chair; Hon Simon O’Brien (Minister for Finance) in 
charge of the bill. 

Clause 1: Short title — 
Hon SIMON O’BRIEN: I will say a couple of things. Firstly, I am in favour of clause 1 being agreed to, and 
this being a money bill, I am of course rather relieved that there are not too many amendments on the 
supplementary notice paper. What I want to do, though, is to take advantage of what will hopefully be a brief 
committee session to give a little more information on issues canvassed by Hon Ken Travers in his contribution 
to the second reading debate. I indicated that I would provide it at a later stage, so I will quickly do that now. 
The essence of the honourable member’s question was basically to get some information about when provisions 
of the Loan Bill—the access to borrowings—might be exercised rather than simply an in globo figure. The 
estimated borrowings will probably be in the order of $2.965 billion in this current financial year. There is still a 
carryover though from the previous Loan Act, as I think the honourable member observed, so the net amount 
from this Loan Bill would therefore be about $2.078 billion with the $887 million, I think it is, carried forward 
from the last Loan Act. In 2013–14 it is contemplated that borrowings of $2.099 billion will be availed of, 
$261 million in the 2014–15 financial year, and nothing in 2015–16. That gives a total that is about 
$4.438 billion, leading a $562 million—I will not call it a balance; it is not the right word — 
Hon Ken Travers: Slush fund! 

Hon SIMON O’BRIEN: That is certainly— 

Hon Ken Travers: Just trying to help! 

Hon SIMON O’BRIEN: That is a prime ministerial term that I am not familiar with! It would be a contingency 
fund that would be available to deal with, for example, fluctuations in revenue or expenditure. In terms of it 
being potentially a source of funding for campaign promises or a slush fund, to put a serious tone back on to it, it 
is of course not a slush fund because it is not a repository of money. It is a line of credit, which is proposed to be 
authorised by the house via this bill. So, for example, any contestant of the next election could make promises 
based on loan borrowings regardless of whether they are catered for by this amount. It is not being done for that 
purpose. 
Hon Ken Travers: It is interesting that it is not dissimilar to the amount of expenditure that the government has 
committed to other policy decisions, but has not yet been expensed in the budget in those out years. 

Hon SIMON O’BRIEN: Those figures I have been conveying to the honourable member now, including out 
years, are based on the figures in the current year’s budget. The member can speculate of course, and I am not 
dismissive of what he is saying about what other undertakings the government might enter into. But I say to you, 
as minister in charge of this bill, that the $562 million excess above what is identified as required over the next 
few years is to deal with fluctuations in revenue. With that explanation, I again thank members for their support 
of this bill.  
Hon KEN TRAVERS: I want to thank the minister for that answer. I note the explanation. I again note, rather 
than by way of disorderly interjection, that in the out years of this budget there are a number of areas of 
expenditure in which the government has committed in a policy sense to an activity but has not yet expensed that 
money on the argument that it has not yet made the final decision on how that money will be spent, which will 
allow them to reduce their loan. That means that rather than the figures contained in the forward systems of the 
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budget, which suggest that in the final year of the forward estimates we will start to see a decline in net debt, we 
will actually see a continuation in the climbing of net debt. I might add that if the government seeks to 
implement even one or two of the commitments it has been talking about in the last few months, around 
particularly the Perth area, not so much the regional parts of Western Australia, we would again see net debt 
continuing to climb and we would, in fact, need a further Loan Bill to be brought before the chamber. It again 
highlights that the budget and the forward estimates papers that we were presented earlier this year do not 
provide a really true picture of the state’s finances going forward. I think Hon Eric Ripper in his valedictory 
speech in the other place made reference to the fact that we have probably seen more tricks and smoke and 
mirrors to try to hide the true state than was the case in any previous budget. But I appreciate the minister’s 
explanation. I find it interesting that the government wants to provide for potential changes on this bill, but when 
we ask questions about other areas of the budget, we are told that we should wait until those things occur. That is 
all I have to say this afternoon. I am sure that members just want to pass the bill. In conclusion, it is interesting 
that one of the last acts of this Parliament for this term is to extend the credit card yet again.  

Hon SIMON O’BRIEN: Mr Chair, just before you put the question, there is one other figure I should mention 
in relation to that contingency; that is, $110 million was allocated since this bill was drafted, and that relates to 
the actuals from the 2011–12 year because they came out after that. 
Hon Ken Travers: The final carryover was $110 million higher than the budget papers, so it is another budget 
blow-out!  

Hon SIMON O’BRIEN: I am sure the member will characterise it as such.  

Clause put and passed. 
Clauses 2 to 5 put and passed.  
Title put and passed. 
Hon SIMON O’BRIEN: I am grateful that the Committee of the Whole did not amend this particular money 
bill. I thank members for that.  

Third Reading 
Bill read a third time, on motion by Hon Simon O’Brien (Minister for Finance), and passed.  

SITTINGS OF THE HOUSE — 30 NOVEMBER 
Statement by Leader of the House 

HON NORMAN MOORE (Mining and Pastoral — Leader of the House) [5.15 pm] — by leave: As we 
have already determined earlier this week, the house will adjourn until 10.00 am tomorrow, and tomorrow we 
will do formal business followed by the Browse legislation, several disallowances that need be to dealt with by 
the house, questions without notice and an adjournment debate that is usually the end of session adjournment 
debate, giving the President the capacity to tell the house when to come back at some time and place in the 
future. That is the program for tomorrow.  

KENDENUP PRIMARY SCHOOL 
Statement 

HON MATT BENSON-LIDHOLM (Agricultural) [5.16 pm]: Since the early 1980s until entering the 
Legislative Council, my professional career largely focused on regional, rural and remote education and training, 
initially, as a tutor and course writer with the Isolated Students Matriculation Scheme, and then as a teacher-
administrator at what was Mount Barker Senior High School. I covered much of Western Australia gaining a 
deep understanding of and respect for the students and families I worked with. From Cocos to Kununurra, 
Augusta, Esperance and the state’s eastern borders, I came to the realisation that despite the many difficulties 
faced by students and educators, adversity seemed to bring out the best in so many.  

As a regional member of the Legislative Council I am delighted to report this evening on an outstanding success 
story involving primary school students from Kendenup Primary School in the state’s great southern—
Jayden Williams, team captain; James Gray; Alex Bolton, Ethan Palfrey, Sebastian Gavinsson, Izaak Bateman 
and Kye Thill earned the right to represent Western Australia in Melbourne in November at the national schools 
chess championships. After much coaching, fund-raising and local community support, the team headed to 
Melbourne for the national titles hoping to improve on their ninth ranking of the year before. To their great 
credit, they finished national runner-up. What an excellent effort from a small but dedicated group of students 
from a very special school.  

I would particularly like to acknowledge the dedication and support provided by coaches Mrs Heather Fergie and 
Mr Bill Sandilands, the entire school community, especially parents, and the Mt Barker branch of Bendigo Bank, 
which has sponsored the cost of flights to the national competition in the past two years.  
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Having played a small role in helping the chess players get to Melbourne and back, I can only hope that their 
recent successes encourage more students at Kendenup Primary School and similar schools across the state to set 
goals and work harder for the many rewards life has to offer.  

CLASSIFICATION (PUBLICATIONS, FILMS AND COMPUTER GAMES) ENFORCEMENT 
AMENDMENT BILL 2012 — PROPOSED SECTION 153A 

Statement 
HON MICHAEL MISCHIN (North Metropolitan — Attorney General) [5.19 pm]: During the debate on the 
Classification (Publications, Films and Computer Games) Enforcement Amendment Bill 2012, I advised that I 
would provide an explanation on the operation of new section 153A of that bill. This is a transitional provision 
that applies when there is a change of classification of computer games from MA 15+ to R 18+. The 
classification of a computer game that is classified MA 15+ before the bill commences could change to R18 + 
under the commonwealth Classification (Publications, Films and Computer Games) Act 1995. This could occur 
under the part 4, “Reclassification”, or part 5, “Review of decisions”, pursuant to the commonwealth act, within 
12 months after the commencement of the bill. When the commonwealth amendments, which provide for R 18+ 
classification, become law on 1 January 2013, a distributor of an MA 15+ game would have a reasonable 
expectation that the current classification would remain in force. However, the introduction of an R 18+ category 
may mean that a small number of games may be reclassified under parts 4 and 5 of the commonwealth act, as 
above. 
Under part 4 of the commonwealth act, the Classification Review Board could review MA 15+ games that have 
been classified for more than two years. This is a very rare occurrence and it is unlikely that the Classification 
Review Board would seek to have a classification raised. Given the introduction of an R 18+ category, it is more 
likely that an eligible person would apply to the Classification Review Board for a review of a decision under 
part 5 of the commonwealth act. The 12-month period is considered to be a reasonable time frame for eligible 
persons to seek a review of an existing MA 15+ classification decision that is in place on 1 January 2013. 

New section 153A, a transitional provision, allows distributors to adjust to the possibility of games changing 
their classification during the 12-month period. Thus, for any games with a classification of MA 15+ that 
become classified R 18+ in that period, it is considered reasonable to allow distributors 90 days to comply with 
the Classification (Publications, Films and Computer Games) Enforcement Act 1996, given that they would have 
expected that the game in question would remain at the classification level of MA 15+. It was not considered 
desirable for this provision to apply permanently because, after 12 months, it is considered fair that distributors 
should have to comply immediately with any reclassification decisions. 
I hope that this is a satisfactory explanation to understand the operation of new section 153A. I hope that it 
answers Hon Adele Farina’s query that was raised during the Committee of the Whole.  

NATIVE FORESTS — MANAGEMENT 
Statement 

HON GIZ WATSON (North Metropolitan) [5.22 pm]: I speak this afternoon about the management of our 
native forests. I have been asking a number of questions in this area for a while and, in the last few months, quite 
comprehensive questions. As members are no doubt aware, for environmental, economic and social reasons the 
Greens do not support the ongoing logging of our native forests in the south west. Environmentally, it is 
unsustainable. The forests continue to be degraded by logging activities. Intensive logging continues to impact 
on endangered native animals and it is totally unacceptable, given that those forests could be used as carbon 
sinks to help us mitigate climate change. Economically, it is wasteful, unnecessary and possibly unviable. Our 
native forests should not be cut down in order to be woodchipped, sent overseas and returned to us as glossy junk 
mail brochures that no-one wants. 

I think it is reprehensible to promise people sustainable jobs in native forest logging when the forests are under 
extreme pressure; high-quality timber is running out; there is ever-diminishing demand for native forest 
products; and plantation forests can provide for our timber products. There are persistent allegations that state-
run native forest industries are pushing private plantation owners out of the market, leaving plantations rotting in 
the ground. As I have said, these sorts of issues need to be thoroughly and independently investigated by an 
appropriate authority, or the Parliament. 

I want to make some comments tonight about the laws that govern forest management. If native forest logging 
continues, it should at least be subject to clear laws. The people who engage in logging activities in our forests 
should know what the laws are and, if the laws are broken, there should be clear and transparent enforcement 
action. Through questions I have recently asked in this place, I have tried to find out exactly what laws govern 
our native forests. I have been trying to find out whether those laws are being broken. I have also been trying to 
find out the consequences for those who break the laws. 



9092 [COUNCIL — Thursday, 29 November 2012] 

 

The primary instrument for forest governance in this state is the “Forest management plan 2004–2013”. This 
Parliament clearly intends that native forest logging should occur only in accordance with the FMP. The FMP is 
supposed to ensure, for example, that the state meets its legal obligations under various legal instruments, 
including the state’s Environmental Protection Act and the bilateral regional forest agreement. Compliance with 
the FMP is also a criterion for a valid logging contract under the Forest Products Act 2000. Of particular interest 
to me is what happens when a contractor breaches the rules in the FMP relating to logging operations.  

On 13 November 2012, I received a reply to my question on notice 6229, which I asked of the Minister for Child 
Protection representing the Minister for Forestry. My question was in part — 

(5) What are the five most serious incidents relating to breaches of the current FMP by FPC 
contractors to date?  

The Minister for Forestry’s response was as follows — 

(5) FPC operates an environmental management system which seeks to capture all the incidents 
which have or may have an impact on the environment. Many of these incidents are not related 
to the FMP. Incidents are rated in accordance with their seriousness. There have been only two 
high-level incidents which involve contractors: 

1. The off-site movement of chemicals used in fire break spraying (11 September 2006) 
2. Unauthorised thinning in a fauna habitat zone (18 October 2005) 

This answer is not consistent with the Forest Products Commission’s own environmental management system 
log. This log, as at 25 May 2012, was provided to the Conservation Council by the FPC. It records around 200 
incidents by FPC contractors. One of the incidents reported—incident swf 3l/09—on 14 May 2009, was old-
growth logging, diamond block, which was given a seriousness rating of 15. This is by far the highest rating 
recorded in the document. In contrast, the incident on 18 October 2005 that the minister reported in his answer 
was given a lesser rating of 12. There are several other incidents recorded in the FPC’s EMS log that were also 
given a seriousness rating of 12. Why did the minister not also report these? Is logging in old-growth forests not 
related to the state’s forest management plan? 

The fact that the FPC has recorded logging in old-growth forests by its contractors is particularly important 
because I think most members of the public believe that there is no logging in old-growth forests anymore. The 
FPC also claims to hold this view. I would like to quote directly from the FPC website, which states, “All of 
Western Australia’s old-growth forests are protected.” If, due to mistake or deliberate action, old-growth forests 
are logged, there needs to be clear follow-up action. So, what is that action? 

It is worth noting that no prosecutions resulted from the two breaches mentioned by the minister. In fact, there 
have been no prosecutions despite 200 breaches of the FMP by the FPC. In my question on notice 6226 to the 
Minister for Mental Health representing the Minister for Environment, I asked in part — 

(2) How many incidents have been recorded by DEC regarding breaches of the FMP by the 
FPC — 
… 
(b) during the life of the current FMP? 

The response from the Minister for Environment was in part — 
(1)–(2) Written and verbal complaints relating to harvest operations are investigated by the 

Department of Environment and Conservation. Incidents found not to be compliant with 
timber harvesting guidance documents result in the issuing of a Management Letter (ML), 
Work Improvement Notice (WIN) or Incident Report (IR) to the Forest Products Commission. 
…  
(b) 200 incidents have resulted in the issuing of a WIN, ML or IR. 

The response said also — 
(4) The five most serious incidents related to compliance with Hygiene Management Plans.  

What was the consequence of these incidents? The response to question (5)(b) was as follows — 
Three incidents resulted in changes to practices, standards, or corrective measures in the field. Two 
incidents have not been resolved.’ 

These answers suggest, at the very least, two things. The first is the need for publicly available, reliable data 
about whether the rules in our forests are being broken. The second is the need for proper enforcement when 
those rules are broken. Even for serious breaches, DEC is not imposing appropriate sanctions. In my opinion, 
logging old-growth forest, or logging in a fauna habitat zone, should result in more than a mere management 
letter. The Conservation Commission’s end-of-term audit into the current FMP recommended an increase in 
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public reporting of compliance monitoring, incident management and responses generated. In short, there needs 
to be accountability in forest operations, yet the government is clearly refusing to listen to its own departments 
and advisory bodies in this regard. The Conservation Commission, DEC and the Environmental Protection 
Authority have identified that enforcing compliance with the FMP is a key problem with the current regime. 
Numerous breaches are occurring and are not being followed up. To try to redress this problem, the EPA and the 
Conservation Commission have proposed amendments to the CALM act to give either DEC or the Conservation 
Commission powers to compel compliance with the next FMP. It is worth noting that the EPA first made this 
recommendation nearly a decade ago.  

What is the government doing about this recommendation? The response to my question without notice 855 of 
25 October 2012 to the minister representing the Minister for Environment was in part — 

(1) There is no current plan for such an amendment. 
What is the point of setting up these bodies if their consistent recommendations are ignored? 

I reiterate that there is an urgent need, especially in the light of the imminent renewal or establishment of a new 
forest management plan, for the laws that people think are in place to manage the activities of logging in our 
forests to be addressed. The Environmental Protection Authority made the comment a decade ago that these laws 
needed changing. The Auditor General made similar comments in 2009 about the inability of current legislation 
to adequately protect endangered species. For that reason I say again that this government needs to take 
responsibility to ensure that the laws are there, that they will be enforced and that penalties will actually apply. 
Otherwise it is all happening out of sight and out of mind, and it often comes down to community groups and 
individuals to make reports of breaches of the forest management plan; and when they do make reports of 
breaches of the forest management plan, nothing actually changes. That is the ongoing situation in our forests in 
the south west. There are 200 breaches that have been indicated to me by way of answers to questions in this 
place. That is unacceptable and I will continue to raise these issues in this place. 

BILLS 
Assent 

Message from the Lieutenant-Governor and deputy of the Governor received and read notifying assent to the 
following bills — 

1. School Education Amendment Bill 2012. 

2. Wills Amendment (International Wills) Bill 2012. 

3. Fines, Penalties and Infringement Notices Enforcement Amendment Bill 2012. 

4. Criminal Organisations Control Bill 2011. 
5. Western Australian Future Fund Bill 2012. 

6. Mining Amendment Bill 2012. 

7. Mental Health Amendment (Psychiatrists) Bill 2012. 

8. Classification (Publications, Films and Computer Games) Enforcement Amendment Bill 2012. 

House adjourned at 5.32 pm 
__________  
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QUESTIONS ON NOTICE 

Questions and answers are as supplied to Hansard. 

SAFER ROADS AND BRIDGES PROGRAM 

6388. Hon Ken Travers to the Minister for Finance representing the Minister for Transport 

(1) In the 2011–12 financial year, what projects were constructed under the ‘safer roads and bridges’ 
program? 

(2) How much was spent on each project? 

(3) In the 2012–13 financial year, what projects have been committed to under the ‘safer roads and bridges 
program’? 

(4) How much has been allocated to each project? 

(5) In the 2013–14 financial year, what projects have been committed to under the safer roads and bridges 
program? 

(6) How much has been allocated for each project? 

Hon SIMON O’BRIEN replied: 

Main Roads WA advises: 

(1)–(2)  46 road projects totalling $38,009,088 
1 bridge project totalling $1,400,000 

(3)–(4)  25 road projects totalling $32,000,000 
3 bridge projects totalling $4,860,000 

(5)–(6)  The projects and funding allocations for the 2013/14 Safer Roads and Bridges Program will be 
confirmed in the upcoming State Budget. 

PUBLIC TRANSPORT AUTHORITY — REGIONAL SERVICE REVIEW 

6391. Hon Ken Travers to the Minister for Finance representing the Minister for Transport 

(1) Has the Public Transport Authority completed their review of regional services as detailed in the 2011–
12 State Budget, and if yes, what was the outcome of the review? 

(2) If no to (1), when will the review be completed? 

(3) Has or will any changes be made to any services as a result of this review? 

(4) Will the Minister table the final report of the review, and if not, why not? 

Hon SIMON O’BRIEN replied: 

The Public Transport Authority advises: 

(1)–(4)   With respect to Regional Town Bus services, ‘Orange’ School Bus services and Transwa services, these 
services are continually reviewed and, as such, changes are constantly made to these services. 

GUILDFORD HOTEL — RESTORATION PLAN 

6398. Hon Linda Savage to the Minister for Child Protection representing the Minister for Heritage 

I refer to the Minister’s statement to the Parliament on 28 March 2012 that ‘Through the Office of Heritage, the 
Heritage Council has been working with the owners of the Guildford Hotel and the City of Swan to progress the 
owners’ plans for restoration of the Hotel and redevelopment of the site as a whole’ and in light of the Hotel 
Owners’ (‘the Owners’) withdrawal of their appeal to the State Administrative Tribunal, I ask —  

(1) Has the State Heritage Office notified the Owners of the parts of the Guildford Hotel building requiring 
retention and preservation and set any timelines for these works?  

(2) Have the Owners presented a schedule for the proposed development and restoration of the Guildford 
Hotel, including the site, to the Minister and/or the State Heritage Office and/or the Heritage Council?  

(3) By what date does the Minister expect that the Owners will have completed the details required to 
comply with the City of Swan’s conditions of approval so that the Owners can apply for a building 
licence?  
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(4) Have the Owners engaged a suitably qualified heritage consultant to prepare documentation associated 
with the conservation plan and heritage agreements required under the City of Swan’s conditions of 
approval as now agreed between the City of Swan and the Owners? 

(5) Have the Owners engaged architects to prepare working drawings and other documentation in 
accordance with the current conditions of approval?  

(6) Have the Owners met with the Heritage Office and/or the Heritage Council and/or the Minister since 30 
November 2011 when the original conditions of approval were passed by the City of Swan?  

(7) If yes to (6), on what dates did these meetings take place and who was present?  

(8) Have the Owners applied to the Heritage Council for a heritage grant to assist with the restoration of the 
Guildford Hotel?  

(9) Have the Owners asked the Government or any other groups or agencies for financial support to ensure 
the success of their proposed redevelopment?  

(10) If yes to (9), to which body or bodies did the Owners apply and what responses did the Owners receive?  

(11) If the Owners decide that the commercial market is unable to sustain development of the 1300m2 
building site, has the Minister considered what options the Government has to ensure that the Guildford 
Hotel is restored? 

(12) In light of the public monies the Owners have already been beneficiaries of, including ‘in kind’ funds 
such as parking concessions, does the Minister consider it is reasonable also for the public to know —  

(a) the purchase price of the Guildford Hotel by the current Owners; 

(b) the current property valuation of the Guildford Hotel with and without the City of Swan’s 
parking concession; and 

(c) the current value of the Guildford Hotel as a ‘green field’ site (in the event of demolition or 
loss of the heritage-listed Hotel)? 

Hon ROBYN McSWEENEY replied: 

(1)  A condition of the City of Swan’s approval to the owner’s plans to restore and redevelop the Guildford 
Hotel is that prior to a building permit being issued, the owners must submit to the satisfaction of the 
State Heritage Office, detailed information and drawings prepared by a suitably qualified heritage 
consultant about the extent of demolition and retention, construction methods, scope of conservation, 
including reconstruction of the belvedere, materials and colours and interpretation strategy. 

The detail for the interior of the building will be considered when the owners have secured tenants for 
the development, and the proposed use of the spaces is determined. The State Heritage Office will work 
with the owners and the professionals they engage for the project through this process to ensure the 
needs of the owners and their tenants are met, and the heritage significance of the Hotel is preserved. 

Consistent with the conditions of the City of Swan’s development approval, the outcomes of this 
detailed work will be included in a Heritage Agreement between the owners, the City, the Heritage 
Council and the Minister for Heritage. The Heritage Agreement is a legally binding document, which 
will include the program and timing of works to be completed, and must be executed prior to the City 
issuing a building permit. 

(2)  No. 

(3)  The owners have advised that this is dependent on the securing of tenancies for the Hotel as the work to 
be undertaken will vary according to the type of tenancy. 

(4)–(5)  It is a condition of the City of Swan’s development approval that the detailed documentation for the 
restoration and redevelopment of the Guildford Hotel is prepared by a suitably qualified heritage 
consultant.  

(6)  Yes. 

(7)  Two meetings with the owner and his project manager have been held at the Minister for Heritage’s 
office since 30 November 2011. The first, on 20 February 2012, was attended by the Minister for 
Heritage and Principal Policy Advisor. A further meeting was held on 14 November 2012. Those in 
attendance included the Minister for Heritage and State Heritage Office Executive Director. The 
Property Owner and the Property Owner’s Project Manager attended both meetings. 

Representatives of the State Heritage Office attended the State Administrative Tribunal mediation 
sessions held on 28 February 2012 and 16 April 2012 at the invitation of the parties. 
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The owners have not met with the Heritage Council. 
(8)  The owners were awarded a grant for the preparation of a Conservation Management Plan prior to the 

fire. To assist the owners in the initial response after the fire, it was agreed that a portion of the grant 
funds would be used to commission a heritage consultant to help with the identification of significant 
fabric for retention and tagging, which was done. There are still remaining funds from this grant that 
may be put towards conservation of the place. 

(9)  The owners have not requested financial assistance from the Minister for Heritage or agencies in the 
Heritage portfolio. The Minister for Heritage is unaware of any approaches the owners may have made 
to other government agencies or groups for financial assistance. 

(10)  Not applicable. 
(11)  The owners are currently seeking tenants for the Hotel and adjacent retail development to progress their 

project. Therefore, there is no requirement at this stage to consider options available to the Government 
to ensure the restoration of the Hotel. 

(12)  No. The only public monies that the owner has received for the Guildford Hotel is a grant of $20 000, 
of which approximately $12 000 has been used. 

TRANSPORT — MINOR WORKS FUNDING 

6399. Hon Ken Travers to the Minister for Finance representing the Minister for Transport 

I refer to the Completed Works under Main Roads in 2012–13 State Budget and I ask, can the Minister for 
Transport table a list of all the projects that were funded under Minor Works (includes Black Spot and Urgent 
Minor Works) 2011–12, and if not why not? 

Hon SIMON O’BRIEN replied: 

Main Roads WA advises:  No.  Information regarding Black Spot and other funding is available on the Main 
Roads WA website. 

LOCAL GOVERNMENT BIODIVERSITY PLANNING GUIDELINES 

6408. Hon Sally Talbot to the Minister for Mental Health representing the Minister for Planning 

Noting that the Local Government Biodiversity Planning Guidelines for the Perth Metropolitan Region clearly 
states that ‘To ensure that Local Governments invest appropriately in local biodiversity planning, it is essential 
that the relevant parts of Strategies are endorsed by both the Western Australian Planning Commission and the 
State Government’s environmental agencies’, I ask —  
(1) Which local government authorities have completed local biodiversity strategies and incorporated these 

strategies into their town planning schemes? 

(2) For local government authorities which have not completed local biodiversity strategies and 
incorporated these strategies into their town planning schemes, can the Minister provide the following 
information about each council’s activities in this regard —  

(a) does the council intend to complete a local biodiversity strategy; 
(b) what is the timeframe for completion; 
(c) does the council intend to incorporate this strategy into its town planning scheme; 
(d) if yes to (c), when; and 
(e) if no to (c), why not? 

(3) What assistance or support is being provided by the Minister’s department and agencies to these 
councils to assist them with the process of completing the strategy? 

Hon HELEN MORTON replied: 

(1)  A total of 14 local governments have Council endorsed local biodiversity strategies.  
Two are in the process of incorporating local biodiversity conservation provisions into their local 
planning schemes: Shire of Mundaring and City of Wanneroo. Three are in the process of incorporating 
relevant components of their local biodiversity strategies into their local planning strategies: Shire of 
Chittering, Shire of Kalamunda and Shire of Mundaring. Two have adopted a local planning policy to 
assist implementation of their local biodiversity strategies: City of Wanneroo and Shire of Serpentine–
Jarrahdale. Other local governments have adopted local biodiversity strategies but have not necessarily 
incorporated relevant components into land use planning. These include the City of Greater Geraldton, 
the City of Stirling, the City of Armadale, the City of Joondalup, the Town of Bassendean, the City of 
Bayswater, the City of Belmont, the City of Kwinana, and the City of Swan. 
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(2)  Three other local governments have each commenced the preparation of a local biodiversity strategy in 
accordance with the Local Government Biodiversity Planning Guidelines. 

The City of Rockingham and the City of Mandurah 

(a)  Yes 

(b)  It is expected that the local biodiversity strategies will be completed in 2013. 

(c)  Each intends to incorporate relevant components of its local biodiversity strategy into its local 
planning strategy and/or a local planning policy, which will guide decisions under its local 
planning scheme. 

(d)  Incorporation into the local planning strategy and/or local planning policy will occur following 
completion of the local biodiversity strategies in 2013. 

(e)   Not applicable. 

The Shire of Murray 

(a)  Yes 

(b)  It is expected that the local biodiversity strategy will be completed in 2013. 

(c)  It is anticipated that new local land use planning provisions for biodiversity consideration will 
be proposed into its new local planning scheme.  

(d)  The timing of the Shire’s local planning strategy and scheme is subject to the completion of 
the Strategic Assessment for the Perth and Peel Regions and the Southern Metropolitan Perth 
and Peel Sub-regional Structure Plan. 

(e)  Not applicable. 

(3)  The Department of Planning is supporting the Western Australian Local Government Association with 
the delivery of the ‘Local Government Biodiversity Program’, which is primarily funded through the 
State Natural Resource Management Program. The Department is entering into an agreement with the 
Association for the provision of technical assistance to local government authorities who are preparing 
local biodiversity strategies and integrating biodiversity into local planning strategies, schemes, policies 
and structure plans. 

The Department has supported the Association and local governments with local biodiversity planning 
over the past decade, through the implementation of Bush Forever, the Perth and South West 
Biodiversity Projects, and the EnviroPlanning Program. 

SYDNEY ROAD, GNANGARA — DUAL CARRIAGEWAY 

6411. Hon Ken Travers to the Minister for Mental Health representing the Minister for Planning 

(1) What plans are there for a dual carriageway on Sydney Road in Gnangara? 

(2) Is there a reservation for the dual carriageway in place? 

(3) If yes to (2), on which side of the existing road would the dual carriageway occur? 

(4) Will the Minister table any maps, plans or images of the proposed reservation or zoning? 

(5) If no to (4), why not? 

Hon HELEN MORTON replied: 

(1)–(5)  Sydney Road is a local road under the care and management of the City of Wanneroo. Accordingly, any 
details regarding this road should be sought from Council. 

 

__________ 
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