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CRIMINAL CODE AMENDMENT (RACIAL VILIFICATION) BILL 2004 
Consideration in Detail 

Point of Order 

Mr C.J. BARNETT:  Why is the Premier not handling his Bill?  He is clearly in the House; in fact, he just left 
the Chamber.   

A government member:  That is not a point of order! 

Mr C.J. BARNETT:  It may not be a point of order, but I am talking about a courtesy to this House.  This is 
serious legislation.  What is the standard?  I would appreciate a ruling on ministers’ handling their own 
legislation.   

The SPEAKER:  The Leader of the Opposition may not have been in the House when I warned members about 
making irrelevant points of order.  This point of order is irrelevant.  The Leader of the Opposition knows the 
rules.  Any minister can have carriage of a Bill.   

Mr C.J. Barnett:  Clearly the Premier has no commitment to the Bill.   

The SPEAKER:  That may be your opinion; it is not the opinion of others.   

Debate Resumed 

Clause 1:  Short title -  
Ms S.E. WALKER:  I will seek to amend the title of the Bill, which is the Criminal Code Amendment (Racial 
vilification) Bill 2004.  I will seek to delete the words “racial vilification” and to insert the words “threats to 
racial groups”.   

Yesterday I outlined the reason for doing this, although it appears to have fallen on deaf years because the 
Premier was not in the Chamber for most of my speech.  I outlined not only why this Bill is misconceived but 
also why chapter XI of the Criminal Code is misconceived.  Chapter XI deals only with a portion of the 
problems that faced racial groups in Perth in the 1980s and that have faced them recently in the form of serious 
race hate crimes.  Yesterday I explained that I had gone back and looked at the Bills that were introduced in the 
1980s, which were predecessors to chapter XI of the Criminal Code, and that I had looked at the Legislative 
Council’s select committee report.  I outlined in detail what was happening in Perth at the time.  I referred to 
material and information that I had received from the Jack van Tongeren appeal that was heard in the Supreme 
Court in 1990.  A litany of serious and violent offences from that appeal never saw the light of day when 
Parliament discussed chapter XI of the Criminal Code.  In my view, Parliament should be taking them into 
account.  When considering such legislation, it is Parliament’s priority to protect racial groups from violence.  
The crimes that were committed, which I outlined yesterday, should be the dominant focus of any Bill before 
this Parliament.   

Yesterday I outlined some offences that had been committed this February in Perth.  I referred to a 74-year-old 
man who found graffiti on his synagogue and spoke about the terror and fear that that incident instilled in him.  I 
spoke about Mr and Mrs Foo, the firebombing of their restaurant and the way they felt.  I went back to the 1980s 
and went through all the firebombings of Asian restaurants and all the activities that Jack van Tongeren got up 
to, including stealing motor vehicles to carry out his intention, which was to terrorise Asians and other people in 
the community so that they would leave Western Australia.  Anyone can read that appeal.  They should do so.  
They should read it to see what was happening in Perth in the 1980s, why the current chapter XI is in the 
Criminal Code and why it is misconceived.   

Yesterday I said that it is true that posters and handbills were part of the campaign by the Australian Nationalists 
Movement.  For some reason the then Attorney General, Hon Joe Berinson, chose to make that the focal point of 
the offence.  In fact, that was not the intention, firstly, of Jack van Tongeren.  His intention was terrorisation of 
Asian groups and whole racial groups.  He succeeded and used violent means.  Yesterday I asked how members 
would feel about their friends and families if they turned up at their electorate office on the way home and found 
that it had been firebombed and gutted.  How would they feel if bits of shrapnel had been wrapped around power 
gel and detonated in their electorate office?  Would they be worried about their children, their partners, their 
loved ones, their parents and their pets?  That is the sort of thing we are talking about.  Yesterday I tried to 
convey to the Government where I believe this Bill is misconceived. 

Mrs C.L. EDWARDES:  I would like to allow the member for Nedlands to continue her remarks on the reasons 
we want to change the title of the Bill. 
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The ACTING SPEAKER (Mr A.D. McRae):  The member for Nedlands has the call.  Can I clarify whether she 
has moved that amendment. 

Ms S.E. WALKER:  Does the Acting Speaker want me to move it now?  I can move it now. 

The ACTING SPEAKER:  The member does not have to.  I am just trying to understand where the debate is 
going.  We need to keep the debate on track. 

Ms S.E. WALKER:  I will talk about my reason for wanting to change the title.  I want to set the stage for where 
the Opposition is coming from on this Bill.  We agree that the current chapter XI penalties are pathetic.  They 
have not been used by the Director of Public Prosecutions or the police because the offences that are created 
under chapter XI do not reflect the nature of the offences that offenders such as Jack van Tongeren and the ANM 
committed in the 1980s and other people commit now.  The offence in chapter XI is all about handbills and 
graffiti; it is not about the serious nature of the offences that they committed.  In the 1980s Jack van Tongeren 
was convicted of 53 offences and was acquitted of a few.  However, some of those offences were very violent.  
They involved a range of activities.  The current chapter XI, the thrust and content of the legislation, and the 
penalties do not reflect the conduct that the community wanted the Parliament to stop.  The reason I am coming 
at it from where I am is that recently when I saw on television Mr and Mrs Foo’s restaurant that had been 
firebombed, it made me think back to trials that I conducted in relation to threats to kill.   

In my view, this Bill should be about the serious violence that is experienced by members of racial groups.  It 
should focus on that conduct.  I refer to the penalties contained in the Criminal Code for the offence of making 
threats to an individual.  In my view, the penalties that are imposed for making threats to a racial group should be 
greater than they are.  When a group such as the Australian Nationalists Movement firebombs an Asian 
restaurant or attacks a Jewish synagogue, it not only affects one person or makes one person feel fear, 
apprehension or danger, but also affects whole racial groups and most people in the community, who feel fearful 
and apprehensive about such people operating in the community.  The change to the Criminal Code that is 
outlined in the Bill forms the thrust of the direction in which the Opposition believes the content of this Bill 
should be moving.  That is not to say that the current content of the Bill should not be dealt with in the civil 
arena.   

I refer to the Victorian legislation that I think Hon Giz Watson spoke about when the Opposition first mooted 
increases to the penalties.  Victoria has created legislation in the civil area, which is what the Government is 
trying to do in this Bill.  It is not right.  I will give an example of why it is not right.  The federal Sex 
Discrimination Act 1984 and the Equal Opportunity Act provide for the offence of sexual harassment.  I have 
with me a copy of the Sex Discrimination Act 1984, which is all about sexual harassment.  This Bill talks about 
harassment, but that offence does not belong in the code.  The Sex Discrimination Act 1984 outlines the meaning 
of sexual harassment.  This Bill talks about harassment.  I do not think that should be covered in the code.  
However, threats of violence should be contained in it.  Section 28A of the Sex Discrimination Act 1984 is 
headed “Meaning of sexual harassment”.   

Mrs C.L. EDWARDES:  I would like the member for Nedlands to be able to complete her remarks on the 
reasons for putting forward the changes for racial hatred, in the context of the Bill.   

Ms S.E. WALKER:  The Opposition has no problem with the penalties that are being increased here; however, it 
has a problem with the content of the Bill and where the Bill is heading.  The federal Sex Discrimination Act 
states at section 28A - 

(1) For the purposes of this Division, a person sexually harasses another person (the person 
harassed ) if:  

(a) the person makes an unwelcome sexual advance, or an unwelcome request for sexual 
favours, to the person harassed; or  

(b) engages in other unwelcome conduct of a sexual nature in relation to the person 
harassed;  

in circumstances in which a reasonable person, having regard to all the circumstances, would 
have anticipated that the person harassed would be offended, humiliated or intimidated.  

(2) In this section:  

“conduct of a sexual nature” includes making a statement of a sexual nature to a person, or in 
the presence of a person, whether the statement is made orally or in writing.  

What I am trying to demonstrate is that the problem with chapter XI of the Criminal Code started with the 
Attorney General’s original reference to the Law Reform Commission and the Equal Opportunity Commission.  
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The reference was only part of the response to the vilification which was going on at the time and which the 
ANM’s whole plan involved.  In my view, some of that conduct belongs in the civil sphere and some belongs in 
the criminal sphere.  I have worked with the Criminal Code and as a prosecutor.  We should be increasing the 
penalty in light of the current offence under the Criminal Code of making threats to kill an individual.  I will 
outline what that offence is in the Criminal Code; however, I will not do it now.  It is my belief and my 
conviction that that is how the legislation should have proceeded.  The legislation was drafted very quickly and 
is very confused.  Nowhere in the Bill does it refer to the real violence that happened to racial groups in the 
1980s or earlier this year.  The initiative that generated this Bill was the dreadful violent attacks that occurred in 
the community, yet the Bill refers to “hatred of, serious contempt for, abuse of or severe ridicule of” people and 
includes “to threaten, abuse or ridicule” people.  Where does the Bill refer to fear and apprehension of injury or 
harm, and threats of harm to property?  Those aspects are not included in the Bill.  In my view the provisions in 
this Bill are quite dangerous.  Harassment provisions are referred to in the Bill that should never have gone into 
the Criminal Code in the first place.  In my view the provisions in this Bill will never see the light of day.  The 
ethnic community has been sold a pup with this legislation.  I refer specifically to the first four clauses.   
Ms M.M. Quirk interjected. 
Ms S.E. WALKER:  I am tired of hearing the member for Girrawheen’s carping.  She should get up and speak, if 
she wants to.  I cannot help it if she and her side did not do their homework before they came into this place. 
Ms M.M. Quirk: I am asking you whether you are supporting the Bill; after 15 minutes we don’t know. 
Ms S.E. WALKER:  The member for Girrawheen did not bother to read the Jack van Tongeren appeal.  She 
should have known better, but she is too lazy to do that.  I have done my research.  I have read as much as I can 
read on this topic and I believe that this Bill is going the wrong way.   
Ms M.M. Quirk interjected. 
Ms S.E. WALKER:  The member for Girrawheen can get up and speak in this place; she very rarely does. 

Ms M.M. Quirk:  I can’t get a word in edgeways. 

Ms S.E. WALKER:  The member for Girrawheen should please get up and talk on behalf of her own electorate.   

When the Opposition said that the penalties in this Bill should be substantially increased, Mr Mike Dean, the 
President of the Western Australian Police Union, supported that view.  The police have never used the current 
provisions in the Criminal Code because they are incompetent, ineffective, inoperative and do not reflect the true 
nature of the offence.  I move - 

Page 1, lines 9 and 10 - To delete “(Racial Vilification)” and substitute “(Threats to Racial Groups)”. 

Mr J.A. McGINTY:  The amendment is not agreed to for three reasons.  Firstly, the whole tenor of chapter XI of 
the Criminal Code is to focus on conduct rather than the identity of a victim.  The amendment moved by the 
member for Nedlands will focus on racial groups.  It does not accurately describe chapter XI nor appropriately 
describe what the amendments will do.  Secondly, the title of chapter XI properly describes the nature of the 
conduct we seek to proscribe but not by reference to the identity of the victim.  Chapter XI is headed “Racist 
harassment and incitement to racial hatred”.  It is very much that notion that chapter XI is about.  This Bill seeks 
to amend chapter XI and carries forward the notion that it is the nature of the conduct that we are seeking to 
proscribe. 

The third reason the amendment is not acceptable is that the Bill deals with more than threats.  It deals with 
creating animosity, which is not a threat.  It also includes harassment, which encompasses but is not limited to 
threats.  If the title of the Bill, and I presume subsequent amendments that would flow from that, were limited to 
threats to racial groups, a host of matters that were not threats and did not properly describe the victim would be 
left out of the Bill.  Therefore, we do not find acceptable the amendment which seeks to limit the title of the Bill 
in that way.   

Mr R.F. JOHNSON:  I was going to speak on clause 1 before it was amended, but I am happy to speak on the 
amendment moved by the member for Nedlands.  I have concerns about the title of the Bill.  The amendment 
reflects what we on this side of the House deem to be a serious problem; more serious than the issue of 
animosity.  I am glad the Attorney General brought up that issue, because he wants to give a 14-year prison 
sentence to someone if he is deemed to have spoken in a way that creates animosity to a racial group or a person 
within a racial group, which I find absolutely astounding.  I do not think the Attorney General has actually read 
the Bill.  He has been sold a pup by the Premier, who has handballed the Bill on to him.  The person who has 
carriage of this Bill has gone outside the Chamber, and the Attorney General has been left to handle it.  
However, I am very pleased to hear the comments that he has made so far, and I will come back to deal with 
them when we get to the relevant clauses.  
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The amendment moved by the member for Nedlands encompasses more of what this Parliament should be doing.  
We should be looking more seriously at threats to racial groups and to people within an ethnic community.  That 
is the most serious issue.   

I want to ask the Attorney General, who will have to ask the Director of Public Prosecutions because he is the 
only one who will know the answer, when the title of this Bill first came into being?  This is a different matter to 
chapter XI of the Criminal Code; the Attorney General wants to give this Bill a new title now.  When was the 
DPP asked to come up with this Bill, and when was the title of this Bill mooted?  It is a very simple question, 
and the DPP will know the answer because he knows when the Premier’s department came to him asking for a 
Bill to deal with this problem.  It wanted to deal with racial vilification - that is the term it would have used.  I 
want to know whether this was something that was done in a great hurry.  The Premier’s Office of Multicultural 
Interests and the Equal Opportunity Commission has put out a consultation paper dated August 2004 and 
entitled, “Racial and Religious Vilification”.  One would assume that the Government wanted some public input 
into this serious issue.  I know for a fact that a lot of members of the public have actually responded, and are still 
responding, and that is why the closing date, which was 3 September, has been extended to 1 October.  One 
would have assumed that the Government would have wanted some information, feedback and true public 
consultation before going full steam ahead on something that might be a little idea in the Premier’s mind.   

My questions are: when was the Bill’s title first mooted - when was the DPP asked to write this Bill - and why 
was it brought forward when only one side of the public consultation has been addressed?  We have received 
input from the racial side on racial vilification, but why not the religious side?  That was the Government’s 
proposal through the Office of Multicultural Interests and the Equal Opportunities Commission.  That is why it 
sent out this rather glossy brochure, and I do not have a problem with that; there is a lot of good stuff in it 
actually.  The Government wanted public consultation, and it is now getting it, weeks after the Bill has been 
introduced into this Parliament.  I hope the Attorney General will be able to answer my questions after he has 
talked to the DPP. 

Mr J.A. McGINTY:  I can provide some information, although I am not sure whether it will completely answer 
the question.  The discussion paper was released on 6 August.  Cabinet resolved on 9 August to authorise the 
drafting of a Bill.  The title of the Bill was allocated to it by parliamentary counsel.  

Mr R.F. Johnson:  Who initiated the discussion paper?  

Mr J.A. McGINTY:  There had been, for some considerable time - 

Mr R.F. Johnson:  Are you referring to this one?  

Mr J.A. McGINTY:  Yes.  

Mr R.F. Johnson:  Why is it that the Premier has come forward with legislation, brought into this House four 
weeks ago, without waiting to get the results of this?  

Mr J.A. McGINTY:  Very simply, at least two very broad concepts were involved.  One was the question of 
religious vilification.  What was being sought there was an extended period of public consultation.  Quite 
frankly, I think that is problematic, even though it exists in some other jurisdictions, and it was deemed to be 
desirable to have a longer consultation period about it to determine what the response will be on the question of 
religious vilification.  That is not included in this Bill.  The second issue was the response to the racial 
vilification questions.  Obviously a lot of thought went into that document and the way in which we would 
respond to an upsurge of racism, racist attacks and racial vilification in the community over a considerable 
period.  It was seen that there was a need to respond to the racist element and not the religious one in the way 
this Bill does.   

Mr R.F. Johnson:  But the events you are referring to were dealt with by the police and the courts.  

Mr J.A. McGINTY:  I am probably in a unique position here, because I am also the victim of one of the racist 
attacks.  As I am sure the member is aware, Australian Nationalists Movement members have pleaded guilty to 
daubing racist graffiti on my electorate office, so I know a little about what this is about.  I do not regard myself 
as a racial group, even though I was the target.  Maybe I was not the target, but my electorate office was daubed 
with graffiti.  

Ms S.E. Walker:  It was designed to stop you from supporting this measure.  

Mr J.A. McGINTY:  It certainly was not a threat to a racial group if it was designed to stop me.  I just make the 
point that it is a unique position for anyone in this Parliament to be in a sense one of the many victims or 
intended victims of the activity we are now seeking to proscribe.   

Mr R.F. Johnson:  You are not unique in that.  
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Mr J.A. McGINTY:  In this sense, I think that is the case.  

Mr R.F. Johnson:  When did that happen?  

Mr J.A. McGINTY:  About 12 months ago.  From memory, it was August last year.  I might be marginally 
wrong on that date, but it was approximately 12 months.  However, that is probably not all that crucial to this 
issue.  An antiracism task force had been giving consideration to a raft of matters, in particular to legislative 
changes in other jurisdictions, and was feeding in through the Equal Opportunity Commission and the Premier’s 
office.  It had been considering these matters over a long period, so it is not as if it was an idea for something to 
do today.  It had been a long time in gestation, resulting in the publication of the report of which the member 
now has a copy.  

Mr R.F. JOHNSON:  The task force the Attorney General is talking about is the one highlighted in the front of 
this booklet as having been established within the Department of the Premier and Cabinet by the Premier when 
he became the Minister for Citizenship and Multicultural Interests.  Is that the one the Attorney General is 
talking about?  

Mr J.A. McGinty:  Yes.   

Mr R.F. JOHNSON:  It hardly ever meets.   

Ms M.M. Quirk:  That is wrong.   
Mr R.F. JOHNSON:  I think it has met about twice in the past year.  The member for Girrawheen is on that 
committee.  If I am wrong, I will apologise.  The member can tell me how many times the committee has met in 
the past year and the year before that.   
Ms M.M. Quirk:  You said it hardly ever meets.   
Mr R.F. JOHNSON:  I said in the past year.  That is what the Attorney General and I have been talking about.  
The member for Girrawheen knows how many times it has met.  I know how many times it has met.  The task 
force did not make the recommendations for the Bill that is before the House now; it released a public document. 
Mr J.A. McGinty:  I am told it meets about quarterly.   
Mr R.F. JOHNSON:  It should do, but it does not. 

Mr J.A. McGinty:  I am told that is about how many times it has met since we came to government.   
Mr R.F. JOHNSON:  That is not right.   

Mr J.A. McGinty:  That is what I am told. 

Mr R.F. JOHNSON:  Its meetings are reliant upon the Premier’s availability.  During the past year or so he has 
not been available often.   
Ms M.M. Quirk:  That is wrong.   

Mr R.F. JOHNSON:  The member for Girrawheen can correct me if I am wrong.  She can stand in the House and 
tell me how many times the committee has met in the past year and in the 12 months prior to that.  Remember 
that members must tell the truth in this place.  It is all very well for the member to interject and try to be clever.  
She should make a statement as a member of that committee, or the task force as the Attorney General calls it - I 
have never heard it called a task force before.  I thought it was a committee that was supposed to make 
recommendations to the Premier.  I would love the member to stand and tell the truth about how many times the 
committee has met in the past 12 months with regard to the Bill now before the House.  The Attorney General 
said that this legislation is the culmination of the recommendations of the task force.  I do not believe that is the 
truth.  I do not think the Attorney General is deliberately misleading us; I think he does not know enough about 
this issue.  That is the problem.  That is why the Premier should be here.  It is his committee or task force.   

Ms M.M. Quirk:  It sat about three times this year.   

Mr R.F. JOHNSON:  I said twice and the member says that she thinks it met about three times.  The member 
should go outside the Chamber, phone the Premier’s department and find out how many times the committee has 
met in the past 12 months.  It certainly does not meet quarterly as the Attorney General just said.  I do not recall 
it meeting quarterly last year either.  The important issue is that the Attorney General unwittingly, not 
deliberately, has misled the House by saying that the committee meets quarterly, which it does not.  Even one of 
the members of that committee just admitted it.   

Ms M.M. Quirk:  I did not. 

Mr R.F. JOHNSON:  I said that I believe it has met twice and she has said that she believes it has met three 
times.  However, she will not go outside the Chamber and find out for sure.  The Bill is not the culmination of 
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the work of the task force.  The public consultation document is the culmination of the work of the task force.  
We are always being told that this Government is right into public consultation and that it consults with the 
public before it does things.  That has not happened.  From what the Attorney General has told me, it is quite 
clear that somebody from the Premier’s department thought that because the Government had been in office for 
four years and because the Labor Party when it was in opposition said it would do this, that and the other but had 
not done it, it had better do it before the next election.  The Government has only a few more weeks in which to 
do it, especially if an election is called in December.  Perhaps the Government has only four weeks left in which 
to do it.  Therefore, the Government decided to introduce this legislation into the House, as it thought that 
otherwise it might not receive some votes from the multicultural community.  I do not think the Government will 
gain any votes from having introduced this Bill because I do not think the multicultural community approves of 
it.  Certainly the people to whom I have spoken do not approve of it.   

The Attorney General has confirmed that this legislation was first provided to the Director of Public 
Prosecutions in August, about six weeks ago.  It went to Cabinet almost certainly as a draft for Cabinet to 
approve on 9 August and then it was introduced into Parliament before 3 September, which is the closing date 
for the consultation program.  The Attorney General should not tell me that it has not been done in an absolute 
rush, because it has.  That is why I say political opportunism is the reason for this action of the Government.  I 
support the amendment moved by the member for Nedlands. 

Ms S.E. WALKER:  I will just go back over the comments made by the Attorney General on why he rejects the 
Opposition’s amendment to the title.  I want to make it very clear that the Opposition is not seeking to limit in 
any way legislation against the type of conduct experienced by racial groups, which should be legislated against.  
What the Opposition is seeking to do is to confine to the Criminal Code provisions covering conduct by the 
Australian Nationalist Movement that was intended to terrorise communities and the effect of that conduct, 
which was to terrorise and did terrorise communities.  All the conduct that is sought to be covered by this Bill 
can be remedied under the civil sphere such as in the Victorian legislation.   
We are concerned that this Bill does not address serious acts of violence and threats, which are the main purpose 
of the ANM.  The Attorney General said that the criminal conduct that took place in his office would not come 
within this definition.  It would not because, as far as I am aware, the Attorney General is not part of an ethnic 
racial group to which this legislation is meant to apply.  Other provisions in other Acts can deal with that sort of 
conduct.  The Attorney General said that one of the reasons for the legislation is that he is concerned about racial 
hatred.  He has talked about incitement through animosity.   
I do not know how many times I can express this or go over it.  Andre Malan wrote in his article of 20 July that 
he could understand the President of the Western Australian Ethnic Communities Council wanting people to face 
charges of incitement to racial hatred.  He said that he could understand Mr Suresh Rajan’s anger and 
determination to throw the book at the vandals.  We can all understand that.  There is a sublime irony here.  
Instead of inciting racial hatred, attacks of this sort usually have the opposite effect.  That is not what was 
happening in the Perth community in the 1980s.  People were not being incited to racial hatred.  They are not 
being incited to racial hatred as a result of the current wave of attacks.  They are aghast and horrified that these 
serious criminal acts of violence, such as firebombing, can occur to minority racial groups in our community.  
They want us to address that problem.  They also want us to address the problem of posters.  However, the 
provisions covering such offences do not belong in the Criminal Code.  What belongs in the Criminal Code are 
provisions covering the serious threats, such as threats of firebombing and bombing.  They belong in the 
Criminal Code.  For example, section 338 of the Criminal Code refers to threats.  It reads - 

In this chapter a reference to a threat is a reference to a statement or behaviour that expressly 
constitutes, or may reasonably be regarded as constituting, a threat to -  

(a) kill, injure, endanger or harm any person, whether a particular person or not;  

(b) destroy, damage, endanger or harm any property, whether particular property or not;  

(c) take or exercise control of a building, structure or conveyance by force or violence; or  

(d) cause a detriment of any kind to any person, whether a particular person or not.  

In the 1980s the lady who assisted Aussies Against Racism went home and found that her car had been gutted by 
fire because the Jack van Tongeren ANM wanted to terrorise her.  She was terrorised.  When Mr Smurthwaite 
was lured into a Kardinya car park and beaten with a lump of wood and kicked by, I believe, eight men wearing 
boots and balaclavas, I am sure he was terrorised.  When people went to restaurants one morning and found them 
fire bombed, they were terrorised.  That was the intention.  However, for some reason we have lost it.  Yesterday 
I went through the terms of reference that the then Attorney General, Hon Joe Berinson, gave to the Law Reform 
Commission, one of which was - 
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•  what changes to the law, if any, are needed to deter adequately acts which incite racial hatred. 

That should never have been the question.   

Mr R.F. JOHNSON:  I am enthralled by the comments of the member for Nedlands.  I know that she has many 
more comments to make on this clause, and I would like to hear more from her. 

Ms S.E. WALKER:  The question that the then Attorney General should have asked the commission is what 
changes to the law, if any, are needed to adequately deter acts of urban terrorism against racial groups.  That is 
what this issue is all about.  That is why this legislation is misconceived.  The Attorney General said that he will 
not accept this amendment, for three reasons.  He said, first, that this legislation is about incitement to racial 
hatred.  It is not.  That is only part of it.  It is about terrorising.  It is about urban guerilla warfare by a group of 
people against racial groups.  Incitement to racial hatred is a secondary factor.  I referred to that yesterday when I 
said that the chief crown prosecutor, Mr Scott, QC, said in his opening that the intent of Jack van Tongeren and 
the group of people whom he had mustered around him was to terrorise people.  That is exactly what they did.  
Their aim was not to incite racial hatred.  The incitement that took place occurred after the posters had been put 
out in the community and children went to school and ridiculed or made racial comments to other children at the 
school.  The Attorney General said also that this legislation is about more than just threats; it is about animosity.  
I agree.  We are not seeking to limit the type of conduct that racial groups experience.  However, we are seeking 
to limit the type of behaviour that this legislation proposes to cover.  The type of behaviour that we are seeking 
to cover is far more serious than the behaviour the Attorney General is seeking to cover.  We believe that when 
the type of behaviour that we are seeking to cover is compared with other offences in the Criminal Code, it does 
warrant an increase in penalties.  However, we do not believe that behaviour such as ridiculing people should 
attract a penalty of imprisonment for up to 14 years.  Such an offence may belong somewhere else, perhaps in 
the Equal Opportunity Act.  However, that is a matter for another debate in this place at another time.  What we 
are seeking to do is what the community wanted us to do in the 1980s and what it wants us to do now; namely, to 
put in place legislation that will send a clear message to the community that we will not tolerate urban terrorism 
against racial groups.  The Attorney General’s argument is misconceived.  The Attorney General gave three 
reasons.  The first was something about conduct.  Can the Attorney tell me again what he said? 
Mr J.A. McGinty:  Yes.  I said that your proposed change to the short title of the Bill seems to focus more on the 
identity of the victim than on the nature of the conduct. 
Ms S.E. WALKER  No.  I am focusing on the nature of the conduct.  The conduct is threats to racial groups.  I 
believe the Opposition is spot on with this amendment.  I am focusing on conduct whereby a person threatens 
another person.  The Opposition has proposed the following definition-  

“threaten” means a reference to a statement or behaviour that expressly constitutes, or may reasonably 
be regarded as constituting, a threat to -  

(a) kill, injure, endanger or harm any person . . .  

(b) destroy, damage, endanger or harm any property . . .  
The Director of Public Prosecutions is sitting next to the Attorney.  When the DPP wants to prosecute a person 
for firebombing an Asian restaurant, he does not have a relevant offence under which he can prosecute that 
person.  He therefore needs to use other provisions of the Criminal Code, such as that the person has threatened 
to come back and kill all the Asians who are running that restaurant.  The people who are running the restaurant 
would take that threat quite seriously, because their restaurant has been gutted in the fire.  The DPP could also 
use the criminal damages provision.  However, that would not reflect the nature of the offence.  The nature of the 
offence is a combination of both those offences, and it is aggravated by the fact that it is targeted at the members 
of a particular racial group in order to terrorise them.  That is why there is no clear message to people like Jack 
van Tongeren.  How can there possibly be?  All we have at the moment is posters and stickers and two years 
imprisonment. 

Mr J.L. BRADSHAW:  I think the member for Nedlands is making some very valid points.  I find it interesting 
that the Government has rushed this Bill into the House when there is already a discussion document in the 
community.  Why is the Bill before the House before the discussion paper has been dealt with? 

The ACTING SPEAKER (Mr A.D. McRae):  I thank the member for his contribution but we are dealing with an 
amendment to delete words.  His comments have nothing to do with the question before the House.  I ask the 
member to make comment relevant to the question before the House. 

Mr J.L. BRADSHAW:  My comments are relevant because they concern the title of the Bill.  The Bill would not 
be before the House if normal processes had taken place and the discussion paper had been dealt with by the 
committee.  Instead of that, this Bill with its title is rushed before the House. 
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Ms S.E. WALKER:  I return to why this Bill was brought on.  The title of the Bill reflects the fact that not a lot 
of thought has gone into the legislation.  I am quite sure that if the Attorney General read a copy of the van 
Tongeren appeal he would, after a few days, come to the position I have come to.  He would see the sense in it.  
There is no doubt that the only reason the Bill is here is that the Opposition said it would introduce a private 
member’s Bill.  It is totally outrageous that people in our community - minority groups - experience this sort of 
violence and conduct but that the penalties for offenders do not reflect the true nature of the offences because the 
penalties are for only one or two years imprisonment.  It is totally outrageous.  I do not believe I can say any 
more on the subject.  I have a belief and conviction that this is the right way to go. 

Amendment put and a division taken with the following result - 

Ayes (16) 

Mr R.A. Ainsworth Mr M.F. Board Ms K. Hodson-Thomas Mr P.G. Pendal 
Mr C.J. Barnett Dr E. Constable Mr M.G. House Mr R.N. Sweetman 
Mr D.F. Barron-Sullivan Mr J.H.D. Day Mr R.F. Johnson Ms S.E. Walker 
Mr M.J. Birney Mrs C.L. Edwardes Mr W.J. McNee Mr J.L. Bradshaw (Teller) 

Noes (26) 

Mr P.W. Andrews Mrs D.J. Guise Mr M. McGowan Mrs M.H. Roberts 
Mr J.J.M. Bowler Mr S.R. Hill Ms S.M. McHale Mr D.A. Templeman 
Mr C.M. Brown Mr J.N. Hyde Mr N.R. Marlborough Mr P.B. Watson 
Mr A.J. Carpenter Mr J.C. Kobelke Mr M.P. Murray Mr M.P. Whitely 
Mr J.B. D’Orazio Mr R.C. Kucera Mr A.P. O’Gorman Ms M.M. Quirk (Teller) 
Dr J.M. Edwards Ms A.J. MacTiernan Mr J.R. Quigley  
Dr G.I. Gallop Mr J.A. McGinty Ms J.A. Radisich  

            

Pairs 

 Mr J.P.D. Edwards  Mr A.J. Dean 
 Mr A.D. Marshall  Mrs C.A. Martin 
 Mr P.D. Omodei  Mr F.M. Logan 
 Mr M.W. Trenorden  Mr E.S. Ripper 

Independent Pairs 

Mr B.K. Masters 
Dr J.M. Woollard 

Amendment thus negatived.   

Clause put and passed. 

Clauses 2 and 3 put and passed. 

Clause 4:  Section 76 amended - 
Ms S.E. WALKER:  My proposed amendment follows the Opposition’s line of reasoning in relation to 
upgrading the seriousness of the conduct which the Bill attacks.  Clause 4 provides for a widening of the 
provisions in the Criminal Code.  This is an extension; that is, a widening of the conduct that will be captured by 
the Criminal Code under this Bill.  The proposed section includes a definition of “animosity towards”, which 
means “hatred of, serious contempt for, abuse of or severe ridicule of”.  That was not the problem in the 1980s.  
Sure, people were ridiculed.  People ridicule each other every day in this House.  The only good thing about this 
Bill is that I would probably be able to prosecute the Minister for Police and Emergency Services for certain 
racist comments she made to me one day.  She said to me, after I had been here for quite some time, that she 
could not understand my accent, and that was done to severely ridicule me.  That is the problem. 

Mr M.J. Birney:  It’s lucky she had parliamentary privilege.   

Ms S.E. WALKER:  That is right.  Everyone can understand what I say!  The point I am making is that it was 
done to ridicule me.  It is ridiculous for the Government to want to capture that sort of stuff and make it a 
criminal offence that can attract a 14-year sentence.  It does not address the serious nature of the threats that were 
happening to people in this community in the 1980s or in recent months.  They were not being ridiculed - they 
were being fire bombed.  They were not being abused.  Abuse goes on in this House every day.  Their houses 
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were being torched.  People were not contemptuous of them - they hated them and acted in such a way that those 
people felt that their lives and their children’s lives were being threatened.  Those crimes invoke terrible 
memories.  It is not about contempt, abuse or ridicule.  It is about creating an offence that sends a clear message 
to offenders that if they want to engage in one-off acts of terrorism or terrorism on a grand scale because they 
want to instil terror, fear and apprehension into the lives of families, children, parents, partners and pets, they 
will face a hefty penalty.  This is not about ridicule or contempt.  This Bill was introduced in a hurry.  The 
Government has had nearly four years to introduce this legislation.  However, it has done so now only because 
the Opposition said that it would increase the penalties because we recognise the conduct that the community 
wants stopped.  The Government is on dangerous ground.  The definition “animosity towards” is relevant to the 
first four provisions.  The ethnic community is hoping that it will be able to get prosecutions as a result of this 
Bill, even if “animosity towards” stays in the Bill.  However, it will find it very difficult to get prosecutions.  The 
Attorney General and the Government’s ministers and backbenchers know that.  Indeed, I am sure that it was 
discussed in Cabinet.  The Government has kept the intent provisions.  Subjective intention on the part of the 
accused still has to be proved, and the consent of the Director of Public Prosecutions still has to be gained.   

Dr E. CONSTABLE:  My comments will continue from what the member for Nedlands has been saying, 
particularly about the meaning of “animosity towards”.  I have a lot of trouble with that definition, because the 
Government is trying to legislate feelings.  Animosity is a feeling.  The Oxford dictionary defines “animosity” as 
a spirit or strong feelings of hostility.  I am willing to be persuaded by the Attorney General if he can help me 
understand how the Government can legislate on people’s feelings.  Animosity is a feeling.  It is a negative 
feeling, and not one that we necessarily like.  Hatred is also a feeling.  A person feels hatred or strong dislike 
towards someone.  Serious contempt for a person is also a feeling.  As included in the definition of “animosity 
towards”, “hatred of” and “serious contempt for” are feelings and attitudes.  The definition changes tack and 
refers to “abuse” and “ridicule”.  Somehow it mixes up a number of feelings that have different meanings and 
then moves on to actions.  I am not exactly sure where the Government is going with this, or what it is trying to 
achieve.  I want that clarified, because we have to be careful with these definitions.  This really ends up being a 
grab bag that tries to cover a lot of different things.  Maybe we need a number of separate definitions rather than 
trying to put it all into this.  Animosity does not mean ridicule.  I suppose we could legislate and say, “Yes, it 
does.  Blow the Oxford dictionary.  Animosity does actually mean to ridicule someone.”  I do not think it does.  
If we want ridicule defined, let us define it.  If that is what we want to put in this legislation, let us be much more 
careful with our use of language.  An issue was raised in question time today about being careful with language.  
Let us be careful how we do this, because it is incredibly serious legislation.  None of us condones racial 
vilification.  However, if we are not clear about what we mean, I believe it will be very confusing when these 
matters come before the courts.  I do not think that little grab bag in the first definition does us any good at all.  I 
do not think it clarifies matters; I believe it makes it very messy.   

Mr R.F. JOHNSON:  I want to check whether the member for Nedlands has moved her amendment or whether 
we are still talking to the clause. 

Mr J.A. McGinty:  It has not been moved yet. 

Mr R.F. JOHNSON:  Okay.  I will talk to the clause.  I was going to talk to the amendment if it had been moved, 
but I will talk to the clause.  I have serious concerns.  The member for Churchlands has outlined much of what I 
put forward earlier today about the definition of animosity.  I quoted earlier today The Concise Oxford 
Dictionary definition of animosity.  As the member said, it is a spirit or feeling of strong hostility.  I am sure that 
at times the Attorney General has that feeling towards me. 

Mr J.A. McGinty:  Never. 

Mr R.F. JOHNSON:  I am sure he does.  I know that I quite regularly have that feeling towards certain members 
of the House. 

Mr J.J.M. Bowler:  Yes, but what about the members on our side? 

Mr R.F. JOHNSON:  I am saying that they have that feeling towards me as well.  That is the problem with 
having the definition of animosity.  The definition in the Bill does not correspond with what The Concise Oxford 
Dictionary says.  This may be legal jargon.  The reason this is of great concern to me is that the interpretation 
that is contained in this clause of the Bill will be reflected in further clauses later on.  That is the big problem.  If 
this clause is accepted, which I am sure it will be because the Government has the numbers in this House to do it 
- it probably has the numbers in the upper House, because the Greens (WA) will go along with almost everything 
the Government says - this will be the interpretation for further clauses within this Bill that the Premier, and not 
the Attorney General, has brought before the House.  I do not want to blame the Attorney General for everything 
in this Bill, because I do not think he is responsible.  I am sure that if the Attorney General, as a lawyer, takes 
this Bill home tonight and has a good look at it, he will be shocked by and disgusted at the quality of the Bill and 
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the interpretations contained therein.  As my colleague the member for Churchlands said, we are talking about 
feelings.  The amendment that my colleague the member for Nedlands will move goes in a certain direction, 
because we believe there are far more important issues to deal with; namely, genuine threats to kill, injure, 
endanger or harm people, and to destroy, damage, endanger or harm any property and so on.   

In clause 5, under proposed new section 77 the Government wants to give 14 years imprisonment to somebody 
who has feelings of strong hostility to another person.  However, the Government is prepared to do that only if 
that feeling of strong hostility is between people of different multicultural or ethnic origins.  Where is the 
commonsense in that?  There is no logic.  The Attorney General is a lawyer.  As I said, feelings of strong 
hostility occur all the time, but they rarely culminate in acts of violence.  It is often caused just through words.  It 
is sometimes through written material, and, if it is, it can be caught under the provisions concerning written 
material.  The Government should not impinge on freedom of speech with this clause, which provides a new 
definition of the term “animosity towards”, because that is not what this Parliament should be doing.  That would 
not be a responsible action of this Parliament.  The Attorney General knows that.  I am certain that the Director 
of Public Prosecutions knows it.  They are obviously under instructions from the Premier’s department.  The 
Premier wants this Bill to be passed by hook or by crook, even though it is not good legislation.  I wait with great 
anticipation for the amendment that is to be moved by my colleague.   

Mr M.J. BIRNEY:  Clause 4 deals with a number of things that are best described as new offences.  For instance, 
it includes a definition of “harass”.  Proposed section 80B creates an offence of harassment of a racial group or a 
person as a member of a racial group.  That is a new offence under this Bill and carries a penalty of three years 
imprisonment.  I am sure members would agree that that is a fairly substantial term of imprisonment.  The 
Criminal Code describes “racial group” as any group of persons defined by reference to race, colour or ethnic or 
national origins.  This Bill states that it will be an offence to harass a member of a racial group.  I could be 
described as an Australian, because the Criminal Code refers to racial groups as anyone who is described by his 
or her national origin.  I am an Australian and proud of it.  This Bill is so poorly worded that the Minister for 
Police and Emergency Services would be arrested almost every day, because she harasses me almost every day.   

Mr J.A. McGinty:  You poor little petal.   

Mr M.J. BIRNEY:  I know that it sounds humorous but, frankly, it is true.  According to what is written in the 
Bill, it will be an offence to harass a member of a racial group.  That offence carries a penalty of three years 
imprisonment.  Under the Bill, harassment includes threats, abuse or ridicule.  The Minister for Police ridicules 
or attempts to ridicule me almost every day.  I am a member of a racial group.  I am an Australian.  If this Bill is 
passed, the Minister for Police will be dragged off to jail for three years for what she does to me.   

Ms S.E. Walker:  She would escape pretty soon.   

Mr M.J. BIRNEY:  She would probably escape, because it is not difficult to get out of Western Australian jails.  
I do not say that in jest.  That is the reality of the atrociously poor wording of this Bill, under which it will be an 
offence to harass a member of a racial group.  Harassment is described as abuse or ridicule.  A racial group is 
described as being of a national origin.  Therefore, the Minister for Police had better curb her ways, because 
once this Bill is passed I will consider suing her if she continues to ridicule me.  I would like the Attorney 
General, in all sincerity, to describe to me and other members of this House how he will get the Minister for 
Police off a jail term if she continues to harass me.  I look forward to his response.   

Mr J.A. McGINTY:  There is one key word; that is, that the harassment of the member for Kalgoorlie must be 
targeted at him because of his membership of a racial group.  It is not just the harassment of somebody who is a 
member of a racial group; it must be targeted at that person in that capacity.  I would happily defend the Minister 
for Police in any action that the member for Kalgoorlie might want to take against her on that ground.   

I make two other points.  Firstly, in response to the issue raised by the member for Churchlands, subjective 
matters are not uncommon in the criminal law.  The defence of provocation is one that gives rise, as the member 
put it, to the whole notion of feelings.  The second point is stalking, which is structurally very similar to the 
provisions proposed in the Bill.  Included in that provision is the notion of intimidation.  It is a two-tiered notion 
- a subjective notion of intimidation and an objective notion of intimidation, with a structured penalty depending 
on whether it was intended.  It is the same sort of notion contained in the Bill.  Therefore, that same structure 
flows through that notion as well. 

Dr E. Constable:  Examples are always a good way to illustrate what you say.  Am I showing animosity towards 
someone if I call that person a whingeing Pom?  Does my tone of voice make a difference?  Does the 
circumstances in which I say, “They are a mob of whingeing Poms” constitute animosity that might carry a 14-
year jail term?  In other words, I cannot say that.   
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Mr J.A. McGINTY:  The phrase “animosity towards” is defined to include hatred.   

Dr E. Constable:  I might say there was real hatred in my voice; therefore, tone of voice might make a big 
difference.  It is a serious question. 

Mr J.A. McGINTY:  I know and I am trying to answer it at that level.  

Dr E. Constable:  I could say, “Oh, they are just a mob of whingeing Poms”, so tone of voice makes a difference.  
I could say, “They really are a mob of whingeing Poms and I can’t stand them.”   

Mr J.A. McGINTY:  If that is the highest that the member for Churchlands can put it with the tone of voice she 
used, I would still find it hard to foresee how that could involved hatred.   

Dr E. Constable:  I don’t mind whingeing Poms actually! 

Mr M.J. Birney:  Attorney General - 

Mr J.A. McGINTY:  I will just answer the member for Churchlands’ question first.  I cannot foresee how a 
phrase that is well known in the vernacular, no matter in which tone of voice it was used, could ever constitute 
hatred of, serious contempt for, abuse of or ridicule of someone.  Therefore, my answer to the member for 
Churchlands is no. 

Mr R.F. Johnson:  What about if you told them to go back where they came from? 

Dr E. Constable:  Yes, if I said, “You whingeing Poms, why don’t you go back where you came from?” 

Mr J.A. McGINTY:  It is the same answer, I am sorry. 

Dr E. Constable:  I do not want to translate that into a lot of other examples that would probably be offensive, 
but this is now a matter of judgment. 

Mr J.A. McGINTY:  Yes.  I will take that as an example and contrast it with the sort of racial vilification that we 
used to hear against Aboriginal players on the football field and that we hear in some quarters today against 
people from the Middle East.  I cannot foresee that those issues the member for Churchlands has raised could 
ever amount to the totally destructive, hate-riddled feelings that come through in those things. 

Dr E. Constable:  Doesn’t it depend on the effect it has on people as well?  A group of people from England 
might be really offended by that.   

Mr J.A. McGINTY:  Yes. 

Dr E. Constable:  They might feel that they were being harassed or ridiculed, so we are making a judgment here. 

Mr J.A. McGINTY:  My answer is no. 

Dr E. Constable:  So you can make comments about whingeing Poms but you can’t make other comments. 

Mr J.A. McGINTY:  The member for Churchlands asked me whether I thought that constituted animosity 
towards people and my answer to that was no.  However, I want to provide some insight into where these 
provisions came from, as members have said that these are remarkably new provisions; however, I do not have 
time to deal with them in detail. 

Mr J.C. KOBELKE:  I would like to give the Attorney General an opportunity to continue his remarks. 

Mr J.A. McGINTY:  These provisions came directly from other States; therefore, they are not new provisions. 

Ms S.E. Walker:  From where?  They did not come from a code. 

Mr J.A. McGINTY:  Just let me refer to where they have come from, because it is important that this be on the 
record.  The New South Wales provision is contained in section 20D of the Anti-Discrimination Act 1997, which 
states -  

(1) A person shall not, by a public act, incite racial hatred towards, serious contempt for, or severe 
ridicule of, a person or group of persons on the ground of the race of the person or members of 
the group by means which include: 

(a) threatening physical harm . . .  

(b) inciting others to threaten physical harm . . .  

Dr E. Constable:  What Act was that in?   

Mr J.A. McGINTY:  That is found in the New South Wales Anti-Discrimination Act.   

Dr E. Constable:  So it was not found in its criminal code.   
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Mr J.A. McGINTY:  New South Wales does not have a criminal code, but it is a criminal provision.   

Ms S.E. Walker:  What is the penalty?   

Mr J.A. McGINTY:  It is 50 penalty units or imprisonment for six months.  In the time I have available, I wish to 
run quickly through the provisions found elsewhere in Australia.  In the Australian Capital Territory, the 
Discrimination Act states under section 67(1)(d) that an offence is committed if - 

the person is reckless about whether the act incites hatred towards, serious contempt for, or severe 
ridicule of, a person or group of people on the ground of any of the following characteristics of the 
person or members of the group . . .  

Again, that contains the same notions of hatred, serious contempt and severe ridicule.  In Queensland, section 
131A(1) of the Anti-Discrimination Act states that - 

A person must not, by a public act, knowingly or recklessly incite hatred towards, serious contempt for, 
or severe ridicule of . . .  

Mr R.F. Johnson interjected.   

Mr J.A. McGINTY:  Just let me go through this because I was cut short last time.  In South Australia, clause 4 of 
the Racial Vilification Act states that - 

A person must not, by a public act, incite hatred towards, serious contempt for, or severe ridicule of, a 
person or group of persons on the ground of their race by . . .  

It then lists a range of things.  Victoria, again, has a similar provision in its legislation.   

There seemed to be a view emerging from some of the points raised by members opposite that there was 
something extraordinary about what was being provided in the legislation here.  We have been advised by the 
other jurisdictions around Australia, particularly New South Wales, the ACT, Queensland, South Australia and 
Victoria, on the concepts that are contained in clause 4 of this Bill, particularly the concept of “animosity 
towards”, including the notions of “hatred”, “serious contempt of”, “abuse of” or “severe ridicule of”.  That is 
where that provision has come from, and this will keep us far more in tune with the approach to racism 
elsewhere in Australia.  The problem with what has been put forward by the member for Nedlands on behalf of 
the Opposition is that it takes far too soft an approach to what is racism in the community.  To think that only 
threats of criminal behaviour constitute racism is where the member has got it wrong.  There are already 
provisions in the Criminal Code related to threats.  The member has taken her definition of the word “threat” 
from section 338 of the Criminal Code, and put it into another section of the Criminal Code.  To threaten to 
commit a criminal act is already an offence under the Criminal Code.  To then make it an offence in another 
section of the Criminal Code adds absolutely nothing to the jurisprudence, neither does it do anything for what 
are blatantly racist attacks, which currently might fall short of criminal behaviour.  It is that very behaviour that 
we are seeking to criminalise, and it seems to me that the member is completely overlooking that in her 
amendments.  In that sense she is going very soft on racism.   

Ms S.E. WALKER:  What penalties are there for those other Acts?  The Attorney General knows very well that 
in this Bill prosecutions cannot commence under that legislation unless the Director of Public Prosecutions gives 
authority.  They will not attack those offences unless there is a component that shows some sort of terrorism 
going on.   

Mr J.A. McGinty:  That is not true.  

Ms S.E. WALKER:  Oh, is it not?  The Attorney General can tell me then.  When this legislation comes in, and a 
restaurant is firebombed, the offence cannot come under these first provisions of animosity.  

Mr J.A. McGinty:  Firebombing is already covered by the Criminal Code.  That is where you have got it 
completely wrong.  

Ms S.E. WALKER:  No; the Attorney General has got it wrong.   

Mr J.A. McGinty:  The trouble with people who live in your sort of suburb is that you do not understand what is 
going on out in the broader community.  You are soft on racism; that is your problem.  

Ms S.E. WALKER:  Did members hear that?  The trouble with people who live in my type of suburb!  The man 
next to the Attorney General lives in my type of suburb, and the Attorney General went to him and asked for 
advice!  He is a fool!  He is a dimwit!  

Several members interjected. 
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Ms S.E. WALKER:  I am being harassed, and the Attorney General is running scared now, because he has just 
worked it out.  It has all just clicked.  He has worked out what I am saying.  This could easily be solved if the 
fact that a racial group was involved were made a circumstance of aggravation under the threats to kill provision.  

Mr J.A. McGinty:  That is already covered.  

Ms S.E. WALKER:  That is already covered!  The Attorney General does not know the code.  He is a man who 
changed the Supreme Court Act to make sure that he could fit into the role of Attorney General.  He should not 
tell me that he knows what is going on in the Criminal Code.  He could have covered what Jack van Tongeren 
was doing by amending the threats to kill provision, because that involves killing, injuring, endangering or 
harming a person or destroying, damaging or harming any property.  He could have made it a circumstance of 
aggravation that if the crime was against a racial group, the penalty would be 20 years.  

Mr J.A. McGinty interjected. 

Ms S.E. WALKER:  The Attorney General should let me speak, because I have got him.  

Mr J.A. McGinty:  I do not think so! 

Ms S.E. WALKER:  I think so, when it can cause him to burst out and refer to people who live in my type of 
suburb.  It was not the Attorney General who went to Mr Suresh Rajan.  I asked him if the Attorney General had 
called him.  He never had.  

Mr J.A. McGinty:  Is that right?  When was that?  

Ms S.E. WALKER:  Only recently.  It was a political motive for the Attorney General.  I know exactly where he 
is coming from.  The fact is that threats to kill does not include - 

Mr J.A. McGinty:  It is a barefaced lie that I have not contacted Mr Rajan.  I do not make that accusation against 
Mr Rajan; I make it against you.  

Ms S.E. WALKER:  Yes, the Attorney General would do that, but I got his measure and his character when I 
first came into this place and saw how he handled the Lewandowski affidavit.  

Mr J.A. McGinty:  I think you have lost a friend over this, and it is not me.  

Ms S.E. WALKER:  No; I asked him when I went to see him.  I asked if the Attorney General had rung him.  He 
replied that he had not.  The Attorney General did not ring him until recently.  When did he first ring him?  

Mr J.A. McGinty:  I have spoken to Mr Rajan on a number of occasions.  

Ms S.E. WALKER:  But he did not contact Mr Rajan about the attacks in Perth, did he?  

Mr J.A. McGinty:  Yes, I did.  

Ms S.E. WALKER:  No - not until much more recently.  It shows the - 

Mr J.A. McGinty:  You are embarrassing yourself.  

Ms S.E. WALKER:  I am embarrassing the Attorney General.  The point I am making is that the Attorney 
General’s argument on threats to kill is impotent, and I can demonstrate that.  If it were a circumstance of 
aggravation that the threats were against a racial group, the problem would be solved.  The Attorney General has 
brought in a very silly Bill that does not address the great harm that is done to racial groups in the community.  
The Attorney General is soft.  He has misconceived this.  Had he bothered to read the Jack van Tongeren appeal, 
he would have got it straight.   

Madam Deputy Speaker, I would like to move my amendment. 

Mr J.A. McGINTY:  This seriously calls for a response.  This Bill is a serious attempt to deal with the grave 
problem of racism in our community, in addition to the existing provisions of the Criminal Code that deal with 
threats to commit various criminal acts, all of which are currently criminalised.  Threats to kill or do property 
damage are all illegal under the Criminal Code.  By seeking to limit racism to threats to commit a criminal act, 
the Opposition is not expanding the scope of the Criminal Code whatsoever.  With regard to providing protection 
to ethnic groups in the community, whether they be Indians, Jews, Iranians, Afghanis or any other groups in the 
community that are increasingly the subject - 

Ms S.E. Walker interjected.  

Mr J.A. McGINTY:  Just listen to me.   

Ms S.E. Walker:  You didn’t listen to me. 
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Mr J.A. McGINTY:  Madam Deputy Speaker, I wish to make a serious point and I do not wish to take 
interjections. 

This is a serious attempt to make it clear that racist behaviour that promotes hatred, serious contempt, abuse or 
serious ridicule of people because they are members of a minority ethnic grouping in the community should be a 
criminal offence and be part of our Criminal Code, as it is elsewhere in Australia.  The Opposition is trying to 
make no addition whatsoever to the Criminal Code by limiting it to threats of terrorist and criminal behaviour.  It 
does not understand what racism is in the community.  The member for Nedlands has misled the House about 
Suresh Rajan and I think the member has embarrassed him by telling lies in here about what transpired between 
him and me.  

Withdrawal of Remark 

Ms S.E. WALKER:  The Attorney General just said I came in here and told lies.  That is not true.   

Mr J.A. McGINTY:  I withdraw. 

Debate Resumed 

Mr J.A. McGINTY:  The Opposition is not doing anything by opposing this legislation, which offers protection 
to ethnic groups in the community who are the subject of ongoing vilification and racist activity short of what is 
currently criminal activity in the way of threats or the actual performance of existing criminal acts in a broad 
sense, whether it be threats to commit property damage, threats to commit personal injury or threats to kill.  
There are other forms of behaviour less severe than that which this Bill seeks to criminalise and which the 
Opposition is opposing.  To that extent the Opposition is soft on racism in our community.   
There was an understanding that we should conclude today’s proceeding by wrapping up the planning Bills on 
which debate began earlier in the week.   
Debate adjourned, on motion by Mr J.C. Kobelke (Leader of the House). 
 


