
 

 

Legislative Assembly 

Tuesday, 13 September 2005 

                 

THE SPEAKER (Mr F. Riebeling) took the chair at 2.00 pm, and read prayers.   

EMERGENCY MANAGEMENT PRACTICES 
Statement by Premier 

DR G.I. GALLOP (Victoria Park - Premier) [2.02 pm]:  The state government acknowledges that an effective 
response to terrorism in Western Australia must be taken nationally and, therefore, has fully supported the nation’s 
efforts to counter terrorism, and will continue to do this in conjunction with the Australian government, other states and 
the community.  However, in light of recent events there is no room for complacency.  We have reviewed our current 
state legislative arrangements and emergency management practices, and are committed to continuously reviewing 
them to ensure that they will meet every exigency and will adequately deter and detect known terrorist risks, as well as 
improve community safety.  

To that end, I announced today the introduction of new laws to give police additional powers to deal with terrorism.  
We are also examining the full range of state emergency management responses in light of additional intelligence and 
knowledge.  State Premiers recently wrote to the Prime Minister to convene a special meeting of the Council of 
Australian Governments to review existing counter-terrorism arrangements.  That meeting will be held in Canberra later 
this month.  Late last week, the Prime Minister issued a media release outlining a broad range of legislative and 
administrative changes that the commonwealth proposes to discuss at that COAG meeting.  At this stage, other than the 
press release, no additional detail has been provided for the consideration of the states.  At a meeting of senior state and 
commonwealth legal officials late last week, discussions were limited to the scant details set out in that media 
statement.  Whilst we firmly believe that we must cooperate fully in the fight against terrorism, it is clear that the 
changes proposed by the commonwealth are far-reaching and will require in some instances the referral of state 
constitutional powers to Canberra; will propose a broader definition of terrorism; may pose difficult constitutional 
issues in the context of preventive detention; do not address the adequacy or otherwise of existing powers that a number 
of commonwealth bodies already possess; and should strike an appropriate balance between affording maximum 
community protection and normal freedoms, which are the hallmark of an open and democratic society. 

Given that we have only a broad framework of the legislative proposals, I am unable to give a definitive view at this 
stage.  However, we intend to enter into detailed discussions with the commonwealth and other states in a cooperative 
manner and in good faith.  We have a number of specific concerns from a state perspective that we will raise at the 
COAG meeting.  These include the scrutiny and vigilance of our remote and vast coastline; the protection of critical 
infrastructure in the north west; the derisory deployment of federal police and other commonwealth personnel in 
Western Australia; the legal capacity for defence personnel stationed here to assist in the event of a terrorism incident; 
the need for a more comprehensive regime for intelligence sharing; the equitable allocation of resources for protection 
of our airports, especially those in the regions; the need for additional funding for more regular training exercises 
targeted at identifying weaknesses and oversights in the current regimes; and the need for national protocols for closed-
circuit television - CCTV - standards and funding. 

NATIONAL INDIGENOUS CONSUMER STRATEGY 
Statement by Minister for Consumer and Employment Protection 

MR J.C. KOBELKE (Balcatta - Minister for Consumer and Employment Protection) [2.06 pm]:  I recently 
participated in the launch of the national indigenous consumer strategy, which is an action plan entitled “Taking Action, 
Gaining Trust”.  The action plan represents a coming together of all state and territory governments and the 
commonwealth with industry, indigenous organisations and, most importantly, indigenous consumers.  Western 
Australia has participated in the national indigenous consumer strategy from the beginning of its development, and has 
matched its commitment to the national strategy by establishing, for the first time, an indigenous consumer education 
program through the Department of Consumer and Employment Protection.  The work put into this plan and the 
commitment of all jurisdictions to its implementation demonstrate a determination to achieve improvements for 
indigenous consumers through eight priority areas; namely, the employment of indigenous staff in consumer agencies, 
advocacy of indigenous consumer issues, housing, financial management and banking, sale of motor vehicles and boats, 
trading practices in remote communities, arts industry and managing indigenous community organisations.  Most 
significantly, the action plan recognises that the employment of indigenous staff in consumer agencies is fundamental 
for building links with communities and providing quality customer services. 

The plan requires the employment of indigenous officers in consumer agencies as a priority.  It also requires consumer 
agencies to work with non-government organisations with indigenous staff.  DOCEP has engaged two full-time 
indigenous consumer education officers who have literally travelled the length and breadth of Western Australia to 
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consult indigenous consumers.  That consultation process has confirmed that the national priority areas identified in the 
national strategy are directly relevant to Western Australia, and our state program is being developed to closely align 
with the national strategy.  As a direct result of the consultation, the department has also appointed a part-time 
indigenous community liaison officer in its south west office at Bunbury, and this year will trial the appointment of a 
full-time indigenous community liaison officer in the Kimberley.  The department has also implemented a cross-cultural 
awareness training program that is being rolled out to all consumer protection staff. 

The national action plan is not just a talkfest document; it contains some very real actions and time lines, and also 
identifies responsible organisations in this area.  As further proof of the commitment to this document, progress will be 
monitored, evaluated and reported upon on an annual basis.  Each agency represented in the Standing Committee of 
Officials of Consumer Affairs will report on progress, and there will also be a reference group to monitor 
implementation.  That group will include non-government indigenous representatives, and it will, in effect, provide the 
litmus test or audit on whether states and territories have carried out their responsibilities under the action plan. 

Consumer matters are sometimes seen as middle-class issues.  They are not.  They are about basic issues relevant to all 
Australians, such as housing one’s family, buying a car, banking, buying goods on credit and avoiding scams.  These 
issues affect indigenous consumers on a daily basis, and they can seriously affect the quality of life they enjoy.  Western 
Australia has taken on the role of lead jurisdiction for this project.  As Minister for Indigenous Affairs as well as 
Minister for Consumer and Employment Protection in Western Australia, I am committed to ensuring that the 
momentum generated thus far is maintained.   

I table a copy of “A National Indigenous Consumer Strategy - Action Plan 2005-2010” entitled “Taking Action, 
Gaining Trust”. 

[See paper 765.] 

AFRICAN COMMUNITIES FAMILY SUPPORT AND DOMESTIC VIOLENCE PLANNING GROUP 
Statement by Minister for Community Development 

MS S.M. McHALE (Kenwick - Minister for Community Development) [2.08 pm]:  The African community is the 
biggest and fastest growing group of refugee and humanitarian entrants to Western Australia.  These people face 
ongoing challenges in settlement and in keeping their families together.  Following the tragic death of an African 
immigrant last year, the African Communities Family Support and Domestic Violence Planning Group was formed, 
with representation from the Sierra Leonean, Liberian, Ugandan and Ethiopian communities.  The group now also 
includes representation from the Sudan, Somalia, Tanzania, the Congo and Rwanda, as well as representatives from a 
number of government and non-government agencies.   

The group’s major focus throughout the early months of 2005 was the organisation of the African Communities Forum 
on Domestic Violence, held on 9 April.  The forum was a huge success with over 100 people attending from around 20 
African countries and communities.  I had the privilege last Saturday of receiving the report of the forum.  The report 
makes a number of recommendations that address the issue of family and domestic violence, as well as the broader 
wellbeing of new and emerging African communities in Western Australia.  Priorities from the report include 
improving the provision of family support and domestic violence information to African families when they arrive in 
our state, talking to existing service providers so that appropriate services can be provided for African families, and 
developing strategies targeted at keeping families together during settlement.  I am pleased to report that a number of 
initiatives have already commenced to address the report’s recommendations; for instance, resources for new arrivals 
have been developed and are being translated into 18 languages.  Those languages include five that will support African 
families: Amharic, Arabic, Somali, Swahili and French. 

The forum and subsequent report were important milestones in themselves, but they also form part of a wider package 
of government initiatives designed to help eliminate domestic violence in our community.  New domestic violence 
legislation is now in place to remove from the home the perpetrator, not the victim.  New resources for young people 
dealing with domestic violence are designed to educate our next generation on how to break the cycle, and trials in six 
schools across Western Australia recognise the pivotal role that schools play in children’s lives.  

I commend the report to the house, and acknowledge the commitment of the African community and religious leaders to 
this issue.  I table the “African communities forum on domestic violence report”. 

[See paper 766.] 

SPORT AND RECREATION FACILITIES, FUNDING 
Statement by Minister for Sport and Recreation 

MR R.C. KUCERA (Yokine - Minister for Sport and Recreation) [2.11 pm]:  First, I take this opportunity to 
congratulate the English cricket team on its win.  We should be blaming the federal government for the Australian team 
losing the Ashes, but I shall not do that today.  I also commiserate with Ricky Ponting’s team and compliment his team 
on its gallant effort.   
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I inform the house of the status of state and commonwealth funding for sport and recreation facilities.  Over the five 
years of the Gallop government, from 2001-02 to 2005-06, there has been funding of $233 million for sport and 
recreation, with $79.6 million of funding for 2005-06 alone.  This includes some $45 million for the government’s 
community sporting and recreation facilities fund grants to provide financial assistance to community groups and local 
government authorities to develop infrastructure for sport and recreation, and approximately $45 million in grants 
through the sports lotteries account. 

In 2004 and 2005 state government funding and commitments to sport and recreation totalled $271.5 million and 
included $22.6 million for debt retirement for cricket, hockey and football; $160 million for a multipurpose indoor 
entertainment sports facility; $5 million for a new state netball training facility; $31 million for Members Equity 
Stadium; $3.5 million for Western Australian Institute of Sport funding over the four-year Olympic funding cycle; 
$1.7 million for state indoor gymnastics; $2.1 million for a state baseball centre; $6.7 million for a state athletics centre; 
and $15 million for camp upgrades.   

This massive state government investment in sport is in vast contrast to the commonwealth’s funding and commitments.  
Of 27 grants to sporting and recreational organisations and facilities in the most recent commonwealth budget, 23 went 
to two marginal coalition seats and none to Western Australia.  During the time that the Howard government has been 
in office, it has given $1 billion in funding to New South Wales for Olympic sporting facilities; $300 million to Victoria 
for the Commonwealth Games; $8 million for Whitten Oval in Victoria; $12 million for North Power Stadium, 
$10 million for Penrith Stadium and $8 million for Kogarah Oval in New South Wales; and $10 million for York Park 
and Bellerive Oval in Tasmania.  It has not given a single cent in funding for stadium development in Western 
Australia.  In fact, there has basically been no major investment by the commonwealth in Western Australian sport 
since 1962, aside from a contribution by the Keating government 10 years ago for Subiaco Oval. 

Earlier this month I wrote to the federal Minister for the Arts and Sport, Senator Rod Kemp, outlining these concerns.  I 
pointed out that Olympic and international level sporting facilities are becoming increasingly concentrated on the 
eastern seaboard at the expense of Western Australia and to the detriment of young Western Australian athletes, 
administrators, sports scientists and the general community, who consider sport a way of life.  I have asked Senator 
Kemp to meet with me next month to discuss the infrastructure needs of Western Australia.  A more cooperative 
approach by the state and commonwealth could provide much-needed facilities and put an end to the inequities 
disadvantaging WA athletes and citizens created by years of federal neglect of Western Australian sporting facilities. 

QUESTIONS WITHOUT NOTICE 
MICKELBERG CASE, DOCUMENTS 

484. Mr M.J. BIRNEY to the Premier: 
I refer to recent revelations that a box of documents has surfaced that cast further doubt on the sworn testimony given 
by the now Minister for Sport and Recreation during the 1998 Mickelberg appeal.  

(1) Is the Premier aware that the box is alleged to contain an original draft affidavit, a copy of which was later 
tendered in evidence to the court by the then Assistant Commissioner of Police, Bob Kucera? 

(2) Perhaps more importantly, is the Premier aware that it was stapled to, and almost mirrors a hand-drawn map of 
the interview room and a chronology of events written by Don Hancock, which has now been totally 
discredited by the confessions of Anthony Lewandowski? 

(3) In the light of these new revelations, what actions has the Premier personally taken to determine whether his 
minister committed perjury in the 1998 Court of Criminal Appeal? 

Dr G.I. GALLOP replied: 
(1)-(3) Should the state opposition have any evidence that relates to any wrongdoing, it should take it to the 

appropriate authorities.  The approach to this matter by the Minister for Sport and Recreation has remained 
unchanged.  He has made it very clear that the evidence he gave to that court hearing was his truthful 
recollection of those events, and I stand by my minister.  

FEDERATION, WESTERN AUSTRALIA’S ROLE 

485. Ms M.M. QUIRK to the Premier: 
Will the Premier respond to recent comments in the media about Western Australia’s role in the Federation?  

Dr G.I. GALLOP replied: 
It has been very interesting to read comments in recent weeks on Western Australia’s role in the Federation.  The state 
government has been saying that WA does not get a fair deal from the commonwealth in the distribution of funding and 
the priorities the commonwealth sets in a range of areas.  The commonwealth simply does not understand what our state 
contributes to the nation.  Similar points about Western Australia and the Federation have been made by the former 
Premier, Richard Court.  In a letter to The Australian Financial Review on 19 August, he wrote -  
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Under the Commonwealth Grants Commission mechanism, WA keeps approximately a net 10 per cent of its 
royalty collections, with the remainder redistributed to the other states.  

He pointed out that states such as New South Wales and Victoria should be worrying about where the next generation 
of major offshore energy projects is coming from and how Western Australia can contribute to that.  I also quote from 
Professor Greg Craven, of the Curtin University of Technology, who said on the radio -  

. . . at present, of course, we face the most ruthlessly centralising government in Australia’s history, the 
Howard Government is attacking the states on a very, very wide number of fronts, and it really does seem to be 
quite determined to reduce the states to subservience.   

On the weekend, the leader of the Liberal Party in the upper house, Hon Norman Moore said -  

. . . when you get money coming to the states on. . . and you can only have it if you have a flag pole in the front 
yard of the school . . . then clearly that is an intrusion by the Commonwealth into the legitimate responsibilities 
of the states.  

We see a quite clear understanding of the way in which our Federation is working from Hon Norman Moore, Professor 
Greg Craven and former Premier Richard Court.  But what do we get from the opposition in this Parliament, in 
particular the Leader of the Opposition?  He is nowhere to be heard in a major debate going on across Australia.  It is 
most important that everyone in this Parliament stand up for Western Australia, because the commonwealth government 
needs to know that both sides of politics in Western Australia are concerned about the centralising processes that are 
occurring.  Both sides of politics in Western Australia are concerned about the raw deal we are getting, which means 
that we are unable to reach our potential in the creation of new jobs and opportunities for the people of Australia.  I call 
on the opposition to join with the government and make it clear that the current situation is unacceptable, and the future 
of Australia could be much better if the commonwealth gave Western Australia a fair deal in the distribution of 
resources and the priorities set in Canberra.  

MICKELBERG CASE, EVIDENCE GIVEN BY CABINET MINISTER 

486. Mr R.F. JOHNSON to the Premier: 
I refer to the 2004 Court of Appeal decision regarding the Mickelbergs and the remarks of then Justice Steytler, now 
President of the Court of Appeal, that - 

. . . the evidence now before the Court . . .  raises serious questions about the reliability of the evidence 
previously given by Hancock, Lewandowski, Round and Gillespie and, less directly, about that given by 
Kucera, Cvijic, Hooft and Henley.  

(1) In view of the serious doubts expressed by President Steytler about the veracity of one of the members of the 
cabinet, what action has the Premier taken since that judgment to question his cabinet colleague to establish 
whether he meets the standards of integrity required of a member of cabinet? 

(2) Why is the Premier prepared to keep a minister in his cabinet whose veracity has been questioned by a 
Supreme Court judge? 

Dr G.I. GALLOP replied: 
I repeat the answer I gave to the first question.  If the member has new evidence of any wrongdoing, he should take it to 
the appropriate authorities.   

Several members interjected. 

The SPEAKER:  Order!   

Mr M.J. Birney:  A Supreme Court judge questioned his evidence. 

The SPEAKER:  I call the Leader of the Opposition to order for the first time.   

STATE ECONOMY 

487. Mrs J. HUGHES to the Treasurer: 
Will the Treasurer inform the house of the Gallop government’s strong financial management achieved without 
privatisation? 

Mr E.S. RIPPER replied: 
The Gallop government has delivered four budget surpluses, compared with the five deficits in the eight budgets 
delivered by its predecessor.  Rating agencies recognise that achievement through the continuing awarding of the AAA 
credit rating to Western Australia.  We are not leaving those surpluses lying idle.  We are using them to build the 
infrastructure that this state needs for its future economic prosperity.  For example, one can take the record $4.7 billion 
capital works program in which the government is engaged in this financial year.  Less than one-third of the funding for 
that capital works program is coming from debt.  That is because of the surpluses that we are running on the day-to-day 
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expenses of government.  In 2003-04, the government had a strong surplus.  We used that surplus to pay off 
$481 million of debt.  The surplus in 2004-05 will be used to pay off $326 million of debt.   

Mr M.J. Birney:  You must be the luckiest Treasurer in history. 

Mr E.S. RIPPER:  If the Leader of the Opposition had a more intellectual contribution to make to the debate on 
federal-state financial relations than the comment “stop sooking”, I might listen to some of his interjections; however, 
that seems to be the depth of his intellectual contribution to this very important issue.  On the subject of interest savings, 
because of those repayments of debt there will be savings on interest payments of about $50 million a year, and that is 
money that can be used for health, education, law and order, child protection and environmental protection.  We are 
investing in the future.  We are planning for the future.  We are taking account of the fact that the economy might not 
always be this good.  For example, we had to take into account that the Commonwealth Grants Commission will almost 
certainly come along and take away some of our commonwealth grants because of the economic performance of this 
state.  We have to take into account the possibility that we might lose up to $100 million a year as a result of 
Commonwealth Grants Commission activity.  What happens on the other side of politics?  The Leader of the 
Opposition has advocated a stamp duty cut of $500 million a year, which means $500 million a year less for key 
services in health, education and law and order.  Now he wants the government to spend $400 million on a petrol 
subsidy, regardless of the fact that the Commonwealth Grants Commission will take away 90 per cent of the oil royalty 
gains that the government will make, which will be distributed to other states as a result of a reduction in our share of 
the commonwealth grants.  The Leader of the Opposition would have us spend money that we do not have.  I caution 
the media on the way in which the Leader of the Opposition performs, because when I have challenged him on these 
matters in the past, he has said that he was not promising that a coalition government would implement them.  He said 
that he was just saying that a Labor government should.  When he says that Labor should do something, he does not 
mean that a government led by him would do it; he is simply acting as a commentator.  I advise members of the media 
that when they hear that type of comment from the Leader of the Opposition, they should ask him what he would do and 
what his side of politics is committed to.  He is trying to slide out of being held accountable as the leader of the 
alternative government.  Many things could be improved in the world if only it were as simple as the Leader of the 
Opposition! 

OIL PRICES, REVENUE 

488. Mr D.T. REDMAN to the Treasurer: 
I refer to the ongoing impact of the record world oil prices on average Western Australian families and industry and the 
government’s reluctance to address the pain felt by people at the fuel pump. 

(1) What is the government’s budgeted estimate in 2005-06 for goods and services tax revenues from fuel sales, 
and on what price per litre is that figure based? 

(2) Has the Treasurer amended the GST estimate upwards in line with industry predictions that the price is 
expected to remain above $1.10 per litre for the foreseeable future? 

(3) What is the figure in the 2005-06 budget for Western Australia’s share from oil production royalties and 
licences, and on what US dollar amount per barrel is that based? 

Mr E.S. RIPPER replied: 
(1)-(3) The government recognises the cost of travelling for ordinary families, and it has taken steps to reduce the 

impact it has on the average household. 
Several members interjected. 
The SPEAKER:  I call to order the Leader of the Opposition and the member for Vasse. 

Mr E.S. RIPPER:  The Leader of the Opposition ought to recognise that vehicle taxes and charges cost Western 
Australian families $466 a year, compared with $686 in New South Wales and $729 in the Australian Capital Territory.  
This government has cut family motor vehicle registrations by $25 and it has frozen third party motor vehicle insurance 
charges.  Western Australia has the best rate of insurance charged for motor vehicle third party insurance of any state in 
the country. 
Ms K. Hodson-Thomas interjected. 

The SPEAKER:  I call the member for Carine to order for the first time. 
Mr E.S. RIPPER:  The government has made two decisions this year to reduce the cost to families of running a motor 
vehicle.  I will answer the specific questions asked by the member for Stirling. 

Ms S.E. Walker interjected. 

The SPEAKER:  I call the member for Nedlands to order for the first time. 

Mr E.S. RIPPER:  The member for Stirling might like to hear the answer to his question, and it will be hard to answer 
it over the voice of the member for Nedlands if she continues to interject. 
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I will explain to the member for Stirling that the states receive GST revenue from the commonwealth government.  The 
commonwealth prepares the GST revenue estimates but it does not provide a categorical breakdown of the GST or any 
petrol pricing assumptions it uses.  The GST revenue base includes total household consumption, and increased revenue 
for higher fuel spending may be offset by the impact of reduced spending elsewhere.  That is a point the Prime Minister 
himself has made.  I do not often find myself agreeing with the Prime Minister.  However, he made the valid point that 
increased spending on fuel may result in reduced spending on other items, and therefore there will be no change in the 
GST take.  The commonwealth has not advised the states of revisions to its GST revenue estimates for 2005-06.  We 
would expect to receive those revisions in the commonwealth government’s midyear budget review, which will be 
released in November this year.  Western Australians must worry not so much about where the GST is going in total as 
about what the Commonwealth Grants Commission will do to the state’s share of GST.  I am concerned when Treasury 
talks to me about the possibility of a $100 million a year cut in the state’s share of GST distributions because the grants 
commission punishes this state for its economic performance. 

I refer now to the question of oil prices.  In budget paper No 3, the government has forecast total petroleum royalties of 
$532 million in 2005-06.  The oil price assumption is an average $US40 a barrel.  Of course people will say that the 
price of oil is much higher at the moment.  However, the important point to note is the average price of oil over the 
financial year.  The royalties the state receives from liquefied natural gas is important also.  There has always been the 
assumption in debate in this chamber that oil and liquefied natural gas prices track each other very closely.  That 
assumption must be questioned.  Given that we receive a lot of our royalties from LNG, what is important is the LNG 
price for that section of the royalties, not the oil price.  Unfortunately, I cannot provide the member with a breakdown 
of the allocation of royalties from oil and other petroleum products, because the information we receive from companies 
is covered by confidentiality clauses.  I point out that the oil price is one thing.  What is important today is the average 
oil price, and, as well as the average oil price, we are also interested in the average LNG price, because that will 
determine the ultimate royalty that is returned to the state.  On top of that, the Commonwealth Grants Commission 
always punishes us no matter what we get.  We must accept that, in the end, 90 per cent of the royalties flow to other 
states.  Queensland, South Australia, Tasmania and the Northern Territory all receive a share of our oil royalties.  They 
should be very pleased with the economic performance of this state under the Gallop government.  

OIL PRICES, REVENUE 

489. Mr D.T. REDMAN to the Treasurer: 
I ask a supplementary question.  What is the Treasurer’s prediction of the net increase in revenue from petroleum sales 
to the state?   

Mr E.S. RIPPER replied: 
If the member had given notice of the supplementary question, I would have sought advice from Treasury.  It really 
depends on what we think the average oil price will be during a financial year.  I do not have a crystal ball and I do not 
have the ability to predict precisely what the oil price will be, for example, in April next year.  However, formal advice 
from Treasury will become available to the Parliament and the public.  Treasury goes through a formal process of 
reassessing the revenue and projections during the mid-year review and all that information will be made public in 
December this year.   

MID-WEST IRON ORE INDUSTRY 

490. Mr S.R. HILL to the Minister for Planning and Infrastructure:  
Will the minister advise the Parliament what the government is doing to support the growth of the mid-west iron ore 
industry, which has taken off since Labor’s investment in the Geraldton transport infrastructure?   

Ms A.J.G. MacTIERNAN replied: 
I thank the member for the question and for his excellent hosting of a wonderful function last Saturday at which, once 
again, the Gallop Labor government showed that it is delivering massive infrastructure improvements to regional 
Western Australia.  No place has received more focus than Geraldton.  As we all know, Geraldton was put on hold for 
eight years while the dream of Oakajee was pursued to the exclusion of all other options.  On Saturday, the Premier and 
I joined with the member for Geraldton to open the southern transport corridor, a link that will now be named after 
another fabulous Labor premier, John Willcock.  The suite of transport infrastructure that we have put in place in 
Geraldton has turned that place around.  In particular, it has turned around the iron ore industry.   

I will take a few minutes to talk about what direction the iron ore industry in the mid-west will take.  Our engagement 
of the port enhancement project enabled iron ore export from Geraldton for the first time in 40 years.  Mount Gibson 
Iron Ltd got up on the back of that port enhancement.  I am pleased to say that it has increased its tonnages.  Indeed, 
Mount Gibson Iron expects to transport some three million tonnes of iron ore this year through the Geraldton port.  
Between them, five modest but bankable projects are projected to generate around 20 million tonnes of iron ore per 
annum.  Those production levels are set to be undertaken by 2009-2010.  By that time, something in the order of 15 to 
20 million tonnes of iron ore will be transported from the Geraldton port.  We are now committed to further 
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enhancements of the Geraldton port.  As I stated at the economic summit held in Geraldton on Friday, we are 
considering a redevelopment of berth 5 as a specialist iron ore berth.  As I told the summit, those people who have been 
going around promoting the idea that we should put our foot on the hose of the Geraldton port to save up projects so 
that we can get Oakajee going are very unwise.  There is a place for Oakajee; indeed, we have always said that once 
there is a project of sufficient scale to justify it, we will support it.  We have always said that.  There is a difference 
between vision and fantasy.  The fantasisers are on the other side!  The reality speaks for itself.  For eight years, nothing 
happened in Geraldton!  Property prices were going downhill.  People were leaving the town.  There is now a total 
turnaround. 

Several members interjected. 

The SPEAKER:  Order, members!  Are members finished with the comments about development?  I urge the minister 
to bring her comments to an end. 

Ms A.J.G. MacTIERNAN:  It is important to note that the Weld Range proposal, the feasibility of which has been 
developed by Midwest Corporation, is projected to produce something in the order of 20 million tonnes per annum.  
That is a sufficient project, according to Midwest Corporation, to justify the expenditure of $600 million on the Oakajee 
infrastructure.  If that proposal proves up - it would take a minimum of five years - the government will be there totally 
supporting Midwest Corporation in developing the project.  However, the government will not tell Geraldton that it is 
going on hold for the next five years.  We are going gang busters in Geraldton and we are going to keep the momentum 
going. 

AUTOGAS PRICES 

491. Mr D.F. BARRON-SULLIVAN to the Minister for Consumer and Employment Protection: 
(1) As the price of petrol spirals upwards and more motorists consider using liquid petroleum autogas as a cheaper 

alternative, will the minister explain why today’s average price of autogas in Perth is 21 per cent higher than 
for the same month last year and 41 per cent higher than the average for September 2003?   

(2) Why is the price fluctuating like this? 

Mr J.C. KOBELKE replied: 
(1)-(2) I am pleased that the member has such confidence in my ability to understand the details of the marketplace in 

Western Australia and to give him details on those figures.  Unfortunately, I would be able to provide more 
detailed figures on the question if he had given me some notice of it, which he did not.  I have concerns that 
autogas in Western Australia does not appear to have as competitive a market as the government would like, 
particularly compared with a larger market such as Melbourne.  Prices in Perth are generally higher than those 
in Melbourne.  Members would be aware that the infrastructure costs of establishing autogas are quite high.  If 
a low volume of gas is sold through a particular outlet, the cost is factored into each litre that is sold to meet 
the overheads.  With a larger market, that particular extra cost is not necessarily added to the cost of the gas.  
That is one of the reasons the cost is higher in Perth than in Melbourne.  However, the government provides a 
subsidy to encourage drivers to convert to gas.  If that means that the volume of gas sold through the outlets is 
increased as more people convert to gas, that will help to bring down costs.  I am happy to provide a more 
detailed answer if the member gives me notice of the question. 

AUTOGAS PRICES 

492. Mr D.F. BARRON-SULLIVAN to the Minister for Consumer and Employment Protection: 
I have a supplementary question.  The minister has just conceded that it is not a competitive market.  Does he still 
intend using his powers under the Petroleum Products Pricing Act to control liquid petroleum gas prices? 

Mr J.C. KOBELKE replied: 
The Australian Competition and Consumer Commission conducted a detailed study into autogas and the retailing of gas 
in Western Australia.  The government was not happy with the first report that it put out.  The government urged the 
commission to look at the issue more keenly.  The commission came to the conclusion that there was a competitive 
market in Western Australia.  As I have indicated, I believe our market could be more competitive, and we will do what 
we can to achieve that competitive market.  However, fixing the price is not likely to create a competitive market.  As 
the member is well aware, some time ago we spoke to people across regional Western Australia about whether the retail 
price of fuel should be capped.  The overwhelming view from regional Western Australia was that we should not do 
that; consequently, we did not proceed.  Therefore, new circumstances would need to be presented to us as to why we 
should go down that road with gas.   

Mr D.F. Barron-Sullivan:  How high will you let the price go before you do something about it? 

Mr J.C. KOBELKE:  The interjection indicates clearly that the member is not dealing with the realities.  We do not let 
the price go anywhere.  The fact is there is a competitive market.  We would like to make it more competitive.  There is 
an international market for fuel, whether it be gas or petrol.  We need to make sure that we can compete in that 
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marketplace.  As the member is most probably aware, a year or two ago BP Refinery (Kwinana) Pty Ltd, which is one 
of the most, if not the most, efficient refineries in Australia, was exporting considerable volumes to the United States.  
We are in an international marketplace.  We are not in a position to determine whether the price goes up or down.  
Western Australia holds the record, through FuelWatch, for giving motorists the best deal anywhere in Australia.  
Month after month the price of petrol in Perth has been lower than that in Brisbane, Sydney and Melbourne, if we do 
not take into account the subsidies in place in both Brisbane and Melbourne.   

TELSTRA SALE, SECURITY OF TELECOMMUNICATIONS SERVICES 

493. Mr P.B. WATSON to the Minister for Local Government and Regional Development: 
Can the minister tell the house whether the sale of Telstra will offer any security of services for Western Australia?   

Mr J.J.M. BOWLER replied: 
I thank the member for Albany for the question and point out that he looks a bit bleary-eyed.  He must have stayed up 
late last night watching that fantastic contest in which the king of spin bowled his balls down the wicket, with little leg 
breaks and sliders, and the occasional top spinner, only to be thwarted by one batsman.  Members may think I am 
talking about Shane Warne and Kevin Pietersen, but no, I am talking about the great king of spin in Australia, John 
Howard, and the one person who will stand up to him, Barnaby Joyce.  Barnaby just hits John Howard back over his 
head.  While the rest of the Liberal Party seems to be bamboozled by the king of spin’s little leggies, Barnaby plays 
them as they are back over his head - another six, Barnaby!  While the Liberal Party in Western Australia is playing like 
Colin Cowdrey and Geoff Boycott, just poking out the pad, occupying the benches and doing nothing, there is Barnaby, 
just showing them what they can do.  I had given up hope for the other side, but all of a sudden over the weekend the 
former wonder king, Hon Norman Moore, that great batsman from the past - he is past his peak now and probably will 
not get back into the first XI - suddenly found a bit of form.  Suddenly Hon Norman Moore started hitting John 
Howard; he started saying that he could read his spin and he was going to start hitting the ball for Western Australia.  I 
just hope that the Liberal senators - Judith Adams; Ian Campbell -  

A government member interjected. 

Mr J.J.M. BOWLER:   Exactly - who are they? - Alan Eggleston; Chris Ellison; David Johnston, a former mate of 
mine from Kalgoorlie; and Ross Lightfoot - will take a leaf out of the batting efforts of Barnaby Joyce and not the Colin 
Cowdreys on the opposition benches here. They are just occupying the benches.  They have not scored a run for a long 
time.  I hope those senators will start doing what they are supposed to do and go in to bat for Western Australia.   

ELECTORATE OFFICES 

494. Mr M.J. BIRNEY to the Premier:  
Mr Speaker -  

Several members interjected. 

Mr M.J. BIRNEY:  My question is very important, Mr Speaker.  I will wait for the interjections to stop.  Does the 
Premier support the use of taxpayer-funded electorate offices for party political campaign purposes?   

Dr G.I. GALLOP replied: 
I think everyone in this house is aware of the regulations that pertain to state electorate offices.  Those regulations 
should be clear to all members.  The use of electorate offices for party political purposes is not appropriate.   

ELECTORATE OFFICES 

495. Mr M.J. BIRNEY to the Premier: 
I ask a supplementary question.  How then does the Premier explain the fact that yesterday he personally wrote to rank 
and file members of the Australian Labor Party inviting them to attend Labor Party campaign seminars at the electorate 
offices of the members for Joondalup and Southern River on 28 September and 5 October respectively?  I table a copy 
of the letter.   

The SPEAKER:  Order!  The letter will remain on the table of the house for this day’s sitting.   

[The paper was tabled for the information of members.] 

Dr G.I. GALLOP replied: 
I will look at that letter and examine the issues that the Leader of the Opposition has raised. 

TOURISM INDUSTRY 

496. Mrs D.J. GUISE to the Minister for Tourism: 

I refer to the state government’s commitment to making Western Australia the nation’s premier tourism state and ask 
for an update on the state of the tourism industry in WA. 
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Mr M. McGOWAN replied: 
I thank the member for Wanneroo for the question.   

Several members interjected. 

The SPEAKER:  I call to order the members for Roe, Murray and Murdoch.   

Mr M. McGOWAN:  We have unambiguous good economic news in Western Australia.  The unemployment rate is 
4.4 per cent, which is the lowest in Australia.  We have the highest participation rate of all the states.  We have the 
highest rate of jobs growth, and 130 000 new jobs have been created since the Gallop government was elected.  
Tourism is playing its part.  In the past year, the growth in international tourist numbers has been 7.5 per cent.  That 
means growth in the number of overnight stays of -  

Several members interjected. 
The SPEAKER:  I call the members for Vasse and Nedlands to order, each for the second time.   

Mr M. McGOWAN:  The growth in the number of overnight stays by international visitors to the state has been 7.5 per 
cent.  That has meant an increase of $100 million in tourism spending by international visitors in the past year in 
Western Australia.  In overall terms, in the past year there has been a 50 per cent increase in international tourists from 
New Zealand to Western Australia.  There has been a 7.4 per cent - 
Several members interjected. 

The SPEAKER:  I call the member for Vasse to order for the third time. 
Mr M. McGOWAN:  There has been a 7.4 per cent increase in tourists from Japan and a 19.6 per cent increase in 
tourists from Singapore.  Western Australia is doing the best of all the states with the number of people coming from 
overseas to this state.  As I said, there has been a 50 per cent increase in tourists from New Zealand.  Why is that the 
case?  It is because we are spending more than ever before on marketing the state overseas.  We have a $91 million 
budget over five years to advertise tourism in this state both domestically and overseas.  This year the figure is 
$25 million, which is a 70 per cent increase on the figure a few years ago, and more than double the amount when the 
Liberal Party was last in office.  In places such as New Zealand we are running all sorts of very bright and very smart 
campaigns to attract tourists from that market to Western Australia.  Over the past 18 months we have run a range of 
tactical campaigns with Air New Zealand and various holiday outlets.  We have run roadshows in Auckland, 
Wellington, Christchurch, Dunedin and Hamilton.  We will also be beefing up our advertising very shortly with a range 
of billboard campaigns throughout New Zealand to encourage and continue that growth in tourists to this state.  As I 
said, this is paying massive dividends and is contributing its bit to the decline in unemployment in this state.  We need 
go no further than correspondence I have received from Discover West Holidays, which is one of the biggest and most 
prominent tourism wholesalers and inbound operators in Western Australia.  What did it contain?  A letter to me dated 
last Friday states - 

The additional advertising funds provided to Tourism Western Australia have had a significant impact on 
market demand for Western Australia. 

. . .  

DISCOVER WEST has worked co-operatively with TWA in tactical advertising in the domestic market . . .  

DISCOVER WEST’S bookings for August are 41% up on the same month last year. 

. . .  

Congratulations on the outstanding success of the State government’s tourism advertising strategy . . .  

In tourism, we are working for business, including small business, and we are delivering jobs for Western Australians. 

MOIRA RAYNER, NEW EVIDENCE 

497. Ms S.E. WALKER to the Attorney General: 
I refer to the recent revelation that fresh evidence has been found against Moira Rayner and sent to the Director of 
Public Prosecutions for his independent assessment - not investigation - of whether criminal charges should be laid. 

(1) Did the fresh evidence involve a Corruption and Crime Commission audio recording of Ms Rayner not 
mentioned in the report of the Parliamentary Inspector of the Corruption and Crime Commission? 

(2) If so, on what date and where was the audio recording recorded?   
Mr J.A. McGINTY replied: 
I am sorry, I did not hear the second part of the question.   
Ms S.E. Walker:  On what date was the audio recording recorded? 
Mr J.N. Hyde:  You want information on an ongoing case! 
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Ms S.E. Walker:  I am not asking the member for Perth - he should be quiet! 

Mr J.A. McGINTY:  The answers to the questions are - 

(1)-(2) To the best of my knowledge and my advice on these matters - bear in mind that the offices of the 
parliamentary inspector and the Corruption and Crime Commission are independent organisations that report 
directly to the Parliament - there was new evidence of an audio recording made in the hospice where 
Mr Marquet was resident on 8 August, which involved at that stage a visit by Ms Rayner to him.  I think that is 
the material that was referred to by Mr McCusker in the media. 

Ms S.E. Walker:  That is the fresh evidence? 
Mr J.A. McGINTY:  Yes. 
Ms S.E. Walker:  That is the fresh evidence? 
Mr J.A. McGINTY:  Yes. 
Ms S.E. Walker:  Of what happened on the eighth in the hospice? 
Mr J.A. McGINTY:  Yes.  Does that answer the questions? 

MOIRA RAYNER, NEW EVIDENCE 

498. Ms S.E. WALKER to the Attorney General: 
I have a supplementary question.  Why has the Attorney General not asked the parliamentary inspector why that audio 
recording was not referred to in his report to the Joint Standing Committee on the Corruption and Crime Commission?   
Mr J.A. McGINTY replied: 
Because he advised me that there was new evidence that was brought to his attention. 

BILLS 
Appropriations 

Messages from the Governor received and read recommending appropriations for the purposes of the following bills - 

1. Optometrists Bill 2005. 

2. Psychologists Bill 2005. 

3. Acts Amendment (Higher School Leaving Age and Related Provisions) Bill 2005. 

PETROLEUM LEGISLATION AMENDMENT AND REPEAL BILL 2005 
Assent 

Message from the Governor received and read notifying assent to the bill. 

COMMUNITY DEVELOPMENT AND JUSTICE STANDING COMMITTEE, REPORT 
Statement by Speaker 

THE SPEAKER (Mr F. Riebeling):  I advise members that I have received a letter dated 31 August 2005 from the 
member for Joondalup, Chairman of the Community Development and Justice Standing Committee.  The letter advises 
that, further to the chairman’s letter reported to the house on 24 August 2005 regarding the committee’s adoption of 
terms of reference for its inquiry into fire and emergency services legislation in Western Australia, the committee has 
now resolved to report to the house on this inquiry by 31 August 2006. 

POWER SUBSTATION, ROCKINGHAM 
Petition 

MR M.J. COWPER (Murray) [2.54 pm]:  I present the following petition from 409 petitioners - 
To the Honourable the Speaker and Members of the Legislative Assembly of the Parliament of Western 
Australia in Parliament assembled. 
We, the undersigned, say that this Government did not have a mandate in 2005 to install a Power Substation on 
Lot 15 corner Read and Safety Bay Road Warnbro/Waikiki, Rockingham. 
Now we ask that the Legislative Assembly, support the following objectives of the people of Warnbro/Waikiki 
and Rockingham - 

(i) That this substation not be located at Lot 15 Corner of Read and Safety Bay Road 
Warnbro/Waikiki and Rockingham. 

(ii) That this substation to be located in a non residential area 
[See petition 56.]   
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BENTLEY HOSPITAL, CLOSURE OF DAY SURGERY 
Petition 

DR K.D. HAMES (Dawesville) [2.55 pm]:  I have a petition containing 197 signatures that reads as follows - 

To the Honourable the Speaker and Members of the Legislative Assembly of the Parliament of Western 
Australia in Parliament assembled. 

We the undersigned residents of Western Australia are opposed to the proposed closure of day surgery 
currently offered at Bentley Hospital.   

Further, we request, that the State Government retain the day surgery, ambulatory care; recognizing that non 
tertiary services, which make up the bulk of hospital services, should be provided closer to where people live.   

The Reid report illustrated that people of lower socioeconomic status have worse health care than others - 
therefore retaining the current services of Bentley Hospital is in the best interest of people in surrounding 
districts. 

I certify that this petition conforms to the standing orders of the Legislative Assembly. 

[See petition 57.] 

POWER SUBSTATION, ROCKINGHAM 
Petition 

MR M. McGOWAN (Rockingham - Minister for Tourism) [2.56 pm]:  I have a petition from 462 residents in the 
following terms - 

To the Honourable the Speaker and Members of the Legislative Assembly of the Parliament of Western 
Australia in Parliament assembled. 

We, the undersigned, say that this Government did not have a mandate in 2005 to install a Power Substation on 
Lot 15 corner Read and Safety Bay Road Warnbro/Waikiki, Rockingham. 

Now we ask that the Legislative Assembly, support the following objectives of the people of Warnbro/Waikiki 
and Rockingham - 

(i) That this substation not be located at Lot 15 Corner of Read and Safety Bay Road 
Warnbro/Waikiki and Rockingham. 

(ii) That this substation to be located in a non residential area. 
The SPEAKER:  A very good petition. 
Mr M. McGOWAN:  I read it verbatim, Mr Speaker. 

[See petition 58.] 

DEFAMATION BILL 2005 
Second Reading 

Resumed from 17 August. 
MR R.F. JOHNSON (Hillarys) [2.59 pm]:  I am not the opposition lead speaker for this bill, but it is a very interesting 
bill.  Some people would say that this is a bill of significant importance; others in the community might say that it is not 
such an important bill.  However, at the end of the day, every bill that comes through this house is a bill of importance. 
Mr M.P. Whitely:  It is a very serious matter.   

Mr R.F. JOHNSON:  This is a very serious matter and I will not take any interjections. 
Some people may say that my contribution will be too long and other people will say that it will be too short.  I would 
like to think that my contribution will be a significant one and not measured in length of speech.   
Mr J.N. Hyde:  Do you know what bill it is?   

Mr R.F. JOHNSON:  Indeed, I do.  It is a very important bill.  It is the Defamation Bill 2005.  I am surprised that other 
members in this chamber did not realise what bill we are talking to.  There is a lot I would like to say, but I would prefer 
that somebody who knows more about this bill than I, somebody with enormous experience in legal matters, speak on 
it.  That is certainly not the member for Perth; it is my colleague, the shadow Attorney General, the member for 
Nedlands.  I have used only one minute of my time so far and I will not ask for an extension.  I know that I would be 
berated by members opposite, because some of them may not have the same concerns about this bill as I.  Other 
members opposite may be more concerned about this bill than I - the same as members on this side of the house - but 
this is an opportunity to debate the bill.  That is the whole purpose of this chamber.  Indeed, we intend to debate this bill 
thoroughly and intensively, and we will be looking at it clause by clause - 
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Mr B.J. Grylls:  More! 

Mr R.F. JOHNSON:  Was that no more? 

I know that my colleagues on the government side and on this side of the house would love to hear me talk more about 
this bill, because it is a significant bill, but I would prefer that they hear from my colleague, the member for Nedlands, 
the shadow Attorney General, who is our lead speaker.  She will make a fantastic contribution to this bill and she will 
do her best to keep the Attorney General honest.  She will do justice to this bill, because she will put forward a very 
coherent argument, opinion and concise facts about this bill.  Madam Deputy Speaker, against the wishes of opposition 
members and my colleagues, I will not go on any more. 

Ms J.A. Radisich:  Please, please! 

Mr R.F. JOHNSON:  What, please sit down?  With those very important remarks about this bill, I will resume my seat 
so that the member for Nedlands, the shadow Attorney General, can do this bill justice. 

Mr M.P. Whitely:  You’re nothing if not consistent. 

Mr R.F. JOHNSON:  Absolutely. 

The DEPUTY SPEAKER:  I call the member for Nedlands.  She has a hard act to follow. 

MS S.E. WALKER (Nedlands) [3.02 pm]:  I do have a prepared speech; it is quite short and I was about to start with 
my first point, but I have been wondering just who cobbled together this bill.  Lots of people have taken credit for this 
bill, but I now see that it was the member for Perth.  He says that he wrote the bill.  Can the Attorney General tell me 
whether that is true? 

Mr J.N. Hyde:  Only the good things.  The other bits are his. 

Ms S.E. WALKER:  The Attorney General would like to take credit for the national move to have defamation laws 
implemented in every state.  In fact, the member for Perth is not responsible.  The person responsible for cobbling 
together this legislation is the New South Wales Attorney General, Bob Debus.  As I understand it, he is the point man, 
because the Gazette of Law and Journalism of 6 June 2005 states -  

Letters between Ruddock and Debus provoke wide interpretations 

Confusion may have broken out with some of the press coverage of the latest round in the defamation reform 
horse-trading between the Commonwealth and the states/territories.   

The most recent letters flowing between the Commonwealth Attorney General Philip Ruddock and his NSW 
counterpart, Bob Debus . . . emerged last month.  Debus is the point man - 

He is the point man, not the member for Perth.  The member for Perth is just a dud.  The article continues -  

for the states and territories in the negotiations to get uniform legislation in operation by January 1, 2006. 

That date is relevant, because for 30 years law reformers have talked about uniform defamation laws.  For 30 years 
there has been a lot of talk and little action.  For 30 years state governments have promised that uniform defamation law 
was just around the corner, and for 30 years they have failed to act.  I have in my hand the WA Law Reform 
Commission report dated 1972, the provisions of which will be inserted in the Criminal Code.  Here we are, 33 years 
on.  It took the new federal Attorney-General, Philip Ruddock, to force the states and this state into action.  In 
November 2003 he announced that, if the states continue to do nothing, the federal government would use its 
constitutional powers to enact defamation laws.  In 2004 Philip Ruddock produced two discussion papers and some 
draft provisions.  He consulted members of the legal profession and other interested stakeholders before the hands of the 
Labor states were finally forced and they came up with this model bill.  I take on board the fact that the Attorney 
General in this state would have liked to have done something.  I have read the address he made at Murdoch University 
and, frankly, I am flattered that I got his ire up so much with my motion.  I concede that the Attorney General did want 
to move on with defamation law, but he did not have the power to do that.  If the states had not produced something, as 
they have done, Philip Ruddock would have used his powers under the Constitution to bring in a national uniform 
defamation law.  The federal Attorney-General may still do that. 
Philip Ruddock even made compromises on a number of elements in his proposed bill in the interests of uniformity and 
he encouraged Labor states to meet him halfway.  I have a copy of some of the correspondence between the federal 
Attorney-General and the New South Wales Attorney General, which I think the New South Wales Attorney General 
leaked to the press.  However, as is often the case, the Labor states refused to compromise.  They have let ideology and 
parochial differences get in the way of good law. 
The case for defamation law reform is unanswerable, because if one looks at this area - I have looked at it extensively - 
one finds that it is long overdue.  The Liberal Party will support this bill.  We will not support a certain section of it to 
do with corporations.  Corporations at this stage have the ability to sue and we think that should remain on foot, but it 
makes no sense to have eight separate defamation regimes in Australia in the age of television, national newspapers and 
the Internet, and the truth is that we need only one defamation law.  When examining the Attorney General’s 
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defamation proposal, we need to ask, first, will it be truly uniform and, secondly, is it good law.  I am afraid it fails on 
both counts.  First, it is not uniform.  The bill that will be implemented in state legislatures across Australia is not 
uniform, but our state Attorney General suggested in his second reading speech that it was uniform.  Western Australia, 
together with South Australia and Victoria, have introduced defamation bills into their Parliaments.  I have a copy of the 
South Australian bill and it is not the same.  There are major differences between the bills introduced in those states.  
The Victorian and Western Australian bills allow for juries, while the South Australian bill does not.  I accept that 
South Australia has not had juries in civil matters for some time, but that is not an excuse for not providing for juries in 
the bill to make the legislation uniform across Australia.  The Victorian and Western Australian bills would allow 
corporations with fewer than 10 employees to sue for defamation, while the South Australian law would not allow any 
corporations to sue.  I will come back to corporations.  Further, the South Australian bill defines the term “publication” 
whereas the other bills do not.  It has been said that defining this term would cause confusion and would potentially 
conflict with the general law.  Our position on juries is that there should be uniformity.  We support the role of juries in 
defamation trials but we think that South Australia and the Australian Capital Territory must also have juries hearing 
the defamation cases, otherwise exactly the same case could be heard before a judge in South Australia and the ACT but 
could be heard by juries in the rest of the country.  Members might wonder how that could happen.  It is possible in 
Australia for a high-profile sports star, for instance, to be defamed nationally.  If that person thinks he will get a more 
sympathetic hearing from a judge than a jury, he will be able to take his case to South Australia or the Australian 
Capital Territory, rather than have it heard in Western Australia.  The Western Australian Attorney General has not 
explained how this problem will be avoided.  

Unless the laws are identical - they are not; this bill is not uniform legislation - the benefit of uniformity will be lost.  
The Labor states need to continue to refine their proposals until they achieve true uniformity.  Anything else will only 
encourage the sort of “forum shopping” that has plagued defamation cases until now.  No defamation law exists in 
Western Australia at present.  The law in relation to defamation is contained in a few acts; namely, the Slander of 
Women Act 1900, the Newspaper Libel and Registration Act 1884 and the 1888 and 1957 amendment acts, the United 
Kingdom Libel Act 1843, and chapter 35 of the Criminal Code.  Most defamation legislation can be found in common 
law.  I have read the WA Law Reform Commission report; the 2004 Wayne Martin, QC, committee report; the paper 
issued on defamation by the federal Attorney-General; and some other papers prepared by Perth academics on this 
issue.  It is very difficult to ascertain what constitutes “defamation” and “publication” and the range of defences in the 
various jurisdictions.  At present, Western Australian corporations can sue.  This has been a major sticking point with 
the proposed federal legislation, which was born out of the Australian Law Reform Commission report.   

The DEPUTY SPEAKER:  Order!  We are having some difficulty hearing the member on her feet; therefore, I ask 
members to keep their conversations to a minimum or preferably have them outside the chamber.   

Ms S.E. WALKER:  Thank you, Madam Deputy Speaker.  In 1968 the Western Australian Law Reform Committee, 
the predecessor to the Law Reform Commission, was asked to - 

examine and make recommendations for amendment to the Newspaper Libel and Registration Act 1884 and 
amendments, and generally to consider whether any alterations are necessary or desirable in the law relating to 
civil defamation in Western Australia. 

In WA it dealt with the topic in two parts.  The first was concerned specifically with the Newspaper Libel and 
Registration Act 1884 and the occasions on which the defence of “privilege” should be available in respect of published 
reports, and a working paper on that matter was issued in 1969.  The committee’s report on the defamation part was 
submitted on 3 August 1972.  Paragraph 3 of the Law Reform Commission’s 1972 report reads -  

The movement towards uniform defamation law reform crystallised on 23 June 1976 when the Australian Law 
Reform Commission was given a reference on this subject by the Commonwealth Attorney General.  

The Australian Law Reform Commission was asked - 

To review the law of defamation (both libel and slander) in the Territories and in relation to other areas of 
Commonwealth responsibility, including radio and television (but excluding inquiries on matters falling within 
the reference made to the Commission on privacy) and to report on desirable changes to the existing law, 
practice and procedure relating to defamation and actions for defamation. 

That was done at both national and state levels.  As I said at the beginning of my remarks, nothing had been done for 30 
years until the federal Attorney-General said that, unless the states got their act together before 1 January 2006, he 
would introduce a national defamation law.  From reading the national paper, I understand that a difficulty arises 
because the constitutional powers available to the federal Attorney-General will not apply entirely to all the areas that 
can be covered by a defamation law.   

Mr J.N. Hyde:  Do you think corporations should be able to sue mums and dads?   

Ms S.E. WALKER:  Yes I do, and I will tell the member for Perth why.  

Mr J.N. Hyde:  Please. 
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Ms S.E. WALKER:  What about boys and girls?  Let us be a bit more emotive, member for Perth? The most 
disappointing part of this bill is that it will take away the right of many businesses to protect their reputations.  This bill 
represents another attack on business by an anti-business government.  Western Australian businesses have always been 
able to sue for defamation and this bill will take away the right of a corporation to sue.  We should not forget that Bob 
Debus is the point man on this issue; he calls the tune in all the Labor states.  He indicated why the Labor Party would 
not give any assistance to corporations, although I note that the bill contains provisions for not-for-profit organisations, 
and corporations that employ up to 10 people to be able to sue.  Why is there a difference between a company that 
employs fewer than 10 people and a company that employs 14 employees?  Why draw the line at 10?  From literature I 
have read, the argument is apparently that corporations are rich and powerful and can therefore gag debate.  Is that a 
reason to deny them the right to sue?  Surely the bill could have included a provision to allow a judge to give a 
corporation leave prior to its bringing action, if that were appropriate.  Western Australian businesses have always been 
able to sue for defamation.  I have not come across one example - the Attorney General has not provided an example in 
his second reading speech - of a corporation “suing mums and dads” as the member for Perth put it.  There is no good 
evidence that businesses throughout Australia generally abuse their rights in defamation actions.  If there is, I am sure 
that I and my colleagues on this side of the house would like to hear it.  In the case of small to medium-sized businesses 
in particular, that suggestion seems ridiculous.  Under division 2 “Causes of action for defamation”, clause 9 - bearing 
in mind that at present all corporations do have cause - “Certain corporations do not have cause of action for 
defamation” reads -  

(1) A corporation has no cause of action for defamation in relation to the publication of defamatory 
matter about the corporation unless it was an excluded corporation at the time of the publication.  

What is an “excluded corporation”?  It continues - 

(2) A corporation is an excluded corporation if -  

(a) the objects for which it is formed do not include obtaining financial gain for its members or 
corporators; or 

(b) it employs fewer than 10 persons and is not related to another corporation, 

and the corporation is not a public body. 

. . .  

(4) In determining whether a corporation is related to another corporation for the purposes of subsection 
(2)(b), . . . the Corporations Act 2001 of the Commonwealth applies as if references to bodies 
corporate in that section were references to corporations within the meaning of this section.  

If the small corporation with fewer than 10 employees is connected to a larger corporation, it cannot sue.  The Liberal 
Party has considered this and cannot see any logical reason for drawing a line in the sand to distinguish a corporation 
that employs fewer than 10 employees.  I have seen no real evidence to justify that requirement.  I will welcome any 
information the Attorney General can provide during consideration in detail.  

The assertion that corporations have sufficient remedies without defamation is dubious.  It has been said that the 
misleading and deceptive conduct provisions of the Trade Practices Act and the state Fair Trading Act do not generally 
apply to news organisations, and the tort of injurious falsehood is difficult to establish at the best of times.  Where will 
these corporations find themselves, for instance, if the media publishes defamatory material?  I read an article in a news 
brief by Bob Richardson, a barrister at Francis Burt Chambers, who questions the motivation for this bill and argues that 
it would enable the media to publish, without any redress, what they like about corporations and some small businesses.   

The state government originally wanted to prevent all corporations from suing for defamation, except those that operate 
on a not-for-profit basis.  That would have meant, for instance, that a relatively small family business could not sue for 
malicious or grossly negligent accusations that damaged the company’s reputation and forced it to lay off staff.  As 
justification, the states and territories claimed that corporations were stifling community debate through defamation 
actions.  How many defamation actions have been brought?  How many cases have there been in this state in the past 
five, 10 or 30 years?  The original state paper published in July 2004 showed how out of touch Labor is with business.  
It considered whether there could be a small business exemption.  It stated - 

If a general exemption for small business was framed in terms of the number of employees, then there could be 
scope for corporations to structure arrangements so that they meet the definition.  For example, a company 
could ‘downsize’ the number of employees by engaging contractors, without changing the size of its business.   

Does Labor think that a business would restructure just to bring a hypothetical defamation action?  It is nonsense.  
However, eventually Labor backed down - I have the correspondence with me - and the present bill allows corporations 
that employ nine or fewer employees to sue.  As I have said, the opposition is critical of the bill because of its 
arbitrariness.  It arbitrarily strips the rights of all but the smallest corporations.  What would have happened if a 
corporation that employed 10, 11, 12 or 20 employees had been able to sue?  On the basis of what the Labor Party has 
said about this issue, a business would get rid of a few employees in case it had a defamation action.  It is nonsense.  I 
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would like to know why the Labor Party picked the figure of fewer than 10 employees.  The only reason I can think of 
is that Labor is fundamentally anti-business; it sees businesses as rich and able to institute proceedings.   

Although the bill has benefits, it will not provide uniform laws.  It will not provide the best law that it can for Western 
Australia, particularly Western Australian businesses, which will lose rights that they have always had.  I note that all 
the states must implement this legislation, and I understand that they are doing so.  If, at the end of that time, the federal 
government believes that the legislation is not working - it probably will not because it is not uniform - it will enact its 
own defamation laws.  There are only three areas of contention and I will touch on them.  I have touched on the 
Corporations Act.  I have touched on juries.  The difficulty with non-uniform law as it is progressing at the moment is 
that South Australia and the Australian Capital Territory are without juries.  I have also touched on the process of the 
offer to make amends in the bill, but there is no ability for a judge to order a correction order.  Those three areas were 
part of the Australian Law Reform Commission report.  The Western Australian Attorney General tried to say in his 
second reading speech that a lot of the report of Wayne Martin, QC, was adopted at the Standing Committee of 
Attorneys General.  However, I have gone through the report and I note that the bill does not contain many of the 
recommendations of Wayne Martin, QC, in the “Western Australian Defamation Law:  Committee Report on Reform to 
the Law of Defamation in Western Australia” of September 2003.  I will give some examples.  Recommendation 7 
states that the act should provide that proceedings must be commenced within six months of the plaintiff becoming 
aware of the publication.  Currently, plaintiffs have six years.  That will be reduced to one year, with an extension of 
three years on application to a judge.  One of my questions to the Attorney General will be why that time is being 
reduced.  I understand that the focus is shifting from damages to protecting a person’s reputation.  I understand that 
focus shift.  Recommendation 9 states that defamatory material should be defined in accordance with the definition of 
the Australian Law Reform Commission.  I will read that definition into Hansard.  The bill is quite extraordinary.  It is 
a defamation bill but there is no definition in it.  We have to look for it somewhere else; we have to look for it in case 
law.  Wayne Martin’s committee adopted the ALRC’s definition, which states that it is material that tends to affect 
adversely the reputation of a person in the estimation of ordinary persons, to deter ordinary persons from associating or 
dealing with a person, or to injure a person in his occupation, trade, office or financial credit.  Recommendation 27 
states that the act should preserve the existing powers of the court with regard to the issue of both interlocutory and 
permanent injunctions.  That has not been done.  Injunctions are not part of this report; they remain in the common law.  
Recommendation 29 states that there should be no cap or limit on damages.  I note that the bill contains a cap of 
$250 000.  In an article of Bob Richardson titled “Defamation law reform: past and present” in Brief of November 
2003, he refers to an article in The West Australian of 28 September 2002, which heralded the push by the Attorney 
General to create the committee headed by Wayne Martin, QC.  He states -  

. . . while Mr McGinty might say, “A person should never get a pay-out higher than the maximum for pain and 
suffering caused in a car accident ($240,000)”, the fact is that the highest award for defamation in Western 
Australia is $150,000 (for two publications).   

I raise that as an issue and ask the Attorney General why a cap has been included in the bill.  Has the cap come from 
New South Wales?  Recommendation 34 states that the government should endeavour to resuscitate moves toward a 
uniform national law of defamation.  This is not uniform law.  I am interested to know why the Standing Committee of 
Attorneys General decided as it did about corporations.  In fact, I can probably tell members if I read -  

Mr J.N. Hyde:  Somebody else’s opinion.  
Ms S.E. WALKER:  Yes, a man who is much more learned in the law than my friend the member for Perth; that is, the 
New South Wales Attorney General.  I presume he has a law degree and I presume he has practised law.   
Mr J.N. Hyde:  A law degree!  
Ms S.E. WALKER:  He is much more learned in the law than the member for Perth.  According to this article, he is the 
point man for the states and territories.  On 2 May 2005, the New South Wales Attorney General, Bob Debus, wrote to 
Philip Ruddock.  His letter states -  

Dear Attorney General,  

You will recall that at the most recent meeting of the Standing Committee of Attorneys General it was agreed 
that you and I should enter into further discussion about three outstanding points of difference between the 
States and the Commonwealth in regard to uniform defamation law, namely corporations, correction orders 
and juries.   

It is important to record in Hansard those differences, as they have come straight from the horse’s mouth, so to speak, 
and it is not that of the member for Perth.  It should be, but it is not.  On corporations, he states -  

I understand that the Commonwealth’s preferred position is that all companies should have the right to sue.  
The States and Territories, on the other hand, believe the right to sue should be limited to non-profit 
organisations.  The submissions received by the States and Territories on this issue overwhelmingly supported 
a complete ban on corporations suing, or allowing only non-profit corporations to sue.   

The discussion at SCAG focussed on two possible alternative approaches.  The first, suggested by you, -  
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He is referring to Philip Ruddock -  

was to allow corporations to sue with the leave of the court.   
I do not think members on this side of the house will have any difficulty with corporations being able to sue only with 
the leave of the court.  He continues - 

The second suggestion was to allow small, proprietary companies to sue.   
Since the SCAG meeting, my Department has enquired of yours whether the ‘leave of the court’ option would 
be acceptable.  You may recall that this was also the approach recommended in the Martin Committee report 
on Reform to the Law of Defamation in Western Australia.   
The Martin report proposed that in deciding whether to grant leave the court would take into account: 
•  Whether the company is public or proprietary (but noting that many major public businesses in fact carry 

on business through proprietary subsidiaries); 
•  The extent of the company’s paid-up capital; 
•  The number of employees; 
•  Whether the company claims to have suffered identifiable economic loss as a result of the defamation; 
•  The nature and severity of the damage suffered; 
•  The consequences for the corporation if it cannot sue; and 
•  The adequacy of any other remedies available to the corporation; 

I am sure that when this bill goes to the upper house, a committee will look at it, because what are the consequences for 
a corporation if it cannot sue?  He then writes - 

I understand that this suggestion has not been accepted on the basis that it will create too much uncertainty, 
particularly for small businesses.  The concern is that small businesses will only be sure they have standing to 
sue once they obtain the leave of the court.  This will place them in a relatively weak position in pre-litigation 
settlement negotiations.   
My Department subsequently suggested that small proprietary businesses be given the right to sue for 
defamation.  A suitable provision could be drafted . . . 
I believe that a small business exemption will meet the particular concern you raised at the SCAG meeting, 
namely that small business people should be able to protect their reputations through defamation law.  It is also 
consistent with the NSW Defamation Act . . . 

There we have it: this bill is a reflection of the New South Wales Defamation Act, which allows small corporations with 
fewer than 10 employees to sue and expressly preserves the right of any individual who is a member of a corporation, 
small or large, to sue in his own right if he believes he has been personally defamed.  That is what is provided for in this 
bill, as I understand it; there is a preservation of the right of any individual who is a member of a corporation to sue.  
However, what we can see from this is what is behind the thinking here and also the fact that the member for Perth does 
not like this bill; not that he did anyway.  I thought I would just throw that in.  Attorney General Debus goes on to 
write - 

A small business exemption would also preclude larger corporations from abusing their relative economic 
strength to silence individuals and stifle free speech (as evidenced by so called SLAPP suits).   

He refers to the McDonalds case.  He writes - 
I am also deeply concerned that the mere threat of defamation litigation by a corporation would be enough to 
silence all but the bravest individuals.  The cost of mounting a defence against a corporation would require a 
willingness to risk losing both home and life savings, especially as the unsuccessful party in civil litigation 
generally pays the reasonable costs of the other party . . . 
Finally, the simple fact remains that corporations are not people, and they do not have personal reputations to 
protect - their interest is purely commercial. 

I would have thought that corporations do have reputations to protect.  Why does a small business of under 10 
employees have a reputation and a business with over 10 employees not?  He continues - 

There are other types of legal actions that corporations can take . . . including trade practices . . .  

I have already addressed that aspect.  That was one of the three areas in which there was a difference between the 
commonwealth and the state.  It is the one to which the Liberal Party on this side of the house has its main objection.   
The other issue that is not addressed in this bill but was also a recommendation in the Western Australian Law Reform 
Commission report, and I think the Martin report recommended it as well, is correction orders.  They are dealt with in 
Debus’ letter, if I may refer to it briefly.  He writes - 
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I understand that the Commonwealth’s preferred position is that plaintiffs should be able to seek correction 
orders in lieu of damages, if this is the plaintiff’s preferred remedy.  If the court makes a correction order, it 
must also award indemnity costs.  Correction orders must specify the terms of the correction, the 
circumstances (including when, where, and how many times), and the prominence of the correction.  The order 
may also require publication of ‘such other matter as the court thinks appropriate’. 

I would be interested to know why the Attorney General has not included correction orders in this bill.  There is some 
explanation, but I would be interested to hear what the Attorney General has to say.  I note that the new offer to make 
amends is a process whereby aggrieved persons can now send a concerns notice in writing to the publisher and say what 
particulars are defamatory.  The publisher can offer to make amends, which must include a correction, which I believe 
is a good thing.  He goes on to write - 

The State and Territory model provisions allow plaintiffs or defendants to elect to have proceedings 
determined by a jury unless the court orders otherwise.  This will be the law in those jurisdictions where juries 
are available for civil litigation.  As civil juries were abolished in South Australia many years ago, they will 
not be reintroduced for the mere handful of defamation cases that come before those courts each year.  As I 
have stated before, I do not consider that the absence of juries in South Australia will detract in any way from 
the uniformity of the scheme. 

I do not agree with that, and I know that my colleagues do not agree.   
I have here a copy of Philip Ruddock’s response to Mr Debus.  Those are the three areas on which there are points of 
difference, but for Western Australia the main one is that of doing away with corporations.  I understand that under the 
bill, libel and slander will be abolished and that the common law definition of “defamation” will remain.  It is a shame 
that it is not included in the bill; in fact, I did try to ring this morning to find out where the defamation meaning was and 
also where the publication meaning was.  I do not really understand why it is not in the bill.  I am interested to know 
about the limitation period.  I think I should put on record that currently in South Australia, Victoria and Western 
Australia truth alone exists as a defence, whereas in New South Wales, Tasmania, the Australian Capital Territory and 
Queensland truth and public interest was a defence, and that is what prevented the states agreeing.  I understand that 
those latter states have now caved in.  There is an extension to defences, but I will not go through them. 
When the Attorney General says that this legislation is a milestone, he is absolutely right.  Although different people 
have attempted to take the credit for it, I pay tribute to the federal Attorney General for forcing the states into bringing 
on this legislation.  Unfortunately, it is not the best legislation that it could be.  As somebody said to me, we will never 
get the best.  I think it could be a lot better.  The Attorney General will get the Liberal Party’s support for this bill, but 
Liberal members would like an explanation of, for instance, the consequences to corporations and an explanation of 
how they will protect their reputation in light of the other laws that do not seem to be able to protect them. 
MR J.N. HYDE (Perth) [3.39 pm]:  Had the member for Nedlands made that speech outside this house, I would have 
been a swimming pool richer, because currently under our laws truth is a defence.  Her facts are horribly, horribly 
wrong.  I must remind the member for Nedlands that the federal Attorney General deals with this legislation, not the 
federal Minister for Immigration.  Ruddock, of course, was Minister for Immigration, while we had the wonderful 
committee set up by our Attorney General, chaired by Wayne Martin, with Paul Murray and others.  I am not sure 
whether the member for Nedlands was a member of this house in 2002, but the member for Perth made a speech in 
2002 addressing Western Australia’s Attorney General on this very issue.  This was some two years before the messiah 
Ruddock parted the Red Sea on the good vessel Tampa and took on the mantle of Attorney General.  It is very 
important that the member for Nedlands does not rewrite history.  Under the new laws there will be much more freedom 
for people such as the member for Nedlands to get it wrong, as long as they then make an effort, once their error is 
politely pointed out to them, to retract it.   

I strongly support this legislation.  The member for Nedlands has been very cute in her interpretation of the corporations 
sledgehammer, perhaps taking a legalistic view rather than a real-world view.  Those of us who are journalists and those 
of us who deal with truth - I do not refer to lawyers - have to deal with not only what is said in law, but also the effect of 
bullying and, more importantly, the effect of money.  That is where corporations, by issuing a letter from a lawyer, have 
got away with so much.  Through Anti-Corruption Commission and other legislation they have received enormous 
power.  It is not a level playing field.  It is absolutely untenable for corporations employing more than 100 people to be 
able to sue a mother who finds a dead rat in a packet of takeaway fried chicken.  Yet what the member for Nedlands and 
her friend the commonwealth Attorney-General and former immigration minister want - coming in on the coat tails of 
the state Attorneys General - is to give that power to the money corporations.  In the party room, I told the Attorney 
General and my colleagues that I would not support this legislation if we buckled under the pressure that was being 
applied by the federal Attorney-General.  I am delighted that we have uniform legislation.  We are saying to the federal 
Attorney-General that this is the best uniform legislation and that he should give up two or three points that will not 
work in the real world.   
I credit Wayne Martin, Paul Murray and others for their work in this area.  Some of us involved in journalism have been 
working on this issue for many years.  It is a credit to our Attorney General and the Gallop government - as it is with so 
much other progressive legislation - that this bill will be enacted under the watch of the Gallop government.   
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Another interesting point is that at the first meeting of Attorneys General that was attended by Philip Ruddock as the 
federal Attorney-General, the Wayne Martin committee report from Western Australia was part of the agenda.  Rather 
than the federal government leading this issue, thankfully it took note of the good work that was being done in WA.  I 
refer not only to my grievance to the state Attorney General on 14 November 2002, but also to a further grievance, 
which was given on 23 June 2005.  When we were debating the Corruption and Crime Commission Bill 2003, I also 
raised the issue of defamation.  There is a little exchange in that debate which, of course, if it had been said outside the 
house, would have meant that both the Attorney General and I would have had a couple of swimming pools.  The 
exchange, which involved my good friend the former Attorney General and the then member for Kingsley, went this 
way - 

Mrs C.L. Edwardes:  I want to be Attorney General again! . . .  

Mr J.A. McGINTY:  There we go!   

The member for Nedlands piped up and said -  

Make the most of it!  You will not be there for long!  

Sadly for the member for Nedlands, there was no truth in her defence because the member for Fremantle is still the 
Attorney General and he is still slaying the member for Nedlands 40-0 on every point.  The Attorney General quipped 
back -  

There is no need to introduce discordant notes! 

Mr C.J. Barnett interjected.   

Mr J.N. HYDE:  The member for Cottesloe also made some good comments in that CCC debate.   

The issue for working journalists and the public is that this legislation - not only if it gets through the Western 
Australian Parliament but also if it is adopted nationally - means that the media and, ipso facto, the general community 
will be able to discuss the truth more readily without the threat of defamation.  I understand that we are rolling the legal 
definition of “defamation” and “libel” into a new interpretation of “defamation”, which may explain the member for 
Nedlands’ difficulty in understanding what this bill means.   

I strongly support the bill.  I strongly support the Attorney General for having championed it through Parliament, 
despite the fact that I kicked my feet and said that it was not introduced quickly enough.  Hopefully it will pass through 
this chamber today.  Today is an important day for truth and freedom of the press in Western Australia.   

DR J.M. WOOLLARD (Alfred Cove) [3.44 pm]:  I was pleased to see this bill put on the table.  I have a personal 
interest in this bill, as members will hear in the next few minutes.  I listened very carefully to the member for Nedlands, 
who always does her homework, although I do not necessarily agree with all her statements.  I look forward to the 
Attorney General’s response to some of her questions when we move into consideration in detail stage.   

The main area that I am interested in is corporations.  I have been approached by many community groups who feel 
that, under the current climate, members and volunteers of those groups are being gagged by large corporations.  I 
cannot cite their instances.  This issue is very dear to me, because I received a letter, as a member of Parliament, from a 
corporation; namely, Alcoa World Alumina Australia.  It reads -  

Dear Dr Woollard 

MELVILLE TIMES COMMUNITY ARTICLE  
It has come to my attention that the 5 July 2005 edition of the Melville Times Community published an article 
entitled, “Alcoa refinery decision slammed as irresponsible.” 

This article reports that you said, “Dr Edwards had ignored the fact that the liquor burner was shut down in 
2002 because staff and ex-workers were experiencing chronic and acute health problems.” 

The statement attributed to you is false and defamatory.   

It is an uncontrovertible fact that Alcoa voluntarily turned off its Kwinana liquor burner in 2002 even though 
extensive independent analysis of air quality had shown that workplace emissions from the facility were at 
least 100 times better than standards required for occupational health.  The voluntary closure was decided upon 
because unsubstantiated and inaccurate claims about cancer impacts were causing public alarm and Alcoa 
places great importance on ensuring local communities have confidence in our operations.  

I will refer to some newspaper articles.  Concerns were raised.  I have been assisting the Alumina Widows and Workers 
Action Group.  One of its members, who is also one of my constituents, approached me in 2002.  Her husband, who had 
worked for Alcoa for, I think, 20 years, had died of cancer.  When he was undergoing his treatment she met other 
people who had worked for Alcoa and who were undergoing similar treatment.  They compiled a list, which they made 
public.  In the past three years, the group has put together a register of 60 people who have worked at Alcoa and have 
contracted cancer.  Twenty of those people have since died.  The group has submitted petitions to the upper house 
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asking that before Alcoa is allowed to recommission the liquor burner, a thorough investigation is undertaken of the 
effect of the liquor burner on the people who work at Alcoa.  

It is interesting to look at some of the headlines in the newspapers over the past few years.  An article in The West 
Australian of November 2001 is headed “Probe into Wagerup health fears”.  Another article in The West Australian of 
November 2001 is headed “Alcoa admits health link” -  

Mr A.D. McRae:  Is it the truth or are you quoting from The West Australian? 

Dr J.M. WOOLLARD:  I am giving the member for Riverton some facts.  I am not sure why the member is jumping 
in to defend Alcoa.  This large group of people wanted a proper medical survey to be conducted.  Twenty of these 
people have since died.  These people had loved ones and families who were dependent upon them.  This group was 
urging the government to hold off on recommissioning the liquor burner until a proper investigation had been 
conducted.   

I am outlining the concerns at the Alcoa refineries.  An article in The West Australian of December 2001 is headed 
“Experts stumped by a cocktail of chemicals”.  An article in the Sound Telegraph of December 2001 is headed 
“Refinery agrees to medical tests”.  An article in The West Australian of December 2001 by Michael Southwell and 
headed “Alcoa action sought” states -  

Liberal MLA John Bradshaw has called on the State Government to force aluminium giant Alcoa to shut 
pollution-producing liquor-burning plants at its Kwinana and Wagerup refineries.   

An article in The Weekend Australian of December 2001 is headed “Alcoa refinery breaches health code, says union”.  
An article in the Sunday Times of December 2001 is headed “Report blames refinery for illnesses”.  An article in the 
Sound Telegraph of December 2001 is headed “Man takes on Alcoa” and states -  

Former Alcoa Kwinana refinery foreman David Thompson has been fighting for a disability payment to avoid 
losing his house after illness put him out of work in 1998.   

An article in the Coastal Districts Times of December 2001 is headed “Alcoa committed to act on health issues”.  An 
article in The West Australian of February 2002 is headed “Legal doubt on Alcoa breaches”.  An article in The West 
Australian of March 2002 is headed “We will look after sick: Alcoa” and states -  

Alcoa has admitted it has not done enough to help employees who claim to have contracted serious illnesses 
while working at its Wagerup refinery.   

Another article in The West Australian of March 2002 by Michael Southwell and headed “Alcoa warned by 
consultants” states- 

Environmental consultants told Alcoa four years ago that toxic and cancer-causing emissions from the liquor 
burner at its Wagerup alumina plant would have faced stringent regulation in the United States.   

An article in The West Australian of April 2002 headed “Worker blames fumes for asthma” states that “Alcoa gave 
office worker a breathing mask for emissions”.  It goes on to say -  

A former public relations officer for Alcoa’s Wagerup alumina refinery says the company gave her a breathing 
mask to wear at her desk after she complained that fumes from the plant made her ill.   

An article in The West Australian of May 2002 headed “Alcoa in $3m payout” states -  

Nine workers who claim their health was ruined by working at Alcoa’s Wagerup alumina plant say the 
company has offered to pay them a total of $3 million compensation.   

An article in The Australian of May 2002 headed “Alcoa refines” states -  

The real situation in a less sensational but more interesting case study of what happens when a large 
organisation fails to address people’s genuine concerns in a human way, rather than in the largely technical 
manner we mistakenly emphasised.   

An article in The West Australian of May 2002 by Michael Southwell is headed “Alcoa told of health issues” and 
states -  

A leaked internal memo shows Alcoa knew in January 1998 that emissions from its Kwinana and Wagerup 
alumina refineries appeared to be harming workers.   

[Quorum formed.]   

Dr J.M. WOOLLARD:  For the sake of those members who have just come into the house, I indicate that I have been 
quoting the headlines of some newspaper articles.  I turn now to a letter that I received from Alcoa World Alumina 
Australia in July 2005.  The letter was in response to a statement that I had made in an article that -  

Dr Edwards had ignored the fact the liquor burner was shut down in 2002 because staff and ex-workers were 
experiencing chronic and acute health problems.   
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Alcoa said in its letter to me -  

The statement attributed to you is false and defamatory. 

The letter goes on to say -  

The voluntary closure was decided upon because unsubstantiated and inaccurate claims about cancer impacts 
were causing public alarm . . .  

Many of these people are now very concerned that if they speak out publicly against a large corporation such as Alcoa, 
they will receive a similar letter stating that their comments are defamatory.  We are living in an adversarial system.  
Many of these people are concerned that the big corporations will bring in the big guns and all they will be left with is 
the legal payments. 

An article in The West Australian of June 2002 headed “Worsley liquor-burner shut” states -  

Worsley Alumina has shut the liquor-burning plant at its Collie refinery, admitting that emissions appear to be 
harming workers and affecting nearby residents.   

An article in The West Australian of June 2002 headed “Alcoa cancer rate shock” states -  

A study of the health of Alcoa workers has found they have significantly increased rates of some cancers. 

The following article in the Sound Telegraph in July 2002 was headed “Health fears prompt contractor walk off”, and it 
states - 

Concerns about health fears prompted hundreds of contractors to walk off Alcoa alumina refineries in 
Kwinana, Pinjarra and Wagerup on Friday.   

Another article in the Sunday Times in July 2002 under the heading, “Impartial study call for Alcoa” states -  

A leading union has called for an independent ombudsman to be appointed to deal with complaints made by 
Alcoa workers.   

An article in The West Australian in August 2002 under the heading “Alcoa offers staff free health checks” states - 

Alcoa will pay for past and present workers to have health checks after a study found a higher incidence of 
cancer among employees than in the general community.   

The reason I am reading these articles is that while working on this issue I have met many members of this group of 
people who are either seriously ill or have lost their loved ones.  My statement was said to be defamatory, yet all these 
articles are saying much the same thing.  Fortunately, I was able to respond to the letter I received from the company 
without recourse to the legal system.  However, a lot of people in the community would be very concerned if they 
received a similar letter from a large corporation.  That is the reason that this bill is very important.  In many ways it is a 
shame that it was not introduced some years ago.   

I will read out a few more of these articles to illustrate my point.  In August 2002, an article headed “K58 Death List - 
Workers document health fears” and written by Carmelo Amalfi and Michael Southwell reads -  

Workers at the Alcoa Kwinana alumina refinery have compiled a list of colleagues who have died or become 
ill after working in an area known as department K58.   

It listed 10 Alcoa workers.  As I said, that number has since increased.   

This article in the Sound Telegraph in January 2003 under the heading “Alcoa emissions falsely recorded” states - 

The Department of Environmental Protection has defended its stance on industry self-monitoring, despite the 
admission by Alcoa that an employee had faked dust emission details.   

In March 2003 an article in The West Australian under the heading “Former Alcoa worker wins illness compo” reads - 

Former Alcoa worker Dave Thompson has won a four-year compensation battle in which he lost his job, house 
and health.   

I refer to another article in The West Australian in March 2003 which is headed “Judge accuses Alcoa”.  Could I ask for 
an extension of time, Madam Deputy Speaker? 

[Leave granted for the member’s time to be extended.] 

Dr J.M. WOOLLARD:  The article states - 

A Supreme Court judge has criticised Alcoa for misusing WA’s court system just weeks before the alumina 
company was due to go to trial to resolve a contractual dispute involving a workers compensation settlement.   

In May 2003 there was an article headed “Widow links sinus cancer to refinery”.  An article in The West Australian in 
June 2003 under the heading, “Tests point to high cancer risk” states -  
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Blood tests on six former Alcoa workers exposed to fumes from the Wagerup refinery liquor burner reveal 
they will probably get cancer.   

In The West Australian in June 2003, an article headed “Residents air fears over Alcoa - Ministers promise to maintain 
services in Yarloop” states - 

Too little too late was the consensus of 120 people who packed Yarloop Town Hall last night to air their 
concerns about the health, environmental, social and economic impacts of the emissions from Alcoa’s 
Wagerup refinery.   

The following article headed “Probe into deaths of Alcoa workers” appeared in The West Australian in June 2003 and 
states -  

The WA Health Department has launched a special investigation into cancer deaths and illnesses among past 
and present workers at the Alcoa refinery in Kwinana.   

An article in the Weekend Courier in July 2003 under the heading “Alcoa Environmental licence downgraded” states -  

The Department of Environment (DOE) has downgraded Alcoa World Alumina’s Kwinana Refinery’s Best 
Practice Environmental Licence status.   

The department removed the best-practice status after its investigations into Alcoa’s findings that one of its 
staff had altered dust-monitoring results for the residue lakes.   

In August 2003 under the heading “Anger over Alcoa ruling”, an article in the press states -  

The State Government’s decision to not take legal action against Alcoa over doctoring of dust monitoring 
results from its Kwinana refinery has outraged local residents.   

Again, in August 2003, an article in The West Australian under the heading “Alcoa lobby wants new study”, states -  

Workers at the Alcoa Kwinana refinery have a higher risk of lung, colon, rectum and prostate cancer than the 
general WA population, according to former workers and workplace health campaigners.   

In the Southern Times in October 2003, an article headed “SW town seeks action on Alcoa” states - 

A small south-west community is poised to launch a multimillion-dollar class action against industrial giant 
Alcoa.   

About 40 Yarloop residents met lawyers and financiers at the town bowling club on Friday.  

Another article in May 2004 in The West Australian headed “More cases included in Alcoa study” states - 

Medical experts investigating cancer rates at Alcoa’s Kwinana refinery have agreed to include in the study a 
further 11 cases of cancer among past and present workers from the same area of the plant.   

It goes on to state -  

“We are going to chase this down,” the department’s executive director of population health, Michael Jackson, 
said after the workshop.   

These are some of the articles that I put together after I received a letter from Alcoa in case the issue ended up in court.  
I sent Alcoa a letter stating that I had read numerous media stories in The West Australian and local community 
newspapers on this issue and the evidence given under oath to the various sittings of the parliamentary Standing 
Committee on Environmental and Public Affairs when it investigated Alcoa’s activities at its Kwinana and Wagerup 
refineries.  I pointed out that workers from the Alcoa and Kwinana refineries publicly raised concerns about the liquor 
burner at the site in the years leading up to and including 2002.  Alcoa decommissioned the liquor burner in 2002.  I 
also pointed out that it is not unreasonable to conclude that Alcoa would have given consideration to the staff health 
concerns when it made the decision to decommission the Kwinana liquor burner.   

This bill is very relevant to me in my role as a member of Parliament and I believe it is relevant to every member of 
Parliament.  We all have constituents who bring their concerns to us.  We do not necessarily run with every concern that 
comes into our office but when it is backed up with evidence - in this instance, I have met these people who are 
seriously ill and who would like to see the government undertake a proper study before more people die.  At the 
moment 20 of the 60 people who have been identified have died.  In the next few years that list may include the names 
of more people who have died and left behind their families and loved ones.  As the member for Nedlands said, the 
minister has identified this bill as a national bill.  Some modifications may be made to this legislation in Western 
Australia or in South Australia to do with judges and juries, but our first priority is Western Australia, and it is 
important to bring in legislation at a state level.  From what the member for Nedlands said, if this bill is not put on the 
table soon in a majority of the states the federal government will introduce legislation itself.  We are in this Parliament 
as legislators to legislate for Western Australia.  If it is likely that this legislation will be taken out of the control of 
Western Australia and given to the federal government, we should be acting sooner rather than later.  This bill will 
provide protection for hardworking community groups, which often have volunteers, those who work for the 
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Wilderness Society or the Conservation Council of Western Australia, and other community environmental groups that 
are pursuing local issues.  We should provide protection for those groups and I believe that this bill will give that 
protection.  The process will move from an adversarial one to more of an alternative dispute resolution approach.  I 
support this legislation, but I will seek clarification from the Attorney General about some of the clauses.  Like the 
member for Nedlands, I also wonder why the number was set at 10 employees in corporations, but I am sure the 
Attorney General will respond to that. 

This may not be the best legislation, but it is an improvement on what is in place at the moment.  The sooner we 
implement this legislation, the safer many people in the community will feel about making comments, based on their 
knowledge and awareness, against small and large corporations. 

DR G.G. JACOBS (Roe) [4.13 pm]:  I support the Defamation Bill 2005.  I am not a lawyer and I have found some of 
the complexities of this legislation difficult to understand, but I speak as a concerned individual and participating 
member of Parliament.  I thank the member for Nedlands for providing some of the background on a complex bill for 
people, such as myself, who are not lawyers.  I make the observation that there are some good things about this bill.  
The maintenance of the clause about truth and the truth alone as a defence in Western Australia is a good move. 

Mr J.A. McGinty:  I agree with you.  To my way of thinking, that would have been a deal breaker if states such as 
New South Wales and Queensland had insisted on watering down “truth”, because I do not think you can defame 
someone if what you are saying is the truth.  It is as simple as that.  It is pleasing to see that now becoming nationally 
uniform.  

Dr G.G. JACOBS:  The truth alone defence, as stated in the paper presented by the Attorney General, is a defence if 
the defendant can prove that the alleged defamatory publication was substantially true.  Obviously, “substantially true” 
is a considerable compromise, and the truth alone component of this legislation rings very positively with me. 

Another good aspect of this legislation is the uniformity provision.  Because of the advances in the media and 
communications, it is important that there be some uniformity in the law.  If a person who is sued for defamation in 
Western Australia can go across the border to South Australia because it will be to his advantage for his case to be 
heard in that jurisdiction as opposed to Western Australia, that is not consistent or uniform.  Those loopholes should not 
be available for people sued for defamation.  For instance, the member for Nedlands mentioned star football players 
playing in different states who could select the jurisdiction in which they believed they had the best chance of avoiding 
a defamation action.  We all understand that once people start talking through lawyers it not only becomes very 
expensive, but also it can become personally damaging.  In fact, the component of the legislation that suggests a non-
litigious settlement for disputes involving allegations and defamation must be a positive move.  As the Attorney 
General said in his paper, shifting the focus from costly defamation litigation and court trials to a system that allows for 
early and non-litigious settlement of disputes is a good move.  Even reducing the litigation period is not necessarily a 
bad thing.  The reduction of the limitation period is perhaps similar to the provisions on childbirth issues and obstetrics 
in the statute of limitations, which is closer to my area of knowledge.  This decreases the likelihood of cases coming out 
of left field years and years after the event, which become tortuous processes and add to costs.  For those who may take 
issue with a reduction in the limitation period or someone’s ability to take an action for libel that occurred in the past, 
the bill provides for an extension of up to three years in particular cases.  In other words, a person’s right to bring an 
action will not be restricted by the passing of time if the person believes defamation had occurred.   

Like the member for Nedlands - I am not sure whether it is unlike the member for Alfred Cove - I have some problems 
with denying corporations that employ 10 or more people the right to sue.  Again, for the sake of uniformity and 
consistency, surely corporations should have the right to sue if individuals have that right.  The argument that 
corporations are big enough and ugly enough and have enough money to look after themselves does not justify denying 
corporations the right to sue.  That denial does not apply only to the BHPs of this world.  We must remember that all 
those companies comprise individuals who have families, feelings and hearts.  Defamation of those corporations could 
impact significantly on the 10 or more individuals.  For the sake of fairness and consistency, if I have the right to bring 
an action against someone who I think has defamed me, corporations, especially those that employ 10 or more 
employees, should also have the right to sue if they believe they have been defamed.   

If I said that the chicken served by KFC was loaded with hormones and people should not touch it with a 40-foot pole 
because it would cause physical changes in males, should KFC be denied the right to sue me for damages just because it 
is a large organisation and I am an individual?  My comments could be quite damaging to KFC and thereby impact on 
the individuals who work for KFC.  As I said in my introductory remarks, we can always be reassured by the truth 
alone.  If my remarks were even partially substantiated allegations against KFC, that company should have the capacity 
to bring an action.  However, if I believe that my remarks are true, I should also be able to defend them on the basis of 
the truth alone legal guideline.  The Attorney General’s second reading speech states - 

There are some individuals who consider that all corporations should be able to sue for defamation, with 
varying pre-conditions depending on whether it is a small, medium or large corporation.  

I am one of those individuals.  As I said earlier, the assumption that corporations can look after themselves because of 
their financial resources is not an argument for denying them the right to sue.  For the sake of consistency and fairness, I 
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do not accept that a bill such as this should exclude the capacity for corporations to protect their reputations under 
defamation laws.   

The second reason given in the second reading speech for that exclusion is that other remedies may be available to 
corporations to recover losses caused by damaged reputations.  However, a corporation’s reputation can be damaged as 
a result of untruthful comments spoken by me, for example, as an individual; therefore, the corporation should have the 
right to take action against me.   

The third reason in the second reading speech is as follows - 

Thirdly, large and powerful corporations should not be able to use the threat of defamation proceedings to 
silence or stifle public debate or criticism.  

The member for Alfred Cove might correct me, but reference was made to the fact that Alcoa is a very big company, 
and it was also said that this bill is seeking to protect individuals against companies like Alcoa and that, in fact, Alcoa 
has the ability to silence individuals who make claims against that company.   

Mr A.D. McRae interjected. 

The ACTING SPEAKER (Mr P.B. Watson):  If the member for Riverton wants to talk across the chamber, will he 
please keep his voice down so that we can hear what the member for Roe is saying. 

Dr G.G. JACOBS:  Thank you, Mr Acting Speaker.  In the big boy versus the little boy scenario, if Alcoa, for 
example, were to suggest that an individual should keep quiet, the individual would have nothing to fear because, based 
on the truth alone component of the law, big companies will not necessarily be able to silence individuals.   

Essentially, this bill has much to recommend it, albeit I defend for the sake of fairness the ability of corporations to sue.  
I believe in the philosophy of members opposite - if it is in fact their philosophy - that there are the haves and the have-
nots, and big corporations represent the haves and individuals represent the have-nots and, therefore, corporations must 
look after themselves.  However, I believe that that might not necessarily be the case in all situations.  I am sorry if I am 
repeating myself, but I do so to make the point very clearly that we should be consistent.  If individuals have the right to 
sue under this bill, corporations should have that right also.  It is a big assumption that companies - not necessarily big 
companies but small to moderate companies - are the haves and can look after themselves because other avenues are 
available to them and that individuals are have-nots.  For consistency, the ability for corporations to sue in certain 
situations should be preserved in the bill.  Obviously, we can discuss that point at the consideration in detail stage.  
Essentially, I support the bill, but with that reservation.   

MR J.E. McGRATH (South Perth) [4.30 pm]:  It is good to see you back in the chair, Mr Acting Speaker (Mr P.B. 
Watson).  I could not let the second reading debate end with the member for Perth being the only former journalist to 
speak on the Defamation Bill.  I would have felt that I had wasted 35 years as a newspaper hack.  I must point out that 
in those 35 years I was never once sued over a story I wrote.  I was once threatened with being sued, but the person in 
question did not continue with it.   

Several members interjected. 

Mr J.E. McGRATH:  My friend the member for Murdoch also has a bit of a media background, when he was not 
playing footy, and I do not think he was sued either.  We both hope that we will not be sued in our new lives as 
members of Parliament.   

Dr J.M. Woollard:  You hope!   

Mr J.E. McGRATH:  I did say that I hoped, member for Alfred Cove.   

I congratulate the Attorney General.  I agree with other speakers: this legislation has been a long time coming.  It is 
important that we have uniformity on defamation laws across the nation.  Defamation is an interesting issue.  We talk 
about it a lot, but in my experience writing for a newspaper, not many defamation cases got to home base.  Sometimes 
newspapers print retractions, but most times defamation cases fizzle out because today the regulations and guidelines 
for people in the media are such that newspapers, television networks and radio stations are very careful about what 
they print or put to air.  People can tell reporters whatever they like about someone, and if the reporters think that will 
be libellous, they will not print it.  The same applies with an advertisement.  If a person wants to put an advertisement in 
the local paper about something Alcoa is doing, the paper will not run the advertisement if it thinks the advertisement 
could result in some sort of legal action.   

I understand the point about corporations that has been made by some members on this side of the house.  The member 
for Perth had some concern about corporations suing mums and dads.  I do not know whether it has ever happened.  I do 
not think it is likely to happen.  Corporations could sue other corporations or could cause damage to smaller businesses.   

In his second reading speech, the Attorney General said that the bill had four major objectives.  The first was to meet a 
need for uniform law because of the change in national media.  We are all well aware of that.  Uniform law is needed 
because there are national telecasts of events and there are national magazines and national newspapers such as The 
Australian.  The Herald Sun and The Age in Melbourne and the Telegraph and The Sydney Morning Herald in Sydney 



 [ASSEMBLY - Tuesday, 13 September 2005] 5173 

 

all have big circulations and can be bought around Australia.  It is possible for a person to be defamed in every state.  It 
is important that we have a standard set of rules so that a person knows he will be treated in the same way in every state.  
I certainly agree with that aspect of the legislation.   

The second major objective is to shift the focus away from costly defamation litigation and court trials to a system that 
encourages and allows early and non-litigious settlement of disputes involving allegations of defamation.  Although the 
bill means well in this regard, I am not sure that that will happen.  The moment that some people believe they have been 
libelled, they are told that they can get money out of it.  Those people want their reputations back, but the bottom line in 
most cases is that people think they can get some money out of it because a person, company or newspaper has defamed 
them and has sullied their reputation.  A lot of people are not happy with a correction in a newspaper.  Often the 
correction is put in the bottom corner of a back page of the paper, even though the original article that did the damage 
was in a more prominent place.  We will never stop people thinking that they can gain some sort of financial benefit out 
of it.  The silly thing is that when these cases finally make their way through the courts four or five years down the 
track - that is one reason the Attorney General is trying to speed up the process with this legislation - the damage has 
been forgotten, the people have got on with their lives and it is all history.  There is a need for things to be settled fairly 
quickly.  As people say, today’s newspaper is tomorrow’s fish and chips wrapper.  When a person’s reputation is 
damaged, the matter is current and relevant at the time.  Down the track, people have got on with their lives and have 
forgotten.  I am not sure whether that part of the legislation will achieve the goal that the government is aiming for.  
People will still look for some monetary compensation.  However, hopefully the bill will avoid long and drawn-out 
court cases, which are often too expensive for some people to progress.  A person will never be able to take a big 
newspaper that has a lot of money behind it to the High Court.  If we can encourage these matters to be dealt with 
sooner so that the individuals can get an early result, we will be going in the right direction.   

I turn now to the corporations aspect of the bill.  I agree with the comments of some members about corporations.  
According to the bill, a person can take a defamation action as part of a corporation, but a corporation cannot take 
action against an individual.  I do not have a real problem with a corporation not being able to take action against an 
individual.  I think it is very unlikely that Hungry Jacks would take action against an individual.  However, it was 
pointed out to opposition members in the party room today that a big corporation such as News Ltd could make some 
statement or pursue some line against another corporation through its media organisation that could be very damaging 
to that corporation.  Perhaps there should be a provision in this uniform legislation whereby a damaged corporation can 
take some action against another major corporation.  The Attorney General might be asked about that issue when we 
discuss the bill in detail.  

Restricting a corporation to a company that has 10 or more employees is a bit of a grey area.  What about a company 
that has 12 employees?  That company could be damaged by something that is said or written about it and it would not 
be able to take any action.  Other controls are already in place for defamation.  Two of the few places where laws of 
defamation do not apply are this Parliament and the law courts, but fairly good measures covering media organisations 
are in place.  It is very difficult for an individual to defame someone, unless he walks down the street with a loudhailer.  
He cannot put an advertisement in the local paper or telephone the local paper and say something derogatory about a 
person or a company, because such a statement would always have to stand a test before being printed or spoken about 
in the media - although some get through.  

I support the reduction in the limitation period, because if a person has not found out in 12 months that he has been 
defamed, he must have been living in a tree house.   

Mr J.A. McGinty:  It would not have done much damage if that was the case. 

Mr J.E. McGRATH:  Yes, indeed.  There is a provision that in special circumstances the period can be extended to 
three years.  I think the limitation period is good, as it speeds up the whole process.  This is a bill that is long overdue 
and I support it. 

MR J.A. McGINTY (Fremantle - Attorney General) [4.41 pm]:  I thank members opposite for their indication of 
support for this bill.  As has been observed by many members, this issue of national uniform defamation laws has been 
on the agenda for many decades, but interstate rivalries and differences between different jurisdictions have always 
presented an insurmountable barrier to reform occurring.  About three or four years ago that changed as a result of two 
initiatives: the first occurred in New South Wales when the New South Wales Attorney General Bob Debus announced 
that the law of defamation in New South Wales would change, and the second occurred in Western Australia when the 
Western Australian government set up a committee chaired by Wayne Martin, QC, to report on the reform of the 
defamation law of Western Australia.  That committee reported in September 2003.  In essence, the thrust of what 
Wayne Martin recommended has been picked up now as the national model.  Some specific departures and 
compromises were made in the interest of national uniformity, but it is certainly the case that the objectives that the 
Western Australian committee set out to achieve, and with which the government was prepared to proceed and go it 
alone if there was to be no national uniformity, have been picked up as part of the nationally uniform model.  I place on 
record my appreciation of the very good work done by Wayne Martin, QC, in chairing that committee.   

Ms S.E. Walker:  May I ask you something? 
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Mr J.A. McGINTY:  I was about to go on to mention the other members of the committee, who were Mr Paul Murray, 
former editor of The West Australian and now with Radio 6PR; Brian Rogers, who at that stage was the editor of The 
West Australian; Roslyn Affleck, who is a solicitor in the State Solicitor’s Office; and Professor Gail Phillips, an 
academic lecturer in journalism.  We tried to get a balance. 

Ms S.E. Walker:  Were they totally unbiased?  They were all journalists. 

Mr J.A. McGINTY:  They were people who had an academic or other interest in various aspects of journalism and a 
legal perspective.   

Ms S.E. Walker:  It is about defamation, is it not, not about journalism? 

Mr J.A. McGINTY:  There were two journalists out of five members of the committee.  

Ms S.E. Walker:  Why not have the member for Perth on it? 

Mr J.A. McGINTY:  He is a great journalist as well.  I place on record my appreciation of those people for the 
groundbreaking work they did and for providing us with the blueprint for defamation law reform throughout Australia.   

When I received that report in September 2003, I placed it on the agenda for consideration at the following meeting of 
the Standing Committee of Attorneys General.  I forget whether the meeting was at the end of 2003 or at the beginning 
of 2004.  At that point Philip Ruddock became Attorney-General of the commonwealth.  Prior to that, when the 
question of defamation law reform had been placed back on the agenda, Daryl Williams had been - 

Ms S.E. Walker:  Be fair and be honest. 

Mr J.A. McGINTY:  I am telling the house what happened. 

Ms S.E. Walker:  You are not. 

Mr J.A. McGINTY:  The matter was first placed on the agenda in 2003 when Daryl Williams was the federal 
Attorney-General.  The Western Australian item dealing with defamation law reform and the Martin committee report 
were on the agenda for consideration by the Standing Committee of Attorneys General.  When Philip Ruddock attended 
his first meeting, he came in quite bombastically and said that if the states could not get their act together, he would 
bring in federal laws to override an area of traditional state responsibility.  It is the case that, prior to that, significant 
work had been done and significant agreement had been reached between different states and territories, which is 
something that had eluded people in the past.  As a result of that, some more finetuning took place, particularly in 
negotiations between the commonwealth and the states.  The states were represented by my good friend the New South 
Wales Attorney General Bob Debus.  The member for Nedlands has read extensively from the correspondence between 
Bob Debus on behalf of all the states and the commonwealth Attorney-General, in which there ended up being three 
points of difference.  The states and territories all agreed on all aspects of the new national uniform reform.  The major 
concession was made by New South Wales and Queensland, which agreed to revert to truth alone as a defence in 
defamation actions, whereas in the past they had had the dual test of truth plus either public interest or something of that 
nature.  It needed to be more than truth for those states.  They agreed to come on board with truth alone as a defence. 

Another matter I believe is fundamentally important is the change in emphasis.  I think the point was made by the 
member for South Perth that once people become involved in defamation actions they have their eye on five years down 
the track and a monetary payout rather than the vindication of reputation at an early stage of the proceedings.  

Ms S.E. Walker:  How much have you paid out? 

Mr J.A. McGINTY:  Not a cent.  I have received six defamation writs in my time.   

Ms S.E. Walker:  I thought there were three. 

Mr J.A. McGINTY:  I am not talking about solicitors’ letters but about writs.   
Ms S.E. Walker interjected. 

Mr J.A. McGINTY:  How many has the member received? 
Ms S.E. Walker:  None. 

Mr J.A. McGINTY:  I thought the member for Nedlands said that she had been on the receiving end as well.  I have 
received six. 

Mr J.B. D’Orazio:  Is that all?  I thought you would have got more than that. 
Mr J.A. McGINTY:  Most of them have come from Liberal Party politicians. 
Ms S.E. Walker:  You cannot blame them! 

Dr J.M. Woollard:  I have had one. 

Mr J.A. McGINTY:  Did the member for Alfred Cove say that she had received a writ from the Liberal Party, 
threatening to sue her for defamation? 
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Dr J.M. Woollard:  I cannot remember exactly what it was now, but it was something to do with the Liberal Party and 
my use of the term “independent Liberal”. 
Mr J.A. McGINTY:  There is something defamatory in that, I am sure! 
Dr J.M. Woollard:  I cannot quite remember the full facts. 
Mr J.A. McGINTY:  Hon Cheryl Edwardes served two writs on me for defamation over environmental matters. 

Ms S.E. Walker:  She also served a writ on Kay Hallahan.  I read about it in a Supreme Court judgment.  Your side 
says some pretty nasty things, Attorney General. 
The ACTING SPEAKER (Mr P.B. Watson):  Let us get back to what we are supposed to be talking about.   
Mr J.A. McGINTY:  The point I was about to make is that, interestingly, most of the people who have taken out a writ 
and sued me for defamation have since become my good friends, and I include Hon Cheryl Edwardes in that category.  
The former member for Alfred Cove, Doug Shave, sued me for defamation over matters relating to the finance brokers 
scandal.   
Dr J.M. Woollard:  You are good friends now, are you? 
Mr J.A. McGINTY:  I would not put it that high.  Derek Gascoigne, a property developer, whom I do regard as a good 
friend today, had a bit of a run-in with me over matters to do with development of land associated with Caves House.  
Most recently, and I think it is still on-foot, is an action by a lawyer who has been debarred in this state.  Members 
might recall that about two years ago the government brought in a new legal practice act.  The act provides that a lawyer 
who has been debarred is not allowed to practice in lay tribunals, such as the Western Australian Industrial Relations 
Commission and the State Administrative Tribunal.  I made a comment in the press, which I thought was perfectly 
honest, to the effect that this was a protection of the public, because, generally speaking, a lawyer will have been struck 
off the roll because he has been incompetent or dishonest. 
Ms S.E. Walker:  We passed a law last year which allowed a person who has been convicted of an offence and 
sentenced to up to five years’ imprisonment to become a member of Parliament.   
Mr J.A. McGINTY:  That was to protect the member’s deputy leader!  I wonder how his son is feeling right now!  The 
member did not shoot herself in the foot, did she?   
Ms S.E. Walker:  What the Attorney General is saying does not hold up.  A lawyer can be struck off and not allowed to 
practise as a lawyer, but you’re saying that because he is dishonest he cannot go into a tribunal and act as a next friend.  
A person can be convicted of fraud and still become a member of Parliament.  That is not right.  You introduced that 
law and passed it.   
Mr J.A. McGINTY:  To be fair, that legislation was supported by the member for Nedlands’s side of the house.   
I made the comment that the reason that we passed the law amending the Legal Practice Act was to protect the public 
because, generally speaking, struck-off lawyers were either incompetent, dishonest or both.  The particular lawyer to 
whom I referred took offence at that.  I am happy to rely on the defence of truth.  The individual to whom I refer was 
struck off for both those reasons, and he is now suing me in the Supreme Court even though I do not know him and 
have never met him.   
The ACTING SPEAKER:  I have been advised that the Attorney General cannot talk about issues that are currently in 
the court system.   
Mr J.A. McGINTY:  I will move on, Mr Acting Speaker.   
Most of the defamation actions taken against me have arisen directly as a result of my role as a member of Parliament 
and from vigorously prosecuting various causes, including the finance brokers scandal, which was instrumental in 
bringing down the former Liberal government.  I make no apology for having vigorously pursued those matters.  Every 
one of those matters was settled on terms that I found completely satisfactory.  No money ever changed hands and there 
was never any concession of fault on my part.   
Ms S.E. Walker:  How did you settle?   
Mr J.A. McGINTY:  I have never sued anyone for defamation, because it is my view that if people enter into public 
life, they need to have fairly thick hides and they need to be prepared to take as well as they give.  In all those cases, 
without exception, the terms of the settlement - the withdrawal of those actions by the person who was taking the 
action - was completely satisfactory and favourable to me.   
Ms S.E. Walker:  Did you say sorry?   
Mr J.A. McGINTY:  No - never.  That would have been unnecessary.  Is the member for Nedlands suggesting that I 
should have said sorry to Doug Shave for taking the finance brokers scandal up to him?   
Ms S.E. Walker:  What about Cheryl Edwardes?   
Mr J.A. McGINTY:  Cheryl withdrew her writs on the basis that she would wear her own costs.  I have not incurred 
any costs.   
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Those are matters of history, but they highlight the need to make changes, because any one of those cases had the 
potential to financially cripple me and my family, and that would have been unfair.   

Three areas of difference existed between the states and the commonwealth.  The first was the question of corporations.  
Members who have contributed to this debate have a good understanding of the arguments for and against their right to 
sue.  In my view, other legal remedies are available to corporations that believe that untruths that have been said have 
injured their commercial undertakings.  The tort of injurious falsehood is a good example of something that is available 
to corporations as an alternative to defamation.  To my mind, defamation is about personal repute.  I do not see how a 
corporation can have that.  Its profit can be hurt and it can be injured in its commercial undertakings, but other torts can 
be pursued should that occur.  Indeed, not only are torts available, but also provisions of the Trade Practices Act, 
especially if a matter involves competition between corporations.  It is my view - and the view of every state and 
territory in Australia - that corporations should not have the right to sue.  When talking about small businesses, the 
identity of their owners and the nature of the services they offer are such that it is impossible to separate the individual 
from the corporation.  I give a simple example of a corporation of doctors that is providing medical services.  In such 
circumstances, the personal reputations of the individuals would be at stake.  Also, quite often a shop with one or two 
owners is in the same situation if their business is attacked in that way.  I do not think the same is true of large 
corporations.  The point has been made about the arbitrary nature of the cut-off point of 10 employees.  We wanted to 
ensure that in the situation of true small businesses, where the identity of the owners and the corporations were 
intertwined and where an attack on the corporation was an attack on the person, the right to take action would be 
preserved.  Whether it should have been 10, 20, 50 or 100 employees is arbitrary.  Who is to say where the line should 
be drawn?  There was an agreement nationally that it be drawn at 10 employees.   

Mr J.E. McGrath:  Can you provide a scenario in which a small business would take defamation action against an 
individual?   

Mr J.A. McGINTY:  I forget the precise details of a case that involved a dentist.  I think it might have been a case in 
which a dental practice and an individual dentist were wrongly identified as having committed a crime.  Who would 
want his teeth drilled by a criminal?  That is an example of a dental practice that is run as a corporation, and it should be 
able to sue, because such action could be very damaging financially to the corporation and to the individual dentists.  
That is a simple example.  The same scenario can be applied in many other areas.   

Once we get to the Alcoas, which the member for Alfred Cove spoke about, other options are available.  I would hate it 
if Alcoa decided to take defamation action against me.  I would simply not have the resources, regardless of the merits 
of the case, to resist such an action.  That is quite a frightening prospect for a lot of ordinary people.  The small 
corporations are a different proposition.  That was a compromise we tried to work through with the commonwealth.   

The second area related to the fact that South Australia does not have juries in any civil matters.  We would have 
required South Australia to rebuild its civil courts to include jury rooms to accommodate this.  Frankly, the absence of 
juries in South Australia was regarded as an inconsequential departure from national uniformity.  It was not regarded as 
being of any great significance.   

The third issue, which the commonwealth insisted on, was court-ordered corrections.  That was resisted by the states in 
favour of the offer of amends procedure, which is laid out in the legislation.  For example, if The West Australian 
realised it had done the wrong thing fairly early in the piece and made an offer of amends to me - if I was the person 
who had been defamed - that would mitigate its damages, and would be available for it to use in subsequent 
proceedings.  That would happen at an early stage if The West Australian, for example, had recognised its wrongdoing 
and offered to correct the record.  It might also include some compensation.  We thought that that was the best 
procedure, because it would happen at the beginning of proceedings rather than at the end.  Court-ordered corrections 
would normally come five years after the event and once the court had determined all the facts and made a finding.  The 
point was made by the member for South Perth that today’s news is tomorrow’s fish and chips wrapper.  Frankly, a 
court-ordered correction five years after the event - unless it is of the most extraordinary of cases - would serve no 
purpose whatsoever.  We told the commonwealth Attorney-General that that was not the best way to go.  The Australian 
Press Council resisted that as an interference with editorial independence.  It also raised the problem of what would 
happen if, as in the case of Lord Archer, things subsequently turned out to be different from the facts of the time.  The 
court could be made to look really stupid.  

Ms S.E. Walker:  In your address to the Murdoch defamation seminar you referred to an article that said you were a 
criminal.  You took offence at that.  Had The West Australian not issued that correction on the day -  

Mr J.A. McGINTY:  I am trying to remember the article.   

Ms S.E. Walker:  You will remember the article, because it got up your nose and was part of a motion I moved against 
you.  The article reads: “McGinty broke the law”.  You said, “What is the most defamatory thing you could ever say 
about the Attorney General, the first law officer of the state?  It’s the headline that I’m a criminal.”  You said it was 
false.  I take umbrage at that.  The point is this: what would happen if this bill were in place and The West Australian 
said that you, as Attorney General, were a criminal and you asked for a correction because what it wrote was 
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defamatory but it said that it was not printing a correction or giving you an offer of amends?  You would go to court.  
Isn’t that what would happen?  You would bring a cause of action against The West Australian, and it would go to 
court.  However, what could the judge do?  Could the judge order The West Australian to correct that headline against 
you? 

Mr J.A. McGINTY:  No.   

Ms S.E. Walker:  That is ridiculous, is it not?  Would you not want the judge to do that? 

Mr J.A. McGINTY:  What we would hope for is that early in the piece, as soon as the error was drawn to its attention -   

Ms S.E. Walker:  That is what you would hope for, but what would happen if you did not get it?   

Mr J.A. McGINTY:  We are including in the bill a provision for the offer of amends to be taken into account in the 
final determination of the matter.  In fact, my forgetting those particular facts makes the point about the fish and chips 
wrapper, because, frankly, it was very hurtful at the time because I knew it was completely false.  Nonetheless, these 
sorts of things tend to have a short shelf life these days, particularly when we are talking about public figures. 

Ms S.E. Walker:  The point is that if you were in that position today under this bill, you would not get a correction.  If 
you went to the Supreme Court and it said it did not think your feelings had been hurt, you would not get a correction.  
You would not get anything.  Do you think that is fair?  That is the law that you are bringing in.   

Mr J.A. McGINTY:  That is the current law. 

Ms S.E. Walker:  No, it is not. 

Mr J.A. McGINTY:  Yes, it is.  The current law does not provide for the court to issue directions to compel editors to 
publish corrections.   

Ms S.E. Walker:  I apologise; I accept that.  However, both the Law Reform Commission of Western Australia and the 
Martin committee said there should be corrections orders.  You are now saying that judges should not be compelled to 
issue corrections orders.  I am not taking the federal line just for the sake of taking the federal line, but a judge should 
be able to issue a corrections order if what has been written is false.  Why leave a person without any hope of getting a 
correction if the publisher will not withdraw? 

Mr J.A. McGINTY:  That provision is there only in the case of a completely recalcitrant editor.  I know that we have 
those sorts of beasts in Western Australia.  We want to encourage, rather than compel, editors to make the offer of 
amends to publish the correction and settle the matter earlier in the piece.  I do not have a strong in-principle objection 
to having, in addition to that, a correction at the end of the proceedings.  I can understand the arguments for and against 
such a proposal.  However, if a newspaper editor refused an offer of amends, a greater price would be paid by the 
newspaper when that defamation action was finally settled, assuming it was defamatory.  The bill is structured in such a 
way as to provide some gentle persuasion to settle things early in the piece rather than place some compulsion on the 
editor at the end of the process.  It is not something for which we held out strongly, but it was agreed nationally that it 
was better to go for the earlier offer of amends as an alternative.  If the member wanted to do both and give the court the 
power in particular cases to compel a recalcitrant editor to publish a correction, I would not have any great objection to 
that. 

Ms S.E. Walker:  You would not mind if that was in there? 

Mr J.A. McGINTY:  Not particularly.  The only reason I would not support it by way of an amendment to this bill is 
that we now have what are substantially national uniform provisions.  However, if that were to be agreed to by 
everyone, I would go along with it.  It is not something I would stand against and specifically oppose.   

Those were essentially the three points of difference between the commonwealth and the states.  We did our best to 
accommodate those matters.  However, the threat still remains from Philip Ruddock that the commonwealth will 
introduce legislation, as it is doing with the industrial relations laws at the moment, to override this area of traditional 
state responsibility.  However, it seems to me that Philip Ruddock has now moved on and is occupying himself with 
issues other than defamation law, and I hope that remains the case.  I hope that each of the other states will enact its 
legislation in sufficient time to have an operative date of 1 January 2006.   

The first bill that was introduced was in South Australia.  That was prior to the final settlement between all the states.  
The South Australian Attorney-General has now advised that when his bill comes on for debate in the South Australian 
Parliament, he intends to move significant amendments to bring his bill into line with the nationally uniform bills that 
have been introduced here and in Victoria.  It is just that South Australia was the first cab off the rank, and in a sense it 
jumped the gun a bit and got in too soon.  However, I am pleased that South Australia did that as a sign of goodwill and 
that we are moving on this issue.  I hope the same legislation is introduced in the other states.  With those comments, I 
thank members opposite for their indications of support for the legislation.  It is long overdue.   

Question put and passed. 

Bill read a second time.  
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Consideration in Detail 

Clause 1:  Short title -  
Ms S.E. WALKER:  The short title reads  -  

This is the Defamation Act 2005. 

While the Attorney General was speaking I was wondering why the bill was not called the uniform defamation act 
2005.  This is supposed to be national uniform defamation law.  However, as I have pointed out, it is not.  The Attorney 
General has said that South Australia and Victoria intend to make amendments to their bills.  Can the Attorney General 
outline what those amendments are, because perhaps we will then be satisfied that this is the uniform defamation act 
and not simply an individual state defamation act?  For instance, does South Australia intend to allow juries to hear 
cases so that its legislation will be uniform with that of the other states?  The Attorney General may have received the 
Martin report, but he did not do anything about it, because in March 2004 it was Philip Ruddock, in a paper from the 
commonwealth Attorney-General’s Department, who outlined the possibility of enacting national defamation laws.  I 
have that paper in front of me.  In July 2004 the Standing Committee of Attorneys General issued a paper titled 
“Proposal for Uniform Defamation Laws”.  I accept that contained in the body of that paper is the Martin report.  
However, it is important that I raise those issues, because credit should be given where credit is due.  

Mr J.A. McGINTY:  This bill provides very much, subject to drafting changes, for the same orders as will apply in the 
other states.  The Victorian bill, as best I understand it, does not depart from the bill now before our Parliament, but the 
South Australian bill does, because it was an earlier edition.  However, as I have said, we have been advised that South 
Australia intends to amend its law, other than in respect of juries, to bring it into conformity with the newly agreed 
national standard provisions.   

The extent to which we have sought to achieve uniformity is illustrated on pages 42, 43 and 44 of this bill; that is, the 
national model bill also has three schedules attached to it.  In Western Australia we have included these three schedules, 
but they contain no content because there is no Western Australian provision relevant to them.  However, for the sake of 
uniformity the same three schedules as appear in the national uniform bill appear in this bill.  That is the extent to which 
we have gone to achieve that degree of national uniformity.   

I point out that when the national bill was settled a copy was sent to Wayne Martin, QC, for his input.  He is recognised 
as the Western Australian expert on matters related to defamation law.  The general tenor of his response was that he 
thought the national uniform bill substantially honoured the thrust of what his report recommended and that he 
supported it.   

The issue of national uniformity is one that this bill achieves, save the issue in South Australia of the question of juries.  
However, that is an historical issue in South Australia and is of no relevance to us in the west.   

Dr J.M. WOOLLARD:  I thank the Attorney General for bringing to my attention schedules 1, 2 and 3.  I am happy 
that this bill is titled the Defamation Bill.  I am not so happy that we have blank pages in the bill.  I am shocked that 
there are only nine members of this house of Parliament in this chamber.  

Mr J.E. McGrath:  Ring the bells. 

Mr J.A. McGinty:  We will make better progress with only this many members here.   

Dr J.M. WOOLLARD:  I am shocked because this bill should be very important to every member of Parliament.  I 
will listen very carefully to what the Attorney General says on every aspect of this bill.  Two big companies have 
threatened me with defamation.  I do not think it was defamation with Freehill Hollingdale and Page; it was something 
else. 

Mr J.E. McGrath:  Only you could afford it. 

Dr J.M. WOOLLARD:  I wish I could.  Are members’ salaries going up?  Most of my salary went on election costs to 
beat off the Liberal Party.   

Ms S.E. Walker:  Did Labor help you?   

Dr J.M. WOOLLARD:  No. 

Mr J.A. McGinty:  Of course it did.   

Dr J.M. WOOLLARD:  I said previously that the Liberal Party spent much money in Alfred Cove.  Had it used that 
money in its marginal seats, rather than to run against an Independent Liberal - a true Liberal and one who believes in 
true values and not the party line - it may have won those marginal seats.  I will come back to the bill.   

Mr J.A. McGinty:  I was enjoying this - keep going.   

Dr J.M. WOOLLARD:  I guess we will cover this later, but I hope that the Attorney General will put on record that 
schedules 1, 2 and 3 will come back to this house before the bill is proclaimed.  I guess the Attorney General 
remembers when his party brought in legislation involving credit cards and Western Australia was linked with 
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Queensland.  I did not support the Attorney General then because we are Western Australia and we should be 
legislating on behalf of Western Australians.  I am very concerned to see these three blank pages in this bill and to learn 
that decisions made outside Western Australia will come into effect without coming before this Parliament.   

Mr J.A. McGinty:  It would come back to the Parliament as an amendment; there is no question about that.  This bill is 
creating the structure so that if the need arises, we will be able to bring in another bill to add substance to those three 
schedules.  I will be happy if the member moves to delete them.   

Dr J.M. WOOLLARD:  I am happy, provided we have it on the record that nothing will be added to these schedules 
without the relevant amendments coming before this Parliament.   

Mr J.A. McGinty:  That is absolutely the case.   

Ms S.E. WALKER:  Further to the member for Alfred Cove’s comments, I am shocked that members are not in this 
chamber because this is an important bill.  If members of Parliament want to know how they could escape defamation 
proceedings, not only civil but criminal, they would do well to be here for this debate. 

Mr J.E. McGrath:  Ask the Attorney General.   

Ms S.E. WALKER:  He was not clever enough to make sure he never said anything to attract defamation; that is the 
point.   

I think we are still on clause 1.  There is more in lack of uniformity than South Australia not having juries.  Victoria and 
Western Australia have juries to hear defamation cases, while South Australia does not.  However, Victoria and 
Western Australia allow corporations with fewer than 10 employees to sue for defamation, while South Australia does 
not allow any.  Is that to be amended?   

Mr J.A. McGinty:  It is my understanding it will be amended.   

Ms S.E. WALKER:  The South Australian bill defines “publication”, whereas this bill does not.  Will that be retained 
in its bill?   

Mr J.A. McGinty:  My understanding is that South Australia will go for the national uniform provisions. 

Ms S.E. WALKER:  But they are not right across the board, are they?  South Australia does not have juries. 

Mr J.A. McGinty:  That is right.   

Dr J.M. WOOLLARD:  Perhaps the Attorney General can educate me about judges and juries.  I was not aware that 
the system -   

The ACTING SPEAKER (Mr M.J. Cowper):  We are speaking to the short title.   

Dr J.M. WOOLLARD:  We are, but my question relates to defamation in general.  The member for Nedlands said that 
a judge will hear defamation cases in South Australia because that state does not have juries.  Western Australia has 
both.   

The ACTING SPEAKER:  I hear what the member is saying.  This clause is titled “Short title” and that is the clause 
members should be speaking to.  The clause about which the member is speaking is further in the bill.  Perhaps the 
member will take note and refer to this issue when we arrive at that clause.   

Dr J.M. WOOLLARD:  Mr Acting Speaker, are you saying that I cannot ask the Attorney General about the national 
uniform defamation bill?   

Mr J.A. McGinty:  Clause 22 deals with the issue the member is raising.  It is best we deal with it then.   

Dr J.M. WOOLLARD:  Now that I know which clause to go to, I will wait.   

Clause put and passed.   

Clause 2:  Commencement -   

Ms S.E. WALKER:  It is important to put on record why this legislation will come into operation on 1 January 2006.  I 
understand that is the time frame given by the federal Attorney-General for the states to get their act together on this 
issue.  I would like to put on record how that works at both a federal and state level.  When Philip Ruddock was made 
federal Attorney-General, he said he would bring in a national defamation law.  He was going to use commonwealth 
constitutional power to do that, and he can still do that.  I understand that the South Australian bill will also come into 
effect on 1 January 2006.  In fact, all the states will come on line at the same time.   

The federal Attorney-General’s paper, “Outline of possible national defamation law”, dated March 2004 - before the 
meeting of the Standing Committee of Attorneys General - states -  

Defamation law in Australia is constituted by a patchwork of common law and State and Territory statutes.  
The ALRC concluded in its 1979 report, Unfair Publication: Defamation and Privacy, that significant changes 
were needed ‘in the substantive law governing rights of action and defence’.   
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The paper further states - 

The need for uniformity in defamation has generally been accepted.  The issue has been more or less 
constantly on the Standing Committee of Attorneys-General (SCAG) agenda since 1980. 

However, nobody has done anything about it -  

Accordingly, the Australian Government proposes to develop a draft Bill for a national defamation law based 
on its existing constitutional powers.  The Bill would be a code for defamation.  The Australian Government 
agrees with the ALRC that codification of the law would greatly improve its accessibility to both lawyers and 
laypersons. 

I will refer to the date of 1 January 2006 and tell the Attorney General what commonwealth constitutional powers can 
be used, because it is important that the few parliamentarians who are in the Assembly at the moment - 
Dr J.M. Woollard:  Eleven. 
Ms S.E. WALKER:  I thank the member for Alfred Cove.  If the federal government can see that this law will not 
work on a uniform national basis, it will use its commonwealth constitutional powers.  The paper I referred to earlier 
stated that the application provisions of the national law would ensure that the act was limited to matters within the 
commonwealth constitutional power.  Putting to one side the possibility of a reference to the power of the 
commonwealth, we in this Parliament have the opportunity, if we choose, as we did with terrorism laws, to refer our 
power to the commonwealth.  We do not like doing that, and I do not think we would on this occasion, but we have 
done it previously.  For instance, Western Australia is the only state that did not do it in the case of the Family Court.  
The paper further stated on the issue of using commonwealth powers that it is proposed that the act will be limited 
primarily to defamatory publications made in a territory; in the course of trade and commerce among the states; by the 
use of postal, telegraphic, telephonic and like services, defined to include radio, television and the Internet; by a trading 
or financial corporations falling within the limits of the commonwealth or a foreign corporation; or in relation to the 
activities of a trading or financial corporation falling within the limits of the commonwealth or a foreign corporation.  
The proposed federal law would thus be a code for most defamation proceedings.  The only significant areas that would 
remain within a state jurisdiction would be those that involve some defamatory publications made by one individual 
against another, such as placing something on a noticeboard or spreading leaflets alleging corruption. 

I now refer to clause 2 and why it contains that date.  It is important that the date be uniform.  Let us hope it is, because 
if not, as I have put on record, the commonwealth will probably use its powers. 

Mr J.A. McGINTY:  The date of 1 January 2006 arose from a meeting of officers from the departments of the 
Attorneys General in each state and territory.  It was thought desirable that the new law come into effect throughout the 
nation on one fixed date.  It was also thought important to provide a specific, tight timetable to achieve what had, until 
then, been a very harmonious and cooperative effort between the states and the territories.  In fact, that is most probably 
how the Federation should work; that is, with high degrees of cooperation, to achieve national uniformity.  The only 
discordant voice at the Standing Committee of Attorneys General has been the commonwealth.  It is interesting to note 
that during some 20 or 25 years when agreement was not reached, we had a mix of Liberal and Labor state and territory 
governments, and now every state and territory government in Australia is a Labor government, which has enabled this 
historic agreement to be reached.  Philip Ruddock had no input into the date of 1 January 2006. 

Clause put and passed. 

Clause 3:  Objects of Act - 
Dr J.M. WOOLLARD:  Clause 3 states - 

The objects of this Act are - 
. . .  
(d) to promote speedy and non-litigious methods of resolving disputes about the publication of 

defamatory matter. 
How does the Attorney General see these non-litigious methods coming into play? 
Mr J.A. McGINTY:  For instance, the bill provides for the offer of amends procedure, which is contained in part 3, 
starting at clause 12 of the bill.  It was designed to take the emphasis away from court proceedings and compensation 
and place it on the earlier dispute resolution procedure.  It really commences at clause 12 and onwards, which are new 
provisions for defamation proceedings. 
Dr J.M. Woollard:  I will ask a further question when we get to that clause. 
Clause put and passed. 
Clause 4:  Terms used in this Act - 
Ms S.E. WALKER:  Where can one find a definition of “defamation”?  It is not contained in this bill.  If a member of 
Parliament wanted to know what constituted defamation, where could he or she go to find out what it means? 
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Mr J.A. McGINTY:  The general thrust of this bill is to leave the nature of defamation to the common law, which is 
the way in which it has historically developed.  The explanatory memorandum accompanying the bill, particularly on 
page 2, contains the general principles of defamation and the general law.  It goes on to spell out what is defamation, 
and states - 

At general law, a plaintiff has a cause of action for defamation against a defendant if the defendant publishes 
defamatory accusations or charges (referred to conventionally as imputations) about the plaintiff to at least one 
other person (other than the defendant or his or her spouse).  The courts have formulated the test for 
determining what is defamatory in various ways.  Examples of these formulations include (but are not limited 
to) the following: 

Then there are references to four leading cases. 

Ms S.E. Walker:  But who would know what was there?  I am talking about a person in the street. 

Mr J.A. McGINTY:  That is the current law.  It is not defined in any statute at the moment.  The agreement is that this 
be left to the common law, because it will evolve and develop with time.  Because the common law is settled ultimately 
by the High Court, it is currently uniform throughout Australia.  There is no state-by-state variation.  If, at a state level, 
we were to insert a definition of what is defamatory as at today’s date, as the common law understanding of what is 
defamatory and what is available as a defence evolved, we would find ourselves with legislation that was found 
wanting.  The view that has been taken is that the current approach to that matter, which is to leave it to the common 
law to define defamation and allow it to evolve, is reflected in this bill. 

Ms S.E. WALKER:  That is not right, because the Criminal Code contains a definition of “defamatory matter”.  That is 
contained in a statute, and it will be repealed.  Going through this bill has made me have a bit of a think.  I considered 
an article in Brief by Bob Richardson in which he asked about the motive behind this.  He was looking at the Attorney 
General’s motive in drafting this bill, and said that the most likely source of Mr McGinty’s impetus was the media, 
particularly given the fact that the Martin, QC, committee was made up of journalists.  I asked myself: if the Attorney 
General is going to introduce speedy litigation in this area, why has he not included in the bill a definition of 
“defamation”?  The Western Australian Law Reform Commission report says that he should and that it should be 
simplified.  The Criminal Code provides a definition, but the Attorney General has not provided it in this bill.  It will be 
difficult for people to determine whether someone has been defamed.  People will not know the test.  It is not correct to 
say that the meaning of defamation is a constantly moving feast because section 346 of the Criminal Code reads - 

 “defamatory matter”, definition of  
Any imputation concerning any person, or any member of this family, whether living or dead, by which the 
reputation of that person is likely to be injured, or by which is likely to be injured in his profession or trade, or 
by which other persons are likely to be induced to shun or avoid or ridicule or despise him, is called 
defamatory and the matter of the imputation is called a defamatory matter.  

An imputation may be expressed either directly or by insinuation or irony. 

Under that test, a person reading the bill could decide whether he had been defamed.  That is the test.  I refer to common 
law.  In a report entitled “Commonwealth Plan for Reforming Defamation Law in Australia” it asks: “What is 
defamation?” and states - 

Defamation occurs where one person communicates . . . material that damages the reputation of another. 
 

Publication may be by virtually any means - including the spoken or written word and pictures.  The 
publication must reach a person other than the person defamed.  

There are a number of technical elements that must be proved for a civil defamation
 
action to succeed under 

common law, but historically the publication must convey imputations
 
about the plaintiff that are:  

•  likely to injure the reputation by exposing the plaintiff to hatred, contempt or ridicule  

•  capable of lowering the plaintiff in the estimation of right-thinking members of society - that is, it must be 
disparaging in the sense that there is an imputation that the plaintiff is somehow blameworthy or at fault; 
or  

•  capable of making people shun or avoid the plaintiff.  

My big criticism of this bill is that the Attorney General has not made it easy for anyone to determine whether he or she 
has been defamed.  It is so important that it should have been included in the bill.  I wonder whether the Attorney 
General has deliberately made it difficult to make it harder for people to work out whether they have been defamed.  It 
is relevant to this clause, because it should contain the meaning of “defamatory”.   

The definition of “defamation” in the Criminal Code, which is about to be repealed, is essentially the same as that for 
common law.  It is a great shame that this bill is titled the Defamation Bill when it does not describe the test for being 
defamed or by what means a person can be defamed.  I wonder whether that has been done deliberately.  In New South 
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Wales the Labor Party is very close to the media.  Is there any truth in the claim that this provision has been left out to 
assist the media?   

Mr J.A. McGINTY:  I draw the member’s attention to clause 6, which makes it quite clear that the general law for tort 
of defamation continues.  Reference to the general law defines the meaning of “defamation” or matters relating to 
defamation.   

Ms S.E. Walker:  The Attorney General cannot tell me where it is.  

Mr J.A. McGINTY:  I will tell the member for Nedlands where it is if she wants a more detailed description.  Page 3 
of the explanatory memorandum establishes the examples and formulations of what is defamation; that is, by reference 
to the common law.  It is not uncommon to have reference to the common law as a means of supplementing statute law.  
It is clear here that no attempt has been made to codify the law of defamation in these proceedings.  

This Defamation Bill relates to civil defamation.  Other than in schedule 4, it does not relate to criminal defamation, 
which is a completely different animal.   
Ms S.E. Walker:  You haven’t read your own second reading speech.  
Mr J.A. McGINTY:  I read it to the house, actually.   
Ms S.E. Walker:  Part of the Criminal Code includes defences to civil defamation, and that has been repealed.  You 
haven’t read your own material.   
Mr J.A. McGINTY:  Criminal defamation is completely different from civil defamation, which this bill provides for.  
On the passage of this bill, criminal defamation will apply when a person without lawful excuse publishes a matter 
defamatory of another living person knowing the matter to be false or without having regard to whether the matter is 
true or false and intending to cause serious harm to the victim or any other person or without having regard to whether 
such harm is caused.  That is a crime.  It should be defined if it pertains to a criminal action.  This bill refers to 
defamation under civil law.  Although a definition is contained in the Criminal Code, it has been updated in accordance 
with the recommendations of the Law Reform Commission.  That is not what this legislation is about; it is about the 
civil law of defamation.   
Dr J.M. WOOLLARD:  I have looked up “defamation” on the Internet, and it states - 

There has been much discussion about the purpose of defamation law and its underlying aims and objectives.  
The matter has been put to rest by the High Court describing three purposes of granting damages in a claim of 
defamation: The three purposes are consolation for the personal distress and hurt caused to the appellant by the 
publication, reparation for the harm done to the appellant’s personal and (if relevant) business reputation, and 
vindication of the appellant’s reputation 

The essence of a defamation action is damage to reputation, not that the publication was untrue, or that it 
infringed on the privacy of the plaintiff. 

When I followed up that description by the High Court, I found reference to many articles.  I can see that the meaning 
of defamation is not fluid; it applies to the three areas I just mentioned.  I guess that if a definition of defamation were 
included in the bill covering those three areas, it could open the door for people to argue that a case was not one of 
defamation and a claim could be restricted that we did not want to be restricted.  

Ms S.E. WALKER:  “Publication” is not included either.  Can the Attorney General tell us why?   

Mr J.A. McGINTY:  The same reasons apply that I have just given. 

Dr J.M. WOOLLARD:  I missed the question on publications asked by the member for Nedlands.  I was busy looking 
on the Internet when the Attorney General gave his response, so I am not sure of his reason for excluding the definition 
of publications.  

Mr J.A. McGINTY:  Reference is made to the common law.  We are not seeking to establish a code of defamation 
whereby everything is exhaustively defined in this legislation for what is either defamatory or a publication.  The very 
fact that the member for Alfred Cove was looking on the Internet when this matter was being debated earlier is 
indicative that the definition of publication will change over time.  We wanted to leave flexibility for the court to 
determine what it considers are new forms of publication in the same way that the court will decide over time the 
meaning of a defamatory matter under the common law.  These are matters that we have consciously decided to leave 
undefined.  All we need to do for the purposes of analogy is to look at the Australian Constitution.  Trade and 
commerce is not defined.  Courts spend many hours examining the intricacies of whether a particular undertaking 
happens to be one of trade or commerce.  All these matters are determined by the common law; that is, over time they 
change in a way that the courts can adapt to changing circumstances.  That is the way the common law evolves.  We 
want that element of defamation law to continue to evolve in that way.   

Ms S.E. WALKER:  I will make a comment about not including in clause 4 a definition of “defamation”.  I refer to 
chapter 22 of the Western Australian Law Reform Commission report.  I take issue with the Attorney General about the 
Criminal Code being different.  At page 122 the report states -  
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Some special defences are provided for criminal defamation but, generally speaking, there is a substantial 
similarity between liability for criminal defamation and liability for civil defamation.   

At page 124 it states -  

In addition to the civil defences provided in the proposed defamation legislation, a defendant in Western 
Australia would also be able to avail himself of the general defences in Chapter V of the Criminal Code . . .  

This state is different because our criminal law is codified.  The change to the definition in some jurisdictions will not 
be the same as that in Western Australia, because our code will be changed.  Those jurisdictions do not have a code.  
Queensland and Tasmania have codes.  It is very poor that the Defamation Bill does not tell the people what defamation 
is all about.  It would be very helpful if it did.  It would also be helpful if they knew how it could be published.   

Clause put and passed. 

Clause 5:  Act to bind Crown -  
Ms S.E. WALKER:  I am very pleased to see that reference to the Crown has been retained in the bill.  I am very 
pleased that the Attorney General is showing some sense.   

Clause put and passed. 

Clause 6:  Tort of defamation -  
Ms S.E. WALKER:  I make the observation that the common law will be retained and that this bill will modify the 
common law only in certain areas.  I understand that it modifies the common law in relation to the repeal of certain acts, 
the distinction between libel and slander, the corporations change, the limitation period, damages and the offer to make 
amends.  I do not know whether this is the appropriate point, but can the Attorney General tell me why the limitation 
period will be changed?   

Mr J.A. McGINTY:  The member for Nedlands is correct in identifying the major changes that this bill will bring 
about to the general law of defamation.  Other changes of, generally speaking, lesser importance are also spelt out in 
some detail in the explanatory memorandum.  Reference was made in the second reading speech to the agreed limitation 
periods that will apply nationally.  We have opted to include that in the Limitation Bill, which is currently before the 
Legislative Council, so that there is one reference point to all limitation periods, rather than having individual limitation 
periods in individual pieces of legislation.  We thought that was a better way to reflect it.  No doubt that bill will come 
back to this house when and if the Legislative Council gets on with its business and passes a few bills.  The defamation 
limitation period will be contained in that legislation rather than in this bill.   

Clause put and passed. 

Clause 7:  Distinction between slander and libel abolished -  

Ms S.E. WALKER:  The distinction between slander and libel will be abolished.  One act that will be repealed is the 
Slander of Women Act 1900.  That goes on pretty often when a woman is a member of Parliament.   

Mr T.R. Sprigg interjected.   

Ms S.E. WALKER:  Not always, member.  Subclause (2) states that the publication of defamatory matter of any kind 
is actionable without proof of special damage.  I think that is a reference to the slander of women.  Women had to show 
special damage.  What is special damage now?  How does it have to be shown?  Does it have to be shown under the 
Slander of Women Act or under the Newspaper Libel and Registration Act and its amendment act?   

Mr J.A. McGINTY:  From memory the Slander of Women Act came into effect in about 1900.  It specifically 
provided that when aspersions were cast upon the chastity of a woman, that was actionable without proof of any 
damage or any special damage.  That act will now be repealed, and the defamation of a woman as to her chastity or 
otherwise will be treated within the general law of defamation, rather than under a special provision related to it.  It 
might have been appropriate in the 1900s, but I think that we have moved on a little from that in this century.  It does 
away with the need to prove special damage in those sorts of cases.  I think that is what the reference in clause 7(2) -  

Ms S.E. Walker:  What are special damages?  I think I have found it.   

Mr J.A. McGINTY:  Where is it? 

Ms S.E. Walker:  It is at page 102 of the Law Reform Commission report.  Opposition members have asked me about 
damages.  It states -  

As the ALRC pointed out, the traditional remedy in defamation actions has been an award of damages.  Such 
an award can include special damages, . . .  

It goes on to refer to actual loss suffered.   

Mr J.A. McGINTY:  Yes, that is right.  It is when a person sustains material loss; that is special damages.   
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Ms S.E. Walker:  Clause 7 provides that the publication of defamatory matter is actionable without the person 
suffering any loss.  

Mr J.A. McGINTY:  Yes.  All a person needs to do is show, according to the classic definition, that he has been 
lowered in the esteem of his peers or something of that nature.  The person does not need to show that he has lost $10 a 
week or something of that nature.   

Ms S.E. Walker:  That bit is quite interesting in relation to the explanation of the type of damages.   

Mr J.A. McGINTY:  Are we both looking at page 24 of that report?  

Ms S.E. Walker:  Page 102, chapter 19, “Remedies”, under the heading “Damages and correction”.   

Mr J.A. McGINTY:  At page 24 of the WA Law Reform Commission report on defamation, reference is made to the 
distinction between libel and slander.  Paragraph 4.1 states -  

Existing law in Western Australia distinguishes between libel and slander.  Libel is defamatory material which 
is in permanent form and is actionable per se.  Slander is defamatory material spoken of another and, unless it 
falls within certain categories, it is actionable only on proof of special damage.   

One of the categories of special damage was the slander of women.  That is the origin of that provision.  It goes on to 
state -  

The distinction was intended to prevent actions for petty slander.   

Ms S.E. WALKER:  It might also be appropriate to explain exemplary and punitive damages, because we are doing 
away with them.  Some members asked me about that today.  Page 102 states that aggravated damages are to 
compensate for additional hurt to the plaintiff brought about by the defendant’s conduct and that punitive or exemplary 
damages are designed - 

. . . not to compensate the plaintiff for any harm caused, but to punish the defendant if his conduct in 
publishing the defamatory item was high-handed, insolent, vindictive or malicious or in some other way 
exhibited contumelious disregard of the plaintiff’s rights. 

The Attorney General is doing away with being able to compensate the plaintiff when a defendant’s conduct in 
defaming the plaintiff was vindictive or malicious. 

Dr J.M. WOOLLARD:  My reading of this is that, whereas currently under common law people can take defamatory 
action under libel if it involves a financial loss, or under slander if it involves pecuniary damages, this clause would 
mean that for either of those damages there is no longer that distinction between libel and slander.  It means that people 
do not have to sue for libel or slander but can sue for either under the provisions of this bill.  Is my reading of this clause 
incorrect? 

Mr J.A. McGINTY:  There is no longer a distinction between libel and slander.  People do not need, for the purpose of 
defamation, to establish that they have incurred actual pecuniary loss, which people had to prove in some circumstances 
but not in others.  All those distinctions are done away with.  As the member for Nedlands has rightly said, under clause 
37 of the bill, a plaintiff cannot be awarded exemplary or punitive damages for defamation.  Therefore, to the extent that 
the award was designed not to compensate but to punish, we are saying that it should not be part of the law of 
defamation.  If someone is defamed, he should be compensated.  That is the simple principle.  We are doing away with 
all those exceptions and qualifications, so that in future it will be a far more straightforward process. 

Dr J.M. Woollard:  Do you want to wait until we get to clause 37 or do you want to explain a little further that a 
plaintiff cannot be awarded exemplary or punitive damages for defamation? 

Mr J.A. McGINTY:  To take punitive damages, and this is what the member for Nedlands just read from page 102 of 
the Law Reform Commission of Western Australia report on defamation -  

Punitive damages are designed not to compensate the plaintiff for any harm caused, but to punish the 
defendant if his conduct in publishing the defamatory item was high-handed, insolent, vindictive or malicious 
or in some other way exhibited contumelious disregard of the plaintiff’s rights. 

It is currently part of the law that if it is motivated by malice, which is my shorthand way of describing it, additional 
damages can be awarded if that is proven to be the motivation.  What we are saying here is that, if this bill is passed, 
someone will be compensated.  It is not part of the civil law of defamation in our view to have effectively a criminal 
component to it.  In schedule 4 of the bill, there is a definition which substantially supplants this particular function.  If 
somebody engages in criminal defamation, he can be punished by having what are to my way of thinking punitive 
damages awarded in that context.  We are changing the scheme of things.  If someone sues in defamation, it is a civil 
matter and he gets compensated for loss of reputation, rather than have these additions with a number of exceptions and 
qualifications, which is what the current law provides. 
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Ms S.E. WALKER:  That would be right, because repealing chapter XXXV and putting in what the Western 
Australian Law Reform Commission recommended puts into the Criminal Code that, knowing what has been said is 
false and knowing it would cause serious harm, would be malicious - the person knew it was untrue and knew it would 
be very harmful. 

Mr J.A. McGINTY:  Yes, that is a crime, and that is punishable separately under civil law.   

Clause put and passed. 

Clause 8:  Single cause of action for multiple defamatory imputations in same matter - 
Ms S.E. WALKER:  Does this clause take away a current right of a person?  The clause states that a person has a 
single cause of action for defamation in relation to the publication of defamatory matter about the person even if more 
than one defamatory imputation about the person is carried by the matter.  If an article in The West Australian tomorrow 
states four defamatory things about a person, it is one cause of action.  Perhaps the Attorney General could tell me what 
that clause means and how it differs? 

Mr J.A. McGINTY:  The current position at general law is that, if someone were to state that the member for Murdoch 
was a poor footballer and he did dastardly things to his pet cat, there would be two defamatory imputations in the one 
statement.  Perhaps truth might be a defence to the first!  Where in the one statement a number of imputations constitute 
one cause of action, there is no change to the general law in that respect.  If the statements are said on separate 
occasions, each one is separately actionable.   

Dr J.M. WOOLLARD:  If they are said on separate occasions, they are separately actionable, but if the defamation 
was in the form of different comments at one stage, there would be one action for defamation and the plaintiff would 
not have to prove each point as long as he proved one. 

Mr J.A. McGinty:  His damages might depend on the number and extent of the defamatory statements. 

Dr J.M. WOOLLARD:  Surely the plaintiff would go for the most serious.  Is this clause not saying that he would not 
have to prove each point as long as he proved one?  I would think that counsel would go for the most serious. 

Ms S.E. WALKER:  The clause is not what the Attorney General says it is.  Page 6 of the Western Australian Law 
Reform Commission report gives a breakdown of the existing law.  The Australian Law Reform Commission’s proposal 
and the Western Australian Law Reform Commission’s recommendation refers to multiple publication, which is the 
current right and we are detracting from it, and that each and every publication of the same or substantially same 
defamatory matter by the same or other defendants gives rise to a separate cause of action.  Twenty people could 
defame someone in the same way, and right now it would mean 20 causes of action.   

Mr M. McGowan:  And will remain so. 

Ms S.E. WALKER:  According to the next column, there should be only one action for multiple publication by the 
same defendant, but only to the extent to which it discloses publication.  What the Attorney General is saying is that if 
one goes to the Australian Law Reform Commission and the next column, it recommends special provisions to 
encourage joinder of actions against several defendants who have published the same or substantially the same 
defamatory material.  What are we getting?  Are we getting the second column or the third column? 

Mr J.A. McGINTY:  Clause 8 relates to where there are several defamatory imputations in what is said or published on 
one occasion.  If different things are said on different occasions, each is actionable.   

Ms S.E. Walker:  By one person or 20 persons? 

Mr J.A. McGINTY:  The clause states -  

A person has a single cause of action for defamation in relation to the publication of defamatory matter about 
the person even if more than one defamatory imputation about the person is carried by the matter. 

It seems to me that what that is saying is that if there are in the example that I just gave two separate defamatory 
imputations in the one statement, it is actionable as one action in defamation.  No doubt each of the defamatory 
imputations would be pleaded in that case but it would be one action. 

Sitting suspended from 6.00 to 7.00 pm 

Dr J.M. WOOLLARD:  Before we broke for dinner, I asked the Attorney General to clarify clause 8, which reads -  

A person has a single cause of action for defamation in relation to the publication of defamatory matter about 
the person even if more than one defamatory imputation about the person is carried by the matter.  

I believe that the Attorney General said that this clause would mean that each occasion of defamation is a matter and 
that if on one occasion, or in one article, several defamatory statements are made, they would come under one matter 
within the core process.  Therefore, the various statements that comprised the defamation would be listed in one action, 
rather than taking action against each defamatory statement.  Is that right?  
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Mr J.A. McGINTY:  Yes.  The explanatory memorandum states about clause 8 that -  

The proposed section reflects the position at general law - 

Therefore, there is no change to the Western Australian law.  It continues -  

that the publication of defamatory matter is the foundation of a civil action for defamation and reflects the 
existing law in all of the States and Territories other than New South Wales.  Under the existing law of New 
South Wales, each defamatory imputation carried by a matter founds a separate cause of action. 

This provision is nationally uniform.  The intention is to bring New South Wales law into line with the law as it applies 
everywhere else in the country, including Western Australia.  If there is a different defamation on a different occasion, 
that is a separate matter altogether.  If a number of defamatory things are stated in the one article, each of which carries 
a defamatory imputation, there would be one cause of action.   

Clause put and passed.   

Clause 9:  Certain corporations do not have cause of action for defamation -  

Dr J.M. WOOLLARD:  I appreciate the fact that we need uniform legislation.  However, subclause (1) reads -  

A corporation has no cause of action for defamation in relation to the publication of defamatory matter about 
the corporation unless it was an excluded corporation at the time of the publication.   

Subclause (2) reads that a corporation is an excluded corporation if -  

(b) it employs fewer than 10 persons and is not related to another corporation, . . .  

Although I agree with uniform legislation throughout Australia, my concern is that the provision of fewer than 10 
employees does not seem fair on some corporations.  The problem, as I see it, is that while the bigger corporations can 
afford to have media teams and lawyers, many smaller corporations do not have the money to employ their own media 
team and lawyers.  Setting the figure at 10 employees could lead to problems for smaller businesses, because it could be 
that a corporation has 11 or 12 employees.  I am wondering whether a zero was accidentally omitted from the “10” 
when the legislation came back from the eastern states.  Everyone could probably accept the figure of 100 employees.  
Earlier the Attorney General gave an example of a dental practice.  A few people set up dental practices together.  In 
such a corporation, if there are a couple of different practices, there could be 30 or 40 staff members.  If someone made 
a defamatory statement against a corporation such as that, it would not be able to do anything.  This provision could 
harm some people.  We need to protect people from the big corporations, because they are the ones that have legal and 
public relations teams.  Will the minister explain the rationale behind restricting it to corporations with fewer than 10 
employees?   

Mr J.A. McGINTY:  This arose from discussions about whether, in principle, corporations should be able to sue.  In 
Western Australia, the Martin committee agreed that, to overcome SLAPP writs - strategic lawsuits against public 
participation - there should be a restriction on corporations’ capacity to sue, which is the very issue that the member for 
Alfred Cove eloquently referred to in her second reading contribution.  The question is: where do we make the cut-off 
point?  Is it 10, 20 or 100 employees?  The idea was to provide some capacity for small corporations to sue, particularly 
where there is some personal identification between an individual owner and the corporation.  Ultimately, the states and 
territories settled on 10, mainly because that was the provision in existing defamations law in New South Wales, which 
is the major jurisdiction in Australia.  Under the heading “Corporations do have cause of action for defamation”, section 
8A(3) of the Defamation Act reads -  

Despite subsection (1), a corporation may assert or enforce a cause of action in defamation in respect of the 
publication of any matter by means of which a defamatory imputation about the corporation is made if -  

Dr J.M. Woollard:  Would you read a bit slower?  I am trying to listen carefully. 

Mr J.A. McGINTY:  The section basically states that a corporation does not have the capacity to sue in defamation 
unless it has fewer than 10 employees.   

Dr J.M. Woollard:  Do you agree with that?  We should be protecting the smaller businesses.  It is very easy to find a 
business with 10 employees.  I have only to go to my local village to find shops with 10 employees.  I agree with this 
legislation that there should be an exclusion for the big guys.  However, this will be harmful for small businesses. 

Mr J.A. McGINTY:  It will mean that businesses with more than 10 employees cannot sue for defamation.  The first 
argument is that the provision arose from consideration of whether corporations should be able to sue.  The starting 
point was that corporations should not be able to sue.  This was the compromise offered to pick up true small 
businesses.  The member is saying that businesses that are a bit bigger than small businesses ought to be picked up as 
well.  The reason I cannot agree with that in the course of this debate is that this provision is now agreed nationally.  To 
have a different threshold in Western Australia would depart from the national uniformity, which is one of the 
objectives we are seeking to achieve.  I can understand perfectly the member’s point of view that the number should be 
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20 or 50.  It becomes arbitrary in the end.  Wherever we draw the line there will always be a corporation that has one 
more employee than that and will be excluded from taking action.  This provision will certainly exclude the Alcoas of 
the world but it will also pick up a lot of medium-sized small businesses. 

Dr J.M. WOOLLARD:  I would not even say that it will pick up medium-sized businesses.  I do not think that a 
business with 11 or 12 employees would be classed as medium sized these days.  A business with 11 or 12 employees is 
small.  I am interested to hear that New South Wales legislated in 1974 that it be for businesses with less than 10 
employees.  What other measures are available to corporations in New South Wales that have between 10 and 100 
employees if they are not able to sue for defamation to protect their business?  I am talking about the small people who 
do not have lawyers and public relations teams.  I agree with this provision for the big guys.  However, I am very 
concerned that this will have a detrimental effect on small businesses, which may have, for example, 15 employees.  
They will be excluded.  Will the minister please explain what avenues will exist for people in corporations to protect 
themselves when this legislation is proclaimed? 

Mr J.A. McGINTY:  If a defamatory allegation is made against someone who happens to be the proprietor of a 
business, that person will still be able to sue.  A person will not be excluded because he happens to be the proprietor of 
a corporation.  To the extent that what is said of an individual is defamatory, and because of the close association 
between a small corporation and the individual shareholders or owners of the corporation, there will still be a cause of 
action for people who have more than 10 employees if they are defamed as distinct from the corporation. 

The second point I make is that under the Trade Practices Act provisions are available to people depending on the 
circumstances of what is done, particularly if it is done by another corporation to hurt a competitor’s economic interests.   

The third point is that there are other torts available, such as injurious falsehood, if economic loss flows from such a 
thing to a corporation. 

Dr J.M. Woollard:  What are those again? 

Mr J.A. McGINTY:  Provisions under the Trade Practices Act and the tort of injurious falsehood are other avenues 
open to corporations to protect their economic interests.  That is what we are talking about when we discuss 
corporations as distinct from a personal interest in reputation, which I do not think a corporation can have. 

Dr J.M. WOOLLARD:  I am interested in the provisions under the Trade Practices Act and the tort of injurious 
falsehood.  We are talking about a corporation as a whole.  We discussed earlier the example of a dental practice.  I am 
not familiar with the tort of injurious falsehood - 

Mr J.A. McGinty:  Frankly, I do not think many people are!  The member is no orphan there! 

Dr J.M. WOOLLARD:  The Attorney General obviously is because he has looked at it for this bill.  How would it 
work for a corporation with 30 employees, for example, if someone in a similar corporation made defamatory 
statements about it?  How does the tort of injurious falsehood work to protect the corporation? 

Mr J.A. McGINTY:  I will do my best to explain but my recollection of the provisions is quite hazy.  I suggest that it 
be looked up rather than relying on what I am about to say. 

When a corporation sets out to economically damage a competitor by spreading falsehoods about it, that is actionable to 
the extent of the damage suffered.  That is not defamation as such but, as the name suggests, injury is suffered and 
falsehoods are spread.  I am not sure of the nature of the intent required to achieve that tort.  I could think of a thousand 
and one examples of when one corporation might seek to injure another economically as distinct from reputation, which 
is what defamation is about.  That is a cause of action that is available to a corporation in those circumstances. 

Dr J.M. WOOLLARD:  I thank the Attorney General for that brief explanation.  I will look into the tort of injurious 
falsehood.  I will also look at the provisions of the Trade Practices Act.  However, until I have done that, I will not be 
able to support this clause because it will be a burden on smaller corporations.  I have said time and again that I am 
quite happy for this bill to be introduced to affect the big corporations but I do not see a corporation with 11 or 12 
employees as being one of the big guys.  That is almost a small business; the corporation may have been formed just for 
one reason or another.  This provision will be detrimental to small businesses.  I am not sure how often the Attorneys 
General meet - 

Mr J.A. McGinty:  About three times a year. 

Dr J.M. WOOLLARD:  I hope that the Attorney General will bring up this provision at the next meeting of Attorneys 
General as it will be another month or two before this bill passes through both houses of this Parliament.  If similar 
legislation has been introduced into other Parliaments by then, there may be similar concerns expressed about it by 
members of those Parliaments.  It might be possible to increase the number from 10 so that we can give protection to 
the smaller corporations. 

Ms S.E. WALKER:  The member for Alfred Cove should not hold her breath, because this is an ideological position.  
Why do I think that?  This clause takes away the rights of corporations to sue.  We can read two commentators on this.  
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The first is the Attorney General - I am sorry to embarrass him and make him blush - when he spoke at the Murdoch 
University seminar on defamation.  He said at that seminar -  

We have also had a number of cases here in Western Australia where corporations have used the law of 
defamation - or in my view - misused the law of defamation.  There’s a memorable case a few years ago 
involving Subiaco City Council and the Heytesbury group of companies, where Heytesbury alleged they were 
defamed -  

Was that under Mayor Tony Costa? 

Mr J.A. McGinty:  I do not recollect. 

Ms S.E. WALKER:  The Attorney General continued -  

because the company that was named for not paying its rent was a subsidiary of Heytesbury Holdings.  Nine 
days of Supreme Court hearings later, the judge awarded $5000 damages and it was obviously the court’s way 
of saying: “You shouldn’t be wasting the time of the court on a matter of this nature.”   

The Attorney General does not know that.  The Attorney General went on to say -  

But I also have a view that reputation is a personal right, not a corporate right, and that is a matter which the 
defamation review committee will be looking at as well.  It should be about the way in which the public views 
me and views everyone.  It is about you people -  

He was talking to the audience -  

and your right to, if you are fine and upstanding citizens, be regarded as such by the community.  It should not 
be there as a tool to be used by corporations.  Now that’s just my view.  I’ll await with some interest what the 
committee has to say. 

What the committee had to say was different from what the Attorney General had to say.  The member for Alfred Cove 
talked about large corporations such as Alcoa.  The member for Alfred Cove has had dealings with Alcoa.  I do not 
know about Alcoa.  However, I take on board the member’s comment that some large corporations bully people.  That 
is why some people have argued that corporations should still be allowed to sue, but they should be required to obtain 
leave of the court.   

The Attorney General said that corporations do not have reputations.  I do not accept that.  One example of a non-profit 
organisation is the Australian Red Cross.  Its reputation was tarnished a bit after it had collected money for the tsunami 
appeal, because some people said it was tardy in getting the funds across.  We are making provision in this bill for non-
profit organisations.  However, there are also organisations that exist to make a profit, and they may not only suffer 
economic loss but also have their reputation tarnished.  That is also recognised in the bill, because the Attorney General 
has drawn a line in the sand on that matter.   

The report of the Wayne Martin, QC, committee states under the heading “Who Should Be Able To Sue” -  

16.  One of the most controversial issues we addressed is the question of whether corporations and 
statutory bodies should be permitted to sue in defamation.  In other words, should the law protect the 
reputation of legal entities other than natural persons, such as corporations, statutory bodies or 
government agencies? 

17.  On the one hand it can be argued with considerable force that the importance of the public’s right of 
access to information is such that it should only be inhibited in the protection of the reputation of real 
people, not artificial legal entities.   

18. For the same reason it can be cogently argued that no cause of action should be available to the Estate 
of a dead person who has been defamed, nor should large groups be permitted to sue in respect of 
their collective reputation (for example, the members of a major religion cannot currently sue in 
respect of a statement defamatory of all who practise that religion).  We agree with these specific 
propositions and accordingly do not recommend any change in the law so as to permit the Estate of a 
deceased person or large groups to sue for defamation. 

19. Further, limiting access to the law of defamation to identifiable natural person would have the 
incidental benefit of reducing the capacity of large and powerful groups, companies or Government 
agencies to use the law to “gag” -  

I accept that that goes on -  

the less powerful in our community and stifle public debate or criticism. 

20. Less significant is the argument that artificial entities will often have access to alternative causes of 
action that might provide them with an adequate remedy.  While the causes of action relating to 



 [ASSEMBLY - Tuesday, 13 September 2005] 5189 

 

malicious falsehood and misleading and deceptive conduct might provide an alternative remedy in 
some cases, those cases will be the exception rather than the rule. 

Dr J.M. WOOLLARD:  I am interested to hear more of what the member for Nedlands has to say.   

Ms S.E. WALKER:  I came in 10 minutes after we had resumed after the dinner suspension, so I have not heard all of 
what has gone on in this debate, but I do not think the Attorney General has explained what injurious falsehood is and 
how difficult it may be for a corporation to go down that path.  The Attorney General also has not explained the 
situation with the Trade Practices Act.  The committee went on to say -  

21. On the other hand, a number of submissions made the point that denying all corporations the 
entitlement to sue in defamation could cause hardship - for example, in the case of non-profit 
corporations such as charities which are seriously defamed, or in the case of an individual who trades 
through a corporate entity, such as a family company, when it will often be the entity which suffers 
any relevant economic loss.  We think there is force in these arguments and accordingly recommend 
that non-profit corporations should be entitled to sue in defamation and that a natural person who has 
been defamed should be able to recover, as part of his or her damages, any loss suffered by a 
corporation . . .  

22. No submissions were received in support of the proposition that statutory bodies or Government 
agencies should have an entitlement to sue . . .  

23. In relation to corporations generally, we have concluded that there might be some circumstances in 
which it would be appropriate for a corporate entity to be permitted to sue - for example, if the 
corporate entity was the vehicle for the conduct of a small family business, the financial viability of 
which was imperilled by a serious slur upon it, it may be appropriate for the corporation to be able to 
vindicate its reputation in Court. 

That says to me that this committee - this is the committee that the Attorney General set up - accepted that corporations 
do have a reputation.  The report goes on -  

24. We have given consideration to a mechanism by which such cases might be distinguished from other 
less meritorious cases, such as a large and powerful corporation taking out a “gag” writ to stifle 
criticism of its conduct.  One approach would be to distinguish between public and proprietary 
companies, giving only the latter the right to sue, but of course many major public companies in fact 
carry on business through proprietary subsidiaries so such a distinction would not be particularly 
effective.  We have also given consideration to criteria such as the number of employees . . .  

25. We therefore recommend corporations other than non-profit corporations should be permitted to bring 
proceedings in defamation without the leave of the Court.   

Mr J.A. McGinty:  You should read the whole of the paragraph. 
Ms S.E. WALKER:  Okay. It says “without the leave of the court”.  I understand that. 
Mr J.A. McGinty:  No.  I am talking about companies with less than 10 employees, which is expressly referred to in 
the Martin report. 
Ms S.E. WALKER:  I understand that, but it is not limited to that.  There seems to be some ideological view that all 
corporations are rich and powerful.  It is wrong for the Attorney General to suggest that corporations have no 
reputation.  They do have a reputation.  Some corporations spend years building up their reputation.  Corporations that 
have more than 10 employees may spend years building up their reputation.  We will not be supporting this clause, 
because the Attorney General is taking away a right.   

Dr J.M. Woollard:  Only if he makes it 100. 

Ms S.E. WALKER:  What is the difference between 100 and 101?   

Mr J.A. McGinty:  I think that in principle the member for Alfred Cove is with us.  It is just a question of where we 
draw the line.  The criticisms that the member for Nedlands has made of the government are equally applicable to what 
the member for Alfred Cove has said.   
Ms S.E. WALKER:  The Western Australian Law Reform Commission has said that it should be with the leave of the 
court, because the court could say, “For goodness sake; this is trivial”, and knock it out.  

Dr J.M. Woollard:  But it is getting to the court, and the person needs to have the money to go to court, so the person 
would be very worried. 
Ms S.E. WALKER:  The entity that would drag a person to court would be the corporation.  It would not cost the 
person as much as it would cost now, but it is important that we vote against this clause.   

Dr G.G. JACOBS:  Like the two speakers before me, I believe that corporations, like individuals, have a reputation, 
and they should have the right to sue in order to protect their reputation, as we have as individuals.  I have some 
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concerns.  If a person who owns a business has 10 people working for him, he has rights under this bill.  However, if 
that person has 11 people working for him, he does not have rights under this bill.  I take the Attorney General’s point 
that we must draw the line somewhere.  However, in the Attorney General’s second reading speech, one of the reasons 
given for corporations not being able to sue for defamation was - 

Thirdly, large and powerful corporations should not be able to use the threat of defamation proceedings to 
silence or stifle public debate or criticism. 

If there is a belief that the big boy, the bully boy, should not be able to sue for defamation because he might misuse that 
right, it discounts the fact, as the member for Alfred Cove suggested, that many small businesses have 10, 20, 30 or 
even 50 people working for them.  They would not be considered large corporations by any stretch of the imagination.  
The other thing that has occurred to me while listening to this debate is that one of the reasons given for corporations 
not having the right to sue for defamation is that they have other methods or other means of recovering their damaged 
reputations.  It seems to me, from the brief discussions I have had, that the tort of injurious falsehood under the 
commonwealth Trade Practices Act is a quite complex and difficult process - tortuous, if one likes.  To say that 
corporations already have that provision available to them and therefore they will not be included in this bill discounts 
the fact that the processes, as they stand under the tort of injurious falsehood in the Trade Practices Act, could be quite 
tortuous and expensive.  If the ideological feeling is that they can pay for it because they are rich, I believe there will be 
serious concerns on this side of the house about the definition of “corporation” and its size.  As I said, many provisions 
in this bill are very positive and very good, but, for me, this one is a sticking point. 

Clause put and a division taken with the following result - 
Ayes (26) 

Mr P.W. Andrews Mr J.N. Hyde Mr A.D. McRae Mrs M.H. Roberts 
Mr J.J.M. Bowler Mr J.C. Kobelke Mr N.R. Marlborough Mr T.G. Stephens 
Mr J.B. D’Orazio Mr R.C. Kucera Mr M.P. Murray Mr P.B. Watson 
Dr J.M. Edwards Mr F.M. Logan Mr A.P. O’Gorman Mr M.P. Whitely 
Mrs D.J. Guise Mr J.A. McGinty Ms M.M. Quirk Mr D.A. Templeman (Teller) 
Mr S.R. Hill Mr M. McGowan Ms J.A. Radisich  
Mrs J. Hughes Ms S.M. McHale Mr E.S. Ripper  

Noes (19) 

Mr C.J. Barnett Mr J.H.D. Day Mr D.T. Redman Ms S.E. Walker 
Mr D.F. Barron-Sullivan Mr B.J. Grylls Mr A.J. Simpson Mr G.A. Woodhams 
Mr M.J. Birney Dr K.D. Hames Mr G. Snook Dr J.M. Woollard 
Dr E. Constable Ms K. Hodson-Thomas Mr T.R. Sprigg Dr G.G. Jacobs (Teller) 
Mr M.J. Cowper Mr J.E. McGrath Mr T.K. Waldron  

            

Pairs 

 Mr A.J. Carpenter Mr G.M. Castrilli 
 Mr J.R. Quigley Mr R.F. Johnson 
 Mrs C.A. Martin Mr P.D. Omodei 
 Dr G.I. Gallop Mr T.R. Buswell 

Clause thus passed. 
Clause 10 put and passed. 
Clause 11:  Choice of law for defamation proceedings - 
Dr J.M. WOOLLARD:  Clause 11(2) states - 

If there is a multiple publication of matter in more than one Australian jurisdictional area, the substantive law 
applicable in the Australian jurisdictional area with which the harm occasioned by the publication as a whole 
has its closest connection must be applied in this jurisdiction to determine each cause of action for defamation 
based on the publication. 

The Attorney General gave us some figures.  The provision regarding 10 or fewer employees has been adopted because 
of section 8A of the New South Wales act, which has been in existence for 30 years.  Again I am thinking about the 
smaller corporations about which I am concerned.  In percentage terms, can the Attorney General tell us how many 
cases those corporations have brought under the Trade Practices Act and how many have been brought under the tort of 
injurious falsehood?  Subclause (2) says “as a whole has its closest connection must be applied in this jurisdiction”.  
Which jurisdiction would those smaller corporations go to for any claim for defamatory statements? 
Mr J.A. McGINTY:  The choice-of-law rules that are contained in this clause apply the substantive law of the 
jurisdiction concerned, which is my understanding of the current law.  I do not have an answer to the question on the 
number of civil actions. 
Dr J.M. Woollard:  Does that mean that the jurisdiction will be the trade practices jurisdiction or the Trade Practices 
Act or something like that? 
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Mr J.A. McGINTY:  No.  This clause is about where to bring an action against a publication that appeared throughout 
Australia.  The answer is the jurisdiction with the closest connection to the person who was defamed.   

Dr J.M. Woollard:  So, this clause does not refer to the legal jurisdiction; it refers to the geographical location. 

Mr J.A. McGINTY:  That is right.  Whether a company or a person should start an action in New South Wales or 
Western Australia would depend on the state in which the company was incorporated or where the most damage was 
inflicted on the person.  It is a question of which state jurisdiction should be used, not which area-of-law jurisdiction. 

Ms S.E. WALKER:  I came across an interesting article about jurisdiction.  I do not know whether this bill will change 
that at all.  The article is by Crispin Hull, a former editor of The Canberra Times who was admitted as a barrister in the 
Australian Capital Territory and is the author of the book The High Court of Australia - Celebrating the Centenary 
1903-2003.  Shortly after the federal Attorney-General issued his paper, Mr Hull wrote an article on 23 March 2004 in 
which he said -  

Federal Attorney General Philip Ruddock flexed Commonwealth muscle this month in a worthy cause - 
uniform defamation laws. 

He issued a discussion paper outlining Commonwealth proposals to use the broadcast, corporations and 
territories powers to pass a nationwide defamation law.  Hitherto, the area had largely been seen as one for the 
states. 

The article goes on - 

The madness of the present defamation laws has long been apparent, most markedly in 1973 when Justice 
Russell Fox of the ACT Supreme Court delivered his judgment in the defamation action brought by Prime 
Minister John Gorton against the ABC and journalist Maximillian Walsh. 

It was over a fleeting comment on a current affairs program suggested that Gorton had ordered a denial to be 
issued to a story he knew to be true in order to discredit his Defence Minister Malcolm Fraser. 

Gorton was no longer Prime Minister by the time the case concluded. 
The article states why the defamation laws were ridiculous - 

It was standard political stuff that should not have raised an eyebrow in a society that respected freedom of 
speech.  But Australian defamation laws by and large require people to prove the truth of everything they 
publish at such vast cost in lawyers’ fees that chills even the richest media organisation.  The law remains 
unchanged and its general anti-free-speech approach is likely to remain unchanged for the indefinite future. 

The ACTING SPEAKER (Dr S.C. Thomas):  Just wait, please, member.  Members, there is still too much noise in 
the chamber.  Everybody is having difficulty hearing.  I ask members, if they must continue their conversations, to 
please take them outside. 
Ms S.E. WALKER:  The article continues - 

The exceptions to the general proposition that you must prove the truth of all you publish are technical and 
uncertain in their application and vary from state to state. 
Therein lies the other appalling result in the Gorton case.  It was an Australia-wide broadcast.  Gorton sued in 
six of Australia’s eight jurisdictions: in the ACT and five states. 

Bizarrely, the law required Justice Fox to rule that Gorton had been libelled in three of those jurisdictions but 
not in the other three. 
Everyone pointed to the absurdity of Australia having eight sets of laws to govern defamation when radio and 
television was broadcasting to the whole nation and newspapers were circulating nationally. 

That was in 1973.  The article continues - 
An additional absurdity in the Gorton case was the uselessness of the remedy.  Gorton was awarded damages - 
about half a year’s pay.  But it was too late.  The damage had been done and he later lost the Prime 
Ministership.  A correction and apology at the time would have been a better remedy. 

I refer to that article because one of the big issues with this legislation is that we are supposedly making it uniform law.  
This bill contains a choice of law.  As the legislation is not uniform, it will still allow people to shop.  As I said in the 
example of the football star, he could choose South Australia if he played there for a certain length of time, or he could 
choose Western Australia.  There is still a choice, even with the concept of connectedness.  A footy star who plays in 
two states for the same amount of time and is defamed in, say, The Australian could choose whether to sue in South 
Australia or Western Australia, depending on whether he wanted a jury and the nature of the defamation.   
Mr J.A. McGINTY:  I will first clarify something I said about the current substantive law that might have been 
misleading.  At the moment a cause of action arises in the jurisdiction where the publication takes place.  That could 
give rise to the example referred to by the member for Nedlands in which a separate cause of action could arise in each 



5192 [ASSEMBLY - Tuesday, 13 September 2005] 

 

state or territory where something defamatory was published.  I do not believe that was clear in what I said a few 
minutes ago.  Under the general law, the law of the place in which the defamatory matter was published must be applied 
to determine liability for that publication.  If the matter is published in more than one place, there is a separate cause of 
action for each publication.  In that circumstance, different laws may need to be applied for each different publication, 
depending on the place of publication.  This bill states in subclauses (2) and (3) that there will be one cause of action 
and it must be commenced in the dominant jurisdiction.  Subclause (2) reads - 

If there is a multiple publication of matter in more than one Australian jurisdictional area, the substantive law 
applicable in the Australian jurisdictional area with which the harm occasioned by the publication as a whole 
has its closest connection must be applied in this jurisdiction to determine each cause of action for defamation 
based on the publication.   

The bill goes on in subclause (3) to indicate the factors to be taken into account in determining the closest connection.  
For instance, it includes the place where the plaintiff was ordinarily resident; in the case of a corporation, the place 
where the corporation has its principal place of business; the extent of the publication in each relevant Australian 
jurisdiction; the extent of the harm sustained by the plaintiff in each relevant Australian jurisdiction; and anything else 
that the court considers relevant.  It seeks, therefore, to overcome the very problem that the member for Nedlands 
referred to in her example, which I believe said more about internal machinations in the Liberal Party than it did about 
the shortcomings of the law.   

Ms S.E. Walker:  I concede that. 

Mr J.A. McGINTY:  The member for Nedlands will be playing it pretty rough in the Liberal Party if she is going to 
spread false rumours about others! 

Ms S.E. WALKER:  The thing is that the Attorney General has more thugs in his party and he keeps them under the 
carpet more than we do!  That is not defamatory, because it is true! 

I accept that the clause is an improvement.  I accept that it was ridiculous to allow people to sue in six or eight 
jurisdictions.  However, people are still left with a choice in this bill, so the legislation has not really been tidied up, 
unfortunately.  Labor had the opportunity but fell short of the mark again.  However, we will still be supporting this part 
of the bill. 
Clause put and passed. 
Clause 12:  Application of Division - 
Ms S.E. WALKER:  This is a big area.  This is a brand-new area that refocusses the law and makes it a speedy and 
effective service for the public.  I want to know how it all works.  Currently there is no offer to make amends.  People 
must issue a writ and, I presume, go to trial.  Is that the current law? 
Mr J.A. McGinty:  Yes. 
Ms S.E. WALKER:  Having never been the subject of defamation proceedings like the Attorney General, I would have 
to go through a whole civil process of pleading particulars and all sorts of things. 
Mr J.A. McGinty:  Yes. 

Ms S.E. WALKER:  Whereas now if a person were defamed by, say, The West Australian, the Sunday Times or 
another publication, there is a process by which that person would send out a concerns notice.   
Mr J.A. McGinty:  Yes.   
Ms S.E. WALKER:  As I understand it, within 28 days of receiving a concerns notice, the publisher must make an 
offer of amends or ask for further particulars.  I think I am jumping the gun; I am roaming over part 3.  I suppose it 
would be easier if I just asked the Attorney General to explain how this will all work and how the bill will alter the 
current law.  What rights will a plaintiff lose, if any, through this process?   
Mr J.A. McGINTY:  In essence, if the offer of amends is made and accepted, there can be no action in defamation.  It 
is designed to satisfy the defamed person and at the same time bring an end to any possibility of legal action.  It is very 
much done up-front.  We really need to look at the whole of part 3 as a package.  Clause 14 basically stipulates that if a 
person feels he has been defamed, he will issue a concerns notice.  Within 28 days of issuing a concerns notice that 
identities the defamatory imputations, the publisher can make an offer of amends if he recognises those defamatory 
imputations.  That is spelt out in clause 15.  There is an option to withdraw the offer of amends under clause 16.  Clause 
17 spells out the effect of the acceptance of the offer to make amends; that is, the aggrieved person cannot continue with 
the defamation action because the offer is in full satisfaction of all matters.  Generally speaking, the offer might include 
the matters spelt out in clause 17(2); that is, there could be an order for the publisher to pay any expenses or costs 
incurred by the aggrieved person and things of that nature.  The offer could include an offer of compensation or a 
correction of the record in terms that are agreeable.   

Ms S.E. Walker:  It must do, as I understand it.  Clause 15(1)(d) states that it must include an offer to publish a 
reasonable correction.   
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Mr J.A. McGINTY:  That is correct.   

Ms S.E. Walker:  And it must include an offer to pay the expenses reasonably incurred by the aggrieved person, and 
may include any other kind of offer.  If the person does not want to accept that, will he go on with the proceedings?   

Mr J.A. McGINTY:  Clause 18 deals with the failure to accept a reasonable offer to make amends.  It will be a defence 
to a defamation action for the publisher or the defamer to say that an offer of amends was made as soon as practicable 
and that the publisher was prepared to settle for that reasonable offer at any time before the trial.  It is a quite potent, up-
front provision.  After defamation occurs, an offer of amends, if accepted, will deal satisfactorily with the restoration of 
reputation and all the matters to which the member for Nedlands has referred.  If a plaintiff unreasonably refuses the 
offer of amends, that is a defence for the publisher.  That puts a lot of pressure on everyone to settle defamation matters 
as soon as they occur, rather than waiting to settle further down the track.  In its scheme, it will change the scope of 
defamation actions.  The member for South Perth said in his contribution to the second reading debate that once people 
get the glint of money in their eye, they will continue to pursue the traditional defamation route.  If this bill has the 
effect that we all hope for, it will change that.   

The ACTING SPEAKER (Dr S.C. Thomas):  Before I call the member for Nedlands, I remind members that we are 
dealing with clause 12.  I have allowed a degree of latitude, but members have meandered a little.  I ask members to 
base their arguments on the clause that is being debated, which is clause 12.   

Ms S.E. WALKER:  There is a mechanism by which we could discuss the whole of part 3, but I am not sure what it is.   

The ACTING SPEAKER:  A suspension of standing orders would be required for members to discuss part 3 as a 
whole.   

Mr J.A. McGinty:  I suggest that you continue to show a little latitude, Mr Acting Speaker.  We might then be able to 
get there quickly, informally.   

Ms S.E. WALKER:  I have forgotten what I was going to say.   

Dr J.M. WOOLLARD:  The offer to make amends is basically a contract that will be drawn up between the defamed 
person and the other party.  Clause 15 outlines what is to go into the contract.  I have two questions.  Is this bill based 
on the New South Wales legislation?  Does the New South Wales legislation include a clause concerning an offer to 
make amends?   

Mr J.A. McGinty:  I think this is all new.  It really arose out of the Martin committee report, which recommended that 
instead of defamation proceedings being settled several years down the track there be provision for an immediate 
vindication of reputation.  That is what this bill is designed to do.  To the best of my knowledge, I do not think a similar 
clause exists in any other jurisdiction.   

Dr J.M. WOOLLARD:  I refer to clause 15(1)(g)(ii).  A concern will arise with compensation for economic or non-
economic loss of the aggrieved person.  I guess this comes back to what the member for South Perth said; that is, the 
dollar will be the bottom line.  How much time will pass before a determination is made, and who will make the final 
determination on whether the offer for compensation is reasonable?  Again, I could see some people wanting to hold out 
to get more money from the other party.   

Mr J.A. McGINTY:  Those people who want to hold out for money will run a very big risk that they will provide the 
publisher with a perfect defence if they refuse to accept something that is reasonable.  As to what is reasonable, if the 
person who has been defamed accepts the offer, the offer is reasonable, and operates to kill off any legal action based on 
defamation.  If it is not accepted, it will be up to the court to make that determination.  For instance, if a person was 
severely defamed and was offered $1 as compensation, that would be a clear case of what one would presume to be 
unreasonable.  If he was offered $20 000, he would have to think long and hard before knocking it back, because he 
could run the risk of later finding that it was a reasonable offer, in which case he would get nothing.  It puts a lot of 
pressure on people to settle, because what is reasonable will always depend upon the circumstances.  If the publisher 
seems to have made a bona fide attempt to set the record straight with his offer of amends, including the matters 
required by law to be in the offer of amends, the defamed person would run a very big risk by not accepting it and 
holding out in the hope of boosting the offer, because he might lose everything.   

Ms S.E. WALKER:  I do not necessarily agree with what the member for South Perth said about people getting a glint 
in the eye about money.  The Attorney General has been the subject of defamation writs.  It appears from what he has 
said that he was happy to accept a correction and move on.  I now quote some of the Attorney General’s remarks. 

Mr J.A. McGinty:  Pearls of wisdom, most likely! 

Ms S.E. WALKER:  They were pearls, but whether they were wisdom, I do not know.  I thought the Attorney General 
was very frank.  I share some of these comments with the Assembly.  In his address at the defamation seminar, the 
Attorney General stated - 

 If we are to significantly reform the law of defamation then journalists are going to have to lift their game.  It’s 
not good enough to give an enhanced capacity, to the media in particular, to be critical and to be proper 
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investigative journalists and to be able to fearlessly expose what’s going on, unless commensurate with that is 
a greater preparedness by media outlets and journalists to, when they get it wrong, say so in big lights and 
correct the record so that the reputation is corrected there and then, rather than looking at legal action further 
down the track. 

Mr J.A. McGinty:  You wouldn’t disagree with that, would you? 

Ms S.E. WALKER:  The Attorney General is consistent.  He continued -  

 If I can give just one little example of what I mean by that - not long ago after I had a chat with the editor of 
The West Australian, who I see is up the back here today, about the need for this reform and setting up the 
committee headed by Wayne Martin QC to look at making recommendations to government on reforming the 
law of defamation, a very unfortunate article appeared in his newspaper. 

The copy of the speech outlined -  

 [Holds up a copy of the article titled “McGinty broke the law: Barnett”].   

The address continued - 

 When you think: “What is the most defamatory thing that you ever could say about an Attorney General, the 
first law officer of the State?”, it’s that headline . . . that I’m a criminal, that “McGinty broke the law . . .”.  It 
was false.   

I think that part might have been defamatory, but still.  The Attorney General continued - 

 I rang the editor, had a bit of a chat with him and for my efforts, not particularly due to the editor, the 
defamation was repeated in the following day’s West Australian.  Then I think the light dawned on people, and 
two days later  [Holds up article titled “McGinty in clear: lawyer”].  My reputation was, after two days of 
battering, rectified.  I simply make the point that where media get it wrong they are going to have to be far 
more prepared to say “Sorry, we got it wrong.  The facts are these . . .” and to be able to deal with it up front.  
. . . so there’s going to have to be a lot more emphasis on journalists getting it right.   

I think the Attorney General had a dig at one of the journalist’s parentage.  He continued as follows - 

 . . . people are going to have to be better at their game of being journalists and of being media proprietors as 
well, especially if we do go ahead with this reform. 

I tried to find the “McGinty broke the law: Barnett” article, but it has been taken off the Parliamentary Library web site! 

Mr J.A. McGinty:  Isn’t that good?  

Ms S.E. WALKER:  Is that not strange?  What happened to it?  I can find the one which two days later stated 
“McGinty in clear: lawyer”, but I cannot find the article with the alleged defamatory headline.  What happened to that?  
Can the Attorney General cast any light on that matter?  He did not go for the money, but something funny happened.  It 
is not on the media clips in the Parliamentary Library.  We still have the Battye Library; I can still dig it up. 

Ms M.M. Quirk:  You’re the batty library. 

Ms S.E. WALKER:  I was not talking about the member for Girrawheen, although I should have been!  

I raise one last matter - we are considering clause 12 - as the Attorney General also stated in his address - 

 There are just a few thoughts that I have on this matter.   

He sounded a little bitter to me, but there you go.  Continuing -  

 Having been the recipient of three defamation writs - 

It has jumped to six since this speech was delivered - 

 during my time as a politician, each of which I might say were satisfactorily settled on my terms, it’s 
something I feel strongly about. 

The Attorney General said today that he has been the subject of defamation writs, but he has not gone with a glint in his 
eye for the money.  Therefore, at least he is consistent.  I share those comments with the Assembly, which is 
considering the matter of corrections.  A correction was issued to the Attorney General after the article in question was 
published.  However, we then have the Sunday Times article to consider, so the situation may change.  I simply raise 
those points. 

Mr J.A. McGinty:  Thank you for that! 

Ms S.E. Walker:  That’s okay, Attorney General.  I knew you would appreciate them! 

Clause put and passed.  

Clauses 13 to 15 put and passed. 
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Clause 16:  Withdrawal of offer to make amends -  
Ms S.E. WALKER:  In what circumstances does the Attorney General think a withdrawal of an offer to make amends 
might be made?  What is the reason for this provision? 

Mr J.A. McGINTY:  Bearing in mind that this is an up-front procedure and something that one would hope would 
happen in the immediate aftermath of a defamatory article having been published, circumstances change quite often as 
more facts are discovered in the immediate aftermath.  We want maximum flexibility to enable a publisher to make an 
offer and, before it is accepted, to withdraw that offer and to make an alternative offer.  It may be discovered that the 
article in question was published on the Internet as well as in the newspaper; therefore, the spread of the defamatory 
imputation may have been greater.  Alternatively, it might be that certain facts were uncovered that might lead to a 
greater public interest justification in publishing the article in the first place.  The provision is designed to state that an 
offer can be made, but that the offer may be reviewed if circumstances change.  We want maximum flexibility so that 
people will not hold back from making an offer to settle a matter in the event that further facts come to light, or things 
of that nature.   

Dr J.M. WOOLLARD:  Clause 15 sets out the content of an offer, and clause 16 deals with the withdrawal of an offer.  
The Attorney General stated earlier that a key point with this bill was to take these issues away from our adversarial 
system to an alternative dispute resolution process.  Whether making or withdrawing an offer - the Attorney can tell me 
it will be discussed later, in which case I will sit down - who will have responsibility under this bill?  What jurisdiction 
will apply?  Will there be a do-it-yourself booklet for this matter?  I hope it is so clear that people need not go to a 
lawyer in this area. 

Ms S.E. Walker:  It’s not clear.  Who would know what defamation is? 

Dr J.M. WOOLLARD:  I ask the Attorney General to explain how he sees this panning out. 

Mr J.A. McGINTY:  Defamation is a matter dealt with in the Supreme Court, and it will continue to be dealt with in 
that court.  This measure will provide a legal framework within which a citizen who feels aggrieved to the extent of 
being defamed will apply.  At the moment, putting criminal defamation to one side, the entirety of defamation law in 
Western Australia is common law; that is, it is all judge-made law.  Therefore, it is extremely difficult, unless one is a 
lawyer, to come to grips with its every dimension.  Journalists are required to come to grips with it as part of their 
training because of the obvious interaction of their profession and the law in this area.  This bill will at least provide a 
framework.  A lot of the detail is still to be ascertained by looking at judge-made law.  It is not something upon which 
the government will put out a publication.  People would refer to the act.  Generally speaking, people will still need to 
be legally represented. 

Dr J.M. Woollard:  People will have to go to a lawyer.  That will not help to bring down the costs. 

Mr J.A. McGINTY:  People from time to time represent themselves in these matters.  Certainly, the complexity of the 
current law is such that it would be reasonably foolhardy for people to persist with that approach if they could afford a 
lawyer.  I do not know whether that situation will change.  However, it should make the procedure much quicker, and, I 
hope, many more defamation matters will be resolved at an earlier stage than is currently the case.  Most defamatory 
matters I have seen - I do not profess a most comprehensive knowledge of these matters - are personally hurtful 
comments that have no long-term effect; nevertheless, the individual on the receiving end of them becomes very 
agitated and excited about them.  I hope that the new procedure will mean that many such cases will be pushed out of 
the system rather than going further within it. 

Dr J.M. Woollard:  When you said that the actions currently are undertaken in the Supreme Court, is there a means 
under the production of an offer that is not accepted for the matter to go to a lower court rather than up to the Supreme 
Court?   

Mr J.A. McGINTY:  I do not know the answer to that question, but the provisions of clause 17 seem to suggest that 
there might in some circumstances be an option of going to another jurisdiction.  I cannot say that definitively. 

Dr J.M. Woollard:  A Magistrates Court? 

Mr J.A. McGINTY:  I would not have thought so; perhaps the District Court.  It is not a matter that is specifically 
addressed by this legislation. 

Clause put and passed. 

Clauses 17 and 18 put and passed. 

Clause 19:  Inadmissibility of evidence of certain statements and admissions - 
Dr J.M. WOOLLARD:  Can the Attorney General clarify how this clause fits in with the current Evidence Act? 

Mr J.A. McGINTY:  Currently, once defamation proceedings have been commenced in the Supreme Court, they will 
then be referred to mediation.  Those mediation proceedings are voluntary and confidential.  If, for instance, certain 
concessions were made in those mediation proceedings about what was done or said, they cannot be used outside of 
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those mediation proceedings and cannot be used in subsequent proceedings if the matter goes to trial.  In essence, this 
continues the form of law that seeks to make mediation or negotiations privileged, in the sense that they cannot be used. 

Dr J.M. Woollard:  Is it like legal professional privilege then? 

Mr J.A. McGINTY:  Yes; it is similar to that.  It is designed to encourage people to make certain offers and statements 
in order to reach agreement and deal with the matter so that it does not need to go on to litigation. 

Dr J.M. Woollard:  Would all the discussions that had anything to do with the matter take place without prejudice? 

Mr J.A. McGINTY:  Yes; that is a procedure currently used in defamation actions.  Clause 19(1) states that any 
statement or admission made in connection with the making or acceptance of an offer to make amends is not admissible 
in any subsequent proceedings, and neither is an apology, which is dealt with in the next clause, to be taken as any 
concession of any fault or liability.  Although it is new in this context, with the offer of amends procedure, it is not new 
in the law and is not new to defamation proceedings.  It is not new to other proceedings in which, in a mediation 
session, people might say things to get them off their chests and nothing will come of it, and a resolution may even be 
reached if people are encouraged to be frank in the knowledge that what they say stays in that room.  That is what it is 
all about. 

Clause put and passed. 

Clause 20 put and passed. 

Clause 21:  Election for defamation proceedings to be tried by jury - 
Ms S.E. WALKER:  Does this clause alter the current law?  For instance, in the current law does a defamation trial 
have to be tried before a jury?  Clause 21 states that the trial will be before judge alone unless the defendant or the 
plaintiff elects.  Secondly, why should the court order that defamation proceedings not be tried before a jury if they 
require a prolonged examination of records, or if the trial involves any technical, scientific or other issues? 

Mr J.A. McGINTY:  One of the criticisms that is made from time to time about trial by jury is that, particularly in 
some commercial cases in which there are complex issues relating to company bookkeeping and things of that nature, 
the case might be beyond the competence of an average jury to fully comprehend the ramifications.   

Ms S.E. Walker:  Where it contained what? 

Mr J.A. McGINTY:  Complex accounting issues. 

Ms S.E. Walker:  That makes me laugh a little, because most lawyers are not very good at mathematics. 

Mr J.A. McGINTY:  This is more about juries then lawyers. 

Ms S.E. Walker:  Yes, but you are taking it off the jury and giving it to lawyers, or judges. 
Mr J.A. McGINTY:  It is putting it in the hands of a judge alone.  The test is if the trial requires a prolonged 
examination of records, or the trial involves any technical, scientific or other issues that cannot be conveniently 
considered and resolved by a jury.  It would require the judge to come to a view that the nature of the matters are such 
that they cannot be resolved by a jury.  The reason a jury would be used is to have judgment by peers and to bring 
community standards to bear.  Those considerations are the justification for trial by jury.  A highly technical or complex 
matter might be best left to a judge alone. 

Ms S.E. Walker:  At the moment, does it all have to be tried before a jury? 
Mr J.A. McGINTY:  No, there is provisions for an election. 

Ms S.E. Walker:  Under common law, can there be an election? 
Mr J.A. McGINTY:  Yes.  The current law in Western Australia is that a party may apply to have a civil action heard 
before a jury if there is an allegation of fraud against a party, or if the action is one for defamation, malicious 
prosecution, false imprisonment or seduction, unless the judge is of the opinion that the trial requires a prolonged 
examination of documents or accounts, or a scientific or local examination that cannot conveniently be made with a 
jury.  That provision is contained in the Supreme Court Act 1935.  In addition, a court or a judge has the discretion to 
order that any action be tried by a jury.  It is very seldom that a jury is empanelled in a civil trial.  At the most it 
happens once or twice a year.  Normally, civil actions are tried by a judge alone.  I remember once seeing a defamation 
action in the Supreme Court, when John Dawkins, the former federal Treasurer, sued Leonard Jolley, the former 
university librarian, for defamation.  This was about 30 years ago.  I think Leonard Jolley had said something that John 
Dawkins did not agree with.  That matter was tried by a judge and jury.  Clause 22 alters the position in general law by 
withdrawing from the jury the determination of damages. 
Ms S.E. Walker:  That was going to be my next question. 
Mr J.A. McGINTY:  That is the most significant change made here.  Under the existing law of New South Wales, 
juries cannot determine defences or damages.  However this clause makes it clear that a jury is not required or permitted 
to determine any issue that, at general law, is an issue to be determined by a judicial officer.  For example, at general 
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law, the judicial officer, not the jury, determines whether a matter has been published on an occasion of absolute or 
qualified privilege for the purposes of a defence.  That is the nature of the change that is occurring here.  It is up to the 
judge to determine the damages, and, if there is an election for a trial by jury, it is up to the jury to determine whether 
there has been defamation, and whether defences have been made out.  

Dr J.M. WOOLLARD:  Clause 21 deals with the election for defamation proceedings to be tried by jury.  Subclause 
(1) states - 

Unless the court orders otherwise, a plaintiff or defendant in defamation proceedings may elect for the 
proceedings to be tried by jury. 

I refer to my earlier question about which court - 

Mr J.A. McGinty:  The Supreme Court. 

Dr J.M. WOOLLARD:  Would it be only the Supreme Court? 

Mr J.A. McGinty:  That is all that is envisaged in this legislation.  I am told that that is the usual practice.  I have never 
heard of a defamation action being taken anywhere other than in the Supreme Court.  However, I do not know whether 
it is absolutely technically correct to say that it is absolutely limited to the Supreme Court. 

Dr J.M. WOOLLARD:  It is possible to say that it is more than likely that a defamation case would be heard before 
the Supreme Court. 

Mr J.A. McGinty:  Yes. 

Dr J.M. WOOLLARD:  Why then does subclause (3) state - 

Without limiting subsection (1), a court may order . . .  

I thought that only one judge heard a case in the Supreme Court.  Does more than one judge hear a case in the Supreme 
Court?  Why does the legislation specify that a court may order a defamation case?  I do not understand the dynamics, 
and I am asking the Attorney General to explain them to me.  When a matter goes to the Supreme Court, does one judge 
look at it and decide whether it will be tried before a jury, or do these matters go to a panel of judges?  Would a panel 
make a decision about whether one case would be tried by a jury and another would be heard by a judge? 

Mr J.A. McGINTY:  The court would consist of one judge.  The provisions say that the judge can order that a trial be 
held without a jury, if the conditions in subclause (3) are met.  If a judge did not make that order and the case was to be 
heard by a judge alone - in other words, without a jury - it would be up to the plaintiff or the defendant to elect to have a 
trial by jury.  Unless the court makes an order, the parties can elect to have a trial heard by a judge alone, or a trial by 
jury.  My understanding is that although it is a bit of a mixed bag, generally people elect to have a case heard by a judge 
alone. 

Dr J.M. Woollard:  I assume that preliminary hearings were heard before the Supreme Court.  Now that preliminary 
hearings are no longer held, how does a judge or a court determine that a trial will require a prolonged examination of 
records or that it will involve technical, scientific or other issues that cannot be conveniently considered and resolved by 
a jury?  How do judges get that information to make that determination now that preliminary hearings are no longer 
held? 

Mr J.A. McGINTY:  Preliminary hearings applied in criminal cases and were dealt with by magistrates.  They have 
been abolished; therefore, criminal trials now go straight to trial in either the Magistrates Court or the District Court, 
generally speaking, and involve some preliminary hearings, bail applications and other status hearings and things of that 
nature.  Currently in defamation matters, strike-out applications are heard in which a person pleads that a matter has a 
defamatory implication.  They are often tested before judges as a preliminary issue.  Mediation could occur or a status 
conference could be held at which people would identify the issues that would need to go to trial. 

Dr J.M. Woollard:  Is it a bit like a preliminary hearing before it goes to court? 
Mr J.A. McGINTY:  Not really.  The type of information that would be gleaned from a preliminary hearing would be 
gleaned through status conferences and other interlocutory applications. 

Ms S.E. Walker:  Can I assist you? 
Mr J.A. McGINTY:  Please do, if the member can add to it.  These matters would be known to the court prior to the 
hearing. 
Clause put and passed. 

Clause 22:  Roles of judicial officers and juries in defamation proceedings - 
Dr J.M. WOOLLARD:  During the second reading debate, a distinction was made between the role of the judges and 
juries in Western Australia and South Australia.  Cases in South Australia are heard before judges only rather than 
juries.  Will the Attorney General clarify whether in South Australia a judge rules on the facts and on the evidence of 
law? 
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Mr J.A. McGINTY:  No.  Does the member want to know about only South Australia or South Australia and Western 
Australia? 

Dr J.M. Woollard:  I would like to know about both. 
Mr J.A. McGINTY:  In South Australia there are no juries; a judge determines all the matters. 

Dr J.M. Woollard:  Does the judge look at the facts and evidence of law? 
Mr J.A. McGINTY:  Yes.  Essentially, three issues are at stake.  The first is whether someone has been defamed.  The 
second is whether there is an available defence.  For example, occasionally the member for Nedlands says critical things 
of me in the chamber, but it is considered an occasion of absolute privilege and therefore that defence would be 
available to her if I were to complain that she was defaming me.  The third issue is that once the defamation and the 
defences have been dealt with, there is the question of how much in damages should be awarded to the person who has 
been defamed.  They are essentially the three issues at stake.  In South Australia, a judge would deal with all of them.  
In Western Australia, a judge would deal with all of them if there were no jury; otherwise, if the plaintiff or the 
defendant had elected to hold a trial by jury, the jury would determine the first two matters of defamation and defences, 
but the judge would determine the damages. 
Clause put and passed. 

Clause 23 put and passed. 
Clause 24:  Scope of defences under general law and other law not limited - 
Ms S.E. WALKER:  Division 2 is a large area that relates to defences.  One of the sticking points for there not being 
uniform law has been the fact that three states have the defence of truth alone, while the others have truth plus public 
interest.  The Western Australian Law Reform Commission report provides a table that outlines the current defences 
against defamation.  These defences are absolute privilege, limited privilege, reports on specified topics of public 
interest, reports of attributed statements, a statutory defence of apology, innocent distribution, triviality, comment and 
truth.  There are quite a few defences.  The defence that worried some members was whether parliamentary privilege 
would continue to be protected.  Generally in this division, what are the new defences, and have any of the old defences 
been removed or changed in any way?  There is a defence of contextual truth, as opposed to absolute truth.  Are we 
shifting the ground?  Clause 26(b) refers to the defence of contextual truth and states - 

the defamatory imputations do not further harm the reputation of the plaintiff because of the substantial truth of 
the contextual imputations. 

I would have thought that that is watering down the legislation. 
Mr J.A. McGINTY:  I will start with the general proposition contained in clause 24(1), which states - 

A defence under this Division is additional to any other defence or exclusion of liability available to the 
defendant apart from this Act (including under the general law) and does not of itself vitiate, limit or abrogate 
any other defence or exclusion or liability. 

On the question of defence, we start by looking at the general law to determine whether the publication of a defamatory 
matter was actuated by malice.  It is a general law of publication that a matter is actuated by malice if it is published for 
a purpose or a motive that is foreign to the occasion and gives rise to the offence at issue.  Regarding truth, clause 25 
states - 

It is a defence to the publication of defamatory matter if the defendant proves that the defamatory imputations 
carried by the matter of which the plaintiff complains are substantially true. 

That is defined to mean true in substance or not materially different from the truth.  The defence reflects the defence of 
justification of general law when truth alone is a defence of the publication of a defamatory matter.  As the member for 
Nedlands has observed, in Victoria, South Australia, the Northern Territory and Western Australia, a defendant needs 
only to prove that a matter was true.  Clause 26 deals with contextual truth and provides it as a defence.  Defence deals 
with a case in which there are a number of defamatory imputations carried by a matter but the plaintiff has chosen to 
proceed with one or more, but not all, of them.  In that circumstance, the defendant may have the defence of contextual 
truth if the defendant proves two things: firstly, that the matter carried, in addition to the defamatory imputations of 
which the plaintiff complains, one or more other imputations that are substantially true; and, secondly, that the 
defamatory imputations do not further harm the reputation of the plaintiff because of the substantial truth of the 
contextual implications.  This reflects the current law in New South Wales, which carries a defence of contextual truth.  
That is an additional defence that now becomes available.  There is some discussion of that issue at page 55 of the 
Western Australian Law Reform Commission report.   
Ms S.E. Walker:  Has the onus of proof shifted? 
Mr J.A. McGINTY:  No; not in any sense in respect of the defences.  It is on the defendant to prove the defence. 
Clause 29 is another change.  In general law, fair and accurate reports of proceedings of certain persons and bodies are 
subject to a qualified privilege.  Because it is only a qualified privilege it can be defeated by a proof that the publication 
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of the defamatory matter was actuated by malice.  The existing laws of most states and territories make provision for a 
statutory defence along the lines of the general law of defence.  However, the scope of the statutory defence differs in 
each jurisdiction. 

Dr J.M. WOOLLARD:  I would like the Attorney General to continue his comments. 

Mr J.A. McGINTY:  Clause 29 extends to a larger class of proceedings than the general law of defence.  The qualified 
privilege that attracts to fair and accurate reports of proceedings will be expanded to include a larger class of 
proceedings than under general law.  The provision ensures that if a state or territory includes a class of proceedings in 
schedule 3, which is what we had a discussion about at the beginning, those proceedings will also have the benefit of 
this defence in all states and territories that enact the model provisions.  In addition, the new defence limits the 
circumstances in which the defence can be defeated to situations in which the plaintiff proves that the defamatory 
matter was not published honestly to the information of the public or the advancement of education. 

Dr J.M. Woollard:  It increases qualified privilege? 

Mr J.A. McGINTY:  The circumstances in which a defence of qualified privilege can attach to fair and accurate 
reports of other proceedings. 

The next change is in clause 32.  It extends the defence of innocent dissemination and expands the circumstance of 
where that occurs.  That seeks to make the position of providers of Internet and other electronic communication services 
clearer than the current law provides.   
Those are the essential expansions.  As members can see, they are not enormous but they are modifications of existing 
defences that are available. 
Clause put and passed. 

Clauses 25 to 33 put and passed. 
Debate adjourned, on motion by Mr J.A. McGinty (Attorney General). 

FIRST HOME OWNER GRANT AMENDMENT BILL 2005 
Second Reading 

Resumed from 30 June. 

MR D.F. BARRON-SULLIVAN (Leschenault) [8.38 pm]:  On the face of it, this legislation seems a relatively simple 
set of amendments to the substantive legislation, which is the First Home Owner Grant Act 2000.   
I will run through a few of the key details of this bill.  This bill seeks to amend the principal act to provide access to the 
first home owner grant system by people who have been given a right of occupancy from a local authority.  At the 
moment the grants are available to people who have rights of occupancy granted by the commonwealth or the state but 
not by a local government.  The amendments will apply retrospectively from the date of commencement of the principal 
act, which is 1 July 2000.  It will mean that anyone who occupies land in accordance with the relevant legislative 
provisions - whether the land is owned by the commonwealth, the state or a local government - will be treated the same 
way for the purposes of the first home owner grant system.   

There is provision in the bill for what has been referred to as a period of grace of one year to allow first home owners 
who previously have not applied for this grant to apply for it when they have land granted by a local government subject 
to a licence or right of occupancy, with particular security of tenure requirements that apply to that.  I do not really 
know why the Treasurer called it a grace period.  It almost implies that those people have done something wrong.  Of 
course they have not.  They have been precluded from eligibility for the first home owner grant because of the way in 
which the act was framed in 2000.  It is a bit odd to refer to it as a period of grace when it does not indicate the same 
thing at all.  A series of transitional provisions in the legislation are designed to ensure equity.  They will enable people 
who previously had not applied for the first home owner grant - they were ineligible because they had a licence or right 
of occupancy granted by a local government - to make application for the grant. 
Appropriately, the stamp duty concession that came into effect last year will also apply to these matters when the right 
of occupancy was granted by a local authority on or after 1 July 2004, which is when those concessions came into 
effect.  We all remember that they are the stamp duty concessions that the government brought in after having spent 
several budgets increasing stamp duty at a rate of knots.  However, at least it is good that the government will give 
some of those increases back to people who were affected in this way as well.  I understand from our briefing by 
departmental representatives - through the Treasurer, I would like to pass on our thanks for their time - that the full-year 
cost of this legislative measure has been calculated at about $100 000.  However, there will be a first-year cost that is 
estimated at $400 000 because of the retrospective nature of the legislation. 
I will turn to a couple of details.  I suppose the first matter to deal with is the retrospectivity in this bill.  Clause 4 
amends section 6 of the First Home Owner Grant Act 2000.  That is the one that really is the key part of this legislation, 
as I read it.  Section 6 will be amended so that people who have a house on land that is the subject of a licence or 
occupancy granted by a local authority will be able to claim the first home owner grant, and these amendments will go 
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back to 1 July 2000.  However, the period of grace, as the Treasurer referred to it, extends for only one year.  It is 
retrospective to 2000.  There might be a number of people - we are told potentially hundreds of people - who could 
apply for the first home owner grant under this legislation.  However, there is only one year for people who have not 
previously applied for the grant to apply in cases in which their property is the subject of a licence or right of occupancy 
granted by a local government.  Essentially, if I can put it very bluntly, for five years this problem has built up, yet 
people are being given only a fixed one-year period to apply for their grant in accordance with these legislative 
provisions.  I have to wonder about that.  We will not take this to the wire, but perhaps in his response the Treasurer 
would indicate why he has provided only a one-year period of grace, as he calls it, for people to find out about this 
scheme and apply for the grant.  If some people were to apply one day after one year from the commencement of this 
legislation, according to the wording of the legislation they would not be eligible for the first home owner grant, even 
though they might have built their house and executed a right of occupancy or a licence agreement with a local 
authority at precisely the same time as someone who had applied within the 12-month period and who subsequently was 
able to obtain the grant.   
The point I make is very simple.  The government has budgeted to provide the grant to people who have built houses 
under these circumstances since 2004, so why not provide some flexibility, and maybe even have a period of grace, as 
the Treasurer calls it, that could be the subject of regulation or perhaps could be set by the Treasurer and could be 
amended?  In that way, if it was determined towards the end of the year, for example, that perhaps the government 
could have promoted this a little better, and maybe people in the areas affected were not fully aware of it, the period 
could be extended for another six months, 12 months or whatever.  That just seems a fair thing to do, especially when, 
as I said earlier, it is not as though, by extending that period, the cost to government will be increased, because the cost 
is finite and has been budgeted for.  The cost of the retrospectivity aspect of this is budgeted at $400 000, as I said 
earlier.  Therefore, there does not seem to be any reason for such a fixed requirement.   
Having said that, it opens up the question of how this arrangement will be promoted.  The advice that we got from the 
officers concerned was very positive.  For example, they made it clear that people whose applications had been rejected 
will, subsequent to this legislation being passed and coming into operation, be approached proactively by the Office of 
State Revenue.  They will be told that the law has changed, and, if they apply again, they will get their grant.  It was 
very pleasing to hear that the Office of State Revenue will proactively go into the community and offer to give people 
some money back.  It is not a regular occurrence, but it is a very good, very positive attitude.   
I also understand that the Office of State Revenue will actively promote these changes among shire councils, 
particularly those that are most affected, which I will touch on later.  Perhaps the Treasurer will be able to provide more 
detail of any other ways in which this legislative provision will be promoted in the community to ensure that people 
who have built a house on property that is owned or managed by a local authority in accordance with a relevant licence 
or right of occupancy agreement are aware that they can apply for the first home owner grant and that they will receive 
some financial benefit as a result.  
I understand that the main areas affected are Geraldton, Greenough and Manjimup.  The advice we were given is that 
there are several hundred potential properties in each shire to which these legislative provisions could apply.  I was 
quite interested in this, because in my neck of the woods I am not aware of anything along these lines.  I spoke to a few 
people in local government, and I got some raised eyebrows.  They were not aware of this either.  The City of Geraldton 
advised that it has a system in place whereby individuals are able to lease state government land from the City of 
Geraldton for a period of 21 years.  That is done through the local government, the City of Geraldton.  I was told that 
pensioners can apply for a licence or right of occupancy for this tenure.  Essentially, the people end up owning the 
house that is on the land, and they lease the land underneath the house.  It got me scratching my head, because I 
wondered why on earth we have these arrangements.  If we were referring to principal places of residence, which is 
obviously what the first home owner grant scheme is all about, I could not understand why local authorities were giving 
people 21-year leases or licences or rights of occupancy and making it mandatory for people to build homes on the land 
without having the security of freehold ownership of that land.  There is an anomaly whereby land that is subject to a 
licence or right of occupancy granted by a local authority would have been covered by the first home owner grant 
scheme had that arrangement been with the state or commonwealth governments.  I must ask: in identifying this 
anomaly and deciding to do something about it, did someone go one step further and ask why this situation has arisen?  
Has someone talked to these local authorities to find out why people are building properties on land that appears to be 
similar to leasehold land for lease periods of 21 years, or whatever, rather than have an arrangement in which that land 
could be freehold land held by the local government, for example, and then on-sold to the people who wish to live 
there?  It just seems very odd that, in effect, in the City of Geraldton, for example, we are fostering a system whereby 
people can spend many thousands of dollars building a house on a property, yet their security of tenure is 21 years.  I 
would suggest that most people who build a house expect to be able to pass it on to their children or to have it as their 
most secure asset throughout their lives.  We did not put a huge amount of extra work into the bill.  Suffice to say that 
we revealed this strange situation in places such as Geraldton, Manjimup and Greenough and I wonder whether the 
government has looked into it in any more detail.  I look forward to the Treasurer’s advice in that regard. 

Another aspect of the bill on which we received advice was that people who have on-sold their home since 2000 will be 
eligible for the first home owner grant if they did not receive the grant for their subsequent home.  That is quite 
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important for someone who, for example, had been given a right of occupancy by the City of Geraldton, built a property 
on the land after 2000 and sold that property and bought another house.  It would be a shame if we passed this 
legislation without a provision for them to receive the benefit of the first home owner grant.  It would be a nice little 
shot in the arm for people like that.  Hopefully, a number of young families who would have had no expectation of 
receiving the grant will be able to take advantage of quite a handy little cash benefit.   
To reinforce what I said earlier, it is interesting to note that there are people around the state who must obtain these 
rights of occupancy from local authorities to build a property, or whatever, for the reasons I have explained.  I also point 
out the Treasurer’s own words in a press release of 2 May 2005, in which he said - 

Building stronger regional communities means encouraging young Western Australians to invest in our towns 
and regional cities, providing more jobs and opportunities. 

That is true.  However, in this case we are fostering a system whereby these young Western Australians to whom the 
Treasurer referred will not ultimately own the whole property; they will own only the bricks and mortar, not the land 
underneath.  Again, I would like to hear the Treasurer’s advice on whether the government looked into this matter in 
some detail and what sort of directions were recommended to it. 

Another question that arises from this bill is that the Commissioner for State Revenue, under the relevant legislative 
provisions, must be satisfied that the right of occupancy or the licence arrangements with the local authority provide for 
a long-term, secure tenure.  I mentioned the City of Geraldton, which has arrangements that include a tenure of 21 
years.  In a commercial sense, 21 years is quite a long period.  However, as I said earlier, 21 years is not forever to a lot 
of people.  It would be nice to see a greater security of tenure.  The question I have is very simple: generally speaking, 
what sort of tenure does the Commissioner of State Revenue deem to be long-term, secure tenure for the purpose of this 
legislation?  It would be quite interesting to hear from the Treasurer’s advisers via the Treasurer what the commissioner 
usually deems to be the tenure that meets the legislative requirements that stipulate that he can give approval when he is 
satisfied that the relevant arrangement provides for long-term, secure tenure. 
Mr E.S. Ripper:  When we put seven years into the legislation governing concessions for people living in park homes, 
the opposition argued that it should be reduced to five years or even less. 
Mr D.F. BARRON-SULLIVAN:  The Treasurer must be one of those people who gets a pang of hunger at night.  He 
can have a nice piece of fresh fruit and fancies an orange.  He reaches into the fridge and pulls out an apple and does not 
know the difference.  The Treasurer is talking about a completely different matter. 
Mr E.S. Ripper:  I thought they were both fruit myself! 

Mr D.F. BARRON-SULLIVAN:  The Treasurer has had too much birthday cake tonight! 
The Liberal Party will not stand in the way of this legislation.  It is a great thing that many people in areas such as 
Greenough, Manjimup and Geraldton will be able to obtain this benefit.  However, I would like to hear from the 
Treasurer whether the government not only recognised this particular problem, but also went one step further and 
questioned why people in Geraldton have to put up with a relatively short tenure on these sorts of arrangements; what 
the individual circumstances are in these matters; whether local governments should be asked to change some of these 
arrangements; and what can the state government do?  I ask those questions especially as we are talking about state 
government land.  I presume we are talking about land that is in some way vested in the local authorities and the local 
authorities give approval for people to build homes and live there and so on.  It is one thing to say that we should give 
families and individuals who live under these circumstances, and who have perhaps even built homes on land that has 
been acquired under these circumstances, access to the first home owner grant.  However, I would say that the 
opportunity of getting freehold access to that land on reasonable terms would be a tremendous benefit for them.  Again, 
we realise that this is not the purpose of the bill.  However, in uncovering this anomaly and trying to do something 
about it, it would be nice if we could get the Treasurer’s advice on whether this matter has been considered and whether 
the government has pursued it at all. 
MR J.E. McGRATH (South Perth) [8.58 pm]:  When I attended the briefing on this bill, I felt like the member for 
Leschenault.  I have moved around a bit since the days of my first house and I have never heard of people living on land 
under lease arrangements with local government.  I asked a question at the briefing, as I was finding it hard to come to 
grips with the fact that people actually lease land from their local shire and then build a house on it.  It goes against all 
the principles that we were brought up with, such as never build anything on someone else’s property.  I know business 
does it, but it is very unusual for people to build a house on land they do not own.  As the member for Leschenault 
pointed out, in Geraldton the lease period is 21 years, which is not a long time in terms of how long some people live in 
their family homes.   
I will also be interested to hear from the Treasurer about the circumstances of these arrangements and why this land 
cannot be packaged off and sold or why people cannot be given an opportunity to buy these properties.  If the land is 
leased for 21 years, it is land for which the council has no short-term need.  It is questionable whether the council has 
any need for it in the long-term, because it is prepared to lease it to people who are happy enough to build a home on it.  
Although we all support the first home owner grant - it is a wonderful initiative for young people or any person who 
gets an opportunity to build or buy his or her first home - the bill flies in the face of what we encourage people to do in 
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terms of obtaining their first home.  I can see what the government is doing with this amendment bill.  People have a 
similar arrangement under the commonwealth or the state government but someone down the road whose occupancy of 
a property has been granted by a local government cannot participate in the first home owner grant scheme.  The 
government is obviously trying to fix this anomaly.  We support that, so that the system becomes more consistent for 
everyone.   

I admit that I was a little confused about something and I will ask the Treasurer to explain it to me.  I refer to page 3 of 
the explanatory memorandum, which contains three examples.  I have no trouble with example 3, which states - 

Mrs Violet has never owned a home and, subsequent to this Act receiving the Royal Assent, purchases a house 
for which a right of occupancy was granted via a lease from a local government.  She will be eligible for a first 
home owner grant in respect of the purchase of that home.  

Example 2 states - 

Mr White owned a house for which right of occupancy was granted via a lease from a local government.  He 
sold the house in December 1999.  Prior to this Act receiving the Royal Assent he purchased a home.  He will 
be eligible for a first home owner grant in respect of that home.  

Example 1 is the one with which I cannot come to grips.  I am sure that the Treasurer, as clever as he is, will be able to 
explain it to me.  It states - 

Ms Black owned a house for which right of occupancy was granted via a lease from a local government.  She 
sold the house in December 1999.  After this Act receives the Royal Assent she purchases a home.  She will 
not be eligible for a first home owner grant in respect of that home.  

Dr G.G. Jacobs:  I don’t understand it either.   

Mr J.E. McGRATH:  The member for Roe is a very experienced medical practitioner and is far cleverer than a 
journalist, yet he does not understand that example!  I feel that I am in good company.   

Mr E.S. Ripper:  Which page are you on?   

Mr J.E. McGRATH:  It is page 3 of the explanatory memorandum.  The one I could not understand was example 1.  It 
outlines that Ms Black is not eligible for the grant because she purchases a home after this legislation receives royal 
assent.  She sold her house at the same time as Mr White in example 2, but he is eligible for the first home owner grant 
and she is not.   

Mr E.S. Ripper:  The issue is that if you have what is called a relevant interest in residential property, you are not a 
first home buyer; therefore, you cannot get the first home owner grant for the purchase of a subsequent property.  
However, because leasehold from local government is not the type of land interest that creates that prior ownership, 
people have been able to have that interest and then purchase a subsequent property and get the first home owner grant 
for that subsequent property.  Once we have made leasehold from local government the type of interest that creates 
eligibility for a first home owner grant, that will obviously create a circumstance in which a person cannot then get 
another grant for a subsequent purchase.  People have a bit of time before this legislation goes through in which the old 
rules will apply.  Once the legislation goes through, the new rules will apply.  If a person had this type of leasehold 
property, he will not be able to make a subsequent purchase and get a first home owner grant.   

Mr J.E. McGRATH:  What is the difference between Ms Black in example 1 and Mr White in example 2?   

Mr E.S. Ripper:  One purchases a subsequent home before the rules are changed and one purchases a subsequent home 
after the rules have changed.   

Mr J.E. McGRATH:  Ms Black is in the same category as Mr White before this legislation comes into force and buys 
a house after it comes into force.   

Mr E.S. Ripper:  We have an anomaly.  We are giving people the benefit of the doubt or the benefit of our 
arrangements, whatever situation they are in.  We could change all the rules and say that anyone who has had an interest 
in leasehold land is, retrospectively from 2000 onwards, ineligible for a first home owner grant for a subsequent 
purchase.  That would mean that we would probably have to take back $7 000 from some people who received the 
grant.  We are letting people receive the grant until the rules are changed by royal assent.  Afterwards, people in that 
circumstance will not get the grant.   

Mr J.E. McGRATH:  Would it not be simpler to provide that anyone who built or bought a house after the first home 
owner grant scheme came in, even though it did not include people with leases on council property, would get $7 000, 
and bring it right up to the moment?   

Mr E.S. Ripper:  If we did that once we changed the rules, people who could get a first home owner grant for a home 
on leasehold land would be able to get one also for a subsequent purchase, even though they had had an interest in 
leasehold land.  In those circumstances, people who had a first interest in leasehold land would be treated differently 
from people who had a first interest in freehold land.  That does not seem to be fair.  There is no totally rational or 
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unharsh system that we could apply.  Rather than have a completely rational system, we have organised things so that it 
is not harsh on people as the rules change.   
Mr J.E. McGRATH:  I am still not convinced, and I am feeling confused.  We might go through this matter during the 
consideration in detail stage.  Perhaps the advisers from the department will be able to explain it a little better.  We 
support the bill.  The bill fixes an anomaly.  However, like the member for Leschenault, I really have a problem with 
the government not encouraging people to have ownership of the property on which they build their first home but 
instead supporting a leasehold arrangement.   
DR G.G. JACOBS (Roe) [9.08 pm]:  I have a couple of concerns about the bill.  One concern is with the title of the 
bill.  It could be reworded.  I support the concept of what it is trying to do.  Perhaps we should call it the Treasurer’s 
birthday bill.  The bill provides a grant to people who could be seen to be eligible for the first home owner grant.  Like 
my colleagues, I ask the question: why build on leasehold land?  We are talking about a licence or a right of occupancy.  
Essentially, land that is termed leased means more to us in practical terms.  Why would a person own a house, as the 
members for South Perth and Leschenault asked, on leasehold land with questionable security?  This first home owner 
grant will assist people to acquire an asset in the anomalous situation of a person having no tenure in the land.  That 
essentially and basically represents bad law that encourages and assists a person to acquire a building with no tenure in 
the land upon which the building is sited. 
Mr E.S. Ripper:  I see your point.  However, if you look at it from their point of view, they would argue that they have 
inferior tenure, and that we would add insult to injury if we did not give them a first home owner grant as well. 
Dr G.G. JACOBS:  I wonder what is driving this change.  I do not see great demand for these changes from people 
coming through the door of my electorate office.  I have about 20 shires in my electorate.  People are not knocking 
down my door and making requests for the first home owner grant when building or buying a house on local 
government leasehold arrangements.  It is a very small component of the overall market.  How many cases are we 
dealing with here?  I have done some simple maths.  The Treasurer talked about a catch-up caseload.  The funding 
commitment is $400 000.  If the first home loan is $7 000, the $7 000 into $400 000, according to my maths, which are 
not good as I am not a mathematician, is around 55 cases or grants.  The ongoing situation will be an allocation of 
$100 000 a year, which is about 14 ongoing cases a year.  Therefore, I ask the questions:  What specific group feels 
aggrieved?  Which group is being identified here?  I am not sure such people are coming through my electorate door.  
From what I heard from the member for South Perth, people are not coming through his door making such requests.  He 
may live in South Perth, but, hey, I live in the bush and have 20 shires in my electorate.  Which people comprise this 
caseload?  Does it exist?  I suggest that we have no big caseload in this anomalous situation of buildings on leased land.  
I recognise what the Treasurer is attempting to do.  I have concerns about the anomalous situation of assisting people in 
the acquisition of an asset with no tenure in the land.  What is the total demand here?  What is the driver for this 
reform?  How did it come into fruition?  As sure as heck, a lot of people are not chewing my ear about this matter.  I 
may be in the wrong place, but I move around a fair bit in my electorate.  At all the meetings I hold with shires and 
local people, this matter has never been raised with me.  For that reason, I wonder what is driving this change.  I can 
understand what the bill is attempting to do.  I support the concept, other than, as stated by other members previously, 
its elements that assist people in the development of an asset on land with no tenure.  The opposition has concerns about 
that aspect.  The Treasurer stated that some people cannot afford to buy the land, and that the government would give 
them a double-whammy by not providing a grant to those people to allow them to build a house on that land.  This 
measure sets a somewhat dangerous precedent in helping people build an asset with no tenure. 
MR E.S. RIPPER (Belmont - Treasurer) [9.15 pm]:  I thank the opposition for its support of the legislation.  A 
number of interesting questions were asked.  Perhaps the most interesting question related to security of tenure and 
whether government should offer people a first home owner grant, as this might encourage these people to take up an 
arrangement that is seen by certain members to be inferior.  I am advised that the Commissioner of State Revenue is 
currently drafting a revenue ruling that will set out the factors the commissioner will take into consideration when 
determining whether a person’s licence or right of occupancy provides reasonable security of tenure.  The length of time 
for which a person is granted a licence or right of occupancy is only one of many factors.  Others include the up-front 
cost of securing the property; whether the licence can be terminated at short notice, and by whom; the ability of the 
licensee to renew, and the period of that renewal; the ability of the licensee to assign the licence - in other words, can 
the home be on-sold? - what will happen if the licence is relinquished; what will happen at the end of the period of 
licence; and what ownership rights apply to the licence?  For example, can the licensee do things as though the property 
were owned without needing approval; that is, is it akin to normal home ownership?  These revenue rulings will be 
public rulings, so people will see the types of factors the commissioner will take into account. 
Presumably, in a place like Geraldton, people have an opportunity to buy freehold land or freehold properties.  It is not 
as though they are given the choice of building a house or buying a house on only the leasehold tenure arrangements.  In 
other words, people must be making a choice to enter into these arrangements, even though some members of this house 
regard the tenure arrangement to be not totally satisfactory.  Why people make that choice, I do not really know.  
However, I had to deal with the circumstance of people who have made that choice.  We as a house must decide 
whether we should deny those people the $7 000 first home owner grant because they have made that choice.  The view 
of the government - I think it is also the view of the house - is that these people should receive the $7 000 first home 
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owner grant.  The question of whether these tenure arrangements should be discouraged is not something that I have 
dealt with.  My portfolio responsibility is to look at who is eligible for the grant and to recommend to the government 
and the Parliament changes to the law if it is operating in an unfair manner.  However, as a result of this debate, I will 
refer the Hansard report of the comments of the member for Leschenault to the minister with responsibility for land 
administration; namely, the Minister for Planning and Infrastructure.  Having perused that Hansard, the minister may 
consider whether any further action is required.   

My officers from the Office of State Revenue are of the view that the Shire of Greenough may be reconsidering whether 
it should continue with this type of arrangement.   

Another question raised was how these matters will be publicised.  Not a large number of people are expected to be 
affected.  I was interested in the calculations of the member for Roe, which indicate the relatively small scale of the 
issue.  The Office of State Revenue will have direct knowledge of individuals who will be affected by the circumstances 
and will communicate directly with those individuals.  The office will also raise the issue with the relevant shires that 
have these arrangements.  I will put out another media release and attempt to get some coverage of the issue in local 
newspapers.  If members think it is a worthwhile thing to do, we will liaise with members of Parliament in those areas 
where these types of leasehold arrangements exist. 

Members have asked how this matter came to light.  The first home owners grant scheme is in part administered by 
financial institutions.  It became apparent to the Office of State Revenue that some financial institutions had paid out the 
first home owner grant to people in these circumstances.  Subsequent checking by the Office of State Revenue revealed 
that these people might not be eligible.  The situation then arose in which, if they were not eligible, the $7 000 would 
have to be collected back.  If that is the case, the only choice the Office of State Revenue has is to suggest to the 
government that there might be an anomaly or unfairness, and that the government should recommend to the Parliament 
that the law be changed.  Incorrect payment of some grants, together with rejection of other grant applications, created a 
circumstance in which some people were getting the grant and others were not.  There was an obvious anomaly that 
needed to be rectified one way or another.  It could be done by either uniformly rejecting the grants and taking back the 
money from some people who had received it or seeking to have the law changed.  Given that people in leasehold 
arrangements with the commonwealth or state governments get the grant, it would be patently unfair if people in similar 
leasehold arrangements with local government were not eligible for the grant.  It seemed to be an indefensible position. 

The member for Leschenault asked why there is only a one-year period of grace for people to make an application.  I 
am advised that that is the normal period in which people have the opportunity to apply for a first home owner grant.  
Usually, if a person engages in an eligible transaction, he or she has a year after that transaction in which to make an 
application for the first home owner grant.  If it is not done within that year, the opportunity is lost.  The one-year 
period is taken from that part of the legislative scheme and applied to this set of amendments.  In administering a 
scheme the size of the first home owner grant it is necessary to have these types of administrative arrangements to 
maintain reasonable control of expenditure and reasonable predictability about what the scheme will cost from year to 
year.  

The last set of issues arose from the comments of the member for South Perth.  By interjection, I tried to the best of my 
ability to clarify the situation for the member.  I am not sure whether he and I have reached a common understanding, 
but I am not really able to add to the explanation that I gave by way of interjection.  However, I will say this.  The 
government could have retrospectively changed the law from 1 July 2000.  We could have said that from that date any 
person with an interest in this type of property, for whom it was his or her first interest in a residential property, would 
be eligible for the grant.  We could then have made a consequential amendment to provide that anyone buying another 
property any time after gaining an interest in leasehold land would then not be eligible for the first home owner grant 
for the second property.  If we retrospectively change the law from 1 July 2000 in that double-barrelled away, we would 
actually take away from people something that they had already been eligible for, and had applied for and received in 
good faith.  We are giving people the benefit both ways.  We are making them eligible for something for which they 
have not hitherto been eligible.  However, where they have been eligible for the grant and have received it, we will not 
take it away from them. 

Mr J.E. McGrath:  If they had two houses and did not apply for the first one when they lived in the council area, and 
then moved to another house and applied for the grant, we did not let them have it.  Wherever you live, you only get one 
grant, don’t you? 

Mr E.S. RIPPER:  That is the principle on which the scheme operates.  I looked at the scheme and the arrangements 
proposed by the Office of State Revenue quite closely.  My conclusion was that there was no absolutely consistent 
application of the principles that would not be harsh in some individual circumstances, and I could see what the Office 
of State Revenue was recommending - a scheme that would give a reasonable period of transition and some benefits to 
people in all sorts of circumstances, before we moved to a completely consistent arrangement.  That is the way I have 
looked at it.  We could have been more rational and more consistent, but we would then have been more harsh. 

I think that deals with all the issues raised by members.  Have I covered all the issues that the member for Leschenault 
was concerned about? 



 [ASSEMBLY - Tuesday, 13 September 2005] 5205 

 

Mr D.F. Barron-Sullivan:  I am grateful to you for sending that matter off to your ministerial colleague.  Will she 
respond to the opposition directly? 

Mr E.S. RIPPER:  Her people will read the Hansard and that request is now in Hansard. 

Mr D.F. Barron-Sullivan:  She has one of those dictionaries which do not appear to include words like 
“accountability”.  If you can make sure that she gets back to us, that would be nice. 

Mr E.S. RIPPER:  The member is jeopardising the prospects of an appropriate response to his request!  I will 
undertake, having sent the Hansard to the Minister for Planning and Infrastructure, to get a response, which I will then 
provide to the member. 

Mr D.F. Barron-Sullivan:  If we ask questions about other matters, will you do the same thing for us? 
Mr E.S. RIPPER:  If they relate to my Treasury or government enterprises portfolios, or to my role as Deputy Premier 
or Minister Assisting the Minister for Public Sector Management, I would be happy to answer those questions. 

I thank members for their support of this legislation. There is one other issue I will mention.  The member for Roe said 
that he had not had any issues from any of the large number of shires with which he deals in his rather large electorate.  
My understanding is that there are only three areas of the state in which these arrangements apply - Geraldton, 
Greenough and Manjimup.  However, it may be that an isolated case will emerge from another area.  I commend the bill 
to the house. 
Question put and passed. 
Bill read a second time.  

Consideration in Detail 

Clauses 1 to 3 put and passed. 
Clause 4:  Section 6 amended - 
Mr D.F. BARRON-SULLIVAN:  I thought that we could have dealt with the detailed queries from the opposition 
during the second reading debate.  However, one matter in particular arose that necessitated us going into consideration 
in detail to get some more information.  Section 6(1)(f) of the First Home Owner Grant Act defines the “relevant 
interest” for the purposes of the scheme.  Paragraph (f) states - 

a licence or right of occupancy granted by the Commonwealth or the State that gives, in the Commissioner’s 
opinion, the licensee or the holder of the right reasonable security of tenure; 

I alluded to that when I referred to the commissioner’s ability to approve these matters when he considered that there 
was a reasonable security of tenure, and I referred to the situation in Geraldton regarding the 21-year grants.  However, 
that is not the issue I want to pursue.  This paragraph will be amended to include local government, as well as the 
commonwealth and state governments.  Will the minister explain which provision in the legislation ensures that the 
home owner must actually own the property on the land?  Even if the land were provided under a leasehold agreement 
or whatever with the local authority, where in the principal legislation is a provision that the person who receives the 
grant must be the owner of the property that sits upon the leasehold land? 
Mr E.S. RIPPER:  Section 14(1) of the principal act defines an eligible transaction as - 

(a) a contract made on or after 1 July 2000 for the purchase of a home in the state. 

Mr D.F. BARRON-SULLIVAN:  That clarifies the matter.  However, I need the minister to confirm that once this 
legislation is passed there is absolutely no loophole that would allow a person who has a leasehold arrangement or an 
agreement with a local authority, the state government or the commonwealth government for that matter, to access the 
first home owner grant unless that person owns the physical bricks and mortar or wood and tin that sits upon that land. 

Mr E.S. RIPPER:  I am advised that that is the case.  The person must own the bricks and mortar. 

Mr D.F. BARRON-SULLIVAN:  The Treasurer quite often uses the terminology “I am advised”.  The second reading 
stage and consideration in detail stage of legislation are very important.  I do not know whether the minister’s statement 
has legal implications.  Is there a reason the Treasurer prefaces his answers to questions by saying that he is advised?  
Can he go on the record as the Treasurer and make a statement that it is the case?  It is the Treasurer’s legislation; it is 
not his advisers’. 
Mr E.S. RIPPER:  When I am asked questions that appear to have a legal implication, I am careful not to pretend to 
have an expertise that I do not have.  On technical matters of interpretation, I am in fact relying on the advice of the 
people who have prepared the legislation.  It is only fair that that situation be made clear to the house. 
Mr D.F. Barron-Sullivan:  It goes without saying that you take advice on a range of things day to day, including the 
legislation you introduce into Parliament.  However, you have carriage of this legislation as a minister of the crown.  I 
wonder why you use that terminology all the time.  It is almost as though you are covering yourself in case of a slip-up 
in the future, so that you can say you only took advice.  I just mention that in passing. 
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Mr E.S. RIPPER:  The member has a deeply suspicious approach to life. 

Clause put and passed. 

Clauses 5 to 10 put and passed. 

Title put and passed. 
Leave granted to proceed forthwith to third reading. 

Third Reading 

Bill read a third time, on motion by Mr E.S. Ripper (Treasurer), and transmitted to the Council. 

STAMP AMENDMENT (ASSESSMENT) BILL 2005 
STAMP AMENDMENT (TAXING) BILL 2005 

Cognate Debate 

On motion by Mr E.S. Ripper (Treasurer), resolved - 

That leave be granted for the Stamp Amendment (Assessment) Bill 2005 and the Stamp Amendment (Taxing) 
Bill 2005 to be considered cognately, and for the Stamp Amendment (Assessment) Bill to be the principal bill. 

Second Reading - Cognate Debate 

Resumed from 17 August. 

MR D.F. BARRON-SULLIVAN (Leschenault) [9.38 pm]:  The main aim of the Stamp Amendment (Assessment) 
Bill 2005 and the Stamp Amendment (Taxing) Bill 2005 is to amend the principal Stamp Act 1921 by rewriting, and 
indeed replacing, the whole of section 111F, which contains provisions relating to the duty payable for policies of 
insurance.  The bills with which we are dealing contain provisions that provide exemption from insurance duty for that 
part of an insurance policy that relates to property or risk outside Australia.  The first thing I will comment on is that 
these are some of the bills that the government has reintroduced in this Parliament that were introduced under the 
previous Parliament.  Because of the government’s mismanagement of this house and the Parliament’s administrative 
affairs, they fell off the edge of the cliff when the election was called.  Parliament was prorogued and, after the election, 
there was a clean slate of legislation on the notice paper.  That demonstrates that the government went to great pains in 
2004 to say that it would make changes, which it promoted quite extensively, only to fail to administer its own 
legislative program sufficiently well to get the legislation through the Parliament before the election.  It also says 
something else about the government’s priorities on taxation reform.  The Treasurer put out a press release on this 
matter in June 2004 titled “Travel insurance anomaly to be fixed”.  Why was he pushing for this matter at that time?  
We have to bear in mind that the government had already announced a major review of the Stamp Act.  Indeed, the 
Treasurer reiterated the fact that the government would carry out that review at the time this legislative initiative was 
announced.  It is very interesting to see the way the government couched its message on this legislation.  I refer to the 
Treasurer’s press release of 29 June 2004, which states, in part - 

Mr Ripper said the amendment would be followed by a major rewrite of the 83-year-old Stamp Act as part of 
the Government’s business tax reforms. 

If the government was going to completely overhaul the Stamp Act and take advice from the community, why was it 
going ahead with this one change?  Why was it doing this bit of micro management of the Stamp Act legislative 
program?  Why was the government doing it at the time the legislative program was log jammed in this Parliament 
which, as I said earlier, was at a time just before the Parliament was prorogued and all the legislation fell off the cliff?  
Why was there so much urgency about this matter?  There is a practical import to that question.  When the government 
reviews something as extensive as the Stamp Act, and when it says it will go out to the community - accountants, 
financial advisers and industry groups and individuals who are affected by the imposition of stamp duty and who work 
in the field and have an interest in it - why does the government say it will undertake all that review work and then limit 
itself to the outcome of the review?  I do not want to pre-empt in any way what will come out of the sausage machine 
on stamp duty.   

The explanatory memorandum of the Stamp Amendment (Assessment) Bill 2005 states, in part - 

Whilst consistency with the regimes operating in other jurisdictions is desirable, the fact that Western 
Australia’s stamp duty regime is “instrument-based”, compared to the “transaction-based” regime in the Duties 
legislation of other jurisdictions, has necessitated some differences in the structure of the provisions. 

I am not suggesting that we will head towards a transaction-based regime as operated in other states.  However, that is 
one matter that presumably will be considered.  These amendments are made within the ambit of an instrument-based 
stamp duty regime.  If there were to be substantial structural changes to the nature of our stamp duty system, the 
chances are that we will be making changes later to the very changes that we are looking at in this Parliament at the 
moment. 
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Most people would agree that any tax refund is a good tax refund.  Why is the government’s first priority for stamp duty 
reform to look at insurance that relates to overseas risk and properties owned overseas and so on.  I suspect the truth lies 
in the fact that this will make life a little easier for the Office of State Revenue and the government.  From the material 
put out by the government on this matter, it appears that it needs to make these legislative changes to cover up a very 
messy situation.  I will quote some extracts from the Treasurer’s press release of June 2004 - 

State Cabinet has decided to overhaul outdated stamp duty laws that could otherwise drive up international 
travel insurance premiums. 

Otherwise drive up premiums!  I will come back to that because it is very significant.  The Treasurer’s statement went 
on to say that he will amend the laws to remove an anomaly that will force people to pay extra stamp duty on their 
policies.  Extra stamp duty on their policies!  He also states in the press release - 

The current law requires stamp duty to be applied to the total premium paid, including that part of the premium 
related to risk outside of Australia.  It is an unintended consequence of the legislation that has the potential to 
drive up costs. 

The press release further states - 

Audit activity by the Office of State Revenue on six travel insurers based in WA found they were either not 
paying stamp duty or were applying stamp duty in several different ways, prompting a ruling by the 
Commissioner. 

Now we have hit pay dirt.  This demonstrates why the changes are being made.  It is because this area was one helluva 
mess.  The Treasurer just about says as much in his second reading speech the first time he brought this legislation to 
the Parliament on 20 October 2004 when he stated - 

The need for these amendments has been identified by the Office of State Revenue as a result of recent audit 
activity in the insurance industry . . . There is significant confusion in the insurance industry about the correct 
application of stamp duty to these policies, and it is likely that non-compliance is widespread in the industry.  

The Treasurer is saying that, if the government does not do this, the situation will drive up the price of international 
travel insurance premiums and extra stamp duties will be paid on policies and so on.  That is not the case.  He is saying 
that the Office of State Revenue was not applying the law in accordance with the letter of the law and there was 
confusion in the industry.  Some people were charging the stamp duty and some were not.  If the Treasurer makes the 
insurance industry comply with the letter of the law on a uniform basis, he will make some people collect tax when they 
would not otherwise do so.  There are only two ways that tax can be increased in this way.  One is to not apply the law 
and the other is to increase the tax rate.  The government is not talking about increasing the tax rates so, clearly, the law 
has not been applied in a uniform way.  The situation has been a mess.  The only way to sort it out is through this 
legislation.  Whose fault is that?  It is not the fault of the insurance industry or travel agents or people hopping on a 
plane to Bangkok, London or Bali who bought their travel insurance beforehand.  It is the fault of the government.  It is 
the fault of the government that we have this messy situation that arose and needs to be addressed in this way.  Would it 
not be nice to have frank and honest accounts by the government of why we are dealing with this legislation rather than 
have all this spin that the government is saving us from increased insurance premiums and so on?  In a way the 
government is but the reason insurance premiums might have increased is if the government made the Office of State 
Revenue comply with the letter of the law and make people in the insurance industry collect tax in a uniform way. 

Mr E.S. Ripper:  The Office of State Revenue is required to comply with the law. 

Mr D.F. BARRON-SULLIVAN:  Hang on a minute.  The minister’s second reading speech states - 

There is significant confusion in the insurance industry about the correct application of stamp duty to these 
policies, and it is likely that non-compliance is widespread in the industry.   

Will the Treasurer repeat what he just said? 

Mr E.S. Ripper:  The Office of State Revenue is required to comply with the law. 
Mr D.F. BARRON-SULLIVAN:  It is required to comply with the law, but obviously that was not happening.  That is 
the point I am making.  That is why the Treasurer said in 2004 that noncompliance was widespread in the industry.  The 
point is that the Treasurer is trying to make out that he is doing something good for people who are travelling overseas.  
However, he is covering up a messy situation in the tax collection system in this state.  That is what it really is.   
Mr A.D. McRae interjected. 

Mr D.F. BARRON-SULLIVAN:  Absolutely.  The Treasurer should tell the truth for once.  I agree entirely. 
Mr A.D. McRae:  You should tell the truth for once. 
Mr D.F. BARRON-SULLIVAN:  Let us move on.  We are told that the cost of this is estimated to be $1.8 million a 
year.  Because there is provision in the legislation for a refund of past duties paid, an amount of $3 million could be 
paid by way of refund.  I say “could” quite deliberately, and I will touch on that a little later.  In fact, we asked some 
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detailed questions on this matter.  It turns out that the estimated amount that will need to be refunded should these bills 
be assented to is as follows: in 1997, $192 000; in 1998, $332 000; in 1999, $381 000; in 2000, $457 000; in 2001, 
$503 000; in 2002, $472 000; in 2003, $300 000; and in 2004-05, nil, because, of course, 2004-05 relates to the 
announcement during that fiscal year.  When those amounts are tallied, the total is about $3 million of taxation revenue 
that will have to be paid back.  That is why I am again interested in the terminology that the Treasurer uses.  In his 
explanatory memorandum he mentions -  

The rewrite of the insurance duty provisions has been conducted on a policy neutral basis, such that the current 
duty base has been maintained under the rewrite legislation. 

We heard the Treasurer say a couple of years ago, “Let’s overhaul the tax system, but, by the way, it’s got to be cost 
neutral.”  In other words, if a tax is dropped somewhere or if the tax base is tightened in one area, a tax must be 
increased or broadened somewhere else.  We saw that happen with payroll tax, when the Treasurer pulled far more 
revenue in.  He is now saying again that this measure has been conducted on a policy-neutral basis.  I would like the 
Treasurer to tell us whether he is saying that, overall, this measure we are dealing with now is cost neutral.  Obviously, 
the point I want to make is very simple.  If the government is to give back $3 million in tax, and if it is to cost 
$1.8 million a year in tax forgone, where will the extra tax come from?  That is what the wording in the explanatory 
memorandum implies to me when it states - 

The rewrite of the insurance duty provisions has been conducted on a policy neutral basis, such that the current 
duty base has been maintained under the rewrite legislation. 

If the Treasurer is to give back $3 million as part of his cost-neutral policy, from whom will he rip that $3 million? 

Mr E.S. Ripper:  The term is policy neutral, not revenue neutral. 

Mr D.F. BARRON-SULLIVAN:  What does that mean? 

Mr E.S. Ripper:  It means we haven’t changed the underlying policy settings. 

Mr D.F. BARRON-SULLIVAN:  I love this doublespeak.  The explanatory memorandum states - 

. . . such that the current duty base - 
That is the amount of tax that can be pulled out of the people - 

has been maintained under the rewrite legislation. 

By way of interjection, can we have a firm assurance that there will be no increase in the tax impost to counter the 
amount of money that has been forgone? 
Mr E.S. Ripper:  Against the overall collections of stamp duty, the amounts are trivial. 

Mr D.F. BARRON-SULLIVAN:  These amounts are trivial? 
Mr E.S. Ripper:  Against the background of the overall amount of money that we collect from stamp duty. 
Mr D.F. BARRON-SULLIVAN:  I would like an assurance from the Treasurer that the revenue that is forgone 
through the legislative provisions we are discussing now will not be made up in some other way by an increase in stamp 
duty revenue. 

Mr E.S. Ripper:  The legislation speaks for itself.  The package does not include any increases in stamp duty. 

Mr D.F. BARRON-SULLIVAN:  Yet the Treasurer’s explanatory memorandum states that this “has been conducted 
on a policy neutral basis, such that the current duty base has been maintained under the rewrite legislation”. 
Mr E.S. Ripper:  Absolutely. 

Mr D.F. BARRON-SULLIVAN:  That smacks of the government saying that it will make sure it reaps that revenue in 
some other way.  As I said, although the Treasurer might say that $3 million is insignificant in the scheme of things, 
especially since he has increased the rates of stamp duty and stamp duty revenues so extensively in his term of office, 
$3 million is still a very healthy amount of money. 

If we look at the legislation in a little more detail, we find some very interesting considerations.  I will deal with a few 
matters that stem particularly from the Stamp Amendment (Assessment) Bill 2005.  This legislation provides for an 
exemption from insurance duty for that part of an insurance policy that relates to property or risk outside Australia.  In 
the Treasurer’s second reading speech, these amendments are made retrospective to 1 July 1997.  The legislation 
provides for refunds to be paid.  That, of course, is what I alluded to earlier.  Let us deal with travel insurance.  
According to the way this legislation is written, people who have taken out travel insurance since 1997 and who paid 
stamp duty on their insurance premium are eligible for a refund.  Our advice - we must act on the advice of the 
Treasurer’s departmental officers - is that cheques will be written to the insurance companies to cover them for the 
amount of stamp duty that they raised on behalf of the government.  My question is: how on earth will that money find 
its way back to Western Australians who took out those insurance polices?  For example, if I went to Bali in 1998 and 
took out a travel insurance policy with HBF, or whoever it might be, how on earth will HBF be able to track down all 
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that detail?  Is HBF expected to send me a cheque to cover the amount of stamp duty that I paid on my travel insurance 
premium? 
We were told that of the $3 million that Treasury estimates will be refunded if this legislation is passed, a large part - 
that is what we were told - relates to travel insurance.  Therefore, I would love to know whether the Treasurer is 
guaranteeing that every cent of stamp duty that has been paid by Western Australians who have travelled overseas, 
taken out travel insurance and paid stamp duty on that insurance will go back to them.  I would like to know how the 
individual insurance companies will find the people who undertook that travel.  How will they determine to whom to 
pay back that money?  Quite frankly, will they even bother trying?  Where is there a requirement for the insurance 
companies to try to do that?  At the end of the day, if they do not do it, a significant chunk of that money will go back to 
the consolidated fund.  Another obvious question is: how long do the insurance companies have to try to find all those 
people to give them all a refund?  Because of this messy situation, we need this legislative remedy.  However, it is quite 
clear that a lot of people who have paid stamp duty on travel insurance will not get the refund that we are told has been 
budgeted for.  In fact, I would like to know exactly how much money Treasury will refund, and whether the $3 million 
is just a provisional figure or whether it is an amount that Treasury estimates it will need to provide to enable these 
refunds to go ahead.  There are some other interesting considerations as well.  One, for example, is that a detailed read 
of the legislation reveals that a major corporation with properties overseas could be given refunds because the properties 
are overseas.  As I said earlier, any tax refund is a good tax refund.  However, in the scheme of things we have to ask 
whether the number one priority for tax reform is to give companies with properties overseas stamp duty relief, and 
indeed a refund on stamp duty paid on the insurance premiums on those overseas properties.  The government should 
think through this matter, as it is not so long ago that it was saying to us that it was terrible that all those companies that 
owned buildings in St Georges Terrace and so on were insuring offshore and consequently not paying the Fire and 
Emergency Services Authority levy through their insurance premiums for emergencies services and so on in Western 
Australia.  The idea was that the legislation should be changed so that those companies would contribute to the system, 
yet this legislation is not only saying that major corporations with properties overseas need not pay stamp duty on the 
insurance premiums, but also that the government will give them a refund.  As I said, the opposition does not have a 
problem with reducing tax; we are about reducing tax.  However, we want to hear from the government whether that 
was its number one priority for reducing tax, rather than many other areas that are crying out for reductions so as to take 
the burden off everyday families, small businesses and other businesses throughout the state’s economy. 
Interestingly, the government bleats about being concerned about people who go to other states and buy more expensive 
vehicles to avoid paying the excessive stamp duty rates in WA, yet it does not seem as concerned about any large firm 
that might insure overseas to avoid paying stamp duty.  Another interesting situation arises from this issue.  For 
example, someone of another nationality who lives overseas and takes out insurance with a Hong Kong-based insurance 
company on a property that the person owns in Western Australia obviously does not pay stamp duty in Western 
Australia.  We were advised that Treasury can by law chase up people who are insuring properties in Western Australia 
but not paying stamp duty on the premiums.  That is not a simple matter.  That is a really complex arrangement.  If part 
of the aim of this legislation is to simplify the stamp duty legislation, it is highly doubtful that Treasury will chase those 
people who insure with overseas insurance companies for the risk of owning a property that is situated in WA. 
We asked the Department of Treasury and Finance for some other information about the financial aspects of this 
legislation.  It was interesting to note that the Treasury has collected some fairly massive amounts of stamp duty on 
insurance premiums.  I will put these figures on the record, as they give an idea of how this government has increased 
taxation revenue.  The Treasurer bleats about preventing increases in insurance on airline tickets for travel overseas and 
other insurance.  However, when one looks at the financial facts, they demonstrate the shallowness of the Treasurer’s 
concern.  In 2001-02, the government received $176 million in stamp duty on insurance premiums.  In 2002-03, the 
government jacked that up to $220 million, and it continued to increase in 2004-05 when the estimated revenue was 
$280 million.  More than $100 million extra revenue is now being pulled out of Western Australian families, 
individuals and businesses for stamp duty on insurance premiums alone.  We asked what the Treasury estimate was for 
the amount being lost as a result of insurance premiums being taken offshore when the property insured was within 
Australia.  That was the issue I referred to earlier.  Unfortunately, the advice was that Treasury did not know the figure.  
I suspect that that revenue will not be coming into the coffers in due course. 
Overall, we support the legislation, because, as I said earlier, any tax refund and reduction in taxation is welcome.  
There is non-compliance in the industry because there is confusion about this matter, but that is not the fault of the 
insurers, it is not the fault of the travel agents and it is not the fault of Western Australians who choose to travel 
overseas.  Consequently, in a practical sense this is probably the best and only way to resolve that confusion.  It will 
cost money; it will cost $3 million up front; it will cost $1.8 million in revenue forgone, but that is the sort of cost that 
taxpayers like to see because it is a cost to Treasury, which means that money goes back into the pockets of taxpayers.  
Having said that, hopefully the review of the Stamp Act will not be undertaken on such a needs basis responding to 
problems within the system; hopefully it will be far more thorough, it will take the burden off Western Australians and 
it will benefit our economy as much as possible. 

MR C.J. BARNETT (Cottesloe) [10.06 pm]:  I want to make a couple of brief comments on stamp duty.  My 
comments do not relate particularly to this bill, but stamp duty spreads its net far and wide and most people are 



5210 [ASSEMBLY - Tuesday, 13 September 2005] 

 

conscious of it as it affects property transactions and other items, particularly motor vehicles.  In 2001 this government 
removed an exemption that had applied to land tax on unoccupied homes.  As the Leader of the Opposition at the time, I 
objected strenuously to that move, but it was to no avail because, among my constituents and probably constituents of 
all members in this house, certain small groups of taxpayers had their principal places of residence in a company or trust 
structure.  Some did it for tax reasons, both commonwealth and state; others did it as part of their superannuation 
planning; others did it because often the banks would require it as a condition of financing their business that the house 
be held as collateral; and others did it for estate and inheritance planning.  Whatever the reason, it was legal and they 
did it.  As a result of the change in policy of this government, approximately 650 people - 1 300 at the time, but still 650 
today - find themselves paying land tax on their family homes.  Some constituents of mine were paying land taxes of 
$20 000 or $30 000 a year on their family homes.  For those people to transfer that home from a company structure into 
private or direct ownership would, in some cases, have presented stamp duty bills on conveyancing of $100 000 to 
$300 000, which was a huge financial burden.  Many people with lower value properties might have had a land tax bill 
of $200 or $300 a year, but the option of putting that property into direct ownership might have meant a stamp duty 
payment of $20 000, so they simply continued to pay it.  I will not restate the argument.  I considered it to be 
inequitable at the time.  Perhaps it was not an intended consequence of the changes this government made at that time.  
I raised the issue in June in my humble role as the member for Cottesloe, and I rise today to acknowledge that the 
Treasurer has been far more receptive to my pleas as the member for Cottesloe than he ever was when I was Leader of 
the Opposition.  However, I thank the Treasurer for sending some of the officers of the Office of State Revenue to my 
electorate to go through the issue with me and to hear my point of view.  I thank him for being big enough to recognise 
that an error was made - that there was an anomaly - and for correcting it in the press announcement he made about a 
week ago.  Perhaps it is a small thing, but I assure the Treasurer that it is a very important thing to the 650 taxpayers.  It 
was wrong in the first place but it has now been corrected.  I just wanted to acknowledge that publicly on the Hansard 
record.   

MR M.W. TRENORDEN (Avon) [10.10 pm]:  Over the years, I have attended conferences of the Chamber of 
Commerce and Industry of Western Australia and other bodies.  I am well aware that this anomaly has been around for 
many years.  Some insurance companies have been collecting this money and others have not.  Some insurance 
companies have a debt to Treasury and others are greatly aggrieved because they collected the money and paid it to 
Treasury.  The system is unequal, to say the least.  I support the bill.  It is important that this problem be fixed.  The 
problem has been around for many years.  The bill does some of the things that the lead speaker for the Liberal Party 
pointed out.  It fixes a few anomalies within the insurance industry, and that will provide continuity within the insurance 
industry.  That will hopefully flow through to premiums one day, either by way of a reduction or perhaps a slight 
increase, but it will also help Treasury with its arrangements.   
It is disappointing that the Treasurer has not taken the opportunity to do one simple thing that most Western Australians 
would thank him for.  I am not talking about the full process, which the Leader of the Opposition asked for; that is, to 
wipe out stamp duty.  I am referring to a huge irritation to not only the people of Western Australia but also the 
Treasurer and me; that is, that we pay stamp duty on the premium plus the goods and services tax.  If the stamp duty 
related only to the premium, it would make a dent in revenue but it would be a fairer and more reasonable prospect until 
we reach the day on which stamp duty is finally removed from insurance policies, which I hope is not too far away.  I 
would like the Treasurer to comment on that process.  A stream of people come into my office and complain about 
paying stamp duty on the GST component.  If there must be double taxation - most members understand why there is a 
process of double taxation; it is not acceptable but it is there - why not apply the GST to the premium and then apply 
stamp duty to the premium?  In that way, people would not be paying tax on a tax.  I do not know whether the Treasurer 
has asked Treasury what that would cost.  It would not require a major amendment to the legislation.  However, it 
would take away one of the really severe irritations of treasuries and governments that have a hand in people’s back 
pockets.  People do not like paying tax on a tax.   
That is my small contribution to the debate on the bill.  It is an important bill.  I have sat through meetings, I have 
examined these matters and I have seen the process highlighted on screens and worked through.  The bill will be of 
significance to Treasury and the insurance industry, but I do not think it will be of significance to too many other 
people.   
DR G.G. JACOBS (Roe) [10.14 pm]:  I thank members for the opportunity to speak.  Given the lateness of the hour, I 
will not be long.  If we were designing a motor car instead of a bill, we would probably call this overdesign.  The bill is 
overdesigned in its complexity and, if the Treasurer will excuse me, its tortuosity.  I understand that the basis of this 
legislation is some anomalies in the duty payable on general and travel insurance arrangements and the very difficult 
area of apportionment.  We should all understand the premise that stamp duty is payable only on premiums that cover 
risk within Western Australia versus those that are assigned, and should be assigned, to the risks associated with 
overseas.  We perhaps agree that the offshore risk is often the greatest.  Stamp duty assessments have been incorrect and 
probably invalidly high.  I understand the basis of the issue.  This bill seeks to redress that anomaly.   
I used the term “overdesigned” because this bill will create an enormously difficult process.  The question now is how 
much of that risk is local and how much is offshore.  That must be apportioned.  Once it has been apportioned, the 
stamp duty anomalies must be adjusted.  If my understanding is correct, the Treasurer is saying that he should raise 
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stamp duty only on the risk associated with Western Australia.  That sounds like a great concept, but it must be 
implemented and administered and that is the difficult part.  Implementation involves assessment and apportionment.  
The refund will involve some catch-up because some people have paid too much stamp duty, given the local versus 
offshore apportionments.  I understand and support the thrust of the bill, which is to try to ease the burden.  Although I 
might have been criticised for using the word “tortuous”, the refund arrangement will be a very tortuous and difficult 
process.   

Why not cut out the complexity, because it is just too difficult?  If this were about the design of a motorcar, we would 
be accused of overdesigning it.  We know where it must go: it must go from point A to point B but its design is far too 
complex.  We know how much has been collected in stamp duties over the years.  The estimated amount for this 
financial year is $280 million, and for each of the three previous periods it was $279 million, $220 million and 
$176 million respectively.  The stamp duty take has been calculated; therefore, why not cut out the complexity this 
legislation will create and apply a modest reduction in stamp duty across the board.  I am not talking about a major 
amount, but a very modest reduction so that the government will not have to absorb all the cost of administering this 
proposal.  This is an administrative nightmare.  I understand that the motor vehicle must travel from point A to point B, 
and I understand what the Treasurer is trying to do.  However, this measure is far too complex.  Why does 
commonsense not prevail with the application of a moderate percentage reduction?  That would hardly dent the 
Treasurer’s total tax take, and it would be much easier and be less of a headache to administer for the Treasurer, his 
department and everyone else.   

MR E.S. RIPPER (Belmont - Treasurer) [10.20 pm]:  The member for Leschenault raised some concerns about the 
legislation returning some money to some people, while elsewhere it has been described as policy neutral.  The 
legislation has two elements.  First, it includes a retrospective amendment to the law to remove overseas risk from the 
insurance duty base.  That element of the legislation will cost about $1.8 million per annum, with a refund of past duty 
expected to cost around $3 million.  The second element is a rewrite of the insurance duty provisions because the 
insurance duty provisions of the stamp duty legislation have been out of harmony with modern commercial practices 
and inconsistent with equivalent provisions in other states of Australia.  That rewrite of the insurance duty provisions is 
on a policy neutral base.  That means we have not made any decisions about tax policy with regard to insurance duty, 
but we have modernised the legislation to make it easier for insurance companies to comply with and for the Office of 
State Revenue to administer.   

The member for Leschenault asked how all this came about.  The Office of State Revenue has an audit program, which 
moved into the insurance industry.  Audits of the insurance industry showed that in their self-assessment activities, 
insurance companies adopted inconsistent interpretations of the law when assessing stamp duty on insurance policies.  
The inconsistent interpretations of the law particularly related to overseas risk.  To clarify the issue, the Office of State 
Revenue sought an opinion from the State Solicitor’s Office, which indicated that overseas risk was, according to the 
strict interpretation of the law of Western Australia, part of the insurance duty base.  This raised the prospect that a 
company based in Western Australia, for example, that had properties overseas, and that sought to insure its properties 
through a global insurance policy with a Western Australian-based insurance company, would have to pay stamp duty 
on the risk applying to all its properties, even those properties located outside Western Australia.  The consequence 
would have been that the company would have sought to make its insurance arrangements in a place in which such an 
unrealistic insurance provision did not apply.  The Office of State Revenue, and consequently the government, was 
confronted with two difficulties.  First, the inconsistent and contradictory interpretation of the law by insurance 
companies assessing stamp duty on insurance, particularly where that involved overseas risk.  Second, the strict 
interpretation of law appeared to produce an indefensible result, a draconian result and a result that it appears was not 
intended by Parliament when these provisions were originally put into the legislation.  Consequently, the Office of State 
Revenue advised the government and the government accepted the advice on this legislation.  Originally, this was to be 
done in two bits: one piece of legislation would deal with removing retrospectively overseas risk from the stamp duty 
base, and a second piece of legislation would rewrite and modernise the insurance duty provisions.  Due to the difficulty 
of getting legislation through the Parliament last year, the government has come back to the Parliament this year with 
the two legislative initiatives in the one package.  I have advice from the insurance industry, which I will place on the 
record.  It is an e-mail from the Insurance Council of Australia Ltd to the Office of State Revenue.  It states -  

Thanks for the advice re the progress of the amending legislation.  As conveyed at a meeting with the 
Treasurer’s Chief of Staff last Monday 5th. September 2005 the Insurance Council is very pleased with the 
outcomes included in the Bills which clarifies the application of stamp duty on General Insurance in WA, 
brings us to a consistent position with other jurisdictions and provides a sound basis to simplify the 
administration involved.  We are grateful of the consideration given to the commercial practicalities raised 
during the consultation and development of the legislation.   

There is a little more to the e-mail, but I think that pretty well sums up the positive approach of the insurance industry to 
what has been undertaken by the Office of State Revenue and the government.   

Another question that was raised was whether refunds of duty that had been paid on overseas risk would be returned to 
the ultimate payers of the tax; that is, the customers of the insurance company who were perhaps billed by the insurance 
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company for the stamp duty.  I am advised that section 55 of the Taxation Administration Act 2003 provides that, in 
certain circumstances, the taxpayer is required to pass on a refunded duty to a third party.  The application of this 
section includes a refunded duty in relation to insurance.  When a taxpayer has paid tax out of money provided by a 
third party or has obtained reimbursement from a third party for the payment of tax, any taxes refunded or credited to 
the taxpayer must be reimbursed to the third party.  If reimbursement is not made within the defined period, which is 90 
days, the taxpayer must repay the amount of the refund to the commissioner.  The argument that refunds might not be 
passed on to the ultimate payers of the tax of course presumes that in most circumstances insurance duty was charged 
on the overseas risk and that the customers of the insurance company paid that amount.  We have had quite significant 
circumstances in which stamp duty was not charged on the overseas risk as the strict interpretation of the law according 
to State Solicitor’s Office advice would have us say should have been the case.  If we did not change the law, the Office 
of State Revenue in its audit activities would be obliged to follow the interpretation given in the advice from the SSO, 
and it would, therefore, in effect, place retrospective assessments on the insurance companies that had not collected the 
stamp duty from their customers.  The insurance companies would therefore face a difficult choice: either they pay it 
out of their own resources without going back to their customers or, alternatively, they go to their customers, who might 
have taken out insurance two or three years previously, with the advice that they got the stamp duty wrong and request 
them to please pay up.  Clearly, either of those circumstances would have been resisted by the people who would have 
been caught by them.  Either the insurance companies would have said that it was unfair, they collect the duty only on 
behalf of the state and they never had a chance to collect it or they had not collected it from their customers who had 
paid it, or the customers would have said that they were not advised of this element of the cost of taking out insurance 
when they took it out.  We have cut through the difficulties caused by these two problems - the new strict interpretation 
from the SSO and the differing applications of the law by insurance companies - with this retrospective change to the 
legislation.  The change has been welcomed by the insurance companies.  I do not think their customers are aware of the 
difficulties they might have experienced, so perhaps they are not aware of what they have avoided.  Nevertheless, I am 
pretty sure that, had we not changed the law, there would have been substantial concern from customers of insurance 
companies as well.  

It is also a good thing that the insurance duty provisions have been rewritten in consultation with the insurance industry.  
This is, in effect, the first stage of the rewriting of the Stamp Act 1921, which is a big project confronting the Office of 
State Revenue and the government.  When we have fully rewritten the Stamp Act, all pieces of taxation legislation in 
this state will have been rewritten since 2001.  We are approaching the final stage of a massive program of tax reform in 
this state.  That is an underappreciated development.  We have not before seen a period of tax reform such as has 
occurred since 2001.  Debate on tax has been focusing on levels of taxation, not on the very substantial period of 
legislative reform that has occurred.  I hope that I have dealt with most of the issues raised by members of the house.  
The bill has the strong support of the industry involved, and I commend it to the house. 

Question put and passed. 

Bill (Stamp Amendment (Assessment) Bill 2005) read a second time. 

Leave granted to proceed forthwith to third reading. 

STAMP AMENDMENT (ASSESSMENT) BILL 2005 
Third Reading 

Bill read a third time, on motion by Mr E.S. Ripper (Treasurer), and transmitted to the Council. 

STAMP AMENDMENT (TAXING) BILL 2005 
Second Reading 

Resumed from 17 August. 

Question put and passed. 

Bill read a second time. 

Leave granted to proceed forthwith to third reading. 

Third Reading 

Bill read a third time, on motion by Mr E.S. Ripper (Treasurer), and transmitted to the Council. 

House adjourned at 10.33 pm 

__________  
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QUESTIONS ON NOTICE 

Questions and answers are as supplied to Hansard. 

MINISTERIAL OFFICES, CORRESPONDENCE, RECORDING SYSTEM 

101. Mr P.D. Omodei to the Parliamentary Secretary representing the Minister for Agriculture and Forestry; the 
Midwest and Wheatbelt 

Will the Minister advise of the following - 

(a) does the Minister’s office have software for recording inward and outgoing correspondence; 

(b) are details of all incoming and outgoing correspondence entered into this system; 

(c) are copies of the relevant correspondence scanned and stored electronically or filed as a hard copy as 
part of this process; and 

(d) does this correspondence system have a search function? 

Mr A.D. McRAE replied: 

(a) Yes 

(b)-(d) A new Ministerial correspondence system is being implemented. When the implementation is 
complete, all Ministerial correspondence will be scanned, stored electronically and available for 
online, full text searching. The current system records details of hard copy inwards Ministerial 
correspondence, action taken and has limited search capacity. 

MINISTERIAL OFFICES, CORRESPONDENCE, RECORDING SYSTEM 

102. Mr P.D. Omodei to the Minister representing the Minister for Education and Training 

Will the Minister advise of the following - 

(a) does the Minister’s office have software for recording inward and outgoing correspondence; 

(b) are details of all incoming and outgoing correspondence entered into this system; 

(c) are copies of the relevant correspondence scanned and stored electronically or filed as a hard copy as 
part of this process; and 

(d) does this correspondence system have a search function? 

Mr A.J. CARPENTER replied: 

(a) Yes 

(b)-(d) A new Ministerial correspondence system is being implemented. When the implementation is 
complete, all Ministerial correspondence will be scanned, stored electronically and available for 
online, full text searching. The current system records details of hard copy inwards Ministerial 
correspondence and action taken and has limited search capacity. 

MINISTERIAL OFFICES, CORRESPONDENCE, RECORDING SYSTEM 

103. Mr P.D. Omodei to the Minister for Consumer and Employment Protection; Indigenous Affairs; Minister 
Assisting the Minister for Water Resources 

Will the Minister advise of the following - 

(a) does the Minister’s office have software for recording inward and outgoing correspondence; 

(b) are details of all incoming and outgoing correspondence entered into this system; 

(c) are copies of the relevant correspondence scanned and stored electronically or filed as a hard copy as 
part of this process; and 

(d) does this correspondence system have a search function? 

Mr J.C. KOBELKE replied: 

(a) Yes 

(b)-(d) A new Ministerial correspondence system is being implemented. When the implementation is 
complete, all Ministerial correspondence will be scanned, stored electronically and available for 
online, full text searching. The current system records details of hard copy inwards Ministerial 
correspondence, action taken and has limited search capacity. 
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MINISTERIAL OFFICES, CORRESPONDENCE, RECORDING SYSTEM 

104. Mr P.D. Omodei to the Attorney General; Minister for Health; Electoral Affairs 

Will the Minister advise of the following - 

(a) does the Minister’s office have software for recording inward and outgoing correspondence; 

(b) are details of all incoming and outgoing correspondence entered into this system; 

(c) are copies of the relevant correspondence scanned and stored electronically or filed as a hard copy as 
part of this process; and 

(d) does this correspondence system have a search function? 

Mr J.A. McGINTY replied: 

(a)-(d)  Yes. The current database management system records details of incoming and outgoing Ministerial 
correspondence, action taken but has a limited search capacity. A new records management 
correspondence system is expected to be implemented. When the implementation is complete, all 
Ministerial correspondence will be scanned, stored electronically and available for online, full text 
searching.  

MINISTERIAL OFFICES, CORRESPONDENCE, RECORDING SYSTEM 

108. Mr P.D. Omodei to the Minister for State Development; Energy 

Will the Minister advise of the following - 

(a) does the Minister’s office have software for recording inward and outgoing correspondence; 

(b) are details of all incoming and outgoing correspondence entered into this system; 

(c) are copies of the relevant correspondence scanned and stored electronically or filed as a hard copy as 
part of this process; and 

(d) does this correspondence system have a search function? 

Mr A.J. CARPENTER replied: 

(a) Yes 

(b)-(d) A new Ministerial correspondence system is being implemented. When the implementation is 
complete, all Ministerial correspondence will be scanned, stored electronically and available for 
online, full text searching. The current system records details of hard copy inwards Ministerial 
correspondence and action taken and has limited search capacity. 

MINISTERIAL OFFICES, CORRESPONDENCE, RECORDING SYSTEM 

109. Mr P.D. Omodei to the Minister for Community Development; Culture and the Arts; Women's Interests 

Will the Minister advise of the following - 

(a) does the Minister’s office have software for recording inward and outgoing correspondence; 

(b) are details of all incoming and outgoing correspondence entered into this system; 

(c) are copies of the relevant correspondence scanned and stored electronically or filed as a hard copy as 
part of this process; and 

(d) does this correspondence system have a search function? 

Ms S.M. McHALE replied: 

(a) Yes 

(b)-(d) A new Ministerial correspondence system is being implemented. When the implementation is 
complete, all Ministerial correspondence will be scanned, stored electronically and available for 
online, full text searching. The current system records details of hard copy inwards Ministerial 
correspondence, action taken and has limited search capacity. 

MINISTERIAL OFFICES, CORRESPONDENCE, RECORDING SYSTEM 

110. Mr P.D. Omodei to the Minister for Disability Services; Sport and Recreation; Citizenship and Multicultural 
Interests; Seniors 

Will the Minister advise of the following - 

(a) does the Minister’s office have software for recording inward and outgoing correspondence; 
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(b) are details of all incoming and outgoing correspondence entered into this system; 

(c) are copies of the relevant correspondence scanned and stored electronically or filed as a hard copy as 
part of this process; and 

(d) does this correspondence system have a search function? 

Mr R.C. KUCERA replied: 

(a) Yes 

(b)-(d) A new Ministerial correspondence system is being implemented. When the implementation is 
complete, all Ministerial correspondence will be scanned, stored electronically and available for 
online, full text searching. The current system only records brief details of hard copy inwards 
Ministerial Correspondence, and the action taken.  There is currently no text searching capacity for 
text contained within a piece of correspondence. 

MINISTERIAL OFFICES, CORRESPONDENCE, RECORDING SYSTEM 

111. Mr P.D. Omodei to the Minister for Tourism; Racing and Gaming; Youth; Peel and the South West 

Will the Minister advise of the following - 

(a) does the Minister’s office have software for recording inward and outgoing correspondence; 

(b) are details of all incoming and outgoing correspondence entered into this system; 

(c) are copies of the relevant correspondence scanned and stored electronically or filed as a hard copy as 
part of this process; and 

(d) does this correspondence system have a search function? 

Mr M. McGOWAN replied: 

(a) Yes 

(b) Yes 

(c) All correspondence is scanned and stored electronically; but not all hard copies are retained. 

(d) Yes 

Note: A new correspondence system is being implemented. When the implementation is complete, all 
Ministerial correspondence will be scanned, stored electronically and available for online, full text searching. 
The current system records details of hard copy inwards Ministerial correspondence and action taken and has 
limited search capacity. 

MINISTERIAL OFFICES, CORRESPONDENCE, RECORDING SYSTEM 

113. Mr P.D. Omodei to the Minister for Local Government and Regional Development; Land Information; 
Goldfields-Esperance and Great Southern 

Will the Minister advise of the following - 

(a) does the Minister’s office have software for recording inward and outgoing correspondence; 

(b) are details of all incoming and outgoing correspondence entered into this system; 

(c) are copies of the relevant correspondence scanned and stored electronically or filed as a hard copy as 
part of this process; and 

(d) does this correspondence system have a search function? 

Mr J.J.M. BOWLER replied: 

In terms of my Ministerial Office: 

(a)-(d) Yes 

GOVERNMENT CONTRACTS IN EXCESS OF $5 000 

127. Mr P.D. Omodei to the Minister for Disability Services; Sport and Recreation; Citizenship and Multicultural 
Interests; Seniors 

Will the Minister provide details of all contracts undertaken by the Minister’s office since 1 January 2004 that exceed 
$5000, including but not limited to - 

(a) the purpose of the contract; and 
(b) the final total cost of the contract? 
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Mr R.C. KUCERA replied: 

Although it is anticipated that there would not be a significant number of single purchases that exceed $5,000 the 
provision of the information would still require considerable research including an analysis of invoices and payments 
associated with the activities of the Minister's Office. 

This would divert staff resources from their normal duties that cannot be currently justified. 

However, if the Member has a specific query I will endeavour to provide a response. 

GOVERNMENT CONTRACTS IN EXCESS OF $5 000 

132. Mr P.D. Omodei to the Minister representing the Minister for Fisheries; the Kimberley, Pilbara and Gascoyne 

Will the Minister provide details of all contracts undertaken by the Minister’s office since 1 January 2004 that exceed 
$5000, including but not limited to - 

(a) the purpose of the contract; and 
(b) the final total cost of the contract? 

Mr J.J.M. BOWLER replied: 

Although it is anticipated that there would not be a significant number of single purchases that exceed $5,000 the 
provision of the information would still require considerable research including an analysis of invoices and payments 
associated with the activities of the Minister's Office. 

This would divert staff resources from their normal duties that cannot be currently justified. 

However, if the Member has a specific query I will endeavour to provide a response.  

GOVERNMENT CONTRACTS, OUTSIDE SCOPE OF WHOLE-OF-GOVERNMENT COMMON USE 
CONTRACTS 

149. Mr P.D. Omodei to the Minister representing the Minister for Fisheries; the Kimberley, Pilbara and Gascoyne 

Will the Minister provide details of all contracts undertaken by the Minister’s office since 1 January 2004 that were 
outside the scope of the whole of Government common use contracts, including but not limited to - 

(a) the purpose of the contract; and 
(b) the cost of the contract? 

Mr J.J.M. BOWLER replied: 

The State Supply Commission's draft 'Procurement Users Guide' states: 

"For many purchases the price for the goods or services is at a standard rate, eg taxi fares, publications. 
Payment for these simple purchases constitutes a contract. In other circumstances a letter, email, facsimile, 
purchase order, or use of a purchasing card will form a contract." 

Given this interpretation of contracts, the staff resources necessary to collect this information cannot be currently 
justified.  

However, if the Member has a specific query I will endeavour to provide a response. 

GRACETOWN CLIFF COLLAPSE, PAYMENT OF LEGAL FEES 

181. Mr A.J. Simpson to the Attorney General 

(1) Did the Government contract any non-Government legal assistance in its defence of the claim against the State 
Government or any of its Departments in respect to the Gracetown Cliff collapse tragedy? 

(2) If so -  

(a) what is the total of the expenses incurred; 
(b) to whom will the funds be paid; and 
(c) will the Attorney-General provide a detailed breakdown of the expenses? 

(3) Has the Government agreed to pay any legal fees incurred by the proponents of the failed action taken against 
the Government regarding the Gracetown Cliff collapse tragedy? 

(4) If so -  

(a) what is the expected total of these expenses; 
(b) to whom will the funds be paid; and 
(c) will the Attorney-General provide a detailed breakdown of the expenses? 

(5) Has the Government made or agreed to make any other payments to any non-Government entity in relation to 
the Gracetown Cliff collapse tragedy? 
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(6) If so -  

(a) what is the expected total of these payments; 
(b) to whom will the funds be paid; and 
(c) will the Attorney-General provide a detailed breakdown of the expenses? 

Mr J.A. McGINTY replied: 

(1) No. 

(2) (a)-(c) Not applicable. 

(3) No. 

(4) (a)-(c) Not applicable. 

(5) No. 

(6) (a)-(c) Not applicable. 

GOVERNMENT DEPARTMENTS AND AGENCIES, LEGAL ADVICE, EXPENDITURE 

266. Mr P.D. Omodei to the Minister for Local Government and Regional Development 

Will the Minister provide the following for each Department and Agency under the Minister’s control, including the 
Ministerial office -  

(a) the total amount spent on legal advice since 1 July 2003;  
(b) the name of each provider of legal advice;  
(c) the amount paid to each provider of legal advice; and  
(d) the service for which the payments were made? 

Mr J.J.M. BOWLER replied: 

In terms of My Ministerial Office since 10 March 2005 please be advised as follows: 

(a) Nil 

(b)-(d) Not applicable 

In terms of the Department of Local Government and Regional Development, please be advised as follows: 

(a) $36,922.38. 

(b),(c)  Department of Justice - $35,238.88. 
Department of Treasury and Finance - $1,683.50. 

(d) Department of Justice - Preparation and advice associated with financial assistance agreements. 
Department of Treasury and Finance - Contract preparation and advice. 

GOVERNMENT DEPARTMENTS AND AGENCIES, LEGAL ADVICE, EXPENDITURE 

268. Mr P.D. Omodei to the Minister for Tourism; Racing and Gaming; Youth; Peel and the South West 

Will the Minister provide the following for each Department and Agency under the Minister’s control, including the 
Ministerial office -  

(a) the total amount spent on legal advice since 1 July 2003;  
(b) the name of each provider of legal advice;  
(c) the amount paid to each provider of legal advice; and  
(d) the service for which the payments were made? 

Mr M. McGOWAN replied: 

The detailed information sought by the Member is not readily available. Provision of the information would require 
considerable research which would divert staff away from their normal duties. However, if the Member has a specific 
query I will endeavour to provide a response. 

NURSES, RECRUITMENT FROM OVERSEAS 

273. Mr P.D. Omodei to the Minister for Health 

For each six month period, commencing 1 January 2003, will the Minister advise how many nurses were recruited to 
Western Australia from the following countries -  

(a) United Kingdom; 
(b) Zimbabwe; 
(c) South Africa; 
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(d) United States of America; 
(e) Singapore; 
(f) New Zealand; and 
(g) other? 

Mr J.A. McGINTY replied: 

Number of overseas trained nurses that gained registration with the Nurses Board of Western Australia January 2003 to 
June 2005 by country of origin:  

 Jan-Jun 2003 Jul-Dec 2003 Jan-Jun 2004 Jul-Dec 2004 Jan-Jun 2005 

United Kingdom 140 129 96 78 109 

Zimbabwe 1 1 2 2 2 

South Africa 21 28 19 17 17 

United States of America 2 3 2 4 3 

Singapore 10 8 11 11 1 

New Zealand 46 35 39 21 28 

Other 60 63 49 62 26 

GOVERNMENT DEPARTMENTS AND AGENCIES, WEB SITES, ADMINISTRATION AND HOSTING COSTS 

276. Mr P.D. Omodei to the Parliamentary Secretary representing the Minister for Agriculture and Forestry; the 
Midwest and Wheatbelt 

For each website owned, operated or administered by each Department and Agency under the control of the Minister -  

(a) what is the annual cost of administering each website; and 
(b) what is the annual cost associated with the hosting of each website? 

Mr A.D. McRAE replied: 

Department of Agriculture  

(a)  $213,259.00  
(b)  $2,327.00  

Forest Products Commission  

(a)  $1,154.29  
(b)  $2,640  

Mid West Development Commission  

(a)  Approx $800 - $1000  
(b)  $814  

Wheatbelt Development Commission  

(a)  Nil - self administered  
(b)  $200 

GOVERNMENT DEPARTMENTS AND AGENCIES, WEB SITES, ADMINISTRATION AND HOSTING COSTS 

284. Mr P.D. Omodei to the Minister for Community Development; Culture and the Arts; Women's Interests 

For each website owned, operated or administered by each Department and Agency under the control of the Minister -  

(a) what is the annual cost of administering each website; and 
(b) what is the annual cost associated with the hosting of each website? 

Ms S.M. McHALE replied: 

Department of Culture and the Arts 

(a) In house administration 
(b) In house hosting 

Artsedge 

(a) $500 
(b) In house hosting 
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State Records Office 

(a) In house administration 
(b) In house hosting 

ScreenWest 

(a) $7 560 
(b) $1 016 

Perth Theatre Trust 

(a) $48 680 
(b) $8 484 

Art Gallery of Western Australia 

(a) $2 000 
(b) There are no annual costs directly attributable to the hosting of the website 

State Library of Western Australia 

(a) $1 150 
(b) In house hosting 

WA Museum 

(a) $6 572 
(b) In house hosting 

Department for Community Development 

(a) The budgeted cost for 05/06 for the administration of the following sites is $36,000: 

www.shakenbaby.communitydevelopment .wa.gov.au  
www.freedomfromfear.wa.gov.au  
www.community.wa.gov.au  
www.childcarelicensing.communitydevelopment.wa.gov.au  
www.lookingwest.communitydevelopme nt.wa.gov.au  

(b) The annual cost associated with the hosting of all of the above websites is $8,000 (excluding GST) 

GOVERNMENT DEPARTMENTS AND AGENCIES, WEB SITES, ADMINISTRATION AND HOSTING COSTS 

286. Mr P.D. Omodei to the Minister for Tourism; Racing and Gaming; Youth; Peel and the South West 

For each website owned, operated or administered by each Department and Agency under the control of the Minister -  

(a) what is the annual cost of administering each website; and 
(b) what is the annual cost associated with the hosting of each website? 

Mr M. McGOWAN replied: 

Tourism WA 

(a) westernaustralia.com $67,015 (of this amount, $55,000 was used to secure copyright for use of the 
name 'westernaustralia.com')  
forestholidays.com $10,000 

(b) westernaustralia.com $31,659 
forestholidays.com $12,827 

OCY  

(a) The estimated annual cost for the administration of the following sites is $3,060: 

cadetswa.wa.gov.au  
yacs.wa.gov.au  
youthawards.wa.gov.au 

(b) The annual cost associated with the hosting of all of the above websites is $6,120 

Peel Development Commission  

(a) $783.00 for the 2004/05 financial year 
(b) $2400.00 



5220 [ASSEMBLY - Tuesday, 13 September 2005] 

 

Racing, Gaming and Liquor  

Department of Racing, Gaming and Liquor 

(a) Internal Salary Cost - $31,882 
(b) $10,567 (2004/05) 

Burswood Park Board 

(a) Burswood Park Board pays an hourly rate fee for service, to an outside contractor for maintenance 
and updating the website - $868 for 2004/05. 

(b) $720 (2004/05) 

Racing and Wagering Western Australia 

(a) Administration Costs (2004/05) 
TABozbet (Betting site) $69,600 
RWWA Corporate Site $58,000 
Favourite Numbers Website $4,640 
Greyhounds as Pets $4,640 
TAB Tipping $4,690 

(b) Hosting Costs 2004/05) 
TABozbet (Betting site) 
Internal Hosting $38,400 

RWWA Corporate Site 
External Hosting $3,200 

Favourite Numbers Website  
External Hosting $3,200 

Greyhounds as Pets  
External Hosting $3,000 
TAB Tipping $12,000 

Western Australian Greyhound Racing Association 

(a) Internal Salary Cost - $6,800 

(b) $60 (2004/05) 

RIA 

(a)  The RIA website is administered internally by a RIA staff member at a cost of approximately $6,867 p.a. 
In 2002/03 the website went through a significant upgrade at a cost of $38,610 (phase 1). This was carried out 
by KT Studio (formerly a subsidiary of DOIR but now with TAFE), with phase 2 being carried out in 2003/04 
at a cost of $33,000. KT studios was also paid $3,235 in 2004/05 for two specific tasks, being the servicing of 
the server and design of a calendar of events. 

(b) The RIA is currently hosted by KT Studio (TAFE) free of charge. The RIA is currently looking at hosting 
options and design modification of the website over the next 12 months at a minimum anticipated cost of 
$10,000 p.a 

South West Development Commission 

(a) $7 076.51 
(b) $220 

GOVERNMENT DEPARTMENTS AND AGENCIES, WEB SITES, ADMINISTRATION AND HOSTING COSTS 

288. Mr P.D. Omodei to the Minister for Local Government and Regional Development; Land Information; 
Goldfields-Esperance and Great Southern 

For each website owned, operated or administered by each Department and Agency under the control of the Minister -  

(a) what is the annual cost of administering each website; and 

(b) what is the annual cost associated with the hosting of each website? 

Mr J.J.M. BOWLER replied: 

In terms of the Department of Local Government and Regional Development 

a)  Nil, the Department administers all websites internally. 
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b)  $13,128 for all of the following websites: 

Department of Local Government and Regional Development 
Community Wise 
Grants Directory 
Westlink 
Telecentres 
Telecentre Forums 
Telecentres Information System 
WA Community Leadership 

In terms of the Department of Land Information: 

(a) WALIS - $4,500 
Landgate - $1,058,888 
GeoSamba - $18,375 
Landonline - $104,218 
dli.wa.gov.au - $78,450 
vgo.wa.gov.au - $11,000 

(b) The host fee is incorporated into the administration fee above. 
In terms of the Goldfields-Esperance Development Commission: 

a)  $8,135 
b)  $1,050 

In terms of the Great Southern Development Commission: 

The Great Southern Development Commission has one website www.gsdc.wa.gov.au. The associated costs are: 

a)  Staff time to administer the website is approximately $3,000 per annum 
b)  Hosting charges are $129 for the web site + $50 for the domain name. 

GOVERNMENT DEPARTMENTS AND AGENCIES, WEB SITES, UPGRADING 

293. Mr P.D. Omodei to the Parliamentary Secretary representing the Minister for Agriculture and Forestry; the 
Midwest and Wheatbelt 

For each website owned, operated or administered by each Department and Agency under the control of the Minister -  

(a) are there any plans to undertake a major upgrade of any of these websites during the 2005-2006 
financial year; and 

(b) if so – 

(i) what is the reason for this upgrade; and 
(ii) what is the cost of the upgrade? 

Mr A.D. McRAE replied: 

(a)-(b) Presently, this information is subject to change as the Western Australian Government is 
progressively reviewing public sector websites. This is underpinned by the e-Government Strategy for 
the Western Australian Public Sector (2004), which aims to deliver a more efficient public sector 
through integrated services and improved opportunities for community participation. Once the review 
is completed the Government would be in a position to provide more reliable information. 

GOVERNMENT DEPARTMENTS AND AGENCIES, WEB SITES, UPGRADING 

296. Mr P.D. Omodei to the Attorney General; Minister for Health; Electoral Affairs 
For each website owned, operated or administered by each Department and Agency under the control of the Attorney-
General -  

(a) are there any plans to undertake a major upgrade of any of these websites during the 2005-2006 
financial year; and 

(b) if so – 

(i) what is the reason for this upgrade; and 
(ii) what is the cost of the upgrade? 

Mr J.A. McGINTY replied: 

(a)-(b) Presently, this information is subject to change as the Western Australian Government is 
progressively reviewing public sector websites. This is underpinned by the e-Government Strategy for 
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the Western Australian Public Sector (2004), which aims to deliver a more efficient public sector 
through integrated services and improved opportunities for community participation. Once the review 
is completed the Government would be in a position to provide more reliable information. 

GOVERNMENT DEPARTMENTS AND AGENCIES, WEB SITES, UPGRADING 

302. Mr P.D. Omodei to the Minister for Disability Services; Sport and Recreation; Citizenship and Multicultural 
Interests; Seniors 

For each website owned, operated or administered by each Department and Agency under the control of the Minister -  

(a) are there any plans to undertake a major upgrade of any of these websites during the 2005-2006 
financial year; and 

(b) if so – 

(i) what is the reason for this upgrade; and 
(ii) what is the cost of the upgrade? 

Mr R.C. KUCERA replied: 

(a)-(b) Presently, this information is subject to change as the Western Australian Government is 
progressively reviewing public sector websites. This is underpinned by the e-Government Strategy for 
the Western Australian Public Sector (2004), which aims to deliver a more efficient public sector 
through integrated services and improved opportunities for community participation. Once the review 
is completed the Government would be in a position to provide more reliable information. 

GOVERNMENT DEPARTMENTS AND AGENCIES, WEB SITES, UPGRADING 

305. Mr P.D. Omodei to the Minister for Local Government and Regional Development; Land Information; 
Goldfields-Esperance and Great Southern 

For each website owned, operated or administered by each Department and Agency under the control of the Minister -  

(a) are there any plans to undertake a major upgrade of any of these websites during the 2005-2006 
financial year; and 

(b) if so – 

(i) what is the reason for this upgrade; and 
(ii) what is the cost of the upgrade? 

Mr J.J.M. BOWLER replied: 

(a)-(b) Presently, this information is subject to change as the Western Australian Government is 
progressively reviewing public sector websites. This is underpinned by the e-Government Strategy for 
the Western Australian Public Sector (2004), which aims to deliver a more efficient public sector 
through integrated services and improved opportunities for community participation. Once the review 
is completed the Government would be in a position to provide more reliable information. 

COUNTRY HEALTH SERVICES, NURSING VACANCIES 

311. Mr P.D. Omodei to the Minister for Health 

I refer the Minister to the topic of nursing vacancies in the Country Health Services, and ask, what is the number of 
vacancies that exist for -  

(a) registered nurses; 
(b) enrolled nurses; and/or 
(c) directors, managers or chief executives; in the following areas -  

(i) the South West Area Health Service; 
(ii) the Goldfields South East region of the Western Australian Country Health Service; 
(iii) the Great Southern region of the Western Australian Country Health Service; 
(iv) the Kimberley region of the Western Australian Country Health Service; 
(v) the Midwest Murchison region of the Western Australian Country Health Service; 
(vi) the Pilbara Gascoyne region of the Western Australian Country Health Service; and 
(vii) the Wheatbelt region of the Western Australian Country Health Service? 

Mr J.A. McGINTY replied: 
The number of all health professional positions varies due to changes in clinical demand. The number of nursing staff 
required to meet hospital needs is governed by the Nursing Hours per Patient Day (NHpPD) workload management 
model. The model identifies the number of nurses required based on bed occupancy and the profile of the patients in 
those beds.  
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Seasonal factors such as the winter influenza places demands on hospital emergency departments and in-patient areas 
and therefore alters the number of nursing positions required to meet patient need.  

In some of the country locations, such as the Kimberley and Pilbara Gascoyne, there is a high staff turnover, due to the 
harsh climate and remoteness and the need to employ transient clinical staff, those who have elected to have a working 
holiday and therefore usually only accept short term or temporary contracted work.  

In other regions, such as the Wheatbelt and Great Southern, some of the nursing staff do not wish to be either part time 
or full time permanent employees as they wish to the have the personal flexibility to only work when they wish to, as a 
casual employee. The local hospitals are often reliant on these staff to form part of the core 24-hour roster coverage. 
This same group of casual nursing staff is also called upon when additional staffing is required to meet increased 
clinical demand.  

(i) South West Area Health Service 

(a) 30.5 (RNs) 
(b) 3.5 (ENs) 
(c) 4 (Directors, Managers, CEOs) 

Average usage of nursing staff over previous 13 months for South West Area Health Service 
is 359.49 FTE Registered Nurses, 101.08 FTE Enrolled Nurses and casual nursing usage 46.7 FTE 
(majority RNs, no breakdown figure available.)  

(ii) Goldfields South East 

(a)  25.0 FTE vacant   239.5 total RN FTE 
(b)   1.0 FTE vacant   42.3 total EN FTE 
(c)   1.0 FTE vacant   N/A 

(iii) Great Southern 

(a)  10.0 FTE vacant    232.9 total RN FTE 
(b)   3.0 FTE vacant   80.0 total EN FTE 
(c)   0.0 FTE vacant   N/A 

(iv) Kimberley 

(a)  16.0 FTE vacant    222.5 total RN FTE 
(b)   2.0 FTE vacant    43.7 total EN FTE 
(c)   1.0 FTE vacant    N/A 

(v) Midwest Murchison 

(a)  6.6 FTE vacant   179.2 total RN FTE 
(b)  4.0 FTE vacant    59.6 total EN FTE 
(c)  3.0 FTE vacant   N/A 

(vi) Pilbara Gascoyne 

(a)  40.0 FTE vacant    225.1 total RN FTE 
(b)   0.0 FTE vacant    65.7 total EN FTE 
(c)   6.0 FTE vacant    N/A 

(vii) Wheatbelt 

(a)  19.0 FTE vacant   272.2 total RN FTE 
(b)   4.2 FTE vacant    139.8 total EN FTE 
(c)   7.0 FTE vacant    N/A 

The responses quoted above in (ii) to (vii) are all regions of the WA Country Health Service. 

WA Country Health Service: 
Grand Total: 130.8 FTE vacant    1802.5 total RN and EN FTE 

INSURANCE, PROFESSIONAL INDEMNITY AND MEDICAL NEGLIGENCE CLAIMS 

312. Mr P.D. Omodei to the Minister for Health 

I refer the Minister to the topic of the cost of professional indemnity and medical negligence claims, and ask - 

(a) will the Minister explain why premiums for professional indemnity insurance are comparatively low 
compared to the cost of medical negligence claims that were settled; and 

(b) where are the funds drawn from for payments made when settlements are reached for medical 
negligence claims relating to incidents that occurred after 1 July 1997? 
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Mr J.A. McGINTY replied: 

(a) Professional indemnity insurance does not cover claims arising from medical treatment. Since 1 
July 1997, such claims have been managed separately by way of a medical treatment liability cover 
policy purchased from RiskCover. 

(b) From RiskCover. 

TELEVISION MARKETING AND PROMOTION OF WESTERN AUSTRALIA 

318. Mr P.D. Omodei to the Minister for Tourism 

I refer the Minister to the topic of expenditure on the marketing and promotion of Western Australia, and ask for the 
financial years 2001-2002, 2002-2003, 2003-2004, 2004-2005, 2005-2006, what was, or is planned to be, the total State 
Government expenditure on -  

(a) international television marketing and promotion of Western Australia; 
(b) interstate television marketing and promotion of Western Australia; and 
(c) intrastate television marketing and promotion of Western Australia? 

Mr M. McGOWAN replied: 

Tourism Western Australia's total discretionary marketing allocation is as follows:  

2001-2002  $16 297 878 
2002-2003  $14 593 857 
2003-2004  $14 711 763 
2004-2005  $22 836 243 
2005-2006  $22 928 454 

Please note in 2001-2002 the total discretionary marketing allocation included crisis funding of $1.8 million to support 
the tourism industry in light of 911 and the Ansett demise. 

The question also requested a breakdown of television promotion in the intrastate, interstate and international markets, 
which I will provide. However it should be noted that in the last few years Tourism Western Australia has adopted a 
targeted market approach that focuses on marketing mediums that provide the greatest return on investment. Free-to-air 
television is becoming increasingly more expensive and free-to-air audiences continue to decline. 

Tourism marketing campaigns embrace multi-mediums including elements of print, outdoor, on-line, collateral and 
direct mail. 

(a) 2001-2002  $26 600 
2002-2003  $62 000 
2003-2004  $30 000 
2004-2005  $245 875 
2005-2006  $235 000 

(b) 2001-2002  $448 900 
2002-2003  Nil 
2003-2004  Nil 
2004-2005  $2 914 375 
2005-2006  $950 000 

(c) 2001-2002  $2 197 480 
2002-2003  $737 144 
2003-2004  $454 000 
2004-2005  $268 108 
2005-2006  The total funding pool for the RTO marketing structure is $2.954M. The 

responsibility for intrastate marketing is managed by the State's five Regional 
Tourism Organisations. 

It is to be noted that 2005-2006 figures show budget allocations which have been identified for brand 
campaigns, a large proportion of which will include television advertising. Some funds may, however, be spent 
on other media such as print and outdoor. Final determinations are yet to be made on the exact nature of each 
campaign. 

All figures for (a) include GST. 

TOURISM OFFICES, DOMESTIC AND INTERNATIONAL, LOCATIONS, EMPLOYEES AND BUDGETS 

319. Mr P.D. Omodei to the Minister for Tourism 

I refer the Minister to Western Australia’s domestic and international tourism offices, and ask - 
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(a) where are each of Western Australia’s domestic and international tourism offices located; 

(b) what is the total number of people employed in each office; 

(c) of those employed in these offices, how many are -  

(i) full time; 
(ii) part time; and/or 
(iii) casual; 

(d) what is the total budget for each office in 2005-2006, including but not limited to - 

(i) wages and salaries; 
(ii) promotion activities; 
(iii) lease costs; 
(iv) travel costs; and/or 
(v) other; 

(e) what is the total amount of money that was, or is, allocated for the operation of all of these offices in 
the years -  

(i) 2000-2001; 
(ii) 2001-2002; 
(iii) 2002-2003; 
(iv) 2003-2004; 
(v) 2004-2005; 
(vi) 2005-2006; 
(vii) 2006-2007; 
(viii) 2007-2008; and 
(ix) 2008-2009? 

Mr M. McGOWAN replied: 

(a)  Domestic:  
Perth Head Office - 2 Mill Street Perth  
Western Australian Visitor Centre - Cnr Forrest Chase and Wellington Street Perth  
East Coast - Level 18 Tower 2, Darling Park, 201 Sussex Street Sydney  
Kimberley - 7 Ebony Street, Kununurra  
Pilbara - Cnr Searipple & Welcome Roads, Karratha  
Gascoyne - 1st Floor, 15 Stuart Street, Carnarvon  
Mid West - Ground Floor, Cnr Chapman & Cathedral Ave, Geraldton  
South West - 10th Floor, Bunbury Tower, 61 Victoria Street, Bunbury  
Great Southern & Southern Forests - Pyrmont House, 110 Serpentine Road, Albany  
Goldfields Esperance - 377 Hannan Street, Kalgoorlie  
Peel & Inland South West - Suite 11 55 Mandurah Terrace, Mandurah  

International:  
Japan - New Otani Garden Court Building, Level 28F, 4-1 Kioi-cho, Chiyoda-ku Tokyo  
Singapore - #08-02A United Square, 101 Thomson Road, Singapore  
China - C/- WA Trade Office Shanghai  

Tourism WA has contracted with Tourism Australia to represent the interests of Western Australia in the 
UK/Ireland (from London) and Central European markets (from Munich). In addition there are companies 
contracted for part of 2005/6 to represent Western Australia in Korea and New Zealand.  

(b)-(c)  Perth Head Office - 119 employees: 101 full time and 18 part time staff.  
Western Australian Visitor Centre - 22 employees: 17 full time, 3 part time and 2 casual staff.  
East Coast - 4 full time employees.  
Kimberley - 1 full time employee.  
Pilbara - 1 full time employee.  
Gascoyne - 1 full time employee.  
Mid West - 1 full time employee.  
South West - 3 full time employees.  
Great Southern & Southern Forests - 1 full time employee.  
Goldfields Esperance - 1 full time employee.  
Peel & Inland South West - 1 full time employee.  
Japan - 1 full time employee.  
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Singapore - 1 full time employee.  
China - 1 full time employee.  

For the UK/Ireland, Central Europe, Korea and New Zealand see (a).  

(d)  Perth Head Office - $33,463,805  
Western Australian Visitor Centre - $1,095,923  
Kimberley - $158,699  
Pilbara - $166,673  
Gascoyne - $122,276  
Mid West - $130,030  
South West - $750,175  
Great Southern & Southern Forests - $124,793  
Goldfields Esperance - $125,912  
Peel & Inland South West - $123,938  
Sydney-Australia East Coast - $2,949,910  
(Note: the budget of $575,000 for New Zealand is managed from Sydney.)  
Japan - $1,723,291  
United Kingdom - $2,471,565  

Funding for the following markets is managed from London:  
• Italy - $49,675  
• France - $5,575  
• Denmark - $2,500  
• Ireland - $7,500  

Funding for the following markets is managed from Munich:  
• Germany - $532,260  
• Switzerland - $207,000  
• Netherlands - $57,000  
• Singapore - $533,000 (Note: The budget of $182,000 for Malaysia is managed from Singapore.)  

China - $530,500 (Note: The budget of $122,500 for Hong Kong is managed from China.)  

Activities in the following countries are managed from the Perth Office:  
• South Africa - $35,000  
• United Arab Emirates - $37,500  
• Korea - $1,500,000  

(e)  2000 - 2001: $33,894,000 (Source: 2000/01 Annual Report).  
2001 - 2002: $32,044,000 (Source: 2001/02 Annual Report).  
2002 - 2003: $33,683,000 (Source: 2002/03 Annual Report).  
2003 - 2004: $35,426,000 (Source: 2003/04 Annual Report).  
2004 - 2005: $42,991,000 (Source 2004/05 Annual Report).  
2005 - 2006: $47,784,000 includes $6m boost funding (Source: 2004/05 published budget statements).  
2006 - 2007: $40,216,000 (Source: 2004/05 published budget statements).  
2007 - 2008: $39,663,000 (Source: 2004/05 published budget statements).  
2008 - 2009: $40,641,000 (Source: 2004/05 published budget statements).  

Note: Question (e) does not ask for a breakdown and does not provide an interpretation for 'operation' therefore 
the total Tourism WA budget has been quoted. 

TRADE OFFICES, BUDGET DETAILS 

321. Mr P.D. Omodei to the Minister for State Development 

I refer the Minister to the topic of trade offices for which the Minister is responsible, and ask -  

(a) for each office for which the Minister is responsible, will the Minister provide a detailed breakdown 
of budget items other than the breakdown of wages and salaries, promotion activities, lease costs and 
travel costs, that comprise the total budget for 2004-2005; and 

(b) what is the total amount of money that has been allocated for the operation of these offices in 2005-
2006? 

Mr A.J. CARPENTER replied: 

a)  Breakdown of budget items for 2004-2005 other than wages and salaries, promotion activities, lease costs and 
travel costs are as follows: 
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Breakdown for 2004-2005 based on actuals (A$'000): 

Account Groups China India  Indonesia Malaysia South 
Korea  

Taiwanu Thailandu Hong 
Kongu 

Libyau TOTAL 

Payroll 114.2 93.6 58.3 89.9             

Communications 19.0 28.9 11.2 8.3 15.4           

Conference 
Attendance 

7.1 2.0 0.2 4.2             

Consultants & 
Servicesv 

236.9 267.1 207.8 68.8 239.6 178.5 23.5 61.9 11.6   

Equipment 
Expenditure 

  3.1 5.1 1.0 10.0           

Maintenance of 
Assets 

1.0 2.5 0.1 5.6 0.1           

Motor Vehicle 
Costs 

3.6 4.6 0.8 0.5 5.1           

Other Staffing 
Costs 

23.4 26.8 99.2 14.0 19.8           

Publications & 
Printing 

0.2 15.5 -1.9 31.9 10.2           

Stationery & 
Incidentals 

10.0 15.9 7.6 13.5 17.7           

Travel 42.7 24.0 11.7 13.4 25.8 4.8 1.5       

Capital 
Expenditure 

9.4 9.6 2.7 1.3 11.8           

Total 467.5  493.6 404.7 252.2 355.5 183.268 25.021 61.923 11.582 2255.3 

Note:  
u Taiwan, Thailand, Hong Kong and Libya are based on contract with Austrade. 
v Mostly comprising salaries of locally engaged staff. 

b)  Total amount of money that has been allocated for the operations of the overseas offices in 2005-2006 
(including the new USA office): A$3.06 million. 

BROOKDALE WASTE TREATMENT PLANT, HEALTH ISSUES 

326. Ms K. Hodson-Thomas to the Minister for Health 

I refer to concerns that the Department of Health has not taken proper care or action into investigating complaints of ill-
health resulting from the Brookdale Waste Treatment Plant, and ask - 

(a) why did the Department of Health intervene to prevent the Brookdale Community having access to 
the expertise of Doctor Mark Donohue, who had been commissioned by that group to assess the 
health issues that they felt had resulted from the Brookdale Waste Treatment Plant; 

(b) is the Department of Health aware of the results of Dr Donohue’s 2003 assessment of 29 people, who 
felt that their health concerns were a result of the Brookdale Waste Treatment Plant; 

(c) if so, what were these results; 

(d) what actions has the Department of Health taken to assess claims that significant health concerns have 
been experienced by members of the local community, and that they consider these are the result of 
the Brookdale Waste Treatment Plant; 

(e) what actions does the Minister intend to take to resolve these claims and the related health concerns; 
and 

(f) does a conflict of interest exist between claims of health issues resulting from the Plant, and the fact 
that the Health Department was responsible for a period of six years to ensure the Brookdale Waste 
Treatment Plant did not represent a health risk to the community? 

Mr J.A. McGINTY replied: 

(a) The Department of Health did not intervene to prevent or limit the community having access to 
Doctor Mark Donohue. 

(b)-(c)  The Department of Health is aware of media coverage of claims to this effect; however, the results of 
Dr Donohue's assessment have not been provided to the Department. 
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(d) The Department of Health has extensively investigated the potential for the Plant to have caused ill 
health in the community:  

 The health of the community was assessed by a telephone survey of 1056 residents living within 
a five kilometre radius of the Plant. This survey did not reveal any pattern of illness that could be 
related to the Plant. 

 Biological testing of concerned people for heavy metals did not show any increase above 
expected levels. 

 The processing of waste treatment in the Plant did not cause the release of toxic materials. 

 The surrounding environment was not contaminated by heavy metals or volatiles from the Plant. 

This suite of information does not support the claims that the Waste Treatment Plant has caused ill 
health in the community.  

(e) The Department of Health has offered to meet with and support affected people with their local 
medical practitioners to ensure that their health concerns have been fully investigated and, if 
necessary, treated. This offer has been rejected by the community. The information collected from all 
government investigations relating to the potential for the Brookdale Waste Treatment Plant to affect 
the health of the surrounding community has been referred to the Environmental Health Foundation 
for independent review. 

(f) No. The Department of Health has a primary and overriding responsibility to protect the health of the 
community, regardless of its former involvement in the management of the plant. 

VASSE DENTAL CLINIC, REVIEW 

327. Mr T.R. Buswell to the Minister for Health 

(1) I refer to the answer to Legislative Assembly question on notice No. 69, and ask when was the $1,320,000 
allocated to the Vasse Dental Clinic? 

(2) Will the Minister list where this allocation has been spent at the clinic? 

(3) When will the second full time dentist begin at the clinic? 

(4) How is the figure of 8,519 eligible patients determined? 

(5) How many eligible patients would the region require before the department will increase - 

(a) the number of dentists; and/or 
(b) technical staff at the clinic; and/or 
(c) clinic facilities? 

(6) Has a review been completed on the dental service requirements of the region? 
(7) If yes, when was this review conducted? 
(8) What were the specific outcomes relating to the Vasse Dental Clinic? 
(9) If this review was more than 5 years old, when will the next review be completed? 
(10) If no review is scheduled, why not? 

Mr J.A. McGINTY replied: 
(1) Over the financial years the allocations were; 

2000/2001 - $184,000 
2001/2002 - $263,000 
2002/2003 - $291,000 
2003/2004 - $316,000 
2004/2005 - $266,000. 

(2) The allocation was for salaries and other goods and services to provide patient care. 
(3) A dentist has been recruited from overseas and is being processed by the Department of Immigration and 

Multicultural and Indigenous Affairs. It is anticipated that the dentist will commence in December 2005. 
(4) It is determined from the Department of Social Security data on holders of Health Care Cards and Pensioner 

Concession Cards. 
(5) There are many factors which determine when staffing and facilities are increased. The number of eligible 

patients is only one of these. Other factors include demand for treatment, waiting times, support from private 
practices. 



 [ASSEMBLY - Tuesday, 13 September 2005] 5229 

 

(6) No formal review, although waiting times and staffing levels are monitored monthly. The number of eligible 
people is monitored annually. 

(7) Not applicable. 

(8) Not applicable. 

(9) Not applicable. 

(10) Services to the region will be adequate when the second dentist commences.  

ULTRASOUND CONTRACTS, REVIEW 

344. Mr T.R. Buswell to the Minister for Health 

(1) Is the Government conducting a review of ultrasound contracts throughout Western Australia? 

(2) If not, which health regions contracts will be reviewed? 

(3) Is the South West Area Health Service (SWAHS) contract part of this review? 

(4) If yes to (1), why is the government conducting a review? 

(5) When will the review begin? 

(6) How long is it expected to take? 

(7) What are the terms of reference for the review? 

(8) Who will be conducting the review? 

(9) Will the recommendations of the review be made public? 

Mr J.A. McGINTY replied: 

(1) Yes, a review is being undertaken on the provision of contracted radiology services to WA public hospitals, 
which will include ultrasound contracts. 

(2) Not applicable. 

(3) Yes. 

(4) To examine issues or shortcomings with current contract arrangements and to identify appropriate models for 
future contracting of radiology services. 

(5) The review has commenced. 

(6) By the end of 2005. 

(7) The terms of reference include: 

• Identify issues and risks associated with the delivery of externally provided diagnostic imaging services in 
public hospitals, taking into account: 

- relevant State and Commonwealth policies, legislation and agreements; and 
- good corporate governance processes and contract management responsibilities and methodologies. 

• Identify any factors prohibiting the service achieving acceptable clinical outcomes; and  

• Recommend an appropriate business model for future radiology services, taking into account opportunities 
for service optimisation and contract rationalisation. 

(8) The Department of Health and representatives from Area Health Services. An independent interstate 
Radiologist will be engaged in the next 4-6 weeks to consult with local service providers about issues 
impacting on service delivery and to provide expert advice to the review team. 

(9) Yes. 

DEPARTMENT OF CONSUMER AND EMPLOYMENT PROTECTION, INDUSTRIAL RELATIONS 
COMMISSION SUBMISSIONS 

345. Mr T.R. Buswell to the Minister for Consumer and Employment Protection 

(1) Will the Minister provide details of all submissions made by the Department of Consumer and Employment 
Protection to the Western Australian Industrial Relations Commission for the period 1 March 2005 to 30 
June 2005? 

(2) Will the Minister provide details of all submissions made by the Department of Consumer and Employment 
Protection to the Australian Industrial Relations Commission for the period 1 March 2005 to 30 June 2005? 
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Mr J.C. KOBELKE replied: 
(1) The Department of Consumer and Employment Protection made submissions in the following Western 

Australian Industrial Relations Commission proceedings in the period 1 March 2005 to 30 June 2005: 

Appearing on behalf of the Minister for Consumer and Employment Protection. 
784 of 2004 General Order pursuant to Section 50 - Termination, Change and Redundancy matters. 
Supplementary submission regarding application of the TCR General Order to Senior Executives. 
458 of 2005 Location Allowance General Order - Annual increase to Location Allowance in accordance with 
movements in the Consumer Price Index. 
576 of 2005 State Wage Case - Arbitrated Safety Net Review Decision and Review of the Minimum Wage 
Order. Submission supported "flow on" of the $17.00 per week National Wage Case increase to all State 
awards and the minimum adult wage under the Minimum Conditions of Employment Act 1993. 

Building Industry and Special Projects Inspectorate. 
431 of 2005BISPI v Michael Powell - Application Suspension/Revocation State Authorised Representatives 
Right of Entry Authority pursuant to 49(J)(5) Industrial Relations Act 1979. 
432 of 2005BISPI v Jamie Leggo - Application Suspension/Revocation State Authorised Representatives 
Right of Entry Authority pursuant to 49(J)(5) Industrial Relations Act 1979. 

Representing public sector agencies as an employer. 
1625 of 2004 Award Allowances Variation, State Research Stations Award. 
AG 11 of 2005 Agreement Registration, AWU (WA Public Sector) Department of Agriculture. 
AG 22 of 2005 Agreement Registration, AWU (WA Public Sector) CALM. 
AG 23 of 2005 Agreement Registration, AWU (WA Public Sector) CALM Visitor Centres. 
688 of 2005 Allowances Variation, Cultural Centre Award. 
653 of 2005 Allowances Variation, Zoological Gardens Employees Award. 
691 of 2005 Allowances Variation, WA Mint Security Officers Award. 
685 of 2005 Allowances Variation, Country High Schools Hostels Award. 
681 of 2005 Allowances Variation, Cleaners and Caretakers (Government) Award. 
642 of 2005 Allowances Variation, Recreation Camps (DSR) Award. 
663 of 2005 Allowances Variation, Catering Employees and Tea Attendants Award. 
686 of 2005 Allowances Variation, Community Welfare Department Hostels Award. 
618 of 2005 Allowances Variation, Gardeners (Government) Award. 
620 of 2005 Allowances Variation, Children's Services (Government) Award. 
703 of 2005 Allowances Variation, Parliamentary Employees Award. 
408 of 2004 Conference Award Updating Cleaners and Caretakers (Government) Award. 
PSA AG 7/2005 Agreement Registration, Legal Aid ASA. 
PSA AG 6/2005 Agreement Registration, Goldfields Esperance Development Commission ASA. 
PSA AG 10/2005 Agreement Registration, Lotteries Commission ASA. 
1692 of 2004 Agreement Registration, Racing and Wagering WA Clerks PA General Agreement. 
PSA 38/2004 Reclassification Appeal, WA Sports Centre Trust. 
PSA 39/2004 Reclassification Appeal, WA Sports Centre Trust. 
PSA 40/2004 Reclassification Appeal, WA Sports Centre Trust. 

102/2005 Unfair Dismissal Appeal, Rottnest Island Authority. 
PSA AG 12/2005 Agreement Registration, Department of Treasury and Finance ASA. 
AG 74 of 2005 Agreement Registration, Ministerial Chauffeurs Agreement. 

(2) The Department of Consumer and Employment Protection made submissions in the following Australian 
Industrial Relations Commission proceedings in the period 1 March 2005 to 30 June 2005: 

Appearing on behalf of the Minister. 
PR00205 Safety Net Review 2005 - Joint Submissions with the Labor States and Territories in support of a 
$20.00 per week increase to federal awards. 

OCCUPATIONAL SAFETY AND HEALTH, REPRESENTATIVES, PROVISIONAL IMPROVEMENT NOTICES 
AND TRIBUNAL HEARINGS 

346. Mr T.R. Buswell to the Minister for Consumer and Employment Protection 

(1) How many Safety and Health representatives were approved under the Occupational Safety and Health 
Act 1984 for the period 1 March 2005 to 30 June 2005? 
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(2) How many Provisional improvement notices were issued, by industry group classification, for the period 1 
March 2005 to 30 June 2005? 

(3) How many cases has the Western Australian Industrial Relations Commission, sitting as the Occupational 
Safety and Health Tribunal, heard for the period 1 March 2005 to 30 June 2005? 

(4) How many cases are in the process of being heard? 

Mr J.C. KOBELKE replied: 

(1)  WorkSafe does not "approve" the appointment of safety representatives.  Safety Representatives are elected by 
the employees in a workplace and the employer notifies WorkSafe of the elected safety representatives. 1056 
safety and health representatives were registered with WorkSafe during this time period. 

(2) The Act does not require provisional improvement notices to be reported to WorkSafe.  Therefore, WorkSafe 
does not have any records of the number of provisional improvement notices that have been issued. WorkSafe 
has not received any requests to review a PIN. 

(3) 3. 

(4) Nil. However, one case, heard on 25 July 2005, is currently pending judgement. 

VASSE MIDDLE SCHOOL, BUDGET 

348. Mr T.R. Buswell to the Minister representing the Minister for Education and Training 
(1) Has the amount budgeted for the Vasse Middle School ($27,000,000) been altered; and 

(i) if yes, what is the new budget figure; 
(ii) if yes, why has the budgeted figure been altered; and 
(iii) if yes, what are the building alterations? 

(2) What are the forward estimates for this project? 
(3) Does the current Vasse Middle School budget include a Library and/or Performing Arts Centre? 
(4) How much has been allocated to the funding of the Library and/or Performing Arts Centre? 

(5) When will the Library and/or Performing Arts Centre be built? 

(6) Is the Government considering sharing the Library funding with the local Shire; and 

(i) if yes, has the local Shire been approached for funds; and 
(ii) if yes, what response has been received from the Shire? 

Mr A.J. CARPENTER replied: 
(1) Yes 

(i) $22 million. 

(ii) The projected enrolments indicated that if full school facilities were constructed there would be under 
utilisation in the initial years.  

(iii) The library and the performing arts building will be provided in Stage 2. In the meantime one of the 
learning communities will be used - one half for a library and the other for the performing arts. 

(2) 2005/06 - $7 million; 2006/07 - $13 million; 2007/08 - $2 million. 
(3) No.  
(4) Nothing in the current budget. 
(5) The library and performing arts will be built in Stage 2 when enrolments indicate that additional permanent 

accommodation is required. 
(6) Yes. 

DISABILITY SERVICES COMMISSION, APPLICATIONS FOR SUPPORTED ACCOMMODATION 

356. Dr E. Constable to the Minister for Disability Services 

I refer to the answer to Legislative Assembly question on notice No. 3 of 2005, and ask -  

(a) will the Minister table a copy of the letter that unsuccessful applicants for supported accommodation 
receive from the Disability Services Commission; and  

(i) if not, why not; 

(b) of the 240 people who applied for supported accommodation funding in the last round of allocations, 
how many applicants fell into each of the following age groups -  
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(i) 0-10; 
(ii) 11-19; 
(iii) 20-29; 
(iv) 30-39; 
(v) 40-49; 
(vi) 50-59; 
(vii) 60-69; and 
(viii) 70 +; 

(c) how many of the 30 applicants who were successful with their application for funding were applying 
for their first out-of-home placement; 

(d) of the 30 applicants who were successful with their application for funding, how many were already 
in an accommodation placement but received additional funding to allow them to stay in their 
placement; 

(e) how many disability support services have out-of-home respite for people with high support needs; 

(f) are any of the services in (e) likely to close their doors over the next 12 months; and 

(g) of the 206 applicants who were unsuccessful in securing funding, how many are able to gain access to 
the following assistance -  

(i) Commonwealth carer support services; and  
(ii) Commonwealth-funded emergency respite services? 

Mr R.C. KUCERA replied: 

(a) A copy of both the letter templates for unsuccessful applicants in the latest funding round are tabled 
for your reference. See Attachment 1 and 2.  [See paper 764.] 

(i)  Not applicable. 

(b) The information provided relates to the last funding round as requested (June 2005 funding round).  

AGE GROUP of PWD APPLICANTS 
0-10    2 
11-19    37 
20-29    54 
30-39    67 
40-49    51 
50-59    29 
60-69    10 
70+    0 
TOTAL APPLICANTS  250 

Please note that the applicant is deemed to be the person with the disability not the person submitting the 
application where that person is not the person with the disability.  

(c)-(d) ASF FUNDED APPLICANTS     NUMBER OF APPLICANTS 

Applying for first accommodation placement    26 

Applying for additional funding to maintain existing accommodation  5 
placement 

Total funded 1st Round 2005/2006      31 

(e) 51 service providers provide out of home respite for people with high support needs. 

(f) The Commission is not aware of any. 

(g) The Commission has no access to data to determine who has been able to access Commonwealth 
carer and respite services. 

HILLARYS BOAT HARBOUR, BACTERIA LEVELS IN WATER 

363. Ms K. Hodson-Thomas to the Minister for Health 

I refer to the bacteria levels in the waters of Hillarys Boat Harbour and the current procedure that no public notification 
of the testing process is made if the Department of Health determines levels are ‘safe’, and ask -  

(a) have any tests been undertaken to determine if there have been raised bacteria levels in Hillarys Boat 
Harbour in the last twelve months; and  



 [ASSEMBLY - Tuesday, 13 September 2005] 5233 

 

(i) if so, have raised bacteria levels been detected in Hillarys Boat Harbour in the last twelve 
months; and 

(ii) if so, were these levels high enough to be determined ‘unsafe’; 
(b) why is there no regulation determining that the public should be advised if concerns are raised about 

bacteria levels in these waters; 
(c) when sampling is conducted, following a concern about toxin levels, why are the reports of the 

outcome of those tests not made public; and 
(d) will the Minister instruct the Department of Health to begin making public announcements when 

environmental toxins are raised above normal levels, so the public is aware of any potential health 
risk; and 

(e) if not, why not? 
Mr J.A. McGINTY replied: 

(a) Yes. 

(i)  Yes. The bacteria levels, however, are still within acceptable levels for swimming. 
(ii) No. 

(b) The Department of Health issues warnings and advice to the public on matters of public health 
significance as and when the need arises. 

(c) Sampling at the Hillarys Boat Harbour is conducted routinely and in response to any public health 
issues of concern. As per the response to (b), the Department of Health already issues such warnings. 

(d) As per the response to (b), the Department of Health already issues such warnings. 
(e) Not applicable. 

ROSS RIVER VIRUS, PEEL REGION 

373. Mr M.J. Birney to the Minister for Health 
(1) Will the Minister advise the number of cases of Ross River Virus that occurred in the Peel Region last year and 

the percentage of all Ross River Virus cases in Western Australia that occurred in the Peel Region? 
(2) What specific initiatives does the Government have in place to deal with this disease in the Peel Region? 
Mr J.A. McGINTY replied: 
(1) 25 cases of Ross River Virus disease, which were likely to have been due to exposure to infected mosquitoes 

in the Peel Region, were reported between July 2004 and June 2005. This represents 18 percent of the 139 
cases of Ross River virus reported across WA for that same period. The Peel Region is comprised of the 4 
local government areas of the City of Rockingham, the City of Mandurah, the Shire of Murray and the Shire of 
Waroona. 

(2) The Department of Health (DOH) manages a state-wide program to reduce the risk of exposure of the 
community to mosquito-borne viruses. Approximately 40% of the Department's budget for health-driven 
mosquito control is currently spent in the Peel Region. This is comprised of: 
• A collaborative mosquito management program with Local Governments to manage mosquitoes within 

their areas. DOH fully funds the cost of a helicopter used for aerial application of mosquito larvicides and 
funds 50 percent of the cost of larvicides used by the Peel Region Contiguous Local Authority Group for 
mosquito control. 

• Year-round surveillance of mosquitoes and mosquito-borne viruses to enable timely health warnings 
through the media, targeted mosquito control and public education campaigns. 

• Enhanced surveillance of all notified cases of Ross River Virus disease to identify high risk areas, which 
allows targeted control measures and input into land-use planning processes. 

• Applied research, carried out on behalf of DOH by the Arbovirus Surveillance Laboratory at the 
University of Western Australia, to identify mosquito carriers, animal hosts and environmental 
determinants of Ross River Virus activity. 

• Provision of detailed advice on management of mosquitoes and mosquito-borne disease in the region, 
through representation on the Peel Region Contiguous Local Authority Group for mosquito control. 

SILVER CHAIN, FUNDING AND NUMBER OF PEOPLE CARED FOR 

379. Dr E. Constable to the Minister for Health 
(1) How many people suffering the effects of cancer were cared for by Silver Chain Care Services in each of the 

following financial years -  
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(a) 2001-2002; 
(b) 2002-2003; 
(c) 2003-2004; and 
(d) 2004-2005? 

(2) How much funding did, or will, the State Government contribute to Silver Chain’s budget over each of the 
following financial years -  

(a) 2001-2002; 
(b) 2002-2003; 
(c) 2003-2004; 
(d) 2004-2005; and 
(e) 2005-2006? 

Mr J.A. McGINTY replied: 

(1) (a)  2417 
(b) 2610 
(c) 2560 
(d) 2754 

(2) (a)  $23,834,564 
(b) $26,591,558 
(c) $29,832,734 
(d) $31,057,192 
(e) $31,617,642 (subject to possible increases for additional services) 

CIGARETTES, SALE TO CHILDREN, VENDORS CHARGED AND PROSECUTED SUCCESSFULLY 

380. Dr E. Constable to the Minister for Health 

(1) How many vendors were charged with selling cigarettes to children in each of the following financial years -  

(a) 2001-2002; 
(b) 2002-2003; 
(c) 2003-2004; and 
(d) 2004-2005? 

(2) How many vendors have been charged with selling cigarettes to children from 1 July 2005 to date? 

(3) How many vendors were prosecuted successfully with selling cigarettes to children in each of the following 
financial years -  

(a) 2001-2001; 
(b) 2002-2003; 
(c) 2003-2004; and 
(d) 2004-2005; 

(4) How many vendors have been prosecuted successfully with selling cigarettes to children so far in 2005? 

Mr J.A. McGINTY replied: 

(1) (a)  1 
(b)  Nil 
(c)  1 
(d)  Nil 

(2) Nil. 

(3) (a)  1 
(b)  Nil 
(c)  Nil 
(d)  Nil 

(4) Nil. 

HOSPITALS, ROYAL PERTH, KING EDWARD, PRINCESS MARGARET AND WOODSIDE, CLOSURE 

381. Mr M.J. Birney to the Premier 

I refer to Royal Perth Hospital, King Edward Memorial Hospital, Princess Margaret Hospital and Woodside Hospital, 
and ask -  



 [ASSEMBLY - Tuesday, 13 September 2005] 5235 

 

(a) are any of these hospitals going to be closed; and 

(b) if yes, in relation to each hospital, what will happen to -  

(A) the land on which the hospital stands;  
(B) the hospital buildings; 
(C) the patients; 
(D) the beds; and 
(E) the staff; and  

(c) if no, what is the Government’s intention for these hospitals, including details of a planned reduction 
or alteration of services provided? 

Dr G.I. GALLOP replied: 

Recommendations for each of our hospital facilities are currently being considered by Government as part of the 
Clinical Services Framework, which has been prepared in response to the recommendations of the Reid report and 
feedback gained during the Clinical Services Consultation period in May/June this year.  When finalised, the 
Framework will be the Government's blueprint for the future role delineation and sustainable development of our 
hospital services to most appropriately meet the health care needs of the people of WA over the next 10 to 15 years and 
beyond.  The framework will be made available to the public after full consideration by the Government. 

BUNBURY DENTAL CLINIC, CONSTRUCTION 

387. Mr G.M. Castrilli to the Minister for Health 

(1) I refer to the announcement in November 2004 regarding funding for a new Dental Clinic in Bunbury and the 
approval of a site in Plaza Street for this facility, and ask, why, after the election in February 2005, the 
approval for the chosen site was withdrawn? 

(2) When will another suitable site be chosen so that construction can begin? 

(3) What is the cause of the delays in this process? 

(4) Will the Minister provide a time frame as to when the new dental clinic will be operational? 

(5) How many eligible patients currently have access to the Bunbury Dental Clinic? 

(6) What is the correct staff/patient ratio? 

(7) How many patients are currently on the waiting list? 

(8) What steps has the Minister taken to recruit and keep more dentists for the Bunbury Dental Clinic? 

Mr J.A. McGINTY replied: 

(1) The announcement on 1 November 2004 did not specify a site for the new 10 chair dental clinic. The existing 
land in Spencer Road and land adjacent to the Bunbury Regional Hospital were among a number of sites being 
considered. 

(2) The new Dental clinic in Bunbury will be located at the SW Health Campus. The SW Health campus is a 
dedicated health campus with a full range of health services. The location of Dental Services at the campus 
will complement existing services. 

(3) There are no delays in the process. 

(4) Construction is expected to commence June 2006, with an anticipated completion date at February 2007. 

(5) Approximately 16,000. 

(6) There is no "correct" staff/patient ratio. There are many factors which determine the number of dentists 
required. These include the demand for treatment, practitioner output, waiting times and the support from 
private practices. 

(7) At 31 July 2005, there were 2,500 people on the waiting list. Of these, 2,084 were waiting for an examination.  

(8) The Minister supported the instigation of the Public Sector Dental Workforce Scheme by the Australian Health 
Ministers Conference in November 2003. The scheme allows certain overseas trained dentists to be employed 
in country areas and later proceed to taking the clinical examination of the Australian Dental Council.  

Secondly, the Minister approved an attraction and retention allowance for dentists to maintain parity between 
public dentist salaries in Western Australia and other States and Territories.  

An international recruiting program has been initiated with the recruitment of 14 dentists to rural Western 
Australia, of whom 8 have arrived and are providing services. 2 of those who are yet to arrive have been 
specifically recruited for Bunbury. One is expected in mid September and the other in early October. 
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REGIONAL EVENTS SCHEME, FUNDING 

388. Dr E. Constable to the Minister for Tourism 

I refer to the Regional Events Scheme, and ask -  

(a) which events have received funding under this scheme; and 
(b) what funds were allocated to each event? 

Mr M. McGOWAN replied: 

(a)-(b)  Boyup Brook Country Music Festival $10,000 
Busselton Jetty Swim $15,000 
Cactus Games $15,000 
Channel Seven Mandurah Crab Fest 2006 $25,000 
Collie-Donnybrook and Return Cycle Race $2,845 
Dardanup Bull and Barrel Festival $7,000 
Gascoyne Festival $10,000 
Geographe Bay Race Week $15,000 
Geraldton Sunshine Festival $15,000 
Leonora Golden Gift 2006 $10,000 
Manjimup 15000 International Motocross $10,000 
Manjimup Cherry Harmony Festival $5,000 
Margaret River Wine Region Festival $15,000 
Multiplex Living Avon Descent $20,000 
North West Expo Dragon Boat Regatta $10,000 
Northam International Festival 2006 $12,000 
Northam Motorcycle Festival $10,000 
Quit Forest Rally $30,000 
The South West Racing Carnival $15,000 

I would like to remind all Members that a second round of funding is available, with applications 
closing 5.00pm Friday 25 November 2005. 

DAIRY INDUSTRY, FUTURE VIABILITY 

392. Dr S.C. Thomas to the Parliamentary Secretary representing the Minister for Agriculture and Forestry 

(1) Will the Minister advise whether, with below cost of production milk prices to dairy farmers, Western 
Australian dairy herds are increasingly being sold off for live export, and the properties are being used for 
other agricultural production, such as trees, beef and lifestyle farming; and  

(a) if so, would this ultimately have an effect on quality and milk production? 

(2) If the Western Australian dairy industry were to be substantially further reduced, in farmer numbers or total 
milk production, what are the price implications for consumers if retailers had to rely on imports to meet daily 
milk and associated dairy product requirements? 

(3) Does the Minister have the support of the State Government to support and maintain a viable, productive, and 
financially stable dairy industry for both producers and consumers in Western Australia? 

(4) In light of the fragile financial state of many Western Australian dairy farmers, when will the Minister make 
known the Government’s position either supporting the Western Australian dairy industry or allowing market 
forces to take their toll? 

Mr A.D. McRAE replied: 

(1) Former dairy farms are being used for a variety of purposes. The Member should recognise that farm returns 
on investment vary widely, even within the WA dairy sector.  

Dairy Australia reports that 73 per cent of former Australian dairy farms are still owned by the same family 
who ran them as dairies. Most remain involved in commercial agriculture, with only 3 per cent of former dairy 
farms classified as "idle".  

(a) Dairy Australia expects Western Australian milk production to fall by less than 5 per cent in the 
coming year. Western Australian milk consistently meets Food Standards Australia and New 
Zealand's quality standards and has the lowest bacterial counts in Australia. I expect that to continue.  

(2) Milk production would have to fall by more than 50 per cent before fresh milk supplies are threatened.  

The characteristics of the national retail market suggest that prices would remain broadly similar, even in the 
hypothetical scenario the Member has put forward. 
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(3) The State Government does assist where appropriate, but it is ultimately the role of farmers and processors to 
ensure that their businesses are viable, productive, and financially stable. 

(4) The WA Government has a proud record of support for the dairy industry.  

Western Australia was the only State to provide a Dairy Assistance Package to help offset the effects of 
deregulation. This added $27 million to the $122 million in restructure funds provided to Western Australian 
dairy Farmers by the Australian Government. This included $10 million to establish the farmer owned 
Challenge Dairy Co-operative. 

The Government supported the Legislative Assembly Economics and Industry Committee inquiry into the 
Sustainability of the Dairy Industry in 2003 and has actively sought to implement its recommendations.  This 
has included the establishment of a special loan facility for agricultural co-operatives and a rural counselling 
service in the South West.  

The Government has been tireless in its examination of options to increase the market power of dairy farmers. 
This has included support for Dairy Western Australia's Application for Authorisation to the Australian 
Competition and Consumer Commission for the establishment of a voluntary Milk Negotiation Agency.  

Notwithstanding the considerable assistance that the Government has provided, and continues to provide to the 
dairy industry, it is ultimately up to farmers and processors to ensure that their own businesses are viable, 
productive, and financially stable. 

Our role is to help business understand and respond to market forces, not to make market forces go away.  

To that end the Government is providing nearly $2 million in research and development support to the dairy 
industry this year in conjunction with Dairy Australia, Western Dairy and other partners.  

The State Government has also established a partnership with the dairy industry to ensure that every dairy 
farmer in Western Australia has access to a free business health check and business improvement plan through 
Dairy Australia's "Taking Stock" program.  

__________ 


