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THE PRESIDENT (Hon Barry House) took the chair at 2.00 pm, and read prayers. 

TERRORIST ATTACKS 
Statement by President 

THE PRESIDENT (Hon Barry House): In acknowledgment of the recent terrorist attacks in Paris, Beirut and 
various other places, I request that members stand and observe a minute’s silence as a sign of respect for the 
victims of these atrocities. 

[Members observed a minute’s silence.] 

BILLS 

Assent 

Message from the Governor received and read notifying assent to the following bills — 

1. Associations Incorporation Bill 2014. 

2. Alumina Refinery (Mitchell Plateau) Agreement (Termination) Bill 2015. 

3. Sentencing Amendment Bill 2014. 

4. Cement Works (Cockburn Cement Limited) Agreement Amendment Bill 2015. 

5. Railway (Forrestfield–Airport Link) Bill 2015. 

6. Liquor Legislation Amendment Bill 2015. 

DISTINGUISHED VISITORS — SUGITO, JAPAN,  
AND CITIES OF BUSSELTON AND BUNBURY 

Statement by President 

THE PRESIDENT (Hon Barry House): I acknowledge, in the President’s gallery, a delegation from the 
Japanese Consulate and the AJSWA and from Sugito in Japan, fellow parliamentarian, Hidetoshi Kira, who is a 
member of the Sugito Prefectural Assembly; Atsushi Shimada, Deputy Mayor of Sugito Town; and Toshi Ogura, 
of the Sugito International Affairs Secretariat. I also acknowledge a delegation of representatives of the 
Busselton and Bunbury city councils, and the South West Development Commission. Welcome to the 
Parliament of Western Australia. We are very pleased to see you here in this chamber. Enjoy your stay in 
Western Australia. Sugito has a sister city relationship with the City of Busselton, and a neighbouring area, 
Setagaya, has a sister city relationship with the City of Bunbury. 

SUNDAY COMMUNITY MARKETS — CANNING VALE 

Petition 

HON KATE DOUST (South Metropolitan — Deputy Leader of the Opposition) [2.06 pm]: I present a 
petition containing 201 signatures couched in the following terms — 

To the President and Members of the Legislative Council of the Parliament of Western Australia in 
Parliament assembled. 

We the undersigned residents of Western Australia are concerned that the proposed sale of the 
Canningvale markets by the Barnett Government will result in the closure of the Sunday Community 
Markets. There is no guarantee that the Sunday Community Markets will continue past the sale of the 
land. The proposed legislation to sell the land only guarantees that it will be used for a central trading 
market for the next 20 years. There is no commitment to maintain the Sunday Community Market. 

Your petitioners therefore respectfully request the Legislative Council to support the maintenance of 
the Sunday markets at Canningvale in the event that the Perth Market in Canningvale is sold. 

And your petitioners as in duty bound, will ever pray. 

[See paper 3607.] 
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HIGHER EDUCATION DELEGATION — CHINA AND VIETNAM 
Statement by Minister for Education 

HON PETER COLLIER (North Metropolitan — Minister for Education) [2.07 pm]: On Monday, 
21 September 2015, together with the vice chancellors of Western Australia’s five universities—
Professor  Paul  Johnson of the University of Western Australia; Professor Deborah Terry of Curtin University; 
Professor Steve Chapman of Edith Cowan University; Professor Andrew Taggart, acting vice chancellor of 
Murdoch University; and Professor Celia Hammond of the University of Notre Dame—I launched the strategic 
plan for higher education in Western Australia. This multifaceted strategic plan was developed to enhance the 
higher education sector in Western Australia. A key strategic goal of the plan is to “assist higher education 
institutions to further develop international relationships, including international research collaboration”. 
With this in mind, between 28 September and 2 October 2015, I led a 14-member delegation of vice chancellors 
and other senior officials from Western Australia’s universities to Beijing, China, and Hanoi, Vietnam, to 
support greater collaboration between our respective universities. All five Western Australian universities 
participated. The goals of the visit were to develop new partnerships and build on existing collaborations; 
increase collaboration in research, including research addressing important global issues; promote international 
exchanges of staff and higher degree research students; promote opportunities for Vietnamese and Chinese 
students to undertake undergraduate studies in Western Australia; and promote opportunities for 
Western  Australian undergraduate students to undertake studies in China and Vietnam. 
In Beijing, the delegation visited the Ministry of Education, the University of the Chinese Academy of Sciences, 
the China Scholarship Council, the Chinese Academy of Agricultural Sciences and the Beijing Association of 
Science and Technology. The high-level officials we met were very positive about enhancing relationships with 
Western Australian universities. These opportunities will be followed up by the universities with the support of 
the Western Australian government. Of particular interest to me is a proposal from the Ministry of Education for 
students to participate in short-term exchanges between universities in China and Western Australia for up to one 
semester. I am awaiting a specific proposal after which implementation can be planned. 
The visit to the Chinese Academy of Sciences included an opening ceremony for the Joint Centre for the 
Prevention and Management of Exotic Invasive Species, an initiative with Murdoch University. The delegation 
visited one of the top high schools in Beijing, the Chenjinglun High School, which has a cross-cultural 
partnership with Mount Lawley Senior High School under the Australian Building Relationships through 
Intercultural Dialogue and Growing Engagement—BRIDGE—school partnership project. During this visit, 
I  took the opportunity to take a class of year 10 students, providing an overview of the Australian political 
system. The meeting with the Beijing Association of Science and Technology discussed the annual science 
creativity contest run by the association in China, in which students from Shenton College have participated for 
the past six years. The delegation hosted a dinner in Beijing that was attended by more than 100 people, 
including many Chinese partners of our universities. This was an excellent opportunity to reinforce existing 
networks and discuss new opportunities. 
In Hanoi, the delegation met with the Ministry of Education and Training, the Ministry of Science and 
Technology, the Ministry of Labour, the Institute for Agricultural and Rural Development, the Ministry of 
Health and the Ministry of Natural Resources and Environment. Senior Vietnamese officials are very 
enthusiastic about developing greater collaboration with our universities in their drive to develop a strong 
modern economy. The Ministry of Education and Training is also interested in a university student exchange 
program. The Australian Ambassador to Hanoi hosted a reception at his residence for the delegation to meet 
potential education partners. The delegation also hosted a lunch for around 50 government and business officials 
in Vietnam to promote collaboration with our universities. Some of the attendees have already written to me with 
their proposals for future cooperation. 
In both Beijing and Hanoi, I hosted media conferences together with the most senior representative of each 
university. The conferences gained considerable exposure for Western Australia and our universities in the 
electronic and print media. The visit was highly successful, opening up many opportunities for greater 
collaboration between Western Australian universities and their counterparts in China and Vietnam. 
The  universities and I are fully committed to following up new opportunities that emerged from the visit. I table 
a copy of the itinerary of the tour. 

[See paper 3608.] 

AFFORDABLE HOUSING DESIGN COMPETITION 
Statement by Minister for Housing 

HON COL HOLT (South West — Minister for Housing) [2.11 pm]: I rise to advise the house of the results of 
the Housing Authority’s inaugural [design]ability affordable housing design competition. The competition is a 
product of the Housing Authority’s innovation program that encourages employees to initiate and develop 
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grassroots ideas. The authority believes students are tomorrow’s leading professionals, thinkers and innovators 
and that they will offer a unique perspective on housing design not constrained or limited by existing industry 
norms and conventions. 

The competition ran from the end of semester 2, 2014 until the completion of semester 1, 2015, and was open to 
students from all Perth-based universities and other tertiary institutes. Competition entrants competed as part of 
an interdisciplinary team, collaborating with students from other universities on innovative and responsive 
designs. The interdisciplinary nature of the teams reflects the diverse and functional nature of the land and 
housing development industry. Students had the opportunity to compete for cash prizes and winners were 
announced at an industry and student event on 5 October. 

It was fantastic to see the teams thinking about social, economic and environmental sustainability, with many 
taking a holistic approach to their affordable housing proposal. There was much diversity in the built-form 
materials, from shipping containers and modular construction, to concrete tilt-up panels and the re-use of 
materials from the buildings currently on site. A number of the submissions were considered to be commercially 
viable, which is an impressive outcome coming from tertiary students. The Housing Authority will be further 
reviewing the winning submissions and looking for opportunities to integrate some of the design concepts into 
future developments. 

Congratulations to the winning team, named Genius Loci, made up of six students from the 
University  of  Western Australia and Curtin University. Second place went to Sonder Studios, a collaboration 
between four students from UWA and Notre Dame. Finally, there was a draw for third place, with 
Meld  Collective and Team 23 each taking home $2 500 to share. The winning designs were showcased at the 
recent National Housing Conference in Perth. 

PAPERS TABLED 

Papers were tabled and ordered to lie upon the table of the house. 

STANDING COMMITTEE ON ENVIRONMENT AND PUBLIC AFFAIRS 

Forty-second Report — “Implications for Western Australia of Hydraulic Fracturing for Unconventional Gas” 
— Tabling 

HON SIMON O’BRIEN (South Metropolitan) [2.21 pm]: I am directed to table the forty-second report of the 
Standing Committee on Environment and Public Affairs advising the house of its report into the implications for 
Western Australia of hydraulic fracturing for unconventional gas. 

[See paper 3609.] 

Hon SIMON O’BRIEN: The report I have just tabled advises the house of the committee’s findings and 
recommendations in relation to the development of the onshore shale gas industry in Western Australia. 
This  report is the culmination of several years of evidence gathering, research and engagement with the 
community through public hearings and submissions. The committee also examined the agencies involved in the 
regulation of hydraulic fracturing in detail, and in some cases on multiple occasions, to determine if regulators 
are prepared for the challenges that hydraulic fracturing industry may bring. 

The committee found significant concern amongst the community about the risks associated with hydraulic 
fracturing, but at the same time there is a level of misinformation present in the public domain that can cause 
confusion and mistrust. This report has investigated the main areas of concern raised by the community, 
including land access and the rights of resource companies to enter onto private land, the chemicals used during 
hydraulic fracturing and their potential risks, how much water is used and alternatives to taking water from 
aquifers, and the legacy of hydraulic fracturing on land and on communities. 

The committee has made 51 findings and 12 recommendations, all of which are intended to assist decision 
makers to deliver the necessary safeguards in the regulation of hydraulic fracturing in Western Australia. It is 
likely that the issue of hydraulic fracturing for unconventional gas will continue to be the subject of robust public 
debate in this state. The committee is confident that this report provides a body of factual information that will 
assist the Parliament of Western Australia, decision makers and the community in their contemplation of this 
important industry. I commend the report to the house. 
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STANDING COMMITTEE ON LEGISLATION — THIRTIETH REPORT — “BELL GROUP 
COMPANIES (FINALISATION OF MATTERS AND DISTRIBUTION OF PROCEEDS) BILL 2015” 

Government Response — Statement by Attorney General 

HON MICHAEL MISCHIN (North Metropolitan — Attorney General) [2.24 pm]: I am sorry this is out of 
sequence, but I have another paper for tabling, and it is the response to the thirtieth report of the Standing 
Committee on Legislation, “Bell Group Companies (Finalisation of Matters and Distribution of Proceeds) Bill 
2015”. 

[See paper 3610.] 

BILLS 
Notice of Motion to Introduce 

1. Obsolete Legislation Repeal Bill 2015. 

2. Co-operatives Amendment Bill 2015. 

Notices of motion given by Hon Michael Mischin (Minister for Commerce). 

3. Genetically Modified Crops Free Areas Repeal Bill 2015. 

Notice of motion given by Hon Ken Baston (Minister for Agriculture and Food). 

GRAFFITI VANDALISM BILL 2015 
Receipt and First Reading 

Bill received from the Assembly; and, on motion by Hon Michael Mischin (Attorney General), read a first 
time. 

Second Reading 

HON MICHAEL MISCHIN (North Metropolitan — Attorney General) [2.25 pm]: I move — 

That the bill be now read a second time. 

Graffiti vandalism is a scourge on our buildings, public places and communities. The wanton damage caused by 
graffiti vandals has resulted in considerable costs to the state and the community. This government did not 
ignore the problem and we delivered on our 2008 election commitment to re-establish the 
State  Graffiti  Taskforce that was scrapped by the previous Labor government. In 2010, the task force developed 
the “Tough on Graffiti Strategy 2011–2015”, which provided the guiding principles of a new way forward in the 
delivery of graffiti vandalism reduction initiatives. Since the re-establishment of the task force and its guiding 
strategy, a targeted approach to catching these criminals has seen a decline in graffiti damage and has gone some 
way to reducing the problem. Despite this, the cost of repairing the unwanted damage caused by graffiti vandals 
in recent years has been estimated to still be around $8 million a year. With a view to further reduce the 
incidence of this mindless damage, the Liberal–National government, in the lead-up to the 2013 election, 
committed to better arm our law enforcement officers and other government bodies to deal with the problems 
associated with graffiti. To this end, the Graffiti Vandalism Bill 2015 creates new offences and penalties for 
graffiti damage and consolidates the other graffiti-related offences and powers currently spread across a number 
of Western Australian statutes into one stand-alone act. Specifically, this bill creates a new, stand-alone offence 
of damaging property by graffiti. This offence has a maximum penalty of a $24 000 fine and two years’ 
imprisonment. Illustrating the government’s commitment to getting tough on graffiti vandals, the bill provides 
that the minimum penalty the court must impose on an offender convicted of the new graffiti damage offence is a 
community-based order, or if a juvenile, a youth community-based order. An element of the community-based 
order or youth community-based order must be a minimum of 10 hours of community work. The community 
work is to, where practicable, involve removing graffiti. 

The bill also replicates and expands on the existing criminal provisions relating to graffiti, including offences of 
possessing things with the intent to apply graffiti, selling graffiti implements to children and recovering the costs 
of cleaning graffiti. These provisions are to be removed from the Criminal Code and replicated in the bill. 
This  will create a consolidated piece of legislation tackling graffiti vandalism. To further tackle the spread of 
graffiti vandalism, the bill provides for the forfeiture of anything used to store, record or transmit images of the 
graffiti caused, upon application by the prosecutor and on conviction of the offender for a graffiti offence. 
Graffiti vandals often photograph their work or videorecord its creation. These images are then shared among 
social groups and via the internet, supporting the proliferation of a graffiti culture. By hindering offenders in the 
distribution of their work, it is expected the incentive to commit graffiti vandalism is reduced. 

In order to support the removal of graffiti through specific clean-up programs, the bill creates an immunity from 
action in tort: against an individual for damage caused by graffiti removal that is done in good faith and does not 
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constitute negligent behaviour and clarifies that this immunity does not extend to the state; and against the owner 
of a property who has a duty of care to an individual who enters their property for death or injury suffered by an 
individual involved in graffiti removal unless the breach of duty amounts to gross negligence and clarifies that in 
such instance action can instead be taken against the state. These important provisions will protect persons who 
allow their assets to be used in graffiti removal programs and will provide civil liability coverage to those 
involved in the removal of graffiti. 

To support the creation of a one-stop-shop piece of legislation for graffiti, the bill includes the existing graffiti 
removal powers and protections, as provided to local government by the Local Government Act 1995. 
These  powers are removed from the Local Government Act 1995 and replicated in the bill as necessary. 

Lastly, the bill makes important amendments to the Public Transport Authority Act 2003. The first amendment 
expands the existing powers of arrest of Public Transport Authority security officers to include apprehending 
persons reasonably suspected of committing certain offences on Public Transport Authority property. Currently, 
a Public Transport Authority security officer may only apprehend a person committing an offence on 
Public Transport Authority property if it appears to the officer that the offence is likely to continue or be 
repeated. The amendment made by this bill will allow a security officer to apprehend a person reasonably 
suspected of committing the offence, including the new graffiti offence, without the need for the offence to 
continue or be repeated. Additionally, the bill adds the new damaging property by graffiti and the existing 
Criminal Code offence of damaging property to the list of prescribed offences for which, if committed on 
Public Transport Authority property, the chief executive officer of the Public Transport Authority may seek to 
prohibit a person from using Public Transport Authority services for a finite period of time. 

Pursuant to standing order 126(1), I advise that this bill is not a uniform legislation bill. It does not ratify or give 
effect to an intergovernmental or multilateral agreement to which the government of the state is a party; nor does 
this bill, by reason of its subject matter, introduce a uniform scheme or uniform laws through the 
commonwealth. I commend the bill to the house, and table the explanatory memorandum. 

[See paper 3611.] 

Debate adjourned, pursuant to standing orders.  

LIQUOR LEGISLATION AMENDMENT BILL 2015 
Returned 

Bill returned from the Assembly without amendment. 

PERTH MARKET (DISPOSAL) BILL 2015 
Receipt and First Reading 

Bill received from the Assembly; and, on motion by Hon Helen Morton (Minister for Mental Health), read a 
first time. 

Second Reading 

HON HELEN MORTON (East Metropolitan — Minister for Mental Health) [2.31 pm]: I move — 

That the bill be now read a second time. 

Following a thorough due diligence process undertaken by the Department of Treasury and supported by the lead 
financial adviser Ernst and Young—also known as EY—and Jones Lang LaSalle, the government has decided to 
sell the assets and operations of the Perth Market Authority, collectively referred to as “Market City”. 
This  decision has been made in light of the challenging fiscal circumstances facing the state. It should be 
acknowledged that Western Australia’s finances have been under pressure since the government came to office 
in 2008, a time when the global financial crisis was an emerging issue, and revenue and savings measures have 
been a feature of every budget and mid-year review since that time. The recent 2015–16 budget was framed 
against the most challenging economic and fiscal environment the state has faced in the last two to three decades. 

In accordance with sound budget management, members will recall that the government first announced that it 
would pursue an orderly program of asset sales in the 2014–15 budget speech to Parliament, with sales 
proceeding only when demonstrated to be in the interests of Western Australian taxpayers. In the 2015–16 
budget speech, the government reaffirmed its commitment to the asset sales program, and announced 
a significant expansion to the program. The asset sales program is an important element of the 
state government’s fiscal management strategy, with proceeds generated from sales to be used to reduce the 
state’s debt levels. It is noted that the forward estimates make no provision for the anticipated asset sales 
proceeds, which will be reflected only after sale transactions are completed. 

To provide members with a brief overview of the first asset to be sold, the Market City facility at Canning Vale 
is situated 16 kilometres south of the Perth central business district and is currently owned and operated by the 
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Perth Market Authority. The authority was established by the Perth Market Act 1926 to create a fruit and 
vegetable wholesale market in the Perth metropolitan area. The overarching objectives for the sale of 
Market City are to ensure the sustainable continued operation and growth of the market function; facilitate 
private sector investment for the future; maximise transaction proceeds and the financial return for the state; and 
minimise residual financial risks and liabilities for the state. 
The current Market City site was opened in 1989 and occupies a significant landholding of 50.9 hectares, of which 
over 13 hectares is vacant and available for development. The site represents the largest industrial landholding in 
Canning Vale and is one of the largest freehold industrial sites in the Perth metropolitan area. Canning Vale is 
widely recognised as one of Perth’s prime metropolitan industrial sites. Market City’s strategic location is 
reinforced by its proximity to major arterial road networks and key industrial infrastructure that allows swift access 
to the wider Perth metropolitan area, Perth airports, Kewdale freight terminal and Fremantle port. 
As Western Australia’s only wholesale fresh produce market, it is one of the primary distribution channels for 
fruit and vegetables in the state. Each year, more than 200 000 tonnes of fresh produce, valued at approximately 
$500 million, is traded through Market City. Market City’s position in the industry supply chain provides 
a strong activity base and tenant demand for the site. Market City currently accommodates over 100 tenants, who 
provide a secure and diverse income stream. It has operated at an average occupancy rate of 99 per cent over the 
past 10 years, reflecting both stable and strong tenant demand. The central trading area, which is the only 
designated area from which to buy and sell wholesale fresh fruit and vegetables on the site, is currently operating 
at full occupancy. 
The attributes of Market City make a compelling investment opportunity for a range of potential buyers. 
The  current financial position of the Perth Market Authority is sound. The primary driver of revenue is rental 
income received from tenants, with additional income received via management functions, including the 
operation of weekend markets for the general public. The sale of Market City offers a significant opportunity for 
private sector investment in the fruit and vegetable industry. The transition to private sector ownership will allow 
the new owner to unleash the potential of the site by investing in expansion and upgrades to deliver greater levels 
of efficiency and productivity to tenants. This has been demonstrated in the precedent cases of the Sydney and 
Brisbane markets, which successfully transferred to private ownership in 1997 and 2002 respectively. 
Both  markets continue to support the industry and have enjoyed strong growth following their sales. 
The diverse range of bidders and the high level of interest in response to the government’s invitation for 
expressions of interest provide assurance of a competitive sale process that will deliver outcomes to benefit both 
the state and the industry. The request for detailed proposals stage will commence shortly, with short-listed 
bidders being requested to demonstrate their commitment to the continuity of the market and vision for the future 
of Market City. 
The government will implement a number of control measures to support the sustainable operation of the 
wholesale market, and continued growth of the state’s fruit and vegetable industry. This bill contains two key 
measures to ensure continuity of the market function: namely, a requirement to continue to operate the central 
trading area exclusively as a wholesale fruit and vegetable market for a period of 20 years; and a requirement to 
maintain a minimum level of warehouse storage for market-related purposes for a period of 20 years. 
Other  control measures that will be implemented through transaction documentation include a requirement for 
the new owner to prevent a single wholesaler from controlling more than 20 per cent of the available floor space 
within the central trading area; a requirement for the existing key market trading rules to be retained for a 
minimum period of two years from sale; and a requirement for the new owner to formally indicate to 
government its intention for the site five years before the 20-year restricted use period expires. 
The government acknowledges that a change of ownership will impact on tenants. A number of contractual 
measures will be introduced to assist tenants with the transition to private ownership, including limitations on the 
new owner’s ability to charge tenants for the recovery of land tax over a period of six years and to profit from 
the distribution of electricity to tenants. 
Turning to the structure of the bill, the bill has been drafted with a degree of flexibility to allow for varying 
scenarios in the transaction structure and legal entities that may be employed, while ensuring sufficient certainty 
and protections in executing the sale. The bill consists of 55 clauses, which broadly provide for the disposal of 
the assets and liabilities; continuation of the wholesale market function; and post-sale transitional arrangements 
and administrative wind-up of the Perth Market Authority. The bill is divided into seven parts and one schedule. 
Part 1 relates to the usual preliminary matters and specifies that the bill will come into operation on the day after 
it receives royal assent. Part 2 deals with the authorising powers and related limitations for the disposal, 
including the 20-year limitation to ensure the continuation of a public market. Part 3 provides for the 
administrative mechanics of implementing the disposal, including, but not limited to, the making of transfer 
orders; access to records; registration of documents; disclosure of confidential information; and the payment of 
proceeds. Part 4 relates to specific provisions for the use of corporate vehicles in a disposal, ensuring that 
relevant laws will apply to the operation of the market assets while temporarily held in a corporate vehicle prior 
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to disposal. Part 5 covers a range of miscellaneous matters, including, but not limited to, the optional exemption 
of the disposal from state taxes; and restrictions on local governments in relation to the creation of other public 
markets, thereby maintaining the status quo of the current exclusivity arrangements contained within the Perth 
Market Act 1926. Part 6 deals with the repeal of the Perth Market Act 1926 and the transitional arrangements 
after repeal. Part 7 deals with a suite of consequential amendments of other acts following the disposal of the 
assets and repeal of the Perth Market Act 1926. Schedule 1 provides a detailed survey plan identifying the areas 
of land that form the boundaries of the central trading lot and central trading area. 

I reiterate that the sustainable operation of the wholesale market has been, and remains, a priority of the 
government. I have outlined the measures that the government will enforce to safeguard the continuity of the 
wholesale market and to limit the potential impact of the sale on tenants. It is important to recognise that 
Market  City is on schedule to be the first asset sold under the state government’s asset sales program, and 
completion of its divestment hinges on the enactment of the bill. 

Pursuant to standing order 126(1), I advise that this bill is not a uniform legislation bill. It does not ratify or give 
effect to an intergovernmental or multilateral agreement to which the government of the state is a party; nor does 
this bill, by reason of its subject matter, introduce a uniform scheme or uniform laws throughout the 
commonwealth. 

I commend the bill to the house and I table the associated explanatory memorandum. 

[See paper 3612.] 

Debate adjourned, pursuant to standing orders. 

MENTAL HEALTH AMENDMENT BILL 2015 
Second Reading 

Resumed from 14 October. 

HON SUE ELLERY (South Metropolitan — Leader of the Opposition) [2.42 pm]: I indicate that I am not 
the lead speaker on the Mental Health Amendment Bill 2015; I was not planning to speak at all. I was advised 
that Hon Lynn MacLaren would speak first, so this is called filling in time while someone behind me gets 
someone in the chamber to speak on the bill. I am glad that Hon Lynn MacLaren has returned to the chamber. 
That concludes my comments on this bill! 

HON LYNN MacLAREN (South Metropolitan) [2.42 pm]: I rise to express the support of the Greens for the 
Mental Health Amendment Bill 2015. The provision of adequate, affordable and coordinated services for all 
people with mental illness is a high priority of the Greens. The Greens WA believe that all people who 
experience mental illness should have access to high-quality mental health care treatment and support that is 
tailored to their specific needs. We want appropriate accommodation options and social support for people with 
ongoing serious mental illness and increased funding for the promotion of mental health and wellbeing. One of 
our policies has been to support measures that enable people with mental health problems to have a significant 
say in their individual treatment and care, including the opportunity to give informed consent for their treatment. 

Last year in this place, I spoke at length about mental health when addressing the Mental Health Bill 2013, 
which, having been assented to, will commence on 30 November 2015. In doing so, I reflected on some 
historical perspectives of mental health from my electorate of Fremantle and the history of the then-called 
Fremantle lunatic asylum, which is now the Fremantle Arts Centre. I also highlighted the treatment of 
Indigenous people with mental health issues, a topic that I will refer to again later. I referred also to the motion 
that I moved on suicide prevention, specifically with regard to lesbian, gay, bisexual and transgender individuals 
who may be at higher risk of self-harm, in part due to societal attitudes and a lack of targeted support for people 
in those communities. I related the importance of delivering the highest quality care available to what are often 
some of the most vulnerable and marginalised people and communities in our society. In doing so, I was pleased 
to recognise and pay tribute to the work of former Greens senator for South Australia and Greens federal 
spokesperson for mental health at that time Senator Penny Wright, who led the Australian Greens’ consultation 
on improving rural and remote mental health services across country Australia. In 2013, she visited and talked 
with individuals, groups and communities across Australia and listened to stakeholders in 24 towns. 
She  developed recommendations on the unique needs of people living in rural, regional and remote Australia. 
This led to her report, which I have referred to before, titled “Improving mental health services in country 
Australia: Voices and experiences”. That was an opportunity for the voices of many people to be heard, many for 
the first time, about issues that affect them deeply and sometimes tragically with devastating and permanent 
consequences. We know from Senator Wright’s work that rural and regional Australia is under-resourced for 
health services in general and mental health services in particular. We also know that the stigma around mental 
health issues still stands in the way of many people seeking assistance or accessing treatment facilities. 
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I reflected also on the work done by one of my former colleagues and a former member of this place 
Alison Xamon, who remains actively engaged in working to improve mental health services in this state, which, 
as has been noted, has a disproportionately high rate of suicide. Sadly, I can also reflect upon the death in 
custody of an Aboriginal man in Casuarina Prison last Friday. I understand there have been at least four 
Aboriginal deaths in custody in the last three years in Casuarina Prison alone. Although all the details of this 
particular case are not yet public, it is an ongoing concern when reports are received that this person was not 
afforded appropriate psychiatric care after having made threats of self-harm and was not provided with any 
counselling, was not seen by medical staff at the facility and was not put into a safe cell, nor was any increased 
watch placed upon him. I do not wish to seek any political capital out of this tragic situation, and our thoughts 
and sympathies go out to the man’s family and loved ones, but this case does, however, sadly highlight the need 
to ensure better psychiatric care in our correctional service facilities, as well as across the whole community, but 
in particular in places where particularly vulnerable people may be concentrated. 

I note that the mental health plan might be a bit more forthcoming in how we might address these issues and look 
forward to that being released as soon as possible. I do not know how many times I have said that, but we are 
still looking forward to it being released as soon as possible. Perhaps in her second reading reply, the minister 
can update us on the progress of the mental health plan. 

The Greens support the initiative by the government to amend the Mental Health Act 2014 in response to 
identified issues arising from policy changes by the Medical Board of Australia. These changes will have the 
effect of unnecessarily limiting the number of doctors who are eligible to provide psychiatric services and will 
therefore impact upon the ability of psychiatrists to practise and treat patients and provide the care and attention 
that they need. This relates in particular to the powers to “make involuntary treatment orders with respect to a 
person experiencing mental illness who meet certain criteria.” The Greens recognise that involuntary treatment is 
a very sensitive topic, and should be a practice of last resort; however, unfortunately, it is sometimes necessary 
for the sake of the patient as well as members of the broader community who they may interact with. It is a 
decision never taken lightly and I believe that the revised Mental Health Act 2014 that is scheduled to come into 
operation on 30 November gets the balance right, following much community consultation with stakeholders, 
medical practitioners and mental health consumers. We are assured by the Minister for Mental Health in her 
second reading speech, and I accept her advice, that — 

The cornerstone of the act is the power to make an involuntary treatment order with respect to a person 
experiencing mental illness who meets certain criteria.  

As such, an involuntary treatment order allows for a person to be treated without consent, and potentially 
detained in hospital. Although, as the minister acknowledges, this is “undeniably coercive … it is often a 
necessity.” The rights of the individual are clearly contrasted with the obligations towards the safety of the 
individual and the community and, clearly, a balanced approach is required. I accept that the government has 
undertaken to provide strict criteria for involuntary treatment orders. These are matched by appropriate 
safeguards, including that any order can be made only by a suitably qualified medical practitioner with 
qualifications in psychiatry. The Greens believe that this proposed amendment will ensure that no competent 
psychiatrist is prevented from practising based on the technicality of an outdated definition. Equally, we are 
satisfied that it will not allow a medical practitioner to practise as a psychiatrist unless they are unequivocally 
qualified and competent. Together these factors will ensure the chances of someone falling through the gaps and 
not receiving the treatment and care they require will be reduced and that it will be a good outcome for mental 
health consumers and the wider community.  

The Greens welcome this opportunity to contribute collaboratively towards improving mental health outcomes in 
Western Australia and we are pleased to also support the passage of the other four minor amendments, which 
will have the effect of cleaning up errors that have emerged since the passage of the Mental Health Act 2014. 
I  thank the minister for the briefing that was provided to me and for the very clear explanatory memorandum. 
I  note also that since the Mental Health Legislation Amendment Bill has been tabled, most people will have 
received the letter from the group of organisations that are concerned about the regulations, which have been 
tabled today. I have not yet had a chance to review the regulations, but I have flagged with the minister that there 
is a concern about including DSM, which is an abbreviation for the American Diagnostic and Statistical Manual 
of Mental Disorders. I look forward to hearing more about that issue because it has raised a matter that many 
health consumers and people who represent mental health consumers are concerned about. Perhaps in her reply 
to this second reading debate, if the minister can shed light on that controversy and how the government intends 
to respond to the issues raised by those groups, that would be very helpful. In particular, the consortium of 
stakeholders and peak bodies raised concerns about section 6(4) of the Mental Health Act. I have asked the 
minister for her assurance that she will give due consideration to amending the regulations in line with the 
request from these agencies that are at the coalface in dealing with mental health consumers, their families and 
their medical practitioners. 

 



 [COUNCIL — Tuesday, 17 November 2015] 8241 

I recognise that this is a complex matter and it is interesting that it has come to us on the day that the mental 
health regulations have been tabled. It is unlikely that the regulations as tabled could have been responsive to the 
concerns raised with members. In the event that those matters cannot be addressed in that time, there is potential 
in this chamber to move disallowance motions, in due course, to allow debate on it specifically. But I hope that 
this can be resolved before we have to take that course of action, and we can reach a solution to the satisfaction 
of that group of stakeholders and peak bodies. 

In concluding my remarks on this amendment bill before us I thank the minister for the briefing and advise that 
we support the bill. 

HON STEPHEN DAWSON (Mining and Pastoral) [2.57 pm]: I thank Hon Lynn MacLaren, who rose to her 
feet because I was out of the chamber on parliamentary business. I am very grateful that she made her 
contribution first. 

Hon Ken Travers: Hon Sue Ellery made hers before.  

Hon STEPHEN DAWSON: Thank you to my colleagues who were able to make contributions in my absence.  

I am the lead speaker on behalf of the opposition. The opposition supports this Mental Health Amendment Bill 
before us. I thank the people from the minister’s office, the Mental Health Commission and the 
Chief  Psychiatrist who gave us a briefing last week. I am very grateful for their time.  

Members in this place will clearly remember that over a year ago we had quite a long debate on what is now the 
Mental Health Act 2014. The amendments contained in this bill before us have raised their head since that time. 
A number of minor amendments are before us and one more substantive change, which results from a change to 
the Medical Board of Australia’s policy on the definition of psychiatrist since the passage of the legislation last 
year. The definition of “psychiatrist” in the Mental Health Act 1996 and the Mental Health Act 2014 refers to a 
medical practitioner as follows — 

(a) who is a fellow of the Royal Australian and New Zealand College of Psychiatrists; or 

(b) who holds specialist registration … in the specialty of psychiatry; or 

(c) who holds limited registration … in the specialty of psychiatry. 

Because of the Medical Board of Australia’s policy change in July 2014, some medical practitioners under that 
category of “limited registration” are now under “provisional registration” and therefore not within the scope of 
the definition. The bill before us proposes a new definition to replace the definition I just read out. That will 
read — 

psychiatrist means a medical practitioner who is — 

(a) a Fellow of the Royal Australian and New Zealand College of Psychiatrists; or 

(b) a person, or a person in a class of person, prescribed by the regulations for this definition;  

That proposed regulation will prescribe “specialist registration”, “limited registration” and some psychiatrists 
who are individually named in the regulation itself.  

This issue is important because, as has been explained to me, a number of psychiatrists—I think a handful at the 
moment—practise in this state who, as a result of the changes to the Medical Board of Australia’s policy, will be 
able to practise in only limited areas and will not be able to, I guess, enjoy the full extent of the Mental Health 
Act 2014. I guess it would have been a concern also because some of those psychiatrists may well be working or 
be due to work in the new Midland facility, which is due to open in coming weeks. I am well aware also that 
similar types of psychiatrists tend to take up jobs in regional Western Australia, so if this issue is not fixed, it 
could have implications for, say, Geraldton or Kalgoorlie in my electorate. I am very pleased to say that we 
support the amendment.  

I ask that the minister confirm in her reply to this debate that when the Medical Board of Australia was 
considering this change, the Department of Health may well have been told about this change during that time 
but it did not pass that conversation or conversations on to the Mental Health Commission. If that was the case, it 
is a concern, so, I guess—not to be too negative this afternoon—I would like to know what processes or 
procedures have been put in place to ensure that the right hand knows what the left hand is doing in future should 
some other changes occur.  

Obviously, today we are fixing the issue of the registration of psychiatrists. We need to ensure that there are 
enough safeguards or enough room to move if that registration is changed in the future. I would like to know 
what we learned from the fact that the health department did not tell the Mental Health Commission of this 
planned change. What will happen in the future should one of these issues be raised or should changes be made 
by the Medical Board of Australia to anything that relates to this bill? 
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Other smaller changes or minor amendments are being made to this bill, which is good. Obviously, at the 
moment the act inadvertently refers to the word “therapy” when referring to psychosurgery. It is good to change; 
that makes sense. There was an incorrect cross-referencing in the act, which again we are changing. Of course 
there was mention of the 2004 regulations, which have been updated by Parliament. It is good that we have the 
ability to fix those problems today. I am very interested to know how and why those other amendments were 
picked up. I believe some good Mental Health Commission staff member probably spent their weekend reading 
the act and picked up some issues that have either changed since the act was introduced or that we did not pick 
up when we provided that great level of scrutiny in this place over a year ago. The bill is supported. We hope to 
get cracking on it this afternoon so it can be sent to the other place as soon as possible. 
I heard only the last bit of Hon Lynn MacLaren’s contribution. I apologise that I was not here for the full 
contribution. I wanted to place on the record correspondence that I received from a number of organisations that 
operate in the mental health space. I believe that all members in this place—certainly members on this side of the 
house—have received a letter signed by a range of people. I might place them on the record. The signatories are: 
Pip Brennan, the executive director of the Health Consumers’ Council (WA); Monique Williamson, the CEO of 
the Mental Illness Fellowship of WA; Mr Joe Calleja, the CEO of Richmond Wellbeing; Debbie Childs, the 
executive director of Helping Minds, formerly Arafmi; Paul Coates, the CEO of CarersWA; Shauna Gaebler, the 
executive director of Consumers of Mental Health WA; David Kernohan, the new CEO of the Mental Health 
Law Centre (WA); and Margaret Doherty, the convenor of Mental Health Matters 2. These are all very good 
organisations operating in this state. All those members wrote to us not exactly about this amendment bill before 
us today but about the regulations that the minister tabled in this place this afternoon. I have not had an 
opportunity to look at the regulations that were tabled today but I wanted to place on the record the letter that 
was written to us. I would welcome some commentary from the minister when she gives her reply about whether 
the government has considered these things, will consider these things or has deemed this change unnecessary. 
The letter states — 

Dear Hon Dawson, 
Mental Health Act 2014 Regulations 

Regulation endorsing DSM5 as an ‘internationally accepted standard’ must be amended. 
The undersigned organisations are committed to protecting vulnerable mental health consumers and to 
ensuring that carers and nominated persons are appropriately engaged in the delivery of mental health 
services. We are writing in relation to the forthcoming proclamation of the Mental Health Act 2014 and 
its’ supporting Regulations. We have documented a proposed amendment, and attach our rationale for 
this amendment overleaf. 

Proposed Amendment 
Section 6(4) of the Mental Health Act 2014 states: ‘A decision whether or not a person has a mental 
illness must be made in accordance with internationally accepted standards prescribed by the 
regulations for this subsection’. The recently prepared consultation draft of the Mental Health 
Regulations 2015 state: 

For section 6(4) of the Act, a decision whether or not a person has a mental illness must be made in 
accordance with the diagnostic standards set out in either or both of these publications — 

a) The International Statistical Classification of Diseases and related Health Problems [ICD] 
published from time to time by the World Health Organisation [WHO]; 

b) The Diagnostic and Statistical Manual of Mental Disorders [DSM] published from time to time 
by the American Psychiatric Association [APA]. 

We request the regulation is amended to read: 

For section 6(4) of the Act, a decision whether or not a person has a mental illness must be made in 
accordance with the diagnostic standards set out in the International Statistical Classification of 
Diseases and related Health Problems [ICD] published from time to time by the World Health 
Organisation … 

We look forward to your response in this matter which has potentially very serious deleterious impacts 
on mental health consumers and their support persons. 

That is signed by those organisations. I will not go through this whole document; I do not really need to. I think 
the minister probably has it too. I want to place elements of it on the record. The rationale was prepared by a 
staff member of the Health Consumers’ Council. It states — 

If the draft regulation is not amended this would allow individual mental health practitioners to choose 
whether they use the latest version of the ICD or the extremely controversial DSM5 (published in May 
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2013) when exercising their powers under the Act. By defining who is mentally ill these ‘standards’ 
will determine who can potentially be involuntarily detained and treated against their will, most often 
with psychotropic drugs with potential serious adverse side effects. The standards must therefore be 
based on valid and reliable definitions of mental illness. We emphasise that removing the reference in 
the proposed regulation to DSM5 would not prevent psychiatrists or other medical doctors using DSM5 
to diagnose mental illness. It would simply ensure that when the powers afforded to psychiatrists under 
the Mental Health Act 2014 are used the definitions of mental illness applied are ‘internationally 
accepted’ as required by the act. 

That process, or DSM–5, has been criticised by a range of people. It is fair to say that some people are pro and 
some people are against. Given the fact that those eight organisations that operate and provide services in the 
mental health space in this state very well signed this letter, I wanted to place it on the public record. I have not 
had an opportunity to meet with those groups. I am due to meet with them tomorrow. I certainly did not see the 
need to slow down this piece of legislation before us because there are obviously, as Hon Lynn MacLaren 
mentioned this afternoon, other opportunities for members in this place to question regulations that have been 
tabled. Before we go down that track, I hope the minister is able to provide some small commentary on that letter 
and advise us what the government is doing and how the government will reply to the issues and concerns raised 
by those groups. 

I do not propose to speak on this bill for very long—it is a good bill and it is supported—but I wanted to take the 
opportunity to ask the minister about the mental health services plan or the “Western Australian Mental Health, 
Alcohol and other Drug Services: Plan 2015-2025”. I had the privilege of attending some of the consultations 
that occurred in relation to this plan. It is a very good plan. I applaud the consultation process. 
The  Mental  Health Commission was able to go right around the state—I am particularly glad that it went right 
around regional Western Australia—to talk to individuals and groups that operate in the mental health space. 
Everybody from service providers to consumers was consulted. In fact, in one case I know of some Aboriginal 
groups in Roebourne were concerned that they did not get an opportunity to participate in the consultation 
process, so the Mental Health Commissioner held a special session in Roebourne with those organisations. 
That  should be applauded. The mental health plan is great, but the questions I am asking this afternoon are: 
Where is it? When can we see the plan? The consultations finished some time ago, and we know that, as a result 
of the draft plan, a range of mental health services in this state meet the needs, but also some services do not 
meet the demand. The draft plan tells us that community support services are meeting 22 per cent of the demand; 
community bed-based services are meeting 49 per cent of the demand; community treatment services are 
meeting 60 per cent of the demand; and hospital bed-based services are meeting 75 per cent of the demand. 
We  all agree that there is a need to do more, and that is what this plan is about. It is about helping to meet unmet 
need. I am not sure that “revolutionary” is the right word, but the plan certainly takes us in a new direction, away 
from the old bricks and mortar, lock-them-up facilities, which we know are outdated and quite often do not help 
the recovery journey. The plan takes us away from those types of facilities and looks at providing more services 
in the home, such as Hospital in the Home, and all sorts of new ways of making sure that the state meets unmet 
need. 

When will we see the final version of the plan, and the detail? I am also keen to see the time line for the 
implementation of the key recommendations. Something like 1 400 submissions—a massive number—were 
received by the Mental Health Commission on the draft plan, and we all know that the state needs this plan. I am 
not sure what the final hurdle is. It took some time to work through those submissions and to finally land in a 
spot that would deliver us a new plan for the next 10 years. It is desperately needed, but I am not sure where it is 
at, and when we might see it. Many projects in the draft plan had time lines for delivery of the recommendations 
by 2017. We are now six or so weeks away from 2016, so I am worried now that, given that we have not seen a 
final plan and there has been no announcement of a new 10-year mental health and alcohol and other drug 
services plan, some of those recommendations that were due to be delivered in 2017 may slip. 

The document stated that over the life of the plan there was a potential cost saving to the state once the plan has 
been properly implemented. I hope this is not just about cost saving; I hope it is about increasing the level of 
service in this state. I hope that any money that is saved by the full implementation of the plan is ploughed back 
into the system, because there is no doubt that the system needs it. Again, this is not me just having a go at the 
government this afternoon. In previous contributions in this place I have acknowledged that the government has 
done some fine work in the mental health space. The creation of the commission was a good initiative, as was 
the appointment of a dedicated Minister for Mental Health. It is time for a final unveiling of the plan, and what is 
going to happen over the next 10 years. Some important projects and changes were due to occur as a result of the 
plan, such as a new dedicated youth mental health service across the state, the creation of a new 24-hour mental 
health crisis and emergency response service, the expansion of the transitional housing and support program, and 
the expansion of alcohol and other drug community treatment services. These things are vital. 
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I thank the minister for the opportunity for the shadow Minister for Corrective Services, Paul Papalia, and me to 
visit Graylands and the Frankland Centre a couple of Fridays ago. We appreciated the opportunity, and it brought 
home to us how fantastic the staff in those facilities are. However, the facilities, particularly at Graylands, are 
outdated. We need to see more. I am keen to see where the plan lands in relation to Graylands and the move 
away from those types of facilities. It is a beautiful campus and a nice place to recover if the patient has the 
opportunity to be outside, but it is a dark and dingy place, overdue for an upgrade. I am aware that wards have 
been closed previously, partly as a result of the state of the buildings; they are not safe to house patients. I am 
aware that some of them are now being used for offices. The place needs to be upgraded, so I am keen to see 
where we landed in relation to that in the mental health services plan. 

Finally, I will mention the Stokes Review Implementation Partnership Group. I have been tracking the work of 
that group. I expected that a greater number of recommendations would have been implemented by now. 
A  number of major items have been implemented as a result of the Mental Health Act, the mental health, 
alcohol and other drugs services plan and the amalgamation of the Mental Health Commission and the Drug and 
Alcohol Office. I do not necessarily think that we have dropped the ball, but the foot has certainly been taken off 
the pedal in the implementation of those recommendations. I understand that that partnership may well be about 
to complete its work. I would like to hear from the minister whether that is actually the case. Maybe the minister 
can advise me who is going to make sure that the remainder of those recommendations from the Stokes review 
are implemented. Now that Professor Stokes has moved on from his job as acting chief executive officer of the 
Department of Health, I hope that his fine work in the mental health space is not forgotten. I would like an 
indication from the minister of how those recommendations will be followed up into the future. 

With those remarks, I again say that the opposition will support this bill, and I hope it has a speedy passage 
through the Parliament.  

HON HELEN MORTON (East Metropolitan — Minister for Mental Health) [3.20 pm] — in reply: I thank 
the Greens and the opposition very much for their support of the Mental Health Amendment Bill 2015. This is a 
really important element of the new Mental Health Act, which, of course, will come to fruition on 30 November. 
I acknowledge all the work that thousands of people have done in preparation for the act—the training and the 
education programs that they have engaged in. People have implemented quite a phenomenal amount of work 
across the whole state in preparation for 30 November. I was at the Mental Health Tribunal function day last 
week and I made the comment that I sometimes get really amazed when I go around the new Gateway WA 
project and see how that amazing piece of roadwork and engineering has come to fruition while the existing 
ability to get through and travel through the area has never been impeded. I do not mean to be too minimalistic 
about it, but that is just a piece of road and it is just in one location—mind you, it is in my electorate, so I am 
very, very proud of the work the government has done there. What we are implementing with the Mental Health 
Act will impact statewide across many, many people, and the existing services of Mental Health will have to 
continue and transition through the implementation. Staff across the entire state—people working in the public, 
the private sector and the not-for-profit sector—have all been working on getting ready for the implementation 
of this legislation. That is a tremendous effort on their part. It is not just staff; mental health advocacy groups, the 
Mental Health Tribunal, carers, people with disabilities and the organisations they participate in have all been 
involved in this year-long transition to the new act that comes about a few days’ time. People are very geared up 
for it. Some people are a little anxious about it from time to time, but there is a 24-hour-a-day, seven-day-a-week 
hotline people can get on to straightaway to get clarification about a particular matter, and that will be in place 
for at least three months. Tremendous work has taken place to enable people to be ready for the act. 

As people have indicated, this particular amendment bill was necessary because the Medical Board of Australia 
made a policy change around terms used to define psychiatrists. Although we tried very hard to get the Medical 
Board of Australia to reverse its policy change as soon as we found out about it, it subsequently indicated that it 
will probably take longer to do that by the time all the other states had come on board with the suggestion than it 
would for us to put this amendment through both houses of Parliament and have it ready in time for 
30 November. After a lot of consultation with the Royal Australian and New Zealand College of Psychiatrists, 
the Chief Psychiatrist, the State Solicitor’s Office, the Department of Health and the director general of Health—
people across the board here—at the end of the day it became a decision that this amendment was necessary and 
we had to put it in place. In particular, we wanted it in place in time to make it possible for psychiatrists who had 
been recruited from overseas to commence work at the Midland Public Hospital psychiatric unit. 
As  Hon Stephen Dawson said, we want to make full use of the Mental Health Act rather than having an inability 
to participate in the section that refers to authorised practice by which, for example, a person cannot be made 
involuntary. Once again, I thank members opposite for their support in getting this bill through in time and I 
hope it will get through the other place in a very short time as well, with support for the four minor amendments 
that go with it.  

Some members have asked a few questions about how this issue occurred and how we would not know about it. 
As I understand it, that information was brought to the attention of the workforce pathways section of the health 
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department and it worked through it. Little was it realised that it would have impacts on the new act. 
That  information was not passed on to the Chief Psychiatrist and subsequently was not passed on to me or to the 
Mental Health Commission et cetera. When the Chief Psychiatrist became aware, as a result of the first 
provisionally registered psychiatrist in WA, and checked the requirements in WA for that person’s provisional 
registration, it was found there was a problem. Interestingly, the Medical Board of Australia has subsequently 
recognised that there will be problems in other states. I cannot suggest that the medical board will eventually 
reverse its position; we cannot wait for the medical board to decide whether it will reverse its position, so we 
have had to put in place some regulations as well as this amendment and subsequent regulations that will 
futureproof us to the effects of whatever the Medical Board of Australia decides to do. The new process, which I 
think Hon Stephen Dawson was asking about, has commenced, so the Chief Psychiatrist has now advised the 
Medical Board of Australia and it will affect Australian Health Practitioner Regulation Agency correspondence 
relevant to all mental health—that is the safeguard. I agree it sounds like commonsense and that that should have 
been the case; however, the Chief Medical Officer is the person who frequently gets that sort of information and 
he may not have recognised this was a matter that the Chief Psychiatrist should have been advised of. That is 
how it will happen in the future. As I said, the other Australian jurisdictions that have been impacted by these 
AHPRA changes are Queensland, the ACT and likely Tasmania.  

I will go to issues with the “Diagnostic and Statistical Manual of Mental Disorders”. I have had a lot of 
conversations about this, not just recently, but at the time the Mental Health Bill was going through—all of this 
was discussed at that time. I know that this has been a particular issue for Martin Whitely, who now works for 
the Health Consumers’ Council, for a long time and he has continued to pursue it over a period of time. 
Some  other agencies who signed a letter of concern also agreed with Martin Whitely at the time the bill was 
being considered. We now have further advice from the State Solicitor’s Office, and we have talked to the Royal 
Australian and New Zealand College of Psychiatrists and the Chief Psychiatrist. In general, they do not believe 
that the Diagnostic and Statistical Manual of Mental Disorders should be removed from regulations. I have all 
the information sitting on my desk, but I did not know these issues would be raised in the context of this debate. 
I will very briefly mention some of the areas that the State Solicitor’s Office talked about. The State Solicitor’s 
advice about criteria is that they have to be international, accepted and a standard. He has common-law 
definitions for each of those areas, and I can tell members that DSM–5 meet each of those criteria. It is used in 
many countries, not just Australia, New Zealand and the USA, but it only needs to be used in more than one 
country for it to be international in its usage. It is frequently referred to in research across the world. It is used in 
training in Australia and New Zealand—all psychiatrists are trained in the use of DSM–5—and, again, to 
suddenly knock it out would be inappropriate at this stage, given that the suggestion was that we could somehow 
or other disallow that regulation and only focus on the “International Classification of Diseases”. As was quite 
rightly pointed out, the ICD is under the auspices of the World Health Organization, whereas DSM is initially 
worked through the USA psychiatric classification area. As I said before, it is used widely. As to the letter 
people received, it is used and accepted much more widely than proposed in that letter. 

Hon Lynn MacLaren commented that, somehow or other, using the Diagnostic and Statistical Manual of Mental 
Disorders would lead to people being inappropriately treated or inappropriately made an involuntary patient. 
The  concerns people have about DSM are about—I will use my language—the creep into suggesting that 
someone has a psychiatric condition that is more akin to normal reactive behaviours; something like grief, for 
example. 

Hon Lynn MacLaren: Minister, I did not link DSM with involuntary — 

Hon HELEN MORTON: The main aspect of the Mental Health Amendment Bill 2015, of which those 
regulations are a part, is about the treatment of involuntary patients. 

Hon Lynn MacLaren: Yes. 

Hon HELEN MORTON: The component of DSM that might be close to normal behaviour or trying to 
medicalise normal behaviour are for people whom are as far away from involuntary treatment, within a 
psychiatric context, as we could get. 

Hon Lynn MacLaren: Yes, but I didn’t say that about involuntary patients. 

Hon HELEN MORTON: Okay, but I am saying it. People’s concerns around DSM are about perhaps 
medicalising normal behaviours that might be akin to a particular area of concern, like abnormal grief for 
example. They are not the people that would be required to be considered for detention and involuntary 
treatment. I am saying that it does not actually impact on the bill. 

Hon Lynn MacLaren: Minister, by way of interjection: have you responded to those peak bodies? 

Hon HELEN MORTON: No; folk are getting information, and I have not yet had time to do that. 
The  State Solicitor’s Office advice, the advice from the college and the advice from the Chief Psychiatrist is 
now being put together into a letter that will go out to all those people. 
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Hon Lynn MacLaren: Thank you. 

Hon HELEN MORTON: I am just talking about it because Hon Lynn MacLaren raised it. I would not even 
have concerned myself with responding to the member in this second reading reply about it, except that I think 
two members asked questions about it. 

I was asked questions about the plan and where it is up to; Hon Stephen Dawson has a question without notice 
today around that. Hon Stephen Dawson will get that answer then, but I can tell members that it is at the very, 
very crunchy end of the government process of deliberations by cabinet. I cannot be any more explicit than that 
at this stage. I reiterate that the draft plan the member has his hands on, and everybody else in Western Australia 
who wants to can have a copy of, is being implemented as we speak. Elements of that draft plan are being rolled 
out right now. Things like the youth services that Hon Stephen Dawson asked about, the commencement of the 
work at Fiona Stanley Hospital, and, more recently, the regional youth services announcement. I was asked the 
co-response services, and I can tell members that an enormous amount of work has been done between 
WA Police and the Mental Health Commission to bring the police co-response services together. I believe we 
will have that implemented, or at least announced, before the end of this year. Mental health observation unit 
work is taking place at the moment, as is work on the subacutes, the transport service, the Hospital in the Home 
program, and some wards at Graylands Hospital have been closed to enable a more contemporary Hospital in the 
Home service to operate for those people. Heaps of things are happening out of that plan right now. It is not a 
matter of us waiting until it is all completely formalised before we can get it underway. 

Hon Stephen Dawson also asked about where the review undertaken by Professor Bryant Stokes is up to and 
what is happening with it. By far, the majority of the recommendations have been implemented. The remaining 
recommendations will be picked up in the implementation of the act and the plan. The member was quite right 
when he indicated that at some point in time the oversight group for the Stokes recommendations will come to a 
halt, but members will also be able to see that every one of those recommendations links to an implementation 
recommendation in either the Mental Health Amendment Act 2015 or the plan implementation. There will not be 
any doubt about which area and whom has responsibility for following through on the implementations and the 
time frame for doing that. That has already been developed on spreadsheet that I look at at least monthly, but it is 
more like every fortnight when I meet with the Mental Health Commission. 

I think I have covered most of the things members mentioned. I am having a quick look at my advisers to make 
sure I have not left anything out. I might add that one of my advisers is so au fait with the 
Mental  Health  Amendment Bill 2015 that she actually knows off the top of her head any of the 600-odd 
clauses. I could ask her a single question about that right now and she would be able to say precisely which part 
of the bill it refers and what clause — 

Hon Ken Travers: As the minister, you would be able to do that as well, wouldn’t you? 

Hon HELEN MORTON: No, I cannot. I can tell Hon Ken Travers that I certainly would not be able to do that! 

Hon Ken Travers: What a disgrace! 

Hon HELEN MORTON: But it is always a great comfort to know that I have people of that competence around 
me when I am dealing with something as — 

Hon Ken Travers: Make your staffer the minister then if she is across it! 

Hon HELEN MORTON: That might not be such a bad idea either. 

We are opening the new facility at Midland on 24 November, as members know. Hutchison ward has been 
closed in anticipation of that, and there will be the gradual closure of Graylands to ensure continuity of care. 
That is the kind of way in which some of these things are happening. 

With that, I again thank members again for their support of the Mental Health Amendment Bill 2015. I look 
forward to it passing quickly through this and the other house. 

Question put and passed. 

Bill read a second time. 

Leave granted to proceed forthwith to third reading. 

Third Reading 

Bill read a third time, on motion by Hon Helen Morton (Minister for Mental Health), and transmitted to the 
Assembly. 
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STANDING COMMITTEE ON LEGISLATION — THIRTIETH REPORT — “BELL GROUP 
COMPANIES (FINALISATION OF MATTERS AND DISTRIBUTION OF PROCEEDS) BILL 2015” 

Government Response — Statement by Attorney General 

HON MICHAEL MISCHIN (North Metropolitan — Attorney General) [3.38 pm] — by leave: On 
10 November this year, the Standing Committee on Legislation of the Legislative Council tabled its report in 
relation to this bill, and I thank the committee for its diligent efforts in considering a very substantial and 
complex bill in the time available to it, and the submissions put to the committee in the limited time available for 
its inquiry. The committee made 29 recommendations in relation to the bill; some of those proposed specific 
changes to it, some changes were described but not specified, and some areas were identified on which the 
committee considered that the Council would be assisted by the provision of further information in relation to the 
bill. In large part, the government has adopted the recommendations proposed by the committee. In addition, the 
committee process through the submissions provided by interested parties, has identified one or two areas for 
drafting improvement in the bill. As a result, there has been issued and published an amended notice paper that 
responds to the committee’s report that contains the amendments the government proposes to move to the bill 
during the Committee of the Whole. 

I also take the opportunity to respond to the committee’s recommendations. I tabled earlier this afternoon a 
written response setting out in some detail the government’s position on each of the recommendations made by 
the committee. That covers the government’s response both to the extent that the report proposed specific 
amendments and in relation to proposed amendments whereby the government has accepted the proposal in 
principle but intends to move the amendment in another form. 

I will not verbally go through the whole of the government’s response. I do not think that will be necessary. 
I  might have to raise aspects of it in due course if they arise during the second reading debate. The purpose of 
tabling it in writing and comprehensively was to expedite and assist the debate, so that members are aware of the 
government’s position and can have reference to it, rather than simply learning about it by listening to me 
present it during this afternoon’s proceedings. I hope that has been of some assistance to members and I look 
forward to the debate on the bill in due course. 

BELL GROUP COMPANIES (FINALISATION OF MATTERS AND DISTRIBUTION OF 
PROCEEDS) BILL 2015 

Second Reading 
Resumed from 15 September. 

HON KEN TRAVERS (North Metropolitan) [3.41 pm]: I should probably start my speech on the 
Bell  Group  Companies (Finalisation of Matters and Distribution of Proceeds) Bill 2015 by making a couple of 
quick comments about the report of the Standing Committee on Legislation. In doing so, I say to the other 
members of the legislation committee that I enjoyed serving on the committee with them. Even though we were 
under incredible time constraints for an extremely complex piece of legislation, as the Attorney General has just 
pointed out, I found it a very productive experience. I enjoyed working with the other members of the 
committee. It reminded me yet again why it is so important that bills of this nature be referred to a committee. 
I  also think I speak for every member of the committee when I congratulate the staff of that committee for the 
work they did. It was truly extraordinary of them to put together all the material and to bring together a report. 
It  was above and beyond the call of duty. I hope the Clerk will pass on to the staff of that committee the house’s 
recognition and acknowledgement of the great job they did. It is fair to say that a number of government officers 
also assisted the committee with responses and submissions through the Attorney General and the Treasurer and 
they also need to be congratulated. 

It is an extremely complex bill with a fascinating history, and there is a range of confusions around the bill. 
To  date, there have been some 20-odd years of litigation between the liquidator and a group of banks about 
whether or not the banks acted correctly in getting security over the assets of the Bell Group companies when 
they went into liquidation. That litigation was funded by the Insurance Commission of Western Australia, 
although I think at the time it commenced the action, it was called the State Government Insurance Commission. 
It has changed its name in the time that has passed. It funded the majority of that liquidation, although the 
original agreement included three parties. 

The government has now put the case to the house that, having gone through that process, there is a need at the 
next stage of the process to determine how the money for the settlement with the banks, which I think represents 
about $1.7 billion, should be distributed amongst both the funders of the liquidation and the creditors that remain 
of the Bell Group companies. The government has put the argument that that is such a complex and difficult 
thing to achieve that there is likely to be another lengthy period of litigation that serves nobody. That is a valid 
argument for the government to put to the house by way of a piece of legislation such as this. 
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At one point during the committee hearings, I asked one of the government officers whether or not the general 
policy of the bill is to seek to apply the current law through the processes that are established under this bill. 
The  answer to that question was yes. I think that has been the general position that has been put forward in the 
public debate by the government. It is seeking to set up an authority that will work through all the issues, reach a 
conclusion and determine how the money should be distributed according to the laws as they apply. Of course, 
although the committee could not look at the policy of the bill, it became very clear to me that that is not exactly 
what we are doing here. We are doing a couple of things. We are creating an authority that will go through a 
process to determine how that money should be distributed amongst the creditors, but there will be some 
significant changes to the law as it operates, particularly the way in which section 564 of the Corporations Act 
operates. Having said that, the law will be changed clearly to enhance the position of the state. 
It is fair to say that, over the 20 years, the Insurance Commission did not, I assume—I am not always clear about 
this and I will come to that in a minute—fully secure the position of the state in this litigation. I think that is a 
matter that needs to be considered by this house. The government spent, through the Insurance Commission, 
some $200 million of government agency money to fund the liquidators’ action against the banks. At the same 
time, it put at risk a further $300 million in potential court costs for the state of Western Australia should it have 
been unsuccessful. That is a round figure of about $500 million in funding for a return of $700 million to 
$750 million to the state, as outlined by the Treasurer in the other place. I would have thought that if the 
government was going to risk $500 million for a maximum return of $750 million, it would have ensured that all 
its i’s were dotted and its t’s were crossed and that it would have had a rock solid position to ensure that at the 
end of that process, if it won, it would not only get the $200 million that it put up, but also secure further money. 
I am not sure how it occurred. I put in a freedom of information application to the government for cabinet 
submissions on the Bell litigation. The documents that I received certainly do not seem to indicate that the 
government had at any stage been kept informed of these matters to any great degree. That may be an issue with 
the way things went on at the Insurance Commission. This is not a critique of the commission, because there was 
different management at the time, but I think that sometimes the—exasperation is perhaps a bit strong—body 
language of the current head of the Insurance Commission indicates that he has struggled with some of the issues 
that have been raised in this bill, as he has had to deal with them and sort out the mess that he inherited, while 
also trying to protect the interests of the state with the money that was put at risk. The first point the house needs 
to accept and acknowledge is that it is not simply trying to apply a simplified mechanism through the authority 
of the law as it exists. Rather than spending a lot of time on that matter in the debate today—this is the advantage 
of the committee stage—I will be more than happy to make my point about that in the committee stage and point 
out the areas in which the bill differs significantly from section 564 of the Corporations Act. However, today I 
want to refer to section 564 and the issue of what is “just”. The term “just” has a lot of significance in Australian 
politics and the Australian Constitution, and those who have seen the film The Castle would very well 
understand the prominence of the term “just” in the commonwealth Constitution. However, it is worth reading 
out section 564 of the Corporations Act, which states — 

564 Power of Court to make orders in favour of certain creditors 
Where in any winding up: 

(a) property has been recovered under an indemnity for costs of litigation given by certain 
creditors, or has been protected or preserved by the payment of money or the giving of 
indemnity by creditors; or 

(b) expenses in relation to which a creditor has indemnified a liquidator have been recovered; 

the Court may make such orders, as it deems just with respect to the distribution of that property 
and the amount of those expenses so recovered with a view to giving those creditors an advantage 
over others in consideration of the risk assumed by them. 

The key term there is that the court needs to deem what is “just” in the distribution of that property and it refers 
to an advantage being given to a set of creditors that have funded the liquidation in consideration of the risk 
assumed to them. A lot of tests need to be applied in that. The first, of course, is the need to be a creditor, and 
there is debate about that matter. The government will argue strongly that the Insurance Commission of WA is a 
creditor, but whether ICWA is a creditor is debatable, and the law will be changed very clearly in the Bell Group 
bill to ensure that there is no doubt that ICWA is a creditor. Secondly, it needs to determine what is just in terms 
of a reward, whereas the bill refers to “appropriate compensation”. Again, we will be able to get into the detail of 
those two things during the committee stage. 
I raise that because a key point about this bill is whether it is constitutional. I think the house is clearly better 
informed as a result of this bill having been referred to the Standing Committee on Legislation, because it 
obtained a legal opinion from Ken Pettit, SC, who has done much work in Western Australia both for the 
government and, I am sure, in actions against the government, and his opinion helps inform this debate. The first 
thing that is worth noting from Mr Pettit’s opinion is at clause 36, which states — 
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36. In conclusion on question 1: 

(a) The Bill may not be consistent with a view that the Bill’s object is a “just” 
distribution, because, first, there is no express requirement to effect a just or fair 
distribution; second, the outcome will turn on unreviewable exercises of discretion; 
and, third, the Bill sets its own criteria for fairness, not including reference to pre-
existing law. 

(b) Clauses of the Bill are consistent with one or more objects of the Bill, but not 
inconsistent with all objects considered together. 

Again it is clear that Mr Pettit is telling us that this bill does not deal with what is just in that regard, but it is 
important for this house to consider. I have been in this house for some considerable time; in fact, I was on a 
committee for about six years—I think there is only a few of those members of the committee left in this house; 
in fact, the President was the chair of that committee—that looked at the erosion of private property rights. 

Hon Sue Ellery: So was I. I will never forget that report. 

Hon KEN TRAVERS: I think Hon Sue Ellery was on that committee for only part of the six years I was on that 
committee. 

Hon Sue Ellery: I will never forget that report. 

Hon KEN TRAVERS: She was a part-timer on that committee. In fact, I think my involvement began with the 
Constitutional Affairs Committee, which is now the Standing Committee on Environment and Public Affairs, 
that dealt with petitions and which extended over a number of Parliaments and looked at the way property is 
resumed. I have heard many members on the other side talk about the need for a provision in the state 
Constitution that ensures that property is resumed on just terms. Mr Pettit provided an opinion, and I quote now 
clause 70 of his opinion, which is part of appendix 3 of the Standing Committee on Legislation’s report, and 
which states — 

(a) The Bill is not constrained by s 51(xxxi) Constitution. 

That is right. He is arguing that the bill is not captured by the commonwealth Constitution, but his next point is 
the most telling — 

(b) If the Bill were constrained by s 51(xxxi) a court would be likely to hold that it effects an 
acquisition of property other than on just terms. 

Members should understand that in passing this bill we will be passing legislation that, in the opinion of 
Mr Pettit, would likely be found to be in breach of that section of the commonwealth Constitution. One thing we 
know is that we can hold principles, but no matter how well those principles are justified, once a reason is found 
to ignore those principles on these matters, a precedent is set. Members on the other side in particular who have 
railed against the issue of the question of governments taking property on anything other than just terms need to 
be fully aware and very clear that in passing this bill they are passing legislation that, in the opinion of Mr Pettit, 
would be held that it affects the acquisition of property other than on just terms. So from now on those members 
on the other side who rail on those matters will no longer have clean hands on these matters because they will 
have been party to the passage of legislation that allows for the resumption of property that is on other than just 
terms. 

Hon Michael Mischin: That is nonsense. 

Hon KEN TRAVERS: It is not nonsense, Attorney General. 

Hon Michael Mischin: You are pulling bits out without any coherent structure to it; but, anyway, carry on. 

Hon KEN TRAVERS: I think there is a very coherent structure; it is a very simple fact. I challenge the Attorney 
General to stand in this house and tell us that Mr Ken Pettit, SC, was wrong in his opinion. 

Hon Michael Mischin: That is not the point, is it? Anyway, carry on. 

Hon KEN TRAVERS: It is the point. It is exactly the point about the policy of this bill. The policy of the bill is 
such that in the opinion of Mr Pettit, SC, if it was a commonwealth bill, it would be found to be unconstitutional. 
When we pass this legislation, those people in this chamber who hold as a principle that the state should only 
ever apply legislation that results in the acquisition of property on just terms will be breaching their principles on 
that matter. I accept that people can come up with whatever explanation they like to justify why on this occasion 
some other principle was more important than that principle. We should be under no illusion. No member should 
sit here and say later that they did not realise that that is what that bill did. When members are railing against 
those issues in the future, I will remind them of this occasion when the government introduced and this house 
passed legislation that allows for the resumption of property on something other than just terms. I am sure the 
Attorney General will put the case later why on this occasion that is necessary. We should remember that the 

 



8250 [COUNCIL — Tuesday, 17 November 2015] 

beauty of a constitution such as the commonwealth Constitution is that it does not allow the Parliament to make 
those decisions about which principles it will apply; it sets the principles that will apply in all circumstances. 
That is the point, Attorney General. We are not applying that principle on this occasion. If we were the 
commonwealth Parliament, we would not have the choice to determine if that would be the case. 

Having said that, there are potentially other reasons and areas around which this bill will be appealed. I read in 
the paper last week that some sort of agreement—I do not know whether that is right or wrong; the Attorney 
General may be able to advise the house later—has been reached between the vast majority of the parties that are 
potentially involved in the actions. It was clear in the article that at least one party that is based in Belgium is still 
not a party to that agreement. I suspect it is probably the most aggressive litigator of all the potential parties. 
I  suspect that it will be combing through the agreement and looking at all the areas. One of the areas, sadly, that 
we did not have enough time to look at as a committee was the interjurisdictional issues that arise out of this bill, 
although I note that the Attorney General’s amendments to the bill might seek to achieve that. I am happy if the 
Attorney General wants to briefly interject. Are the amendments that he tabled today that appear in the 
supplementary notice paper simply the amendments that we had prior to the bill being referred to the committee 
and the responses of the committee or have some additional matters been addressed by way of amendments from 
the government? 

Hon Michael Mischin: They consist of the original supplementary notice paper as modified and supplemented 
by the committee’s recommendations, and the government’s response to those. 

Hon KEN TRAVERS: I will raise this when we get to the committee stage but it seems to me that some 
additional matters may have been raised. Part of the problem I have is that we are dealing with this in a fairly 
hasty manner. As members know, we always have party meetings on Tuesdays. We received a copy of the first 
draft of the government amendments this morning. I am happy to go through that when we get to the committee 
stage of the debate. 

The other thing I wanted to do this afternoon is make a couple of comments about the committee report. As I 
said earlier, I congratulated all the committee members and identified how much I enjoyed working with them. 
In the main, we produced a report and the overwhelming majority of the report was agreed to by all members of 
the committee. I say to the Attorney General that I appreciate the fact that in his amendments he has not just 
adopted the comments of the majority of the committee but those of the minority of the committee as well. 
The  Attorney General did one of the things that I wanted to do but I thought I would err on the side of caution 
with my minority position, being the day on which the bill receives assent. I think that his amendment is the best 
outcome. 

Hon Robyn McSweeney: You’re a happy camper. 

Hon KEN TRAVERS: I am giving praise. It is not often one puts in a minority report because one does not 
have the numbers and the government adopts that. I put it down to my persuasive arguments in the report. In all 
seriousness, I think it is a better bill for having done that. I recommended the six months but it was always my 
view that for a bill such as this, other than clauses 48 to 50, in which there is a specific reason for the date they 
become operative actually pre-dating the bill being given royal assent, it is absolutely appropriate that the 
amendment be moved by the Attorney General for the bill to come into operation the day after it is given assent. 
That is the nature of the bill. It always worried me. I could never understand why we were allowing it. We did 
not have time as a committee to keep going back to all these matters. I recommended the six months because I 
thought there may be a reason we might need to stagger the introduction of provisions. I could not see it. 
My  preference had always been the six months so I appreciate the fact that the government has picked that up 
and adopted it. 

One of the other great concerns that I had about this legislation, which is in some way mitigated by the 
recommendations of the committee and the adoption of those recommendations by the government, is the whole 
issue around transparency. We could create an authority, the authority could go away and look at all these 
matters, make a recommendation to government and government could then make a decision that is completely 
contrary to the recommendation of the authority and we would never have known. The likelihood is that no-one 
would potentially know the full ramifications of what had been decided. Again, the amendments that were put 
forward by the Attorney General after consideration of the committee report clearly deals with those matters, and 
I appreciate that as well. Although this bill is an extremely rare and unusual beast, I expect we will probably 
never see anything like it before the Parliament again. 

Hon Michael Mischin: I hope not. 

Hon KEN TRAVERS: Yes; certainly not in my lifetime. At the very least, adding that degree of transparency to 
this bill is an improvement to the legislation. At least at the end we know what the authority determined and we 
know what the Governor made as a final determination. 
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I wanted to make a couple of quick points about where I dissented from the majority, to make sure it is clear. 
I  think on most occasions Hon Lynn MacLaren joined me. One was at paragraph 4.11 of the report, in which we 
made the following point — 

… the question of whether WA Glendinning Pty Ltd offered to help fund the litigation, including the 
circumstances and timing of any offer, may be an important consideration for the court when reaching a 
decision under section 564 on what is a ‘just’ reward for the risks assumed by the Funding Creditors. 

This goes to this issue I mentioned earlier about how section 564 would operate and the whole issue about 
justness and rewards. I will leave it to the members of the committee who wrote the majority report to explain 
their view. I believe that was just a simple statement of fact. Why the majority of the committee did not want to 
agree to that clause is for them to explain, but I think I covered that earlier. Evidence was given to the committee 
that there was a point at which WA Glendinning made an offer. The government disputes that and I accept its 
view of the case. The simple fact of the matter is that if it went to court, that would be an area in which the court 
would need to make a decision. Was a serious offer ever made to assist in the funding of the litigation and what 
were the circumstances around which the government refused that offer to assist? We should remember that 
along that pathway there was an original agreement about the litigation funding creditors. That changed at one 
point during the middle of this process. If they had made an offer—I make it clear that there are two views on 
this—and the government had refused, the courts could say, “Hang on; if you did not let someone else share in 
accepting that responsibility, the reward you get would not be as large as it would otherwise have been.” It is 
simply a matter of fact. I do not seek in any way to arrive at a conclusion of that matter. As a committee, we 
were not able to get into the detail of that. I think it is something that would need to be resolved if this legislation 
was not passed and the matter went to court. It would also need to be resolved if the legislation was passed but 
then ruled unconstitutional. Again, I think we will probably cover a couple of those matters as we go through the 
committee report and the amendments moved during Committee of the Whole. 

I dissented from the rest of the Standing Committee on Legislation at paragraph 5.5 of the report. I wanted to 
bring to the attention of the house Mr Pettit’s view that if this were a proposal of the commonwealth 
government, it would likely offend section 51(xxxi) of the commonwealth Constitution, and I think I already 
covered that in my comments earlier today. At paragraph 7.75 of the report I noted that the legislation alters the 
existing law provided for by section 564 of the Corporations Act. Again, I think I pretty much covered most of 
my arguments earlier on, but it is important that we understand as we go through the Bell Group Companies 
(Finalisation of Matters and Distribution of Proceeds) Bill 2015 those areas where the legislation differs from the 
way in which section 564 of the Corporations Act operates, because that is the main legislation under which the 
distribution of moneys to funding creditors would have otherwise occurred. 

At paragraph 7.100 Hon Lynn MacLaren and I dissented from committee recommendation 24, that clause 43 be 
amended to clearly legislate the government’s intention on the contents of the authority’s final report. To find the 
reason for our dissent, members will need to look at minority recommendation 3. We gave a clear indication of 
what should be in the final report, and I note and appreciate that the Attorney General has sought to address that 
issue in his amendments. It is one of those situations in which there is not that much disagreement between us; in 
fact, the Attorney General has now sought to agree with me and Hon Lynn MacLaren with regard to ensuring 
that what needs to be in the final report is in the final report. 

I want to make brief mention of the response—which I appreciate—tabled by the Attorney General at the start of 
today’s sitting. I have had a chance to go through it fairly quickly and, as I say, the government’s response is 
overwhelmingly that it agrees with the report, but there are a couple of points of disagreement. One of them is at 
recommendation 13, and recommendation 15 also comes into play. Recommendation 13 reads — 

The Committee recommends that the Attorney General assure the Legislative Council that clause 
32(2) of the Bell Group Companies (Finalisation of Matters and Distribution of Proceeds) Bill 2015 
covers information on all persons with respect to whom the Authority intends to make 
recommendations.  

The Attorney General says that the government does not accept this recommendation because it fixes upon a 
matter upon which certain creditors are regrettably fixated—that is, how much other creditors will receive as a 
result of the distribution, rather than how much an individual creditor should receive. 

The Attorney General can correct me if I am wrong on this, but my reading of that is that the committee was 
saying it is unclear what clause 32(2) does, but that it allowed for information on all persons with respect to 
whom the authority intends to make recommendations. If it is not, it is still my view that we need to make the 
bill clearer to give guidance to the authority as to what it should do. As I understand it, under the current 
arrangements a liquidator, as a creditor, is able to make a case for what it believes it is owed as a creditor and 
also express a view about other claims that are being put before the creditors. I think that should be the way. 
It  was certainly the view of the committee, on the advice we got, that that is allowed under clause 32(2), and we 
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want to clarify that. Clearly the Attorney General is saying that that is not what he wants, but if that is the 
government’s view, he needs to think about whether the bill needs to be further amended to provide that clarity. 

Recommendation 15 reads — 

The Committee recommends that the Attorney General confirm to the Legislative Council that it 
is not the intention of clause 32(4) of the Bell Group Companies (Finalisation of Matters and 
Distribution of Proceeds) Bill 2015 to confine a person to making a written submission on 
liabilities of a WA Bell Company to that person, rather than on liabilities to other persons.  

The government’s response to recommendation 13 also addresses this matter. I have had only a short time to 
read it, but to be honest I do not think it does. The committee was trying to get some clarity and I suspect it is 
probably an area around which we need to get some greater clarity in this house. My personal view is that clarity 
should be in the direction of ensuring that, yes, people are able to make their submissions. The authority can 
refuse to consider what people put forward, and one of the things about this bill is that it is structured in such a 
way as to effectively make judicial review impossible, but it is my view that those matters should be allowed and 
that people should be allowed to express a view as to what their claims are and a recommendation in terms of 
what they should be paid. They should be able to put forward arguments as to the issues around their case and 
issues around other creditors and what they are being paid. That is my view, and I think we need greater clarity 
around that, but we can go into more detail when we consider those clauses. 

I refer now to the response tabled by the Attorney General earlier today with regard to recommendation 3. 
Recommendation 3 reads — 

The Committee recommends that the Attorney General inform the Legislative Council whether 
the Bell Group Companies (Finalisation of Matters and Distribution of Proceeds) Bill 2015 
practically excludes any opportunity for judicial review due to the operation of provisions such as 
33(3), 34(4), 35(8) and 36(9).  

The Attorney General’s response went to the question of whether the bill practically excluding any opportunity 
for judicial review is one of judgement. I say to the Attorney General that that is absolutely correct, but the 
committee was again trying to gain some clarification around this matter, because this is actually a really 
important point. It is potentially a matter of judgement by the courts. He went on to say that the intent of the bill 
had been made plain in the second reading speech and in the submissions to the committee by the government—
that is, to minimise opportunities for litigation, including by way of judicial review, in order to achieve the 
objects set out particularly in clause 4(a) and (h). He said that to that end, a number of protective provisions were 
included to minimise the risks and that the process of distribution would be further protected by challenges to the 
recommendations of the authority and the determination of the Governor. I had hoped that the Attorney General 
would give us a far stronger answer than that, because if there is a legal case to be had, it will be a question of 
whether it is about the executive. I am trying to remember the correct terms. In layman’s term, the legislation 
requires judicial review under the principles of the law. If that does not occur, the courts arguably could strike 
down this legislation. It obviously goes to the issue of separation of powers. We need to be careful that, by being 
clever with this bill, we do not become so clever as to give a reason for the High Court to knock it out on the 
basis that we are denying the courts any ability to have any meaningful judicial review.  

Clearly, the recommendation of the committee was to try to get confirmation from the Attorney General on that 
point. It is my view that the response we have received—I qualify this by referring to the short time we have had 
to look at it—does not give me that degree of confidence. In one of the briefings I had on this bill, the issue was 
raised that the only time the High Court has been adventurous in recent times has been when the federal 
executive has tried to extend its powers. I suspect, if that is the case, that the danger for us is that the High Court 
might seek to be a bit more adventurous in its rulings when it thinks the states are seeking to extend their 
executive powers. I realise it is a matter of judgement, but finer minds than mine will need to be applied to the 
question of judgement about how far this bill goes in seeking to remove any capacity for any meaningful review 
of the process. 

The clauses mentioned in the recommendation effectively provide, all the way through, that it does not matter 
whether someone has followed what they are required to do under the legislation, the decision is still valid. 
This  basically opens up and gives the authority, and ultimately the Governor, the capacity to do whatever they 
like. We have set up a bill that provides a system for what is required to be done, but at the end of the day the 
authority cannot be held to account if it does not do what is outlined in the clauses of the bill. A better way of 
describing it would be “best practice”, rather than the legislation, in the way in which this bill is written. We are 
asking the authority to think about doing these things, but if it does not do them, that is all right, because the fact 
that they were not done does not invalidate the authority’s decisions or actions. I think that will be a very 
interesting point. I note the Attorney General’s view that it is a question of judgement; it may well ultimately be 
a question for the judges. 
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With those comments, I conclude by again thanking the Attorney General for the material he has provided. 
I  appreciate that the government has, in the main, adopted both the majority and the minority committee 
recommendations. I again make the point to the Leader of the House that it is my humble opinion that, having 
sent this bill to a committee, we will end up with better legislation than if we had simply sought to progress it 
through the house a month ago. This is a good demonstration of the role of committees. This side of the house 
continues to be committed to getting this bill through this place this week so that it can be considered by the 
other place and dealt with this year, while still applying the necessary rigours and scrutiny. The committee 
process has absolutely added to this process by providing a forum where this can be done properly, compared 
with how we probably would have dealt with it if we had tried to muddle our way through the committee stage 
without the benefit of the opinions, the recommendations and the responses of the government. That concludes 
my comments on the bill. 

HON ROBIN CHAPPLE (Mining and Pastoral) [4.24 pm]: As Hon Ken Travers said, the 
Bell  Group  Companies (Finalisation of Matters and Distribution of Proceeds) Bill 2015 was introduced a while 
ago. In the time this bill has been before the house, I have produced three briefing sheets as we have moved 
forward. Firstly, I want to thank a number of people who provided me with briefings on this bill over time, 
including Paul Evans from the State Solicitor’s Office; Lisa di Paolo, the principal policy adviser from Treasury; 
and Rod Whithear, the chief executive officer of the Insurance Commission of WA. I also received briefings 
from Gary Trevor of Ferrier Hodgson. I have had a number of people approach me on this matter, and I thank 
them for their input. It has helped me to formalise my position on this piece of legislation. 

Quite clearly, this legislation has been a long time coming. The bill provides a framework for the dissolution of 
the WA-registered Bell Group companies, and the administration and distribution of the Bell litigation proceeds, 
with a view to avoiding further protracted and expensive litigation. The Bell Group litigation is the longest 
running litigation in the state’s history, and one of the longest running in Australian history. Twenty-plus years 
of litigation, $200 million spent by the Insurance Commission of Western Australia and other money spent led to 
a settlement of $1.7 billion from an assortment of Australian and other banks in 2013. The Insurance 
Commission of WA has been, at least since 1999, the major funder of the litigation. It has done so on the basis of 
a raft of agreements entered into by other parties, particularly the Australian Taxation Office—I will talk a bit 
more about those shortly—and what we refer to as BGNV, which is the Bell Group Netherlands Antilles, that the 
carriage of the litigation would be respected in case of settlement. 

On 14 September 2015 we received some amendments from the Attorney General, and we have subsequently 
received some more. The amendments arose, interestingly enough, from the Australian Taxation Office entering 
into the process a little later. After the second reading speech for this bill, the government became aware that the 
Australian Taxation Office, a creditor and participant in the Bell distribution proceedings, had issued notices of 
taxation assessments against a number of the Bell Group companies for the 2014–15 financial year with respect 
to moneys recovered by the liquidator as a result of the Bell proceedings. Those assessments, which had been 
issued to multiple companies for approximately $300 million, may reduce the pool of funds available to all 
creditors to satisfy their pre-liquidation debts and to compensate indemnifying creditors for the funding risks 
they assumed. It is in the interests of the creditors that those taxation assessments be contested by the Bell 
companies by way of objection and, if necessary, by appeal. The liquidator of the Bell Group has formed the 
view, and maintains, that the amounts claimed by the ATO in its assessments are excessive and that taxation 
losses available to the Bell Group companies should totally extinguish or diminish any liability for post-
liquidation taxation. The proposed amendments to the bill make it consistent with the operation of the 
commonwealth taxation laws—those were the amendments moved, as I said, on 14 September—while 
minimising the impact of those amendments on the attainment of the overall objectives of the bill. To proceed 
with minimal delay and disruption while disputed taxation issues are resolved between the ATO and the WA 
Bell companies, the amendments will allow the bill to operate at least on those funds that are not subject to the 
taxation assessments, then assessed at approximately $1.5 billion. 

A number of fairly lengthy documents and reports following the money trail made it extremely complex to 
ascertain who some of the eventual parties in this process were going to be. We know that courts all around the 
world have been involved in this process, and it has become an incredible money-making venture for the lawyers 
who have been involved in this process. The amendments moved on 14 September implement a regime that 
allows tax assessments to be challenged by not dissolving companies on day one of the bill being enacted and 
allowing for interim payments. In our opposition to the bill, we find ourselves, notwithstanding the comments 
that have come from thirtieth report of the Joint Standing Committee on Delegated Legislation — 

Debate interrupted, pursuant to standing orders. 

[Continued on page 8265.] 
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QUESTIONS WITHOUT NOTICE 

SOUTH METROPOLITAN HEALTH SERVICE 

1258. Hon SUE ELLERY to the parliamentary secretary representing the Minister for Health: 
I refer to media statements that the South Metropolitan Health Service is currently $400 million over budget. 
(1) Can the Minister for Health confirm that SMHS has a $400 million budget deficit? 
(2) If no to (1), what is the estimated budget deficit for 2015–16? 
(3) What is the target for identified savings? 
(4) What is the number of staff the government will be reducing to meet these savings targets? 
(5) What is the reduction in full-time equivalents at each of the hospitals in SMHS? 

Hon ALYSSA HAYDEN replied: 
I thank the honourable member for some notice of this question. 

(1)–(5) As at 31 October 2015, South Metropolitan Health Service is forecasting a net cost of service deficit of 
approximately $204 million. This cost will be mitigated with a focus on redesigning services to become 
more effective and efficient, and by raising additional revenue. Service redesign includes assessing such 
things as overtime, recall and rostering practices, which all contribute to a higher FTE and are a drain 
on a service’s budget. Current FTE levels are higher than is required to deliver activity levels. SMHS is 
currently reviewing its staffing levels and options to establish FTE levels to meet the activity-based 
funding parameters. This will require some reduction of staff to occur progressively at some hospital 
sites. 

CITY OF MELVILLE — LOCAL PLANNING SCHEME 6 

1259. Hon SUE ELLERY to the minister representing the Minister for Planning: 
I refer to City of Melville local planning scheme 6 submitted to the Western Australian Planning Commission in 
May 2015. 
(1) What was the original expected date for the finalisation and gazettal of the scheme by the WAPC? 
(2) What is the current expected date for the scheme to be finalised and gazetted? 
(3) What is the reason for this delay? 

Hon HELEN MORTON replied: 
I thank the member for some notice of this question. 

(1)–(3) A recommendation is expected to be submitted for the minister’s consideration in late 2015 or early 
2016. Assessing and reporting on a new local planning scheme is a very complex and detailed task, 
involving extensive engagement with various stakeholders, including the local government. 
The  City  of  Melville’s draft local planning scheme 6 is undergoing the required thorough assessment 
in a timely manner. 

PASPALEY PEARLING COMPANY — JARROD HAMPTON 

1260. Hon KATE DOUST to the Minister for Commerce: 
I refer to the decision made in the Broome Magistrate’s Court to fine Paspaley Pearling Company $60 000 after 
it pleaded guilty to a charge of failing to provide and maintain a safe working environment in relation to the 
death of young pearl diver Jarrod Hampton in April 2012. 

(1) Will the government, in view of the low penalty that was imposed, appeal to the court against the 
severity of the sentence; and, if not, why not? 

(2) Will the state government support the call by Jarrod Hampton’s parents for a coronial inquest into their 
son’s tragic death at work; and, if not, why not? 

Hon MICHAEL MISCHIN replied: 
I thank the honourable member for some notice of this question. 

(1) No, there is no basis to appeal as the penalty is within the court’s acceptable discretionary range and is 
comparable to those recently imposed on others for the same offence. 

(2) The decision to proceed to a full coronial inquiry is currently being considered by the coroner. It would 
not be appropriate for me, as Attorney General; Minister for Commerce to comment on or intervene in 
the decisions of our judiciary. 
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MAIN ROADS WA — PILBARA PASTORAL STATIONS 

1261. Hon STEPHEN DAWSON to the parliamentary secretary representing the Minister for 
Transport: 

(1) In the past few years has Main Roads WA purchased any pastoral stations in the Pilbara? 

(2) If yes to (1) — 

(a) which stations; 

(b) why; 

(c) when; and 

(d) how much did they pay? 

Hon JIM CHOWN replied: 
I thank the honourable member for some notice of this question. 

(1) No. 

(2) Not applicable. 

WAGERUP CO-GENERATION FACILITY 

1262. Hon SALLY TALBOT to the Leader of the House representing the Minister for Energy: 
My question without notice of which some notice has been given has been redirected to the minister representing 
the Treasurer. It is question C1334. 

(1) How many hours did the Wagerup co-generation facility run for in the following years 2014, 2013, 
2012 and 2011? 

(2) How many hours each year was distillate used in 2014, 2013, 2012 and 2011? 

The PRESIDENT: It seems there is a bit of uncertainty about who has the answer to that question, so I am sure 
everybody will look through their files and perhaps provide it at the end of question time. 

Hon PETER COLLIER replied: 
We got there eventually! 

I thank the honourable member for some notice of this question. This question is actually to the 
Minister  for  Energy. 

(1) The hours for each year were: 2014, 925; 2013, 374; 2012, 511; and 2011, 171. 

(2) The hours distillate was used in each year are as follows: 2014, 0; 2013, 7; 2012, 91; and 2011, 52. 

ROE HIGHWAY STAGE 8 — NOTICES OF INTENTION TO TAKE LAND 

1263. Hon LYNN MacLAREN to the parliamentary secretary representing the Minister for Transport: 

I refer to the proposed Roe 8 extension. 

(1) Will the minister list the notices of intention to take land for road purposes that have been issued to 
private property owners in relation to the proposed Roe 8 extension? 

(2) Will the minister table all notices of intention to take land for road purposes issued in relation to Roe 8, 
including notices issued to the City of Cockburn and private property owners? 

(3) If no to (2), why not? 

(4) Where and on what dates were all notices of intention to take land for road purposes in relation to Roe 8 
advertised? 

(5) In relation to (4), if any of the notices were not advertised, why not? 

Hon JIM CHOWN replied: 
I thank the honourable member for some notice of this question. 

(1) Yes. 

(2) I table the attached information. 

Leave granted. [See paper 3613.] 

(3) Not applicable. 
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(4) These appeared in the public notices of The West Australian on Friday, 14 August 2015 on pages 86 
and 87. 

(5) Not applicable. 

FIREARMS — PROPERTY PERMISSION LETTERS 

1264. Hon RICK MAZZA to the Attorney General representing the Minister for Police: 
It has been a longstanding practice of the firearms licensing division to accept property permission letters signed 
by either the owner or the manager of that particular property for the purpose of satisfying the genuine-reason 
provision of the Firearms Act 1973. Recent applicants have been required to provide a letter signed by the owner 
of the property as permission from the manager of the property is no longer accepted. Considering that property 
managers are appointed by owners to manage properties and that the role includes arrangements for feral pest 
and vermin control, can the minister advise — 

(a) when the change of policy took place; 

(b) who was consulted regarding the change of policy; and 

(c) why the policy was changed? 

Hon MICHAEL MISCHIN replied: 
On behalf of the Minister for Police, I thank the honourable member for some notice of this question. 

(a) The policy has not changed. The requirement for written permission from the owner is covered under 
section 11A(2)(c) of the Firearms Act 1973. 

(b)–(c) Not applicable. 

HOSPITALS — STAFFING 

1265. Hon SAMANTHA ROWE to the parliamentary secretary representing the Minister for Health: 
I refer to comments by the Premier in the media that several hundred jobs will be cut from the 
Department  of  Health and hospitals. 

(1) Can the Minister for Health confirm the number of positions that will be cut? 

(2) In which hospitals will the cuts be made? 

(3) Over what time frame will the cuts be made? 

Hon ALYSSA HAYDEN replied: 
I thank the honourable member for some notice of this question. 

(1)–(3) No, all health services are required to deliver safe and quality services to the public in line with the 
approved activity and budget settings. Full-time equivalent levels are determined by health services on 
this basis. Current FTE levels are higher than is required to deliver activity levels. Health services are 
currently reviewing their staffing levels and options to establish FTE levels in line with budget settings. 
The focus is on redesigning services to become more effective and efficient. Service redesign includes 
assessing such things as overtime, recall and rostering processes, which all contribute to a higher FTE 
and are a drain on a service’s budget. This will require some reduction of staff to occur progressively at 
some hospital sites. 

EARLY CHILDHOOD AND CARE SERVICES — REGULATION 

1266. Hon ALANNA CLOHESY to the minister representing the Minister for Community Services: 
I refer to the regulation of early childhood and care services in Western Australia. For each of the financial years 
2012–13, 2013–14 and 2014–15 — 

(1) How many on-site visits did departmental staff undertake? 

(2) How many complaints were received? 

(3) How many investigations of complaints and breaches were undertaken by departmental staff? 

Hon HELEN MORTON replied: 
I thank the member for some notice of the question. 

(1) In 2012–13 there were 532 visits. The information available is from 1 August 2012 to 30 June 2013, 
due to the introduction of the National Quality Agenda information technology system. In 2013–14, 
there were 1 122 on-site visits. In 2014–15, there were 1 828 on-site visits. 
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(2) In 2012–13, 188 complaints were received. In 2013–14, 326 complaints were received. In 2014–15, 
437 complaints were received. 

(3) In 2012–13, 142 investigations of complaints and breaches were undertaken by departmental staff. 
In  2013–14, 259 investigations of complaints and breaches were undertaken by departmental staff. 
In  2014–15, 398 investigations of complaints and breaches were undertaken by departmental staff. 

NORTH METROPOLITAN HEALTH SERVICE 

1267. Hon MARTIN PRITCHARD to the parliamentary secretary representing the Minister for 
Health: 

I refer to media statements that North Metropolitan Health Service is currently $400 million over budget. 

(1) Can the Minister for Health confirm that NMHS has a $400 million budget deficit? 

(2) If no to (1), what is the estimated budget deficit for 2015–16? 

(3) What is the target for identified savings? 

(4) What is the number of staff the government will be reducing to meet these savings targets? 

(5) What is the reduction in full-time equivalents at each of the hospitals in NMHS? 

Hon ALYSSA HAYDEN replied: 
I thank the honourable member for some notice of the question. 

(1)–(5) As at 31 October 2015, North Metropolitan Health Service is forecasting a net cost-of-service deficit of 
approximately $25 million. This cost will be mitigated with a focus on redesigning services to become 
more effective and efficient, and by raising additional revenue. Service redesign includes assessing such 
things as overtime and recall and rostering practices, which all contribute to a higher FTE and are a 
drain on a service’s budget. Current FTE levels are higher than required to deliver activity levels. 
NMHS is currently reviewing its staffing levels and options to establish FTE levels to meet the activity-
based funding parameters. This will require some reduction of staff to occur progressively at some 
hospital sites. 

YOUTH MENTAL HEALTH INITIATIVE 

1268. Hon ADELE FARINA to the Minister for Mental Health: 
I refer to the $1.8 million for the targeted youth mental health initiative. 

(1) Is the $1.8 million for the 2015–16 financial year only, or is it to be spent over a longer period; and, if 
yes to the latter, what is the period? 

(2) Is the $1.8 million recurrent funding? 

(3) What will the $1.8 million fund? 

(4) How much of the $1.8 million will be spent in the south west? 

Hon HELEN MORTON replied: 
I thank the member for some notice of the question. 

(1) The $1.8 million allocated to youth mental health is for expenditure in the 2015–16 financial year. 

(2) The $1.8 million forms part of recurrent funding for non-admitted health services. 

(3)–(4) The Mental Health Commission is working with WA Country Health Service regarding the finalisation 
of the specifications for this service. A priority for early investment will be a dedicated community-
based youth mental health team in the south west. The team will provide rapid assessment and referral 
to specialist services for young people—aged 16 to 24—experiencing a mental health crisis, and 
support those who require hospital care as they transition back to home. When required, the service will 
support the young person through an intensive six-week therapy program and help them transition to 
longer-term treatment as needed. 

ABORIGINAL HERITAGE ACT — HERITAGE SITES 

1269. Hon ROBIN CHAPPLE to the Minister for Aboriginal Affairs: 
I refer to the 36 sites. 

(1) Have there been any applications to disturb any of these sites since the Supreme Court decision? 

(2) If yes to (1), will the minister please table the relevant information? 

(3) What is the department’s position on applications to disturb any of these sites? 
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(4) In the Aboriginal heritage inquiry system, the status of these sites is now listed as “Other 
Heritage/Contact DAA”. Can the minister please define this status? 

Hon PETER COLLIER replied: 
I thank the honourable member for some notice of the question. 

(1)–(2) I assume the honourable member is referring to the 35 sites identified as part of the site reassessment 
process undertaken in response to the Supreme Court decision of Robinson v Fielding of 1 April 2015. 
Six section 18 applications under the Aboriginal Heritage Act 1972 have been received. It should be 
noted that there were only ever 35 places identified as part of the reassessment project. I have the 
information in tabular form and seek leave to have that component incorporated into Hansard. 

Leave granted. 

The following material was incorporated — 
QWN C1317 

[Tabled Paper] 

 

2. 

 

Place ID Place Name Applicant 
 

Date Received 

3537 Murray River  Main Roads Western Australia  
21-May-15 

16713 Collie River Waugal Main Roads Western Australia  
28-May-15 

16713 Collie River Waugal Southern Ports Authority  
8-Jun-15 

32696 Djilba City of Mandurah  
17-Jun-15 

22874 Marapikurrinya Yintha  Fortescue Metals Group  
20-Aug-15 

27935 Hotham River South32 Worsley Alumina Pty Ltd  
12-Oct-15 

 

(3) The Department of Aboriginal Affairs provides secretarial support to the Aboriginal Cultural Material 
Committee and processes all section 18 applications. It is the Aboriginal Cultural Material Committee’s 
responsibility to make a recommendation to me in my capacity as Minister for Aboriginal Affairs with 
respect to section 18 applications. 

(4) “Other Heritage Places” is an administrative category within the Aboriginal heritage inquiry system 
which comprises two subcategories—“Lodged places” and “Stored data/Not a site”. The objective of 
the “Contact DAA” annotation is a temporary administrative term to prompt land users to contact the 
Department of Aboriginal Affairs for further information. 

WILD DOGS — STATE BARRIER FENCE 

1270. Hon DARREN WEST to the Minister for Agriculture and Food: 
(1) Is the state barrier fence complete from Zuytdorp Cliffs, north of Kalbarri, to the south coast? 
(2) If no (1), which sections remain open? 
(3) Are there any plans to close the sections in (2); and, if so, when will they be closed and how will these 

sections be funded? 
(4) How many doggers are working along this fence? 

Hon KEN BASTON replied: 
I thank the honourable member for some notice of the question. 
(1) No. 
(2) The state barrier fence currently terminates 25 kilometres east of Ravensthorpe. There is no barrier 

fence for part of the Shire of Ravensthorpe and all of the Shire of Esperance. 
(3) Yes. The Esperance extension to the state barrier fence is proposed. This will extend from the current 

termination point, aligning with property boundaries adjacent to the pastoral zone for the Shires 
of  Ravensthorpe  and  Esperance. Processes for approval of the proposed extension are well advanced. 
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Approval is required to consider environmental impact, cultural and heritage values. Although difficult 
to determine, it is expected that these processes will be complete within 12 months. Some funding for 
the proposed extension has been allocated from the royalties for regions funding initiative. 
This  includes the costs of approval processes and fencing materials. Full funding sources for the 
extension are not finalised. 

(4) There are currently 22 licensed pest management technicians—better known as doggers—employed 
through biosecurity groups for wild dog control in Western Australia. It is estimated that at various 
times, four to five of these contractors would be using the state barrier fence to assist their role in 
controlling wild dogs. 

STUDENT-CENTRED FUNDING MODEL — REVIEW 

1271. Hon SUE ELLERY to the Minister for Education: 

(1) What is the methodology and scope of the review of the student-centred funding model? 

(2) Who is conducting the review? 

(3) Has the reviewed commenced? 

(4) What consultation directly with schools and other stakeholders will take or has taken place? 

(5) When will the findings of the review be made public? 

Hon PETER COLLIER replied: 

I thank the honourable member for some notice of this question. 

I have signed off on this one, but it is not in my file. Ideally, it will appear by the end of question time; if not, I 
will provide it as soon as it is available. I have signed off on it. 

WATER CORPORATION — ASBESTOS — MINNIVALE 

1272. Hon KATE DOUST to the minister representing the Minister for Water: 
I refer to the exposure of Water Corporation staff and contractors to asbestos at Minnivale reservoir. 

(1) Has the incident cause analysis method—ICAM—investigation into what occurred during the 
refurbishment of the reservoir been completed; and — 

(a) if not, when will it be completed; and 

(b) when will the report be released? 

(2) Has a project been started to review asbestos management across the business; and, if yes — 

(a) what are the terms of that review; 

(b) who is doing the review; 

(c) when will the review be complete; and 

(d) how much will it cost? 

(3) How many people are now known to have been exposed to asbestos, including those involved in the 
transportation of the asbestos and its disposal at the Northam tip? 

(4) Has all the asbestos now been located and disposed of, consistent with the appropriate disposal of 
asbestos procedures; and, if not, why not? 

Hon KEN BASTON replied: 
I do not have that answer. I definitely signed off on that answer also. It is not in my file. 

The PRESIDENT: We have a lot of answers coming up at the end of question time. 

FIONA STANLEY HOSPITAL — MENTAL HEALTH NURSES 

1273. Hon STEPHEN DAWSON to the parliamentary secretary representing the Minister for Health: 
I refer to nursing staff at Fiona Stanley Hospital. As at 1 November 2015 — 

(1) How many adult mental health clinical nurses, registered nurses and enrolled nurses were employed at 
Fiona Stanley Hospital? 

(2) Are any of the positions currently vacant; and, if yes, how many and for how long have they been 
vacant? 
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Hon ALYSSA HAYDEN replied: 
I thank the honourable member for some notice of the question. 

(1) There were 17.4 full-time equivalent clinical nurses, 35.7 FTE registered nurses and 9.94 FTE enrolled 
nurses employed. The mental health nurses provide care across Fiona Stanley Hospital mental health 
services including the assessment unit, youth unit, mother and baby unit and liaison services. 

(2) The following positions have been vacant although regularly filled by casual, agency nursing staff and 
overtime since 3 February 2015: clinical nurses vacant, 2.66 FTE; registered nurses vacant, zero FTE; 
and enrolled nurses vacant, 1.26 FTE. 

MANGLES BAY MARINA 

1274. Hon LYNN MacLAREN to the minister representing the Minister for Lands: 
I refer to LandCorp’s webpage about Mangles Bay marina titled “A place for everyone”. 

(1) How many years will it take to complete construction of the proposed Mangles Bay marina? 

(2) By what date is it expected that the 500 new marina pens will be built? 

(3) Of the proposed 500 new pens, how many will be available to members of the public who are not 
resident within the proposed marina development? 

(4) How many of the existing swing moorings in Mangles Bay will be removed to make way for the 
marina? 

(5) How many swing moorings currently exist in Mangles Bay? 

Hon COL HOLT replied: 
I thank the member for some notice of the question. 

(1) It is anticipated that the development program will span 10 years from commencement to completion, 
with the marina water body expected six years after commencement of construction. 

(2) The marina will be delivered on a staged basis. The first stage, which will accommodate up to 350 
boats, is to be delivered four years into the development program. The second stage will be delivered 
over a further two-year period, taking the total capacity of the marina to 500 boats. 

(3) The commercial marina manager will determine the allocation of pens within the marina. The allocation 
has not yet been determined; however, the majority of the pens will be available to the public. 

(4)–(5) Licensed swing moorings are under the control and management of the Department of Transport. 

ALCOA — WAGERUP REFINERY — VOLUNTARY BUFFER ZONE 

1275. Hon SALLY TALBOT to the minister representing the Minister for Mines and Petroleum: 
(1) Will the minister provide a map of the five-kilometre voluntary buffer zone imposed by Alcoa at the 

Wagerup refinery? 

(2) If no to (1), why not? 

Hon KEN BASTON replied: 
I thank the honourable member for some notice of the question. On behalf of the Minister for Mines and 
Petroleum, the Department of Mines and Petroleum advises — 

(1) No. 

(2) The Department of Mines and Petroleum understands that the voluntary five-kilometre buffer zone has 
been arranged with the Department of Planning to assist as a preliminary planning tool. The question 
should be directed to the Minister for Planning. 

TARGETED YOUTH MENTAL HEALTH INITIATIVE — SOUTH WEST 

1276. Hon ADELE FARINA to the Minister for Mental Health: 
I again refer to the $1.8 million for the targeted youth mental health initiative. 

(1) Will the south west service be co-located with the South West Child and Adolescent Mental Health 
Service and work closely with South West CAMHS? 

(2) Will the new service undertake mental health assessments of people aged between 16 and 24 years to 
determine whether they are eligible for the service? 

(3) What are the eligibility criteria for accessing the service? 
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(4) Will a general practitioner be able to refer a patient aged between 16 and 24 years to the service for 
assessment and, if eligible, for treatment? 

(5) Will headspace be able to refer a patient aged between 16 and 24 years to the service for assessment 
and/or treatment? 

Hon HELEN MORTON replied: 
I do not have the answer to that. I saw the attempt at an answer that was provided to me. I was not satisfied with 
the response so I have asked for more work to be done on that response, and I will provide it tomorrow. 

ELIZABETH QUAY — LOTS 2, 3, 5 AND 6 

1277. Hon MARTIN PRITCHARD to the minister representing the Minister for Planning: 

I refer to lots 2 and 3 and lots 5 and 6 at Elizabeth Quay. 

(1) In relation to lots 5 and 6 — 

(a) when does the state government expect construction to commence; 

(b) when is the sale expected to take place; and 

(c) do the anticipated arrangements include similar conditions and contractual milestones for other 
land sales at the inlet if the mixed-use development does not take place in a timely manner? 

(2) In relation to lots 2 and 3 — 

(a) how many expressions of interest were received by today’s 10.00 am expressions of interest 
closure; and 

(b) if the deadline for expressions of interest has been extended, what is the new closure date? 

Hon HELEN MORTON replied: 

I thank the member for some notice of this question. 

(1) (a)–(b) Brookfield Properties was selected as the preferred proponent for lots 5 and 6 and has entered 
into an exclusive working period with the Metropolitan Redevelopment Authority, which ends 
on 13 June 2016. Upon completion of this period, negotiations are expected to culminate in a 
project development agreement that will set out contractual milestones such as construction 
and settlement/sale dates. 

(c) Yes. 

(2) (a) The expression of interest process is subject to probity and assurance protocols. Following 
compliance assessment, the MRA will be in a position to advise on the submissions. 

(b) The deadline for expressions of interest was not extended. 

FAMILY DAY CARE SERVICES 

1278. Hon ALANNA CLOHESY to the minister representing the Minister for Local Government: 
For each of the financial years 2012–13, 2013–14 and 2014–15 — 

(1) What is the full-time equivalent allocation for the regulation and support of the early childhood 
education and care sector? 

(2) How many early childhood education centres were registered in Western Australia? 

(3) How many of these are family day care centres? 

Hon HELEN MORTON replied: 
I thank the member for some notice of the question. 

(1) For 2012–13 and 2013–14, due to the merger of the former Department for Communities and the 
former Department of Local Government, separate databases would need to be reviewed to ascertain 
this information. In 2014–15, it was 60.5 FTE. 

(2) In 2012–13, there were 985. In 2013–14, there were 1 080. In 2014–15, there are 1 274. 

(3) Family day care educators provide care in their homes under a service operated by an approved 
provider referred to as “family day care services” in the national law and regulations. In 2012–13, there 
were 33 services. In 2013–14, there were 60 services. At 17 November 2015, there were 62 family day 
care services overseeing 2 770 family day care educators. 
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MINES AND PETROLEUM — EXISTING BONDS — MINING OPERATIONS 

1279. Hon ROBIN CHAPPLE to the minister representing the Minister for Mines and Petroleum: 

I refer to part (r) of the answer to question on notice 3290 asked in the Legislative Council on Tuesday, 
11 August and appearing in Hansard on Tuesday, 15 September. 

(1) Does the Department of Mines and Petroleum have the power to restrict or refuse mining rights to 
individuals or company structures based on previous poor performance? 

(2) If so, why is it then a matter for the Australian Securities and Investments Commission and not the 
Department of Mines and Petroleum? 

(3) Are any of the directors of Kimberley Diamond Ltd currently involved, either directly or indirectly, in 
other mining projects in Western Australia? 

Hon KEN BASTON replied: 

I thank the honourable member for some notice of the question. 

(1) No. 

(2) Not applicable. 

(3) The Mining Act 1978 does not require companies to disclose the names of their directors. 
The  involvement of the directors of Kimberley Diamonds Ltd, either directly or indirectly, in other 
projects in Western Australia is therefore not known. 

CARLISLE PRIMARY SCHOOL 

1280. Hon SAMANTHA ROWE to the Minister for Education: 

(1) Can the minister please confirm the student intake boundary for Carlisle Primary School in Kewdale? 

(2) Does this boundary overlap with other school intake boundaries; and, if so, which schools? 

(3) In the event of an overlap in boundaries, what is the process for deciding which student attends which 
school? 

Hon PETER COLLIER replied: 

I thank the honourable member for some notice of the question. 

(1) Carlisle Primary School does not have a local intake area, and has been declared as not having a local-
intake area in the Western Australian Government Gazette. 

(2) Not applicable. 

(3) Where boundaries overlap, the overlapping area is gazetted as an optional area, allowing students living 
in that area the right of enrolment at either school. 

FARMLANDS WATER SCHEME 

1281. Hon DARREN WEST to the minister representing the Minister for Water: 

I refer to the Minister for Water’s answer to question without notice 1250 asked on 22 October. 

(1) Have any local wheatbelt-based contractors expressed an interest in obtaining work on the farmlands 
project? 

(2) How many local wheatbelt-based contractors tendered for work on this project? 

(3) How many local wheatbelt-based contractors have been awarded contracts on this project and in which 
towns are each of these contractors based? 

(4) What is the total value of the work awarded to the local wheatbelt-based contractors? 

Hon KEN BASTON replied: 

I do not have a copy of that question but I definitely signed it off. I am sure it will appear as the last one did after 
I mentioned it. 
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PERTH CHILDREN’S HOSPITAL — JOHN HOLLAND PTY LTD 

1282. Hon KATE DOUST to the minister representing the Treasurer: 

Hopefully I will get an answer, Mr President. 

I refer to the answer to question on notice number 3402 and the following approved variations on the Perth 
Children’s Hospital project: modular design and construction of theatres valued at $2 774 032; basement kitchen 
replanning valued at $218 426; and installation of eastern facade lighting valued at $676 783. 

(1) Why were these three jobs not included in the original plans when the project went to tender? 

(2) Who are the subcontracting firms engaged to undertake all three variations? 

(3) Can the Treasurer confirm that each of the subcontracting firms have been paid appropriately for 
undertaking each of the variations? 

Hon HELEN MORTON replied: 

I thank the member for some notice of the question. 

(1) The modular design and construction of theatres variation is to take advantage of significant 
construction and operational benefits that were made available to the state, post–award of contract, due 
to developments in modular systems. 

The basement kitchen replanning variation is to move from a predominantly re-heat catering solution to 
a fresh food catering solution following the emergence of research, post–award of contract, that 
demonstrated the recovery in a paediatric hospital environment is enhanced when freshly cooked food 
is served to patients. 

The eastern facade lighting variation is to take advantage of the rapid evolution of light-emitting 
diode—LED—lighting technology and to provide additional operational efficiencies. 

(2) The variation amounts reflect the total value of the works in question—numerous individual 
subcontractors are involved. This information has been requested from the managing contractor and 
will be made available once received. 

(3) I refer to the answer provided to part (2). The managing contractor has previously provided assurance, 
evidenced by supporting documentation, that all of its subcontractors have been properly paid under 
their subcontract terms, including in respect of variations. 

WEST AUSTRALIAN FOUNDATION FOR DEAF CHILDREN — COTTESLOE 

1283. Hon STEPHEN DAWSON to the Minister for Education: 

I refer to the old West Australian Foundation for Deaf Children building on Curtin Avenue, Cottesloe. 

(1) Is the Department of Education responsible for maintaining the building? 

(2) What is the building currently used for? 

(3) What are the state government’s future plans for the buildings and site? 

(4) Are there any legal limitations on what the site or buildings can be used for? 

(5) What is the current valuation of the land and buildings? 

Hon PETER COLLIER replied: 

I thank the honourable member for some notice of the question. 

(1) Yes. 

(2) The building is currently being tenanted by the West Australian Foundation for Deaf Children. 

(3) This matter is under consideration. 

(4) Any use of the site will need to conform to the local town planning scheme, the caveat over the site 
lodged by the West Australian Foundation for Deaf Children (Inc), and the conservation plan for the 
heritage building. 

(5) The most recent report from Landgate dated 1 July 2014 is $25 million. 
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STUDENT-CENTRED FUNDING MODEL — REVIEW 
Question without Notice 1271 — Answer Advice 

HON PETER COLLIER (North Metropolitan — Minister for Education) [5.05 pm]: Earlier, 
Hon Sue Ellery asked question without notice C1339. I have that response and I seek leave to have that 
incorporated into Hansard. 
Leave granted. 
The following material was incorporated — 
I thank the Hon. Member for some notice of this question. 
1. – 4. The Department of Education will formally review the Student-Centred Funding Model (SCFM) once all schools have had time to 
adjust to the new flexibilities available through the SCFM and one-line budgets. At this time, the methodology is yet to be determined. 
The review will assess the outcomes that were set at the commencement of the project: 
• funding to schools is allocated and distributed based on the learning needs of individual students; 
• funding is responsive to the difference in circumstances of individual schools and their students; 
• increased flexibility for principals regarding financial and workforce management decisions; and 
• a simple and transparent funding model. 
In the short term the implementation has been, and is being, constantly monitored through feedback from principals and business managers 
in workshops, meetings, emails and telephone calls, and via the Department’s Steering Group, Principal Advisory Group and the Stakeholder 
Consultative Group. Where appropriate, this feedback is used to inform refinements to the implementation of the SCFM. 
5. The findings of the formal review will be made public when the review is completed. 

QUESTIONS ON NOTICE 3432 AND 3436 
Paper Tabled 

Papers relating to answers to questions on notice were tabled by Hon Peter Collier (Leader of the House) and 
Hon Col Holt (Minister for Housing). 

FARMLANDS WATER SCHEME 
Question without Notice 1281 — Answer Advice 

HON KEN BASTON (Mining and Pastoral — Minister for Agriculture and Food) [5.06 pm]: I have an 
answer now to question without notice C1337 asked by Hon Darren West as follows — 
(1) Yes. 
(2) Six. 
(3)–(4) Contracts have not yet been awarded. 

WATER CORPORATION — ASBESTOS — MINNIVALE 
Question without Notice 1272 — Answer Advice 

HON KEN BASTON (Mining and Pastoral — Minister for Agriculture and Food) [5.06 pm]: I have an 
answer now to question without notice C1338 asked by Hon Kate Doust. As the answer is lengthy, I seek leave 
to have it incorporated in Hansard. 
Leave granted. 
The following material was incorporated — 
I thank the Member for some notice of this question. 
(l)(a) The ICAM investigation is still underway and a date for completion is yet to be finalised. 
(l)(b) The findings will be released publicly once Water Corporation has had the opportunity to advise employees, contractors and regulatory 
authorities of the outcomes of the investigation. 
(2) A review of asbestos management across the Corporation commenced as soon as it became aware of the incident. 
(2)(a) The review includes the asbestos register and management processes as well as changing project management and design processes. 
The scope will be confirmed once the ICAM is finalised. 
(2)(b) The review is currently being managed using internal resources. External expertise will be used as required. 
(2)(c) Improvement actions will be implemented progressively. The completion date is yet to be finalised. 
(2)(d) The overall cost is yet to be finalised. 
(3) 138 people were inducted to visit or work at the site between 1 April and 30 September. These people may have been exposed to 
asbestos. Water Corporation is also in contact with people involved in the transportation to landfill and the transport operator. 
(4) The asbestos has all been located. It was disposed of on the Minnivale Reservoir site and at the Northam landfill facility which is licensed 
to receive asbestos. Disposal was not consistent with requirements for asbestos containing material. Water Corporation is liaising with the 
Department of Environment and Regulation (DER) regarding the disposal of the material and is waiting for advice on any further action 
which may be required. 
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BELL GROUP COMPANIES (FINALISATION OF MATTERS AND DISTRIBUTION OF 
PROCEEDS) BILL 2015 

Second Reading 

Resumed from an earlier stage of the sitting. 

HON ROBIN CHAPPLE (Mining and Pastoral) [5.07 pm]: The Greens will support the bill. However, I 
highlight some of the concerns that the Treasurer spoke about in the other place that there are no mums and pops 
here; the finances of all small investors were destroyed years ago in this case. Five professional litigators are 
involved in this matter. The expectation is that without a circuit-breaker, this matter will go on for a very long 
time. I suppose that is where we find ourselves in supporting this bill. It quite clearly cannot go on for a long 
time. Obviously, there are major issues in this legislation. Objections were raised by the Law Society of Western 
Australia, the Law Council of Australia, the Australian Bar Association, the Western Australian Bar Association 
and various other political commentators, each of which has doubted the constitutional validity of the bill. It was 
also noted during debate on the bill that the validity of the bill, when enacted, will be subject to a constitutional 
challenge that will need to be determined by the High Court of Australia. If this legislation does not survive a 
constitutional challenge, it will indeed delay the distribution of these sums quite dramatically and return the 
process to extended litigation and delay. 

I had the opportunity to meet with Mr Garry Trevor, the appointed Australian liquidator of the Bell Group NV, 
who manages the recovery of the Bell Group’s assets. These also include the Bell Group Ltd, TBGL; and Bell 
Group Finance Pty Ltd, BGF. Quite clearly, Mr Trevor, as an individual gentleman, was not particularly 
impressed with the process. I understand that he is one of the litigators, but he made a number of points to me, 
which are as follows — 

1. Retrospective legislation (effective from the date the Bill was introduced) 

2. Confiscation of all assets (overriding private property rights and sovereign risk) 

3. No consultation with Liquidator and or others owed money (except maybe IOWA). 

4. Attack on free speech (penalties for challenging the legislation) 

5. Conflict of interest with the Minister being both the decision maker and recipient of funds 

6. Interference with Judicial Process with Minister appointing an Administrator in place of the 
Court Appointed Liquidator, 

7. Interference with the Judicial Process putting in place a process that overrides the Court. 
Ordered Mediation to determine distribution 

8. Conflict of Interest with the State Solicitor providing advice to The Administrator. 
The  Minister and ICWA (one of the claimants against the fund). 

9. Removing Natural Justice with no Right of Appeal 

Quite clearly, others out there had some significant concerns about the process we were entering into. 

An article by Keith Kendall from Freedom Watch entitled “Bell Group legislation disturbing violation of basic 
legal principles” reads — 

The Bell Group Companies (Finalisation of Matters and Distribution of Proceeds) Bill 2015, which was 
recently introduced into the Western Australian Parliament, represents the latest addition to what is 
unfortunately a long list of instances of executive overreach. In this case, though, the violation of the 
basic tenets of the separation of powers and the rule of law is particularly egregious, assuming this bill 
becomes law. 

As is usually the case when the executive arm of government exceeds the traditional bounds of its 
powers, the argument in favour of this bill is superficially attractive. Roughly $1.7 billion in proceeds 
from the liquidation of the Bell Group of companies in the early 1990s is to be protected from being 
eaten up in lawyers’ fees through protracted litigation. 

Putting aside the question of whether legitimate concerns are being addressed through the litigation or 
the naked self-interest on the part of the WA Government (a government-owned corporation is expected 
to be one of the main beneficiaries from the litigation ceasing), there are a number of elements of the 
bill that are deeply concerning. 

First among these is section 47 of the bill, which imposes penalties up to $200,000 and/or 5 years’ 
imprisonment for any action “impeding the operation” of the bill “or the achievement of its objects”. 

This could be legitimately interpreted as applying to any legal challenge to the bill’s validity, meaning 
large penalties may be imposed for calling out the government for exceeding its authority. 
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The  implications for the rule of law of this provision on its own are very significant as this could be a 
precedent for governments exceeding their legitimate authority and pre-empting any appropriate 
challenge to such excess. 
Compounding this abuse of authority is the second area of particular concern, section 67, which 
removes the right to appeal any decision made under the bill (once it has become a law). This represents 
a significant challenge to the traditional separation of powers as it exists in Australia and upon which 
many of the freedoms that we take for granted rest. The judiciary is meant to act as a check and balance 
on executive action—where the government exceeds its authority, the courts are there as the forum 
where such excesses can be challenged and rectified. The bill, though, seeks to remove this check and 
balance, leaving the executive to act unrestricted. 
It is interesting to observe that similar provisions, where executive action could not be challenged in a 
court, were the basis on which the High Court struck down legislation seeking to outlaw the Communist 
Party in the 1950s. Australia’s traditional system of checks and balances worked then; it is a shame to 
see that two thirds of a century later governments still seek to exceed their authority and avoid being 
held to account. If for no other reason, this attempt at implementing unrestricted government power, 
even if well-intentioned, should be concerning to any person who cherishes our free society. 

I thought it was important to read that in because, although I have made it clear that we will support the 
legislation, it moves in an interesting way. 
We need to provide a bit of background on the Bell Group Companies. This was a corporate vehicle of the late 
Robert Homes á Court, later taken over by the Bond Corporation. Post the 1987 crash, the entire Bell Group 
collapsed and went into liquidation under state corporation law. The banks appointed receivers under 
questionable securities, taking all the worthwhile assets. The liquidators sought funding from creditors to 
challenge securities taken by the Bell Group’s banks. It is worthwhile reading in some of the time lines of the 
milestones because, as we know, this has been going on for a long time. In 1995, the proceedings commenced; in 
2003, a trial commenced before Justice Owen; in 2006, the trial ended; in 2008, Justice Owen delivered 
judgements and banks were to pay $1.6 billion; in 2011, the banks’ appeal was heard by the Court of Appeal; 
and in 2012 the appeal decision was delivered and the banks were to pay $2.7 billion and the banks appealed to 
the High Court. In 2013, before the High Court hearing, a settlement was reached with the banks that left 
$1.7 billion to be distributed among remaining creditors and no claim to be made for their debts. In 2014, 
distribution litigation began and Plaza filed action against the Law Debenture Trust Corporation in the 
United  Kingdom and a section 564 application was filed by the liquidator; ancillary applications were filed by 
the Insurance Commission of WA; and other litigation was threatened. 
I refer to a document titled “Bell Group Recovery: History & Path to Resolution” provided to me by the 
Insurance Commission of Western Australia. I have a little bit of history in the Australian Stock Exchange that 
looks at how various corporations move money around, and I found a chart on page 11 of that report. It is 
astounding. I understand that many of the corporations that were involved in this very, very lengthy process are 
still to be identified and may never be known. For those who have not seen it, the distribution issues are set out 
in a table that looks like an electrical wiring diagram. It is an amazing chain of distribution, redistribution and 
reallocation. Quite clearly, if we did not have this legislation, the Bell Group recovery would take a very, very 
long time to come to fruition. Further amendments have been presented to the house and obviously the thirtieth 
report of the Standing Committee on Legislation has been handed down. I must admit that it was very pleasing to 
see a committee of this chamber work the way it did. As did Hon Ken Travers, I commend the members of that 
committee for dealing with very complex legislation and its history trail. It is really gratifying to see that the 
committee process is alive and well and is working well in this place. I wish to point out that very few pieces of 
legislation go through the committee process but this was an example in which we showed, and has been 
accepted by the Treasurer and the minister, that the amendments came from the committee system. One of the 
highlights of this place is that when the committee system works, it works effectively and well and the 
recommendations are taken on board. 
I am still concerned about a couple of issues, notwithstanding the amendments. The thirtieth report of the 
Standing Committee on Legislation into the Bell Group Companies states that the committee was not referred 
the power to inquire into the policy of the Bell Group Companies (Finalisation of Matters and Distribution of 
Proceeds) Bill. It therefore focused on: whether the provisions of the bill are effective to implement its objects, 
as stated in clause 4 of the bill, which is dealt with in chapter 2 of the report; whether the operational effect of 
any clause in the bill is uncertain or may adversely affect the implementation of the liquidation regime, which is 
dealt with in chapter 3 of the report; and legal issues, including whether any clause in the bill is invalid for 
constitutional or other reasons. 
During its inquiry, the committee found, to the best of its knowledge, that there was no precedent for a bill for 
the specific purpose of imposing a liquidation regime by way of state statute in WA or other jurisdictions by 
utilising part 1.1A of the Corporations Act 2001. Part 1.1A of the Corporations Act 2001 outlines the interaction 
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between corporate legislation and state or territory laws. The committee was not able to identify any clauses of 
the bill that are invalid on the basis of infringing the commonwealth Constitution. Notwithstanding what the 
committee found, we will await the outcome of what vested interests have to say about that process outside of 
this place. It will be interesting to see when litigation is commenced and whether it takes place. 

The committee determined that the legislative intention and operational effect of a number of clauses of the bill 
require clarification and, in some instances, amendments. Obviously, we have seen a large number of 
amendments come in that will be dealt with in Committee of the Whole. 

The committee made 19 narrative recommendations, 10 statutory form recommendations and three minority 
narrative recommendations. The committee acknowledged not only the policy intent of the bill but also the views 
of some witnesses that the means by which the bill seeks to implement the policy are unjust and objectionable. 
There are a number of uncertainties about whether the bill will be effective in implementing its objectives. 
I  certainly hope it is because, as I say, 20 years is a long while for this to be going on. Quite clearly, a significant 
amount of funds is being held up in this process and it will be great to see the issue finalised. The likelihood of 
future legal challenges is uncertain. A number of external vested interests may see fit to go back into the courts 
and start this whole wretched process over again. 

The draft amendments of 16 November 2015 are in addition to the draft amendments of 14 September 2015 and 
have been highlighted in the document. There are many amendments. I will not go through them in detail. 

We have identified that the bill is unique and without precedent. I think the use of legislation to resolve 
commercial disputes is seldom used and should be resorted to only in the most extreme circumstances. The bill 
makes significant alterations to existing law by creating new administrative procedures and a vehicle for the 
Governor, acting on the advice of cabinet, to determine the distribution of proceeds. I am concerned about the 
exemption of the authority from the Freedom of Information Act. I have never liked any of those provisions 
because the Freedom of Information Act was introduced to enable people to examine processes of governance. 
Although I partially understand the reason for the exemption of the authority from the Freedom of Information 
Act, it concerns me that some of these issues may not be able to be determined over time. 

Some of the uncertainties arising from the bill were identified in pages 12 and 13 of the report, such as the 
difference in the wording between a court making orders as it deems “just” in section 546 of the Corporations 
Act and the provision of “appropriate compensation” in clause 4(c) of the bill, which is set out on page 26 of the 
report. Section 5F(3) of the Corporations Act is an additional source of uncertainty, which may impact on the 
operation of the bill, which is outlined on page 27 of the report and dealt with in recommendation 1. 
As  mentioned by Hon Ken Travers, Mr Pettit, SC, was of the opinion that despite clause 68(4) permitting 
judicial review for jurisdictional error, there may be practical difficulties in applying for such relief for the 
reasons set out in paragraph 5.26. That is contained on page 36 of the report and in recommendation 3. The bill 
has transparency issues in that it does not require any draft reports, recommendations by the authority or 
determinations by the Governor to be made public. However, this does not preclude persons provided with this 
information from making them public. That is contained on page 41 of the report and is dealt with in 
recommendation 4. One of the issues that obviously underlines this is that we know that the state has a major 
fiscal problem. Resolving this issue will certainly enable the state and the Insurance Commission of WA to 
recoup the funds it has tied up in this process. 

There are some other things that I want to deal with in Committee of the Whole so this might be the time that I 
conclude my remarks. One of the proposed amendments on the supplementary notice paper dated 14 September 
needs to be explained at some level. When we dealt with proposed amendment 2/3, part of that was to reinstate 
many of those corporations that had been deregistered to enable them to reappear so that taxation matters could 
be dealt with. 

That is about the end of my contribution on this matter. I would like to thank the minister’s department and 
officers for assisting with presentations. I will provide the relevant documents to Hansard that I quoted from. 
In  essence, at some level begrudgingly the Greens support the legislation on the basis that this needs to come to 
an end. In that regard, that is the end of my contribution. 

HON ROBYN McSWEENEY (South West) [5.31 pm]: As chair, I presented the Standing Committee on 
Legislation’s thirtieth report that considered the Bell Group Companies (Finalisation of Matters and Distribution 
of Proceeds) Bill 2015. I would like to thank the members who sat on the committee with me: 
Hon Donna Faragher; Hon Nick Goiran, who was co-opted onto the committee; Hon Dave Grills; and 
Hon Ken  Travers, who has already spoken. It was a pleasure to have Hon Ken Travers and Hon Nick Goiran on 
the legislation committee. I also thank Hon Lynn MacLaren. I thank the committee clerks, Alex and Anne, who 
did an enormous amount of work. We had a very tight time frame for this unique bill. I say “unique” because, 
after 20 years, we are bringing this matter to a close. A lot of members here would not remember WA Inc or, if 
they did, perhaps they did not live through it, but I know that Hon Ken Travers has a good handle on 
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what  happened during that era, as I do. I think that Hon Simon O’Brien and Hon Barry House were in 
Parliament at that time; not that I was in Parliament but I certainly was aware of what was going on. 

The bill imposes a Western Australian–based liquidation regime for a number of companies, referred to in the 
bill as WA Bell Companies. When the committee looked at the Bell companies, it is a very complex issue. I wish 
that I could be the mastermind of something similar these days! I do not think I would get away with it. 
The  committee plotted where they went and what they did. It was not so bad with the Bell Companies—
Robert  Holmes à Court set those up—but Mr Bond came along and raided it and depleted it of funds. 
Before  that, they were in cahoots with the government. The government bought $150 million worth of bonds 
and 19.9 per cent of the company before it was raided. The former State Government Insurance Office, now 
Insurance Commission of WA, has spent about $250 million over the years to recoup its funds. The court case 
has been ongoing for the past eight years and has awarded $1.7 billion. People have been very determined to get 
their money back—at least the government has. I do not think there is any other way that the government can 
recoup that money unless it does what is set out in the policy of the bill. The committee did not look at the policy 
of the bill; it looked at the detail of the legislation. It was like a big jigsaw puzzle. We pulled it apart and put it 
back together. Bell Companies is a big jigsaw puzzle when one looks at where they went and what they did. 

The bill refers to WA Bell Companies. The report states that is — 

… in place of that provided for in the Corporations Act 2001 … This is to enable the distribution of the 
proceeds of a settlement of litigation between various banks and the liquidator of WA Bell Companies. 
This litigation was initiated by the liquidator to set aside various securities taken by the banks over 
various assets of WA Bell Companies. 

4 To the best of its knowledge, the Committee is not aware of any precedent for a Bill that has been 
introduced for the specific purpose of imposing a liquidation regime by way of State statute in Western 
Australia or other jurisdictions, by utilising Part 1.1A of the Corporations Act 2001. 

As I said at the start, this is a unique bill. As I did not table the report in Parliament—it was tabled with the 
Clerks—I would like to read in the brief summary of the main events leading up to the introduction of the bill. 
I  think all parties are in support of the bill. There are some issues that different members have taken up, but the 
government has looked at all of the committee’s recommendations and, in the main, out of 29 has accepted most 
of them and changed them a little from what we had, but put it in solicitor and legal speak, which I do not 
particularly mind. Most of us support the bill, including me. I quote from the report — 

Set out below is a brief summary of the main events … 
• The Bell Group Ltd, the holding company of the Bell Group of companies and whose subsidiaries 

included Bell Group Finance (BGF); Bell Group NV (BGNV) and Bell Group UK (BGUK) was, in the 
mid 1980s, a publicly listed company controlled by interests associated with the late Robert Holmes à 
Court. 

• Following the stock market crash of 1987, the Insurance Commission of Western Australia (ICWA) 
(then known as the State Government Insurance Commission) and the Bond Corporation each purchased 
19.9% of the shares of The Bell Group Ltd, with ICWA also purchasing subordinated bonds in the 
company. Subsequently, the Bond Corporation made a takeover bid for The Bell Group Ltd. 

• The Bell Group of companies borrowed from a number of sources, including by means of unsecured 
loan facilities with a number of banks. Following financial difficulties faced by the group, the banks 
acquired security over all of its assets and required the proceeds of asset sales to be applied to reduce 
debt to the banks. 

• Other finance was raised through a number of bond issues, including two domestic (Australian) bond 
issues, issued by BGF and three in Europe, issued by BGNV. In a winding up, repayment of amounts 
owed to bond holders rank after the repayment of all other unsecured loans to the group. The trustee for 
the bond holders is the Law Debenture Trust Corporation (LDTC). 

• Due to the group being unable to pay interest to bond holders in 1990, the directors of 
The  Bell  Group  Ltd, in March 1991, applied for the appointment of a liquidator. The banks appointed 
receivers and managers, who sold the realisable assets of the group over which their securities were held. 

• From 1991 onwards various Bell group companies were wound up, including: 
a) The Bell Group Ltd on 24 July 1991 by the Supreme Court of Western Australia; 
b)  BGF on 3 March 1993 by the Supreme Court of Western Australia; 
c)  BGNV (by a liquidator being appointed in the Netherlands Antilles on 3 January 1995 and by 

a liquidator appointed by the Supreme Court of Western Australia on 19 July 1996); and 
d)  BGUK on 13 December 1995 by the High Court of Justice in the United Kingdom. 
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That was 20 years ago. The report continues — 

• In 1995 the liquidators initiated proceedings against the banks to set aside the securities taken over group 
assets … In order to secure funding for this to occur, the liquidators entered into various funding 
agreements with three creditors … ICWA, the ATO — 

That is the Australian Taxation Office — 

(a creditor due to various taxation liabilities of a number of Bell group companies) and BGNV.  

• In consideration of the provision of funding for the Bell litigation, the liquidators agreed to provide 
benefits to the Funding Creditors to compensate them for the risks taken in providing this funding,14 

including bringing an application under section 564 of the Corporations Act 2001 … in their favour. 
This application, if granted, would result in around two thirds of the proceeds from the Bell litigation, if 
successful, being distributed to the indemnifying creditors in shares of 7.5% (the ATO); 37.5% (ICWA 
and the LDTC) and 55% (BGNV). 

• Due to two of the Funding Creditors wishing to withdraw funding, the Bell litigation funding was 
rearranged in 1999. ICWA became the sole funder of the Bell litigation and the distribution 
arrangement was adjusted to shares of 9% (the ATO); 53.5% (ICWA and the LDTC) and 37.5% 
(BGNV). 

• The liquidator of the Bell group companies was substantially successful in the Bell litigation in the 
Supreme Court of Western Australia and the banks were ordered to pay 10 of the companies 
approximately $1.6 billion. 

• In May 2009 the banks appealed the above decision. The Court of Appeal dismissed the appeal and 
increased the judgment debt to approximately $2.7 billion from $1.6 billion (partially resulting from it 
increasing the rate at which compound interest accrued on the money the banks had received). 

• On 14 September 2012 the banks appealed the decision of the Court of Appeal to the 
High  Court  of  Australia. Before the appeal was heard, a settlement was reached, resulting in 
$1.7 billion (Settlement Sum) being made available for distribution to the remaining creditors in 
consideration of the banks not claiming for their debts. 

I have set out the proceeds until now. That was how the $1.7 billion came to be. The government could go on for 
years in litigation. I know that some people talked about mediation, and there was going to be mediation in 
Singapore. Shortly before that mediation, the government announced that it would be introducing this bill. 
Some  lawyers say that it will stop people from going to the courts, and that is exactly what it intends to do. 
It  will limit court processes. When the committee considered the bill, we could see that it was so complex that 
one needed to be a Philadelphian lawyer just to understand the first pages of the Bell Corporation and the Bell 
companies. 

Looking back at that time, it is difficult to understand how governments could work the way that they did then. 
Everybody knows that that was the way it was, and I am sure everybody in here knows that it should never 
happen again. None of us in here were responsible for, or had anything to do with, WA Inc. Regardless of which 
party we belong to, we still shake our heads about the processes, or lack of processes, used in those times. 
The  government wants its money back, and I can see the need for a bill such as this, even though it is unique in 
our history. We can say the same about the Bell companies. What happened with them was also unique in our 
history. On that note, I will sit down and thank the Standing Committee on Legislation for the work it did. 

HON LYNN MacLAREN (South Metropolitan) [5.45 pm]: I rise to provide a short contribution to debate on 
the Bell Group Companies (Finalisation of Matters and Distribution of Proceeds) Bill 2015. I thought I would 
take a different tack and look at the colourful history surrounding this matter. There are only very rare 
opportunities when we can talk about Michael Jackson in the Legislative Council, and I thought I would take this 
opportunity. 

I will begin, however, on a serious note, by saying that this is an extraordinary piece of legislation. When 
Hon Robin Chapple said that the Greens grudgingly support this bill, I can say that it has been difficult for me 
because of the principles involved. The submissions from the Law Society of Western Australia and the Law 
Council of Australian are available on the Parliament website. All the public submissions we received are 
available for review. This is a tough thing to do, and I think we have come down on the right side in supporting 
this legislation, but it should be noted that it is extraordinary and that certain rights are, it might be said, trampled 
on. 

In fact, well before the Bell group legislation came into the Legislative Council, we received letters from people 
who were disgruntled by this, and were concerned about the degree of consultation that the government had 
undertaken. The reasons are on the record for the government not undertaking consultation. For every argument 
criticising this bill, there is a counterargument about why it is being done this way. It is uncomfortable. I want to 
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express my appreciation to the government for accepting the minority recommendations in the report of the 
Standing Committee on Legislation. I am a member of that committee, and this was not an easy inquiry for me to 
take part in, because the detail was on the extreme end. It is financial and investment detail, and it is 
complicated. Had we not had the participation of Hon Ken Travers and Hon Nick Goiran in that inquiry, the 
report would have been the poorer for that. 

Hon Robyn McSweeney: Excuse me! 

Hon LYNN MacLAREN: I appreciated the extra contribution of those additional members, who brought 
expertise to the committee in this particular area. That is not to slight the committee chair, 
Hon Robyn  McSweeney, who may have mistakenly believed that I was saying that nobody else in the 
committee knew what they were talking about. That is not what I am saying. I am saying that the addition of 
these two members for this particular inquiry was of great assistance to us. I want to thank the government for 
accepting the recommendations and providing a quick response to the committee report, which was tabled only 
last week. The government was also able to accept the minority recommendations, to a degree. 
Those  recommendations dealt with the element of transparency, which I felt was important to balance the other 
rights that we are—what should I say—offending. 

Hon Michael Mischin: I think the word you used was “trampling”. 

Hon LYNN MacLAREN: I said “trampling”, but I was trying to find a nicer, kinder word, and I thought 
“offending” was going there. 

The element of transparency is really important. I do not want to be repetitive in this debate, and other members 
have already described what will happen once this legislation passes. I felt that it was really important that we 
had some degree of transparency about the recommendations and the final payouts. If a company was receiving 
money, that would be somehow on the public record because it would be recorded in the company’s annual 
accounts, and a really switched-on journalist could probably piece together all the different allocations of money 
that were made, so why not be transparent about how the final funds are distributed in the first instance and just 
cope with the response of the public? 

I thought, for my contribution to the debate, I could look a bit at history. I was in Australia at the time when 
much of this history was made, but in 1973, before I arrived in Australia, Robert Holmes à Court’s 
Albany  Woollen Mills acquired Bell Brothers, a well-known Western Australian transport and contracting 
group, for $9.6 million through a reverse takeover. Bell Brothers would ultimately become his flagship company 
as Bell Resources. I want to talk a bit about Robert Holmes à Court. I was incredulous that a man 53 years of age 
achieved everything he did. He was Australia’s first billionaire. I wonder what I am doing with my life. I am 53 
and I am working on owning my first house. This guy was obviously a very unusual character in Western 
Australian history and I want to go into a bit about him and Bell. The entry about him on Wikipedia states — 

Bell acquired media interests including the Albany Advertiser, the Katanning weekly, the Great 
Southern Herald, the Collie Mail and radio station 6VA. 

Which broadcast out of Albany when I was there as an exchange student — 

It also made unsuccessful bids for companies such as Griffin Coal, Greenbushes Tin and Emu Wines. 
These bids, while unsuccessful, earned significant profits mainly by aggressive defences from owners 
resulting in inflated share prices held by the bidder. 

In 1977, Holmes à Court’s brother Simon disappeared in mysterious circumstances in Africa. 
His  abandoned car was found more than 1000 km from his home and where he was last seen in 
Botswana. Author Geoff Elliott wrote a book about the disappearance. 

During 1979, — 

Which was the year I was an exchange student in Albany — 

Bell made an unsuccessful bid for Ansett Transport Industries but was defeated by Rupert Murdoch and 
roadfreight group TNT. However, a profit of $11 million was made by Bell for future bids. 

Bell Group made an unsuccessful bid for The Times in 1980, and at the same time launched a new Perth 
newspaper, the Western Mail, challenging the The Herald and Weekly Times … which owned the 
West  Australian. By the end of 1980, Bell Resources had accumulated cash reserves of $100 million. 

In 1981, it made a bid for Elders Goldsbrough Mort for $120 million bid and failed, but earned a profit 
of $16.5 million on the deal. 

During 1982, Bell took stakes in Rolls Royce and Portland Cement and made an unsuccessful bid for 
the H&WT group. Later that year it acquired Perth television station TVW-7. 
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Bell subsequently acquired a television station in Adelaide and a handful of small regional radio 
stations. 

Unsuccessful bids were made for Carlton & United Breweries and Elders IXL but, as usual, 
Holmes  à  Court’s strategic corporate planning let him walk away with a profit. 

In 1983, Bell bought Perth mining equipment company Wigmores, and was renamed Bell Resources. 

Through the ACC group, Bell gained control of Bass Strait oil and gas explorer, Weeks Petroleum 
which owned a 2.5% royalty share in the Esso–BHP consortium. 

In 1985, Bell acquired 13% of U.S. mining company Asarco for $140 million and made an unsuccessful 
bid for Perth utility Fremantle Gas & Coke. In 1982 board room coup it acquired Lord Grade’s UK-
based Associated Communications Corporation (ACC), and then sold off ACC’s stake in Central 
Independent Television and ATV Music publishing interests, including Northern Songs, a company set 
up by The Beatles to control copyright of their music. ATV Music Publishing was bought by 
Michael  Jackson, and as part of the deal, Holmes à Court persuaded Jackson to make a brief visit to 
Perth, in order to appear on Channel 7’s annual Telethon. 

So there we go, there is the connection with Michael Jackson! 

Hon Michael Mischin: It took a while to get there! 

Hon LYNN MacLAREN: It was building up! The Wikipedia entry continues — 

Also in 1985, Bell Resources made its biggest and most daring bid to date for control of resources and 
steelmaking giant BHP, which was Australia’s largest company. Before the deal was finalised the 
following year, Elders IXL took a 20% stake in BHP, for $2 billion. In turn, BHP purchased $1 billion 
of Elders preference shares. The deal later resulted in action against Elders executives, including 
chairman John Elliott by the corporate regulator. 

Bell acted as a “white knight” in defeating a £1.9 billion hostile bid from Lloyds Bank for its competitor 
Standard Chartered Bank. 

In 1987, Bell purchased a stake in Pioneer Concrete and made a … unsuccessful bid for the H&WT 
group. The bid went to takeover competitor Rupert Murdoch for $1.8 billion. Bell took ownership of 
The West Australian, Perth’s main daily newspaper. Bell also spent US$800 million, to acquire 9.6% of 
Texaco stock. 

By the time of the October 1987 international stockmarket crash, Bell Group had accumulated assets 
that were valuable but not generating revenue sufficient to cover debts. Holmes à Court’s family 
company, Heytesbury Holdings, at the time owned 43% of Bell Group, which in turn owned 40% of the 
cash rich Bell Resources. However, Bell Resources was not able to buy its parent, due to share raids 
being made on Bell Resources by Kerry Packer, Adelaide Steamship Company (under John Spalvins) 
and IEL (Ron Brierley). Merrill Lynch withdrew its $1 billion line of credit facility, meaning that the 
parent couldn’t acquire its subsidiary and thereby access the money. 

… 

Holmes à Court initially disposed of some Perth properties before accepting a joint takeover by 
Bond  Corporation and the State Government Insurance Commission (SGIC), in which both parties took 
a 19.9% stake in Bell Group. Holmes a Court retained 6% of Bell Group and received $340 million 
from the sale. Bond Corp was subsequently forced to bid for other shares in Bell with the result that it 
ended up with a majority shareholding of 68% of Bell Group. Bond Corp then proceeded to strip 
$500 million from Bell Resources in an effort to prop up its own debts. The asset stripping included 
transferring cash from Bell Resources for its own purposes (thus breaching the company code and 
ultimately sending its chairman Alan Bond to jail), transfer of ownership of newspaper holdings into 
Bond Media and disposal of certain assets including TVW-7. 

During 1988, Holmes à Court concentrated on the rebuilding and expansion of his Heytesbury 
subsidiaries acquiring Stoll Moss Theatres in London, Sherwin Pastoral Co (owner of vast cattle 
stations in Northern Australia), and the Vasse Felix winery in Margaret River. 

Tonight is perhaps a night we should raise a glass of the Vasse Felix chardonnay, which I partake in from to time 
to time in this place—when Parliament rises! 

Hon Michael Mischin: When it is over, we’ll drink some! 

Hon LYNN MacLAREN: I was just trying to see whether anyone was listening! The entry continues — 
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In 1989, Heytesbury bought the Victoria River Downs and major Sherwin Pastoral Co cattle and 
pastoral stations. Holmes à Court also traded in Jaguar stock, as well as Christies and New Zealand 
media group Wilson & Horton. 

During 1990, Bond Corporation announced a record $980m loss and Elders IXL followed with an 
announcement of a $1.3 billion loss. Bond Corporation entered a scheme of arrangement in 1991, with 
receivers taking charge of Bell Group and Bell Resources. 

Members, it is important to recognise and recall that Robert Holmes à Court suffered from diabetes, which is 
important in this week when we are talking about raising awareness of diabetes. He died of a heart attack in bed 
on the morning of 2 September 1990. The entry continues — 

Heytesbury Holdings continues as one of the largest private companies in Australia. 

When this was written — 

Janet Holmes à Court ran Heytesbury from the time of her husband’s death until 2005, when she retired. 
She was, at one time, Australia’s richest woman. The couple’s eldest son, Peter Holmes à Court, is now 
a major investor and entrepreneur in his own right, after divesting himself of his share of Heytesbury, 
reported as A$35 million. 

I have to mention the other celebrity and then I am nearly finished — 

Peter Holmes à Court along with Russell Crowe is the 75.8% owner of National Rugby League club 
South Sydney Rabbitohs. Another son, Paul Holmes à Court has since taken over as chief executive. 
Robert Holmes à Court’s other children are Simon (married, with four children) and Catherine. Holmes 
à Court’s mother Ethnee died at the age of 98 in May 2014. 

Robert and Janet Holmes à Court had 12 grandchildren by 2005, according to an interview with her. 

This guy started with almost nothing and he built up a billion-dollar portfolio. We can see from how he did it 
that he led an extraordinary life. 

Sitting suspended from 6.00 pm to 7.30 pm 
Hon LYNN MacLAREN: My remarks earlier went into the colourful history and particular achievements of 
Robert Holmes á Court. Members may wonder how I was able to pull together such a wide and diverse list of 
historic achievements, and I need to reveal that my source was none other than Wikipedia. If members are 
interested to click through on any of those matters, further information is available, such as on Michael Jackson 
and all the companies that I mentioned. If members are of a mind to look more deeply into the colourful history 
of the Bell Group and Bell Resources, they might learn about it from the bit of information that is online. 
My  purpose in doing that was merely that this debate and the committee inquiry are extremely complicated and 
very complex, and they involve matters that are quite intricately detailed, and sometimes when we look at that 
detail, we lose the essence of what we are talking about. We are talking about money. We are talking about 
people’s savings. We are talking about how companies accumulate money. From the simple story that I read 
about Robert Holmes á Court, members can understand that he was able to accumulate money in quite a creative 
fashion over some considerable length of time. 

Many people have noted that the bill is unusual. The submissions from the Law Council of Australia and the 
Law Society of Western Australian are two submissions to the parliamentary committee inquiry that highlight 
those problems that maybe would cause someone to oppose this legislation. I guess when we give an undertaking 
that once we do this, we will never do this kind of thing again, it is very important that we do not do it again. It is 
very important that this is not repeated and, in light of that, Hon Robin Chapple highlighted some of the key 
points that constituents have made to us. 

In my final remarks on this legislation, I want to put on the record the implications of what this legislation will 
achieve. We have discussed that this is retrospective legislation. I do not want to be repetitive, but I will briefly 
summarise those points. It is retrospective legislation. That is not unusual, we have that from time to time, but in 
this case, when it is put together with all the other features of this bill, it is alarming. It takes unilateral control of 
a $1.7 billion fund, overriding the Supreme Court of Western Australia and an overseas court. The government is 
planning to rush through the consideration of the new law. This letter was given to us earlier in the year, and the 
fact that this legislation went to a parliamentary committee is an important feature of why we support this 
legislation at this point. The parliamentary committee was able to reflect in more detail on the implications of the 
legislation, and it has produced a report that is quite significant in its volume and the scope of its content. 

I will take a different tack. I am trying not to be too hypercritical of this legislation because, after all, we are 
supporting it. The submission from the Law Society mentions elements that I believe should be on the record. 
I  do not know whether any member has already mentioned the five points that the Law Society raised in its 
submission, but point 1 reads in part — 
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The rights of the remaining Bell Group creditors exist under an established legal regime, which is 
capable of resolving the dispute between them. 

I guess that somebody assessed that that was not happening in a timely enough fashion, which is not really 
disputed here. The submission continues in point 2 — 

… the Society opposes any law that removes or compulsorily acquires a person’s property or 
commercial rights without just compensation. 

That is something that we should look at very carefully. I am sure that government members may want to reflect 
upon that in more detail through the debate. Point 3 states in part that this approach — 

… places the State Solicitor in a position of an actual conflict of interest. 

The government’s response to the committee’s recommendation to address that by having independent legal 
advice was not accepted, and it does believe that that conflict of interest can be managed. That is worth putting 
on the record. Point 4 states in part that the Law Society opposes — 

… the creation of criminal offences with retrospective operation. 

That is opposed by many of the other lawyers who wrote to us, including the Law Council of Australia. 
The  submission continues in point 5 — 

The Society does not, in any event, consider there is sufficient justification for legislation of this type to provide 
criminal sanction for conduct that is contrary to the Bell Legislation. 

This point goes to the issue of freedom of speech, and it continues — 

The use of criminal sanction for such commercial issues between creditors is particularly punitive, 
especially where the matters involved have arisen over the decades prior to the proposed introduction of 
such criminalisation. 

The Law Society’s view is that the Bell legislation is objectionable. It is really important to put that on the 
record, because when days have gone by, we will reflect upon this and ask: did we do the right thing? When the 
issue has been resolved and once the authority is wound up and the report is tabled in this place—so we can see 
with some transparency the recommendations that were made—we might ask: have we done the right thing? 
That is really something for future generations to reflect upon. It is a brave government that puts forward a bill of 
this nature, which hopes to achieve an end for the greater good. With that, let us, let them, get on with it. 

HON SUE ELLERY (South Metropolitan — Leader of the Opposition) [7.38 pm]: I want to make a few 
comments, more about the process than the content of the Bell Group Companies (Finalisation of Matters and 
Distribution of Proceeds) Bill 2015. Given when the committee tabled its report, I am sure that all efforts were 
taken to get information to us for today’s debate as quickly as possible. However, we still found ourselves in the 
situation in which we are dealing with a very complex and complicated bill, and at seven o’clock this morning 
we were emailed some government amendments to be considered today, and then at around three o’clock this 
afternoon, about an hour before the debate started, further information was provided to members of the house. 
I  appreciate that we were provided with written information and I appreciate what the Attorney General had to 
do to get that information together in a written form for us. I suspect there may well be other ministers who 
would not have gone to the effort that the Attorney General went to. 

I understand that the committee tabled its report on, I think, only Thursday. I appreciate the tight timetable. 
However, if I apply the Norman Moore–Peter Foss test to whether or not this is a reasonable way to legislate, the 
answer would undoubtedly be no, it is not. For any legislation—never mind a piece of legislation of this kind 
that is controversial, overrides existing laws, changes the rights of various parties in the proceedings and is 
unprecedented—having to rely on absorbing, reading, and taking on board the material that is provided to us as 
late as an hour before the debate starts on this matter is not best practice legislating; it is not even very good 
practice legislating. I say “kudos” to the committee for the work that it did and “kudos” to the Attorney General 
for providing the house with certain additional information in writing today. I appreciate that it was provided to 
us in writing, which is much easier for us to deal with than just listening to the Attorney General tell us in his 
second reading response. However, it is not best practice and I hope that it is not a set of legislative 
circumstances that we find ourselves in again.  

The policy intent of the bill is to secure the position of the state to bring to a timely end what seems to have 
become a perpetual litigation. The bill does set out to meet an important policy objective and it does meet those 
other tests that I read out earlier: it is controversial, it does set a new precedent, and it does overturn existing 
legislation. For the house to receive information as late as an hour before the debate today, I really could not let 
that go without mention because I think it is an extraordinary set of circumstances. I apply the Moore–Foss test 
and wonder what they would be saying if we were on the other side and we had made these kinds of legislative 
amendments to them. I think they would be making a much bigger fuss than I am making. 
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Hon Peter Collier: I think you appreciate it was an exceptional circumstance and we did send it off to 
committee. 

Hon SUE ELLERY: I appreciate that and I appreciate that, in fact, the nature of the amendments are to accept 
the committee’s recommendations. I appreciate that and I have made a point of saying that I appreciate the work 
that the Attorney General undertook to give us information in writing. For me, that is a much easier way to 
understand the issues that we are dealing with than having to pick it up through listening to a second reading 
response. I recognise all of that, but I think that the point has to be made that we are dealing with a very 
complicated piece of legislation and a very controversial piece of legislation, and we are now doing it a bit by 
legislating on the run, with amendments being provided an hour before the debate starts. I wanted to make those 
points. 

HON MICHAEL MISCHIN (North Metropolitan — Attorney General) [7.43 pm] — in reply: I should 
begin by thanking the opposition for its support, and the Greens for its support, reluctant though it is. I entirely 
accept that we are not working in an ideal set of circumstances. I entirely accept that this is a complicated piece 
of legislation that is very difficult to come to grips with, if only because of the convoluted history that has led up 
to it. Of course, it has been agitated at length and many of the arguments that were presented today and have 
been presented to the committee were also agitated in the other place when the bill was proceeding through 
there. It has been complicated again by the fact that a number of other amendments needed to be dealt with in 
order to accommodate some late developments arising out of taxation implications that were brought to the 
government’s attention. Of course, one of the advantages of sending this bill to the committee was that the 
committee could consider the legislation on behalf of the rest of the chamber before it was re-presented here in 
order to be passed.  

One of the other constraints that we are working under is the limited amount of parliamentary time available 
before we have to rise at the end of this year, and the government’s desire to not only pursue its legislative 
agenda with the bills that need to be passed, but also to refrain from needing to sit extended hours or for further 
weeks in order to dispose of this and other pieces of legislation. It has not been ideal and I appreciate the 
understanding and the indulgence on the part of other members for accommodating this matter in the way that 
they have. I appreciate the comments that have been made. Some considerable effort has been undertaken in 
order to not only provide members with, as early as practicable, the government’s comprehensive response to the 
committee recommendations, but also provide that in writing, and to provide a marked-up copy of the bill so that 
members can easily follow what is being proposed, and other materials as necessary, including a copy of the 
supplementary notice paper in advance. Regrettably, because of logistical difficulties in settling that document, it 
was only made available to members fairly late in the piece by the Clerks of the chamber, but a draft of it was 
circulated as early as practicable.  

In terms of the ideal nature of the process, I recall going to a parliamentary committee–type conference some 
years ago in Queensland on scrutiny of legislation. They proudly told us that they had to pass some emergency 
legislation as a result of the Queensland floods and they had to prepare that quickly. They convened at one of 
their parliamentary committees to look at it. They phoned around some of the interested parties to get their views 
on it. They discovered all sorts of flaws in it such as Henry VIII clauses, and they managed to pass it within a 
few days anyway!  

Hon Kate Doust: That’s what you can do with one chamber, though. 

Hon MICHAEL MISCHIN: Yes, well, it is that kind of place I suppose.  

Several members interjected. 

The ACTING PRESIDENT (Hon Simon O’Brien): Order! We are restricted to the question that the bill be 
read a second time at this juncture.  

Hon MICHAEL MISCHIN: I will now deal with some of the issues that have been raised. Again, to put it into 
context, one loses sight of what this bill is about when one goes into the technicalities of it and listens to myriad 
complaints from those who have a particular view of anything that interferes with the usual course of events, 
particularly from lawyers. I will start with a reference to the judgement of Justice Owen in the primary litigation 
that led us to this. At paragraph 9 733 of his judgement, which he delivered after three years of trial and two 
years of consideration and writing, he said of these Bell proceedings — 

I went into this trial believing that, at some point, the parties would settle. I still think it should have 
settled because, basically, it is only about money. 

He went on at paragraph 9 734 —  

Throughout the trial I anticipated the delivery by one or other of the parties of a ‘killer punch’ that 
would be a complete answer to the case brought by the opposing party and to facilitate the writing of a 
clear, concise and (relatively) simple judgment. 
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He goes on at paragraph 9 735 — 

In the end the result was a close run thing … Neither party has been entirely successful, nor entirely 
unsuccessful. Regardless of the result, in many ways this litigation put the legal system and its 
procedures to the test. I would be the last to say that the use which I and the parties made of aspects of 
the trial process in this case is beyond criticism. There are, I think, valuable lessons to be learned from 
this case. 

Those lessons, I suggest, have not yet been learnt. From the state’s perspective, the Bell litigation was conducted 
to achieve, firstly, a financial objective: the recovery, for the benefit of creditors, of funds that had wrongly been 
appropriated by the banks under the guise of their securities. Secondly, there were two public interest objectives. 
One was a demonstration to the lenders, which included many of the largest Australian and global banks, that 
such conduct would not be tolerated; the other was the amelioration of the impacts of this on the state of the WA 
Inc transactions, which had caused the then State Government Insurance Commission to be involved in 
Bell  Group in the first place. 

Before one is too critical of the SGIC’s and/or the Insurance Commission of Western Australia’s failure to cover 
every eventuality when trying to clean up the mess that had been entered into in 1988, one should remember that 
hindsight is a wonderful thing. Perhaps with hindsight the government of the day would not have entered into the 
sorts of deals that led to this disaster in the first place. One can speak of the wisdom of hindsight and how things 
should have been anticipated as going wrong; in 1988, all sorts of things were going wrong, yet we came to this 
pass. 

At the time the state’s funding of the Bell litigation commenced, the unsecured creditors had claims that were 
worthless. Those claims have value today only because of the conduct of that litigation and the provision by the 
state of funding towards that litigation. The conduct of that litigation came at a great cost—at least $225 million 
in direct costs to the funding creditors; the others contributed nothing. Regardless of whether there may have 
been a deal struck had there been goodwill and sufficient satisfaction that the deal was worthwhile and worked in 
the interests of the other parties, no such deal was struck. The state has funded the bulk of this litigation in order 
to secure the moneys that are now being haggled over by parties whose share in it was worthless until that 
money was actually secured at public expense. 

That cost was too much for all but one creditor to bear; that creditor was the state, through the 
Insurance  Commission of Western Australia. No private investor or syndicate of investors could bear that sort of 
cost. Had it not been done, there would not be $1.7 billion sitting there to be divided up. Some have suggested 
that they could have contributed; indeed, some members have uncritically adopted their cause. To them I say—
rhetorically, for it is now far too late—show me the $50 million or more that a meaningful contribution would 
have involved. This was litigation against global corporations that proceeded as though they could not lose, and 
it could be conducted only with the financial resources of a state or an equally large corporation. None of those 
unsecured creditors that are now claiming a share of the proceeds could have come up with anything like a 
worthwhile contribution to the funding of that litigation; nor would they have been prepared to do so. Now that 
those proceedings have been brought to a successful conclusion, however, those who had formerly valueless 
claims, and who stood on the sidelines while it suited them to do so, are prepared to spend money on new and 
different litigation, for it is no longer only a possibility of spoils; those spoils are tangible and substantial. 
They  have been won at great cost by the efforts of the state through the Insurance Commission, and now others 
want a share of them. They have a right to some share because their valueless claims of 20 years ago now have 
some value, but the question is: what value? The courts of this state could tell them that, just as, after more than 
15 years, the courts of this state were able to tell the banks and the liquidator the value of their respective claims. 

Hon Ken Travers mentioned the acquisition of property without compensation. What is the value of any of those 
debts? The only way of determining it is through litigation, and that litigation could take another 15 to 20 years 
to work its way through not only our courts in Western Australia but also myriad proceedings that seem to be 
contemplated across the world. If litigation to determine the distribution of those funds is pursued, we will not 
find that out for a very long time. The liquidator, in responding to a request from the Standing Committee on 
Legislation during the course of its inquiry, estimated that it could take five to 15 years. I would suggest that that 
was probably a conservative estimate. Unless this matter settles in some fashion or is resolved in some fashion, it 
could be litigated for as long as those creditors choose to have it litigated, because they can be stubborn; they can 
simply refuse to settle and wear out those parties that want simply to see an end to it and to get out of it. 

Hon Ken Travers: Will you take an interjection? 

Hon MICHAEL MISCHIN: Go on. 

Hon Ken Travers: If this was a matter between two private parties, would you be legislating today about it? 

Hon MICHAEL MISCHIN: That is a hypothetical and it would depend on the circumstances and the nature of 
the proceedings. 
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Hon Ken Travers: Your basic argument is that this is a problem with the legal system, and, if that’s the case, 
deal with the legal system. Deal with this bill and then deal with the legal system. 
Hon MICHAEL MISCHIN: If the member can tell us how to deal with it through the legal system in a way 
that is actually — 
Hon Ken Travers: That’s why you’re the Attorney General and I’m just a humble backbencher. 
Hon MICHAEL MISCHIN: Okay. This argument is going around in circles, and I do not propose to get into 
hypotheticals on these sorts of things. We are dealing with what we have and where we are now, with a 
significant piece of litigation—actually a lot of litigation — 
Hon Ken Travers: The reason we’re dealing with this is because the state has a financial interest in it. 
Hon MICHAEL MISCHIN: Yes, the state has a financial interest, on behalf of the state’s citizens, who have 
funded this litigation and, after 15-odd years, are looking — 
Hon Ken Travers: Be honest about it; don’t try to hide behind arguments about the legal processes. 
Hon MICHAEL MISCHIN: I do not want to get into an argument. I will not take any further interjections. 
I  will say my piece. 
For the returns to the litigation funders and distressed debt traders—and even the commonwealth government, in 
the guise of the Australian Taxation Office, because the next few million dollars that it spends will still be very 
large—it is tolerably clear that every one of the major creditors should receive tens to hundreds of millions of 
dollars. With that much available a settlement should, as Justice Owen suggested, be possible. It is, after all, only 
about money. But a settlement has not been reached, despite considerable efforts and concessions by the 
Insurance Commission to encourage others to compromise. I am informed that in the latest attempt at 
confidential discussions—somehow disclosed to and reported in The West Australian—some creditors have 
shifted their positions a little, some by more than a little, and one by nothing at all. I will not say who, or by how 
much; the negotiations are, of course, confidential and, unlike others, I will not breach that confidentiality for the 
sake of convenience or in the interest of some media attention and a quick headline. Suffice it to say that at the 
moment the parties have not settled, and the Insurance Commission has concluded that they appear unlikely to 
do so. If they cannot settle in the face of the Bell Group Companies (Finalisation of Matters and Distribution of 
Proceeds) Bill 2015, and obtain the benefits in terms of execution risk, expedition and certainty that the bill 
provides, one can only infer what the prospects of settlement would be without it. 
We are left with these propositions: firstly, that the state, through the Insurance Commission, has funded the Bell 
litigation for the benefit of creditors who would otherwise have received nothing; that having carried that 
litigation to a successful conclusion, the state now faces further years of litigation to determine how much each 
creditor should receive; that the other creditors, in particular one that claims to be the largest, will stop at nothing 
to achieve a large share—one has only to see the letter from its solicitors that I tabled earlier in the debate to see 
that; that the state cannot and should not give up that to which it is properly entitled to buy peace; and that some 
solution must be found. There are times when a measure of expedition and expediency is required to overcome 
the problems that are faced. 
Our legal system is one of the best in the world, and with enough time and money it could produce a near-
perfect—in the legal sense—resolution of the distribution issues for the proceeds of the Bell litigation, but that 
time will be measured in years, and the legal, judicial and administrative costs to the parties and the public purse 
will be counted in the millions. A fair, reasonable and pragmatic outcome for all parties can be achieved far more 
quickly and cheaply by the administration procedures provided by the bill. Those who oppose the bill in whole 
or in part—litigation funders, distressed debt dealers and some representatives of the legal fraternity—espouse 
that they should have the near perfection that our legal system provides. Of course they—the former, at least—
do not genuinely seek that perfection at all. They would like an opportunity to increase their share of that very 
large pot of money of $1.7 million to $1.8 billion very quickly, but on their terms. The prospect of interminable 
litigation, with the uncertainty and cost that that involves, is invoked to assist them to achieve that goal. But they 
must be prepared to run cases in order to credibly settle them. We cannot responsibly countenance that the 
distribution issues should run on just to secure that ultimate objective, when the Bell proceedings have already 
run for so long. Through the efforts of the parties mentioned above, the debate about this legislation has become 
controversial, but I will say again that the circumstances in which the government finds itself are quite unique, 
not only here but also in the common law world. It has been tested through the committee process, and the 
committee’s independent advice has confirmed that this is constitutionally valid against identifiable threats. 
That committee process also tested many aspects of the operation of the bill and exposed some areas for 
improvement. The government has gratefully adopted those suggestions in very large measure. In adopting those 
suggestions, the government had regard to what the committee said in its report about a number of issues that 
were obviously of some concern to it. It is right that the committee engaged in as searching an inquiry as 
possible within the limited time available. The suggestions of the committee and the advice that it received and 
published have been useful in not only refining aspects of the bill, but also affirming the government’s thinking 
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about the bill. By its nature, the bill contains some compromises in drafting to achieve its overall objectives. 
In  doing so, some provisions, viewed individually, may not sit well with individual objectives. Mr Ken Pettit, 
SC, observed upon this in his opinion when he stated — 

In light of the above, my opinion is that no provision of the Bill is inconsistent with the policy or 
objects of the Bill, taken together. Because the objects of the Bill entail internal tension, a particular 
provision supporting one object may be characterised as inconsistent with another object. 

That is a consequence of what I must characterise as a “necessary evil”. In order to quell litigation and achieve a 
prompt and pragmatic outcome to the distribution issues, the bill rests heavily on the exercise of discretions, 
which, if viewed uncritically, could raise, in the minds of those who are inclined to think the worst of policy and 
people, the prospect of extreme outcomes. I will say again that extreme outcomes are not the intent of the bill 
and the government does not anticipate extreme outcomes as a result of it. 

It is not a criticism of the bill to observe, as Mr Pettit pithily does, that “The bill does not aim to be precise or 
restrained; it aims to use every means available to prevent challenge, collateral and direct”; it is a recognition 
that the bill is drafted in response to the reality of dealing with the strategies and tactics of those who would use 
every means available to challenge, collaterally or directly, measures taken that might frustrate the attainment of 
their objectives. 

Fully conscious that that is the case because of the unique and extraordinary circumstances that the Bell 
litigation—hopefully, the last ever manifestation of that dreadful period in Western Australian history involving 
WA Inc—poses for government and the creditors who are interested in the conclusion of that litigation, I 
commend the bill to the house. I move that it be read a second time. I take it that we will proceed into Committee 
of the Whole. 

Question put and passed. 

Bill read a second time. 

Committee 

The Deputy Chair of Committees (Hon Simon O’Brien) in the chair; Hon Michael Mischin (Attorney General) 
in charge of the bill. 

Clause 1: Short title — 

Hon KATE DOUST: I will say only a couple of brief words at the start because I know we have extensive work 
before us. Wading through the supplementary notice paper may take us a while. I want to thank the 
Standing  Committee on Legislation for its very good work on this report, albeit over a very short space of time. 
I went into a bit of a fluster this afternoon thinking that all I would be doing would be debating clause 1, but then 
I thought I also had to give a speech during the second reading debate. I had forgotten that I had moved a motion 
to refer this bill to the committee. Given it was quite a narrow inquiry, the committee has come up with a 
substantial raft of amendments and it has addressed the issues. The fact that the government has acknowledged 
that through the Attorney General’s reply today and that it has adopted a significant number of the committee’s 
recommendations acknowledges the good work that that committee has done and demonstrates the important 
work of this chamber in reviewing legislation. The committee has not held back. If members go to the first page 
of the executive summary, they will see that the committee outlines very clearly that this is an unusual piece of 
legislation and that there is no precedent for it and what it will be doing in overriding litigation that is already out 
there. 

In his reply to the second reading debate, the Attorney General said that we have to remember what this is all 
about, but, at the end of the day, we have to remember that this is about this government trying to claw back a 
big whack of money to fill the fiscal hole that the Barnett government has provided for this state. This is one 
mechanism that the government will use, and there have been a raft of others over the last couple of months. 
As  long as we are aware in our minds that that will be the significant benefit of this legislation going through, 
we are very clear on that. 

One of the consistent themes in the committee’s report is numerous references to inconsistencies as well as 
transparency. I think that that needs to be brought to bear. It would have been interesting to see whether the 
committee would have moved, if it had had the capacity, to inquire into the policy behind the bill, but I am sure 
that we would not have had the report back to us until some time next year. I encourage members to look at the 
detail that is provided because the committee has not pulled back. It has been quite blunt in its view about why 
this legislation is in front of us. It provided the opportunity for various stakeholders to engage and put their 
views. A number of members were approached by several organisations leading up to this legislation coming 
into this chamber. As the Leader of the Opposition said, this is an extremely controversial issue. Significant 
dollars are attached to it not only in the outcome, but also in the expenditure of the litigation. I would imagine, 
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Attorney General, that it is probably one of the most expensive cases that Western Australia would have had, 
sadly. 

Hon Michael Mischin: In Australia. 

Hon KATE DOUST: I will not dwell too much on that. Extensive work needs to be done over the next couple 
of days as we work our way through these amendments. I know the Attorney General tabled the government’s 
response, but I think it would be beneficial if the Attorney General, when he moves each proposed amendment, 
provides an explanation so that we at least have that on the record for interested parties.  

Hon KEN TRAVERS: I have one question, and it goes to the government’s response to report 30 of the 
Standing Committee on Legislation, which the Attorney General gave to the house earlier today, and tabled. 
Recommendation 1 of the committee deals with the interaction between the Bell Group Companies (Finalisation 
of Matters and Distribution of Proceeds) Bill and section 5F(3) of the Corporations Act. This goes to the heart of 
how all the clauses of this bill will operate together. The Attorney General said in his response — 

The Commonwealth, through the former Treasurer, confirmed prior to the introduction of the Bill that 
the Commonwealth did not propose to propound regulations under s.5F(3) of the Corporations Act 
2001 … so the issue is unlikely to arise. 

I could deal with this issue under clause 46, but it is probably easier to deal with it now. Can the Attorney 
General outline to the house what commitments the state received from the commonwealth, and what 
consultation was conducted with the commonwealth, with regard to the clauses in this bill? 

Hon MICHAEL MISCHIN: I am informed that there has been consultation at the level of the Treasurer and his 
commonwealth counterpart, at which the operation of the bill was outlined. The Treasurer has a letter of 
confirmation from the commonwealth that no regulations are proposed, and that has been confirmed 
subsequently. I have not seen that correspondence. I understand that the State Solicitor has seen it, but I do not 
have a copy of it. 

Clause put and passed. 

Clause 2: Commencement — 

The DEPUTY CHAIR (Hon Simon O’Brien): The question is that clause 2 stand as printed. 
The  Attorney General has a couple of amendments standing in his name. In accordance with standing order 132, 
the Attorney General may wish to seek leave for the amendments to be put as one series of questions. 

Hon MICHAEL MISCHIN: In that case, I will move that, in serials 46/2 and 47/2, the words proposed to be 
deleted be deleted, and the words proposed to be inserted be inserted. Is that is what the Deputy Chair has in 
mind? 

The DEPUTY CHAIR: I presume that the leave of the committee is granted for the Attorney General to move 
both those amendments, unless anyone has a view to the contrary. 

Hon MICHAEL MISCHIN — by leave: I move — 

Page 2, line 8 — To delete “Assent;” and insert — 

Assent (assent day); 

Page 2, lines 12 and 13 — To delete “a day fixed by proclamation, and different days for different 
provisions.” and insert — 

the day after assent day. 

Hon KATE DOUST: Will the Attorney General explain why these two amendments have been moved? 

Hon MICHAEL MISCHIN: The committee report recommends that clause 2 be amended to address concerns 
about the timing of the commencement of clauses 48 to 50 of the bill. That recommendation is not supported by 
the government, as it would be contrary to the government’s intention that persons do not engage in schemes to 
avoid the operation of the act or the achievement of its objects prior to the enactment of the legislation. In the 
report, the minority of the committee recommended that clause 2 of the bill be amended to ensure that all clauses 
of the bill are proclaimed within six months of the bill. What the government has proposed instead is to amend 
clause 2 to provide that the majority of the bill, other than clauses 41, and 48 to 50, will come into operation on 
the day after the day on which the act receives royal assent, and not upon proclamation. This amendment will 
address minority recommendation 1. 

Hon KATE DOUST: Subclause (2) states — 

Sections 48 to 50 are deemed to have come into operation at 12 noon on the day before the day on 
which the Bill for this Act was introduced into the Legislative Assembly. 

 



 [COUNCIL — Tuesday, 17 November 2015] 8279 

Why is this subclause retrospective? Can the Attorney General explain why this subclause has been put into the 
bill? 

Hon MICHAEL MISCHIN: These are the anti-avoidance provisions. The date has been fixed in order to 
prevent those who may come to have knowledge of the bill from trying to avoid its operation in the interim 
between the time of the introduction of the bill and the time of the enactment of the bill. It is to avoid the 
prospect of someone, having learnt about the bill and what is proposed, trying to get around it before it is passed 
and assented to. 

Hon KEN TRAVERS: I want to make a couple of quick points. Firstly, I congratulate the Attorney General on 
these amendments. These are excellent amendments, and they clearly seek to achieve what I was hoping for. As I 
said during the second reading debate, I put up a minority recommendation, which was supported by Hon Lynn 
MacLaren, that the bill be proclaimed within six months. My preference has always been to have the bill come 
into operation once it has been given royal asset. I understand why clauses 48 to 50 have been separated out. 
However, when we consider that under the original time frame—that is, until the amendments that we are 
considering now—the bill was to come into operation within one year, it did not make sense to me. I was not 
convinced by the response that was provided to the committee about why all the clauses of the bill would not 
come into operation at the same time. We are seeing increasingly in the drafting of bills that it is left open to the 
executive to make these decisions. As a house of review, we should constantly be asserting the right of 
Parliament to ensure that the executive gives sufficient regard to the will of Parliament. That is mentioned in the 
report. It would also be wrong to let this clause go through without noting the extraordinary nature of the 
retrospective operation of clauses 48 to 50. As the report states, that has the potential to influence behaviour 
before the enactment of the bill. It means that an executive can threaten and seek to stop people from doing 
something before Parliament has determined that it is illegal to do that thing, because we have sought to make it 
retrospective to before Parliament has considered the bill. I think this is an extraordinary clause. I understand 
why the government is doing this. However, I would not want to see it happen on a regular basis. 

There were comments from the Law Council of Australia on this. I know that members from all around the 
chamber would share my grave concern if this were to occur again. For example, the government can basically 
say that it is illegal to go fishing, but it has not passed a bill to make it illegal to go fishing; or it can say that it is 
illegal to do something and a bill will be brought in later. People’s behaviour will change in such a way that they 
will not take the risk of breaching the law, but the Parliament has not made that decision. It would be wrong to 
let this clause go through without making those points. This is an extraordinary set of circumstances and a very 
dangerous precedent, and I hope we do not see it in legislation again. 

Amendments put and passed. 

Clause, as amended, put and passed. 

Clause 3: Terms used — 

Hon MICHAEL MISCHIN: I will see if I can get away with doing this again. I seek leave to move all the 
amendments proposed for clause 3 by the deletion of relevant words and the insertion of relevant words in lieu. 

The DEPUTY CHAIR (Hon Simon O’Brien): Under standing order 132, any number of clauses or schedules 
or amendments in any one or more clauses or schedules may, by leave, be put as one question. The Attorney 
General wishes to move a series of amendments to clause 3, the definitions clause. I presume that that they be 
done as a group for the purposes of expediting consideration by the committee. It would appear that we need to 
consider and dispose of amendments 1/3 and 48/3 before we consider the committee recommendation at 70/3, 
which of course falls away. 

Hon MICHAEL MISCHIN: Rather than expediting things it has made it longer. I move — 

Page 5, after line 11 — To insert — 

director, of a company, means a person who is a director of the company under paragraph (a) of the 
definition of director in the Corporations Act section 9; 

Hon KATE DOUST: Could the minister explain why this definition has been put in, so that it is on the record? 

Hon MICHAEL MISCHIN: Amendments to the definition of the term “liquidator of a WA Bell Company” and 
a new definition of director will cater for companies that may need to be reinstated, and there is a new definition 
applicable to a reinstated company. This refers also to the other amendments proposed to subclause (2) for the 
same purpose and a new subclause (4) dealing with reinstatement. The government has accepted 
recommendation 6 of the committee report and proposes to further amend the definition of liquidator as the 
committee recommended. That covers all the matters that are proposed in clause 3. 

Amendment put and passed. 
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Hon MICHAEL MISCHIN: I move — 

Page 6, lines 9 to 11 — To delete the lines and insert — 

liquidator means a liquidator of a WA Bell Company and includes a provisional liquidator of a WA 
Bell Company immediately before — 

(a) for a WA Bell Company that was registered immediately before the transfer day — the 
transfer day; and 

(b) for a reinstated WA Bell Company — the day on which the company was deregistered; 

Amendment put and passed. 

The DEPUTY CHAIR: The Standing Committee on Legislation’s recommendation shown as amendment 70/3 
now falls away. The Attorney can now move the balance of those amendments 

Hon MICHAEL MISCHIN — by leave: I move — 

Page 7, after line 12 — To insert — 

reinstated WA Bell Company means a WA Bell Company that was not registered immediately 
before the transfer day but which had its registration reinstated on or after the transfer day; 

Page 8, line 15 — To delete “12 noon on”. 

Page 9, line 3 — To delete “12 noon on the transfer day.” and insert — 

the dissolution of that company under section 27. 

Page 9, line 7 — To delete “by” and insert — 

under 

Page 9, after line 7 — To insert — 

(4) A reference in this Act to — 

(a) the deregistration of a company is a reference to the deregistration of the company under 
the Corporations Act or the Corporations Law (as in force before 15 July 2001); and 

(b) the reinstatement of the registration of a company is a reference to the reinstatement of the 
registration of the company under the Corporations Act. 

Hon KATE DOUST: Again I ask the minister to provide an explanation to the chamber for each of those 
amendments that he has moved en bloc so that we have something on the record as to why the government is 
seeking to amend its own bill in this way. 

Hon MICHAEL MISCHIN: They are necessary to effect the subsequent amendments that will permit the 
reinstatement and preservation of companies for the purposes of the taxation issues that have been canvassed 
with the government. 

Amendments put and passed. 
Clause, as amended, put and passed.  

Clause 4: Objects of this Act — 
Hon MICHAEL MISCHIN: I move — 

Page 9, lines 10 and 11 — To delete “mechanism to resolve, without litigation, disputes which have 
arisen in relation to” and insert — 

mechanism, that avoids litigation, for 

Clause 4 deals with the objects of the act and the government accepts recommendation 7 of the committee report 
and proposes to amend clause 4(a) as recommended. Recommendation 9 of the committee report is to the effect 
that it recommends that clause 4(g) be amended to provide clarification regarding the reference in that clause to 
the intentions of the liquidator and the funding creditors as set out in agreements in circumstances in which the 
intention of those agreements was for the Bell litigation funds to be distributed in accordance with court orders, 
under section 564 of the Corporations Act 2001. The report does not provide the proposed drafting of the 
recommended amendments. The government proposes to amend the clause to state that the objects of the bill 
include distributing the Bell litigation funds in accordance with the commercial substance of the agreements, 
which include that the Bell litigation funds would be distributed to those creditors in particular proportions. 
Reference is made to the commercial substance of the agreements and not the terms of the agreements 
themselves as the construction and operation of the agreements is subject to dispute between the creditors and it 
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would be contrary to the bill’s purpose of avoiding those disputes to replicate a judicial function of interpretation 
of those agreements and vest that function in the authority. 

I should add that recommendation 8 of the committee report recommends that I explain to the 
Legislative  Council the intent of the reference to the “uncertainties” described in clauses 4(e) and (f) of the bill 
and whether it is necessary for such references to remain. The committee was briefed extensively on the nature 
of the current Bell distribution litigation and the materials in relation to that briefing have been published. It is 
sufficient to say, for the purpose of identifying the object of the bill, that the nature of the issues joined and to be 
joined in the Bell distribution proceedings and the structure of the Bell Group itself, creates in relation to many 
companies in the Bell Group present uncertainty as to the property held by that company or which might be held 
by that company in the future as a result of the process of liquidation. The way in which the money flows 
through that group depends on the resolution of distribution issues before the distribution of funds by the 
Bell  Group to, ultimately, its creditors. 

Hon KEN TRAVERS: This is an issue that certainly highlights the benefits of having had a bill referred to a 
committee. Obviously, the original wording was, “to provide a mechanism to resolve, without litigation.” 
The  advice we got from Ken Pettit is that it is not seeking to resolve anything; it is a mechanism to distribute the 
funding. The reason that we picked up the recommendation that avoids litigation came out of comments from the 
government back to the committee—that is my recollection. It was the government’s suggested wording to 
change it to “avoids litigation” rather than Mr Pettit’s original opinion, which just suggested the deletion of the 
words “to resolve” and just to make it a “mechanism, without litigation.” 

Can the Attorney General explain whether he sees any material difference between using the words, “to provide 
a mechanism, without litigation” as opposed to “a mechanism that avoids litigation”? My view is that there is a 
change in the intention there. Is that the government’s view as well or does the Attorney General see them as 
being completely the same? 

It has just come back to me that I think it was the drafting from the parliamentary counsel that suggested that 
change; I was never able to satisfy myself. My apologies for that, it just came back to me that it was not the 
government, it was when we sought advice from parliamentary counsel about the precise wording of a 
recommendation to deal with the issues raised by Mr Pettit. I am intrigued to know whether the Attorney General 
sees any difference between using the words, “avoids litigation” as opposed to “without litigation.” 

Hon MICHAEL MISCHIN: There is a subtle difference and the bill is structured around minimising the risk of 
litigation. The wording that is currently proposed—that is, to provide a mechanism that avoids litigation—is 
probably more accurate as a reflection of the intent of the bill. 

Hon KEN TRAVERS: The other thing that is worth making mention of is that the new paragraph (g) is the 
government’s own wording. That is the government’s new wording that seeks to address some of the issues 
raised in the committee report. One of the key ones was that obviously under the original paragraph (g), it 
stated — 

(g) to distribute the Bell litigation funds generally in accordance with the intentions of the liquidator … 

One of the things that became clear in the opinion that Mr Pettit provided to the committee was that the intention 
of the liquidator was to go to the court and seek a ruling under section 564 of the Corporations Act, with respect 
to a just reward for the Insurance Commission of Western Australia, on it being the funding creditor. It is clear 
that that was always the intention and it just highlights these matters and that when we race to try to do bills like 
this, we sometimes end up with clauses that as they originally stood, did not make sense when we fully 
understand the details. Having said that, I am not sure that it would make a material change to the outcome, 
because pretty much everything that is included in this bill has opt-out clauses all the way through. 
Whatever  happens, even though these give guidance to the authority, they have no ultimate meaning for the 
authority in terms of how it reaches its conclusion because of other clauses and the way they operate throughout 
the bill. The committee made the point, on clauses 4(e) and (f), that we talk about the uncertainties, and its 
recommendation was that once we get a decision of the authority, then there is no uncertainty because the only 
uncertainty at that point would be whether the cabinet would recommend to the government that they adopt it or 
whether it does something completely different. 

I support all of the amendments but I think it is worth making the point that although these are clearly the objects 
of the bill, unlike most bills by which these objects would provide some degree of guidance that is then “de-
stickable”, these ones will not, but as a result of these amendments, they will be clearer and more correctly show 
the correct circumstances as this bill will apply to the various issues. The amendment moved by the government 
makes it clearer that what is really happening here is to seek to get—generally in accordance with the 
commercial substance, which is quite different from the intentions of the liquidator.  

Amendment put and passed. 
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Hon MICHAEL MISCHIN: I move — 

Page 10, lines 4 to 6 — To delete “intentions of the liquidator and the creditors who funded the Bell 
litigation as set out in agreements” and insert — 

commercial substance of the agreements between the liquidator and the creditors who funded the 
Bell litigation, as 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clause 5 put and passed. 

Clause 6: Extraterritorial operation — 

Hon KATE DOUST: I ask about clause 6 only because I note that at page 46 of the committee report, reference 
is made specifically to this clause about extraterritorial operation. The report refers to Western Australia having 
the power to legislate for this under section 2 of the commonwealth Australia Act 1986. This clause refers to 
operating to the full extent of the extraterritorial legislative power of the state. In the context of this legislation, 
what does that mean? How broad is that? What are the full limits that would apply for this legislation? Given 
that a lot of the litigation that has flowed out of the Bell Group matter has occurred offshore, if you like, I 
wonder how broad it will be for this legislation. 

Hon MICHAEL MISCHIN: There will have to be, of course, some territorial nexus and that can be provided 
by the registration of the relevant Bell Group company in Western Australia or some other act or omission 
concerning the legislation that is connected territorially to WA. The primary concern, and what was meant to be 
addressed by this, was the necessity potentially for the transfer of property that may be held interstate or 
internationally by one of the relevant companies. However, the only way of testing it ultimately will be if a 
situation arises when it is attempted to be enforced using this provision. 

Clause put and passed. 

Clauses 7 and 8 put and passed. 

Clause 9: Functions of the Authority — 

Hon MICHAEL MISCHIN: I move — 

Page 12, after line 10 — To insert — 

(aa) to administer each WA Bell Company until it is dissolved; and 

The clause is proposed to be amended to empower the authority to administer companies in liquidation to permit 
taxation appeals to be pursued by the authority. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clause 10: Powers of the Authority — 

Hon MICHAEL MISCHIN — by leave: I move — 

Page 12, after line 28 — To insert — 

(da) seek the reinstatement of the registration of a WA Bell Company; 

(db) indemnify a liquidator of a WA Bell Company against costs or liability in relation to the 
performance of a function as liquidator of the company, on the terms and conditions 
determined by the Authority; 

Page 13, line 4 — To delete “section 7(3) or”. 

Additional powers have been included in this clause to allow the authority to seek reinstatement of registration 
and to provide indemnities to liquidators to permit a liquidator to be funded to continue performing functions of 
that office for as long as necessary on conditions determined by the authority. Again, the point of the 
amendments is to address a taxation issue in order to preserve the ability of the companies to contest the taxation 
assessments. 

Amendments put and passed. 

Clause, as amended, put and passed. 

Clauses 11 to 17 put and passed. 
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Clause 18: Administration expenses — 
Hon MICHAEL MISCHIN — by leave: I move — 

Page 16, after line 15 — To insert — 

(aa) expenses of, and incidental to, the administration of a WA Bell Company by the Authority; 

(ab) any amount payable under an indemnity under section 10(2)(db); 

Page 16, line 22 — To delete “all other payments.” and insert — 

the payment of amounts specified in the determination of the Governor under section 37(2). 

The clause will be amended to provide for the payment of administration costs and moneys paid under any 
indemnity provided to a liquidator from the fund. In considering the existing supplementary notice paper 
amendment to clause 18(1), it came to the government’s attention that, if amendments providing for interim 
reports and recommendations are made to the bill, it will not be possible for all expenses payable under 
clause 18(1) to be paid out of the fund before all other payments, particularly as some of those expenses may not 
be incurred until after payments are made in accordance with an interim determination made by the Governor 
under proposed new clause 36A. The government therefore proposes that expenses referred to in clause 18(1) be 
paid out before the Governor’s final determination under clause 37(2). 

Hon KEN TRAVERS: I want to double-check; I think the Attorney General said in his comments that the 
second amendment to subsection (2) at 51/18 is an additional amendment subsequent to the supplementary 
notice paper provided to the house before this bill was referred to a committee. Am I correct in that? 

Hon MICHAEL MISCHIN: The honourable member is correct, yes. 

Hon KEN TRAVERS: If that was the case, I wonder what the outcome would have been should we have passed 
the bill a month ago without having the benefit of people considering the bill further whilst it was off at a 
committee. 

Hon MICHAEL MISCHIN: I am informed by the State Solicitor that there would have been a problem. 

Hon KEN TRAVERS: Can I put on the record my congratulations to the Leader of the House, and when he 
next talks to the Treasurer, he should remind the Treasurer how much the Legislative Council assisted the 
operations of this bill by giving his officers more time to consider the details of the amendments and get them 
right. Well done, Leader of the House; I hope the Treasurer acknowledges that at the next opportunity. 

Hon KATE DOUST: The first amendment the Attorney General proposed refers to expenses. Could the 
Attorney General provide some detail of the type of expenses that would be anticipated under this amendment? 

Hon MICHAEL MISCHIN: I am informed that it is most likely to be legal expenses incurred in contesting the 
Australian Taxation Office assessments. 

Hon KEN TRAVERS: Let the record show that this bill does not stop the lawyers’ picnic. By the way, to the 
Leader of the House, I will make sure that some of my colleagues in the other place point out the work of the 
upper house to the Treasurer and how much the Leader of the House’s decision to agree to the legislation going 
to a committee assisted the government. 

Amendments put and passed. 

Clause, as amended, put and passed. 
Clauses 19 to 21 put and passed. 

Clause 22: Transfer of property — 
Hon MICHAEL MISCHIN — by leave: I move — 

Page 19, lines 12 to 14 — To delete the lines and insert — 

(c) all property held (in any capacity) by a person who is a liquidator of a WA Bell Company on 
trust for any person, other than property held in a capacity that does not relate to the liquidation 
of a WA Bell Company. 

Page 19, after line 14 — To insert — 

(1A) Property received by a WA Bell Company or another person, on or after the transfer day, 
that would have been transferred to, and vested in, the Authority by subsection (1) were it 
vested or held by the company or person as described in subsection (1) before the transfer 
day, is transferred to, and vested in, the Authority by force of this section, at the time at 
which it is received. 
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(1B) In relation to a reinstated WA Bell Company, property revested in the company as a 
consequence of its reinstatement is taken to have been received by the company for the 
purposes of subsection (1A). 

(1C) Subsection (1) or (1A), whichever is relevant, does not apply to a share in a company that 
was a subsidiary of TBGL — 

(a) immediately before the transfer day; or 
(b) if the company was deregistered before the transfer day — immediately before the 

time at which the company was deregistered. 
(1D) A share to which subsection (1) or (1A) would have applied but for subsection (1C), is 

transferred to, and vested in, the Authority by force of this section immediately before the 
earlier of — 

(a) the day specified by the Authority, by instrument published in the Gazette, for the 
purposes of this paragraph; and 

(b) the day on which the WA Bell Company is dissolved under section 27. 
(1E)  To the extent to which a right to make a taxation objection, or a right or capacity to seek 

the review of, or to appeal against, a decision of the Commissioner in relation to a taxation 
objection, is property of a WA Bell Company, subsection (1) or (1A), whichever is 
relevant, does not apply to the right or capacity. 

(1F)  Words and expressions used in subsection (1E) and also in the Taxation Administration 
Act 1953 (Commonwealth) Part IVC have the same meanings in that subsection as they 
have in that Part. 

Page 19, line 28 — To delete “transfer day.” and insert — 
day specified in the certificate. 

This clause deals with the transfer of property. The committee received evidence from the liquidator of 
Bell  Group UK, which is not a Western Australian company, to the effect that clauses 22(1)(c), 22(4) and 25(4) 
of the bill interfere with its rights under the 2013 settlement deed. Although the government does not accept the 
premise in that evidence, the government proposes amendments to clause 22(1)(c) and to insert new clause 28A 
to make it absolutely clear that Bell Group UK may submit a proof to the authority in respect of any settlement 
funds attributable to it that are transferred or vested in the authority. The amendments clarify an aspect of the 
transfer provisions and ensure that persons who had the benefit of any encumbrance, trust, equity or interest in 
the property, which is avoided by clause 22, are treated by the authority as creditors of the, or of each, 
Western  Australian Bell Group company as may be appropriate. 

Clauses 22(1A) to (1F) are inserted to clarify that the transfer of property provisions do not apply to a right to 
object or to seek a review or repeal of a decision of the Commissioner of Taxation; secondly, to clarify that such 
a right to object or to seek review or repeal is not property for the purposes of the bill; and, lastly, to provide 
provisions dealing with after-acquired property, most particularly recouped taxation, but also property received 
by a formerly deregistered, but now reregistered, WA Bell company. It also ensures that the Bell Group is 
maintained as a Bell Group for taxation purposes. Recommendation 17 of the committee’s report also touches on 
this issue. The committee recommended that I advise the Council whether it is the intention of the bill to pool 
assets for the purposes of recommending distributions to any person. The substantive effect of the bill is to pool 
the assets of the group for the purposes of distribution. The process contemplated by the bill is, firstly, that the 
authority assesses and determines the liabilities of each WA Bell company, which includes intracompany 
liabilities; it also determines the assets of each company. There is necessarily and properly a measure of 
judgement involved in making those assessments, and it is for that reason that a broad discretion is given in 
relation to those determinations. Secondly, having determined those assets and liabilities, the authority then 
recommends, first, an amount to be paid to the creditors that funded the recovery of the litigation proceeds to 
compensate them for that funding, and, secondly, a distribution of the residue amongst the creditors. 

Otherwise, the process involves a single sum being paid from a single fund. In doing so, the authority will 
doubtless have regard to the position that would have eventuated had liquidations proceeded, attended by the 
uncertainties of litigation, to a conclusion sometime in the distant future, and make a determination of the 
amount that reflects a fair distribution having regard to those matters, which process is embodied in the objects 
of the bill in clause 4. In that sense, the assets are pooled for the purposes of distribution and that, of course, is 
the effect of the vesting of those assets in a single fund. 

Hon KEN TRAVERS: I think I probably need to say again that these are, to be frank, quite complex clauses in 
the way that they all intertwine. Having received them and been able to go through the documentation only 
today, I have not been able to give them as much detailed consideration as I would like. I note that these clauses 
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are now significantly different from what was in the supplementary notice paper. There were some amendments 
in the supplementary notice paper to new clauses (1A), (1B), (1C) and (1D), but there are a range of other 
proposals. The Attorney General has outlined the purpose of those proposals and I appreciate that he makes the 
point that he does not necessarily agree with the evidence that was received by the committee and is referred to 
on pages 49 and 50 of the report, to which I think he referred. Whether or not money is held by the liquidators on 
trust for BGUK and they seek to deal with it is an area that I have always had in the back of my mind that had 
potential for someone to use as a point to challenge the bill. 

The Attorney General made the comment that this clause seeks to ensure that the Bell group companies can still 
be treated as a group of companies for taxation purposes. I think that is what the Attorney General said in his 
comments. I understand why the government is doing that because one of the problems with the way in which 
the bill operated was that effectively there were no Bell group companies anymore; the money was held by the 
liquidator and it then had to be tracked back. The way money may or may not have flowed and tax deductions 
that may or may not have been available in the Bell group companies may not have applied under this 
legislation. I suspect that that brought a little glint to the eye of the federal Commissioner of Taxation when he 
saw that in this legislation. Although the Treasurer may have had a memo from the commonwealth Treasurer 
that he would not be seeking to implement regulations under the Corporations Act, as we know, commissioners 
of taxation always operate independently of government and clearly seek to maximise the benefits for the state. 
My point is that I will take what the Attorney General has said to us today on face value. I am not in a position to 
have considered it or sought advice, or done anything else. It is certainly something that, when it goes the other 
place, which it will now have to, by that stage people will have had some more time to consider it. For the 
Leader of the House, another point that he can make to the Treasurer is that he can probably have a bit more 
money to spend in the education budget as a result of him working with the Leader of the Opposition to send this 
bill to a committee. I hope the Leader of the House’s position is enhanced and the money is spent in the 
North Metropolitan Region. 

Hon KATE DOUST: This amendment will delete the words “transfer day” and insert “day specified in the 
certificate”. My first question is: can the Attorney General explain to us what the change in language will mean? 
If we go down to the next set of amendments under clause 23, they refer to “transfer day”. Is it an entirely 
different meaning or what is the context? My first question is why are the words changed in this first amendment 
under clause 22? What does it actually mean or what difference will it make? 

Hon MICHAEL MISCHIN: In respect of companies that are reinstated subsequent to the day of transfer, 
plainly reference to the transfer day is talking about an event in the past. So, when there is a reinstated company, 
there has to be some kind of evidence of the effective day of transfer for the purposes of the exercise of taxation 
assessments and the like. Hence, there is an evidential provision that will be a certificate that will deem a 
particular day to be the transfer day, and that is the certificate that is being talked about in that context, which 
may be a different day from the actual transfer day. 

Hon KATE DOUST: Jumping ahead, I know we are not dealing with clause 23 yet, but when we get to deal 
with it, is that talking about a totally different issue? 

Hon Michael Mischin: One is the de facto transfer day; the other one is the deemed transfer day. 

Hon Kate Doust: Okay. 

Hon KEN TRAVERS: I have one quick final question for the Attorney General on this clause: do we have any 
idea of what the quantum of the benefit of the tax deductions that will now be able to be claimed by grouping the 
companies back together and treating them as a group of companies? Do we have any idea of the quantum that 
that will mean in the reduction in the commonwealth’s tax claims as a result of this amendment? Do we have any 
idea how much we are going to reduce the tax liability that might otherwise have occurred as the bill was 
previously planned to operate? 

Hon MICHAEL MISCHIN: I am informed that there is limited information available to the state as to what the 
taxation affairs of the various Bell group companies may be, but the taxation office has given some indication 
that it thinks the liabilities are in the order of $298 million-plus. The liquidator, on the other hand, contends that 
if all the available taxation deductions are taken into account, it ought to be close to zero. 

Hon Ken Travers: So we are saving ourselves about $300 million or thereabouts. 

Hon Michael Mischin: Give or take a few hundred thousand. 

Amendments put and passed. 

Clause, as amended, put and passed.  
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Clause 23: Notice to property holder — 
Hon MICHAEL MISCHIN: I move — 

Page 20, lines 14 to 16 — To delete — 
“held, property that, before the transfer day, was property of a kind referred to in section 22(1).” 

and insert — 
held — 

(a) property that, before the transfer day, was property of a kind referred to in section 22(1); 
or 

(b) in relation to a reinstated WA Bell Company — property that, before the day on which the 
company was deregistered, was property of a kind referred to in section 22(1); or 

(c) property to which section 22(1A) applies. 
By way of explanation, this clause is amended to provide for notice to be given to property holders with respect 
to reinstated companies and holders of after-acquired property. 
Hon KATE DOUST: I ask the Attorney General whether he could perhaps explain to the house what this 
amendment seeks to achieve. 
Hon MICHAEL MISCHIN: Previously the clause allowed notice to be given to holders of property before the 
transfer day; however, in the case of companies that have been dissolved, it now provides for notice to be given 
to those who held property before the dissolution day. 
Amendment put and passed. 
Clause, as amended, put and passed. 
Clause 24 put and passed. 
Clause 25: Treatment of liabilities — 
Hon MICHAEL MISCHIN — by leave: I move — 

Page 21, line 10 — To insert after “incurred by” — 
a WA Bell Company or 

Page 21, line 17 — To insert after “of” — 
a WA Bell Company or 

By way of explanation, the clause is amended to clarify the application of clause 25 to taxation claims arising 
through the liquidation. 
Amendments put and passed. 
Clause, as amended, put and passed. 
Clause 26 put and passed. 
New Division 3A — 
Hon MICHAEL MISCHIN: I move — 

Page 22, after line 29 — To insert — 

Division 3A — Administration of WA Bell Companies 

26A. Authority to administer WA Bell Companies 
(1) The Authority is, by force of this section, the administrator of each WA Bell Company. 

(2) Subsection (1) has effect — 

(a) for a WA Bell Company that was registered immediately before the transfer day —
 from the beginning of the transfer day; and 

(b) for a reinstated WA Bell Company — from the time at which the company’s 
registration is reinstated. 

(3) The Authority’s administration of a WA Bell Company ceases on the earlier of — 

(a) the dissolution of the company; and 

(b) the day specified in a notice given by the Authority to the liquidator (or other officer 
if there is no liquidator) of the company that the Authority will cease to be the 
administrator of the company on that day. 
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26B. Role of Authority as administrator of WA Bell Companies 

(1) While a WA Bell Company is under the administration of the Authority, the Authority — 

(a) has control of the company’s property and affairs; and 

(b) may manage that property and those affairs; and 

(c) may dispose of any of that property; and 

(d) may perform any function, and exercise any power, that the company or any of its 
officers could perform or exercise if the company were not under the administration 
of the Authority. 

(2) Nothing in subsection (1) limits the generality of anything else in it. 

(3) Nothing in this section limits any other power of the Authority under this Act or any other 
written law. 

26C. Powers of other officers 

(1) While a company is under the administration of the Authority, a person (other than the 
Authority) cannot perform or exercise, and must not purport to perform or exercise, 
a  function or power as an officer of the company. 

(2) Subsection (1) does not apply to the extent that the performance or exercise is with the 
Authority’s written approval or is in the exercise of a power or duty under this Act. 

(3) Subsection (1) does not remove a director or the liquidator of a WA Bell Company from 
his or her office. 

These clauses are to do with the administration of WA Bell companies. They are inserted to permit the authority 
to administer a WA Bell company until the dissolution of that company. The administration ceases on the earlier 
of the dissolution of the company or, in effect, the resignation of the authority from that position, at which time 
the relevant company reverts to its previous management, which is likely to be the liquidator. The powers of the 
authority in administering a WA Bell company are set out in clause 26B and are essentially the powers of an 
administrator of a company under section 437A of the Corporations Act. Clause 26C is intended to exclude the 
liquidator or any other officer from exercising any residual managerial functions while the authority is in control 
of a WA Bell company, without the liquidator or any director being removed from office because of the 
operation of the provisions of the bill. The administrator can authorise them to act to do particular things. 

Hon KEN TRAVERS: It is worth pointing out that whilst the liquidator stays in place, these clauses effectively 
strip the liquidator of all powers and vest the powers in the authority. The question I have has always been in my 
mind and is not one that we specifically dealt with in the Standing Committee on Legislation, partly because we 
had so many things going on. A liquidator is a person, whereas, in these clauses, we give the power to the 
authority rather than to the administrator. I just wonder why we have done that and why we did not give these 
powers to the administrator to carry out these functions. Why is it the authority? Other than the administrator 
making the decision, it is not really that clear how the authority will arrive at a decision. Why are we using the 
authority rather than the administrator to carry out these functions?  

Hon MICHAEL MISCHIN: I am informed that the liquidator is a person because of the supervisory aspect 
exercised by the court over the liquidator’s actions. The use of an authority or a corporation, or an entity such as 
that, is more aligned with current practice in Western Australia in which certain administrative functions and the 
like are carried out more conveniently by a ministerial authority or corporate body.  

Hon KEN TRAVERS: I know these questions sound pretty straightforward, but who will make the decisions of 
the authority? In terms of the powers under clause 26B—that is, controlling the company’s property and affairs, 
managing the property and those affairs, and disposing of property—what is the process? How will a decision of 
the authority be arrived at? I do not see the clauses. There is no board or anything like that to run the authority, 
so how will a decision of the authority be arrived at?  

Hon MICHAEL MISCHIN: It will be the administrator in the case of more important aspects, or a delegated 
officer or employee of the administrator in respect of the minor ones.  

Hon Ken Travers: Where does it say that in the bill?  

Hon MICHAEL MISCHIN: Clause 8 deals with the appointment of the administrator and the character of that 
office appointed by the minister and — 

Hon Ken Travers: There is nothing in there that says that the administrator has the authority to make decisions 
on behalf of the authority, is there?  
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Hon MICHAEL MISCHIN: Clause 7(5) states, “The Authority is to be governed by the Administrator.” 
Otherwise, the authority to delegate is in clause 12, which states — 

(1) The Authority may, by instrument in writing, delegate to any person any of the powers or duties … 

Clause 13 applies to the execution of certain documents, including subclause (2), which states — 

The Authority may, by writing under its seal, authorise an employee of the Authority or other person to 
sign documents on its behalf, either generally or subject to any restrictions that are specified in the 
authorisation. 

There are a number of provisions that address the logistics and mechanics of it.  

Hon KEN TRAVERS: In effect, all of the powers under clause 26A will be the administrator taking those, even 
though the way a decision will be made under clauses 26A, 26B or 26C will be a decision of the administrator or 
someone who has been delegated by the administrator to carry out those functions on behalf of the authority. 
I  still do not quite understand why we did not give the administrator the powers to do all of these things in the 
first place, but I will not labour the point.  

New division put and passed. 

Clause 27: Dissolution of companies — 

Hon MICHAEL MISCHIN — by leave: I move—  

Page 23, lines 3 and 4 — To delete the lines and insert —  

(1) The Governor may, by proclamation, dissolve a WA Bell Company. 

Page 23, line 5 — To delete “a WA” and insert —  

the WA 

The proposed amendments effectively delete certain words and substitute others in lieu thereof. Clause 27 deals 
with the dissolution of companies. It is proposed to be amended so that dissolution no longer occurs on the 
transfer day but by proclamation. A proclamation would logically occur when a taxation dispute has been 
resolved, but that may result in WA Bell companies being dissolved at different times.  

Amendments put and passed. 

Clause, as amended, put and passed. 

Clause 28 put and passed.  

New Division 1A —  

Hon MICHAEL MISCHIN: I move — 

Page 25, after line 2 — To insert —  

Division 1A — Application of this Part 
28A. Application of this Part in relation to certain interests 
 (1) In relation to a liability referred to in section 25(3), this Part has effect as if — 

 (a) the liability were, immediately before the transfer day, a liability of the 
WA  Bell  Company referred to in section 25(2) in relation to the liability; and 

(b) the person who, immediately before the transfer day, had the benefit of the liability 
were, immediately before the transfer day, a creditor of the WA Bell Company. 

(2) If property vested in a WA Bell Company or held by a liquidator of a WA Bell Company, 
to which section 22(1)(a) or (b) applied at the beginning of the transfer day, was freed 
from an encumbrance, trust, equity or interest (the interest) by section 22 and the 
WA  Bell  Company was not the beneficiary of the interest, this Part has effect as if — 

 (a) the interest were, immediately before the transfer day, a liability of the 
WA  Bell  Company; and 

 (b) the person who, immediately before the transfer day, had the benefit of the interest 
were, immediately before the transfer day, a creditor of the WA Bell Company. 

(3) If property to which section 22(1) applied at the beginning of the transfer day was freed 
from an encumbrance, trust, equity or interest (the interest) by section 22 and subsection 
(2) does not apply in relation to the property, this Part has effect as if — 
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 (a) the interest were, immediately before the transfer day, a liability of each 
WA  Bell  Company; and 

  (b) the person who, immediately before the transfer day, had the benefit of the interest 
were, immediately before the transfer day, a creditor of each WA Bell Company. 

(4) In relation to a claim referred to in section 26(3), this Part has effect as if — 

  (a) the claim were, immediately before the transfer day, a liability of the 
WA  Bell  Company referred to in section 26(2) in relation to the claim; and 

  (b) the person who, immediately before the transfer day, had the benefit of the claim 
were, immediately before the transfer day, a creditor of the WA Bell Company. 

(5) If the Authority determines, under section 33, that an interest to which subsection (3) 
applies is a liability of each WA Bell Company, each company is jointly and severally 
liable. 

As mentioned previously, in light of Bell Group UK’s evidence to the committee, the government proposes 
amendments to ensure that persons who have the benefit of any encumbrance, trust, equity or interest in property 
are treated by the authority in the same manner as ordinary creditors of a WA Bell company. In clause 28A, this 
is achieved by providing that an encumbrance, trust, equity or interest in property is to be treated as though it 
were, immediately before the transfer day, a liability of a WA Bell company and as though the person with the 
benefit of the interest were, immediately before the transfer day, a creditor of a WA Bell company. 
Similar  provision is made with respect to persons to whom a liquidator of a WA Bell company has a liability 
either in respect of costs and expenses of winding up a Bell Group company or pursuant to an agreement made 
void by clause 26. Consequently, persons who claim an interest referred to in clause 25(3) and (4) and 
clause 26(3), which interest might otherwise be interpreted not to be a liability or a liability of a WA Bell 
company, will have the benefit of the mechanisms provided in part 4 and be dealt with in the same manner as 
other creditors who claim a liability referred to in clause 25(1). 

Hon KEN TRAVERS: I thank the Attorney General for that explanation. I think I got a slightly quizzical look 
from the Attorney General, although it might have been just the usual smile of the Attorney General, when I 
raised the issue earlier that I thought there were some amendments that went beyond the committee 
recommendations and what was in the original supplementary notice paper. This is one of those amendments. 
I  understand now that the Attorney General is seeking to address some of the broader issues that were raised as a 
result of the inquiry. I make the point that in the time that we have had today, I have not been able to give serious 
consideration to this amendment, and I will again take on face value the views expressed by the 
Attorney  General about how this new division will operate. I have not had the opportunity to be briefed on how 
it is intended to operate, or to seek advice from government officers, or anybody else for that matter, about how 
it will operate. However, the opposition is seeking to cooperate with the government as part of the arrangements 
that saw this bill referred to a committee. Therefore, I do not intend to delay the bill tonight, other than to say 
that I will certainly encourage my colleagues in the other place to seek a briefing and go through the exact details 
of this new division. The only question I have is: does the Attorney General believe that this new division will 
help mitigate the possibility of litigation and someone taking court action to strike down this bill in a jurisdiction 
outside of Western Australia—the Attorney General made reference to BGUK—because of the way the bill 
would operate if clause 28A was not in it? 

Hon MICHAEL MISCHIN: This amendment is a result of the submission from BGUK, with a view to putting 
the matter beyond doubt. Whether it does so is another matter, but that is the intention. 

Hon Ken Travers: To reduce the options? 

Hon MICHAEL MISCHIN: Yes. 

Hon KEN TRAVERS: Looking at some of these issues, we are not opening up the opportunity for any of the 
banks to have another go at it, are we? 

Hon MICHAEL MISCHIN: Not if we have anything to do with it! 

New division put and passed. 

Clause 29: Requirements on liquidator — 

Hon MICHAEL MISCHIN — by leave: I move — 

Page 26, lines 14 to 16 — To delete “liquidator, in the capacity of liquidator of the company, on trust 
for any person other than the company;” and insert — 

liquidator referred to in section 22(1)(c); 
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Page 26, after line 24 — To insert — 

(12) This section has effect in relation to a reinstated WA Bell Company as if references in it to the 
transfer day were references to the day on which the registration of the company was 
reinstated. 

The proposed amendment to clause 29(8)(c) is to achieve consistency with clause 22(1)(c). 

Hon Ken Travers: Is this consequential to the earlier amendments? 

Hon MICHAEL MISCHIN: Yes, and otherwise to make an amendment to cater for reinstated companies, so 
that the provision will apply to a company when it is reinstated. That is proposed subclause (12). 

Amendments put and passed. 

Clause, as amended, put and passed. 

Clause 30: Call for proof of liabilities — 

Hon MICHAEL MISCHIN: I move — 

Page 27, after line 7 — To insert — 

(2A) The Authority may also publish the notice referred to in subsection (2) by any other means 
that the Authority thinks necessary to bring it to the attention of the persons referred to in 
that subsection. 

The report of the Standing Committee on Legislation asks me to assure the Legislative Council that the authority 
will advertise appropriately to ensure that all potential creditors are given notice under clause 30, in particular 
overseas creditors. The report does not recommend any amendments. The government has addressed this 
recommendation by proposing the insertion of subclause (2A), which will provide that the authority may publish 
notice by any means it thinks necessary to bring it to the attention of persons who believe that they are creditors 
of a WA Bell company. Precisely what means will be used to inform creditors will be a matter for the authority 
to determine, after consulting with relevant stakeholders to identify the most effective means of ensuring that 
communication. The original version of supplementary notice paper 134 contained a new subclause (4) in 
relation to reinstated companies, which provided that the “call for proof of liabilities” requirements would take 
effect in relation to a reinstated WA Bell company as if reference to the transfer day in that provision were a 
reference to the day on which the company was reinstated. The committee received evidence from 
WA  Glendinning and Associates about how the call for proof of liabilities will come to the attention of all 
creditors. In reviewing the evidence, the government became aware that there are only two creditors of WA Bell 
companies that might be reinstated. One of those creditors is the Australian Taxation Office, which will already 
receive notice by reason of it being the creditor of other currently registered WA Bell companies. The other 
creditor is known and appears capable of ready contact, to the extent that it existed at the time of the 
commencement of the administration. Therefore, the amendment is now not being pursued. 

Hon Ken Travers: What does that mean? 

Hon MICHAEL MISCHIN: The amendment that had been proposed to clause 30 by including a new subclause 
(4) is now no longer being pursued and does not appear on supplementary notice paper 134. 

Hon KEN TRAVERS: Did the Attorney General just say that he believed only two creditors were likely to be 
reinstated? 

Hon Michael Mischin interjected. 

Hon KEN TRAVERS: So, only two of the companies are likely to be reinstated and that is based on what 
occurred when the liquidator previously called on creditors to prove debts against those companies. 
The  Attorney General stated that the first creditor was the Australian Taxation Office and the second company 
no longer exists. 

Hon Michael Mischin: The company currently exists and is known and appears capable of being contacted 
readily. It currently exists, but it may not exist at the time of the commencement of the administration. 

Hon KEN TRAVERS: The original amendment proposed for new subclause (4) would have effectively meant 
that even if they were not notified, they would be treated as though they were notified, but now we do not need 
that subclause. Is there any chance that other creditors may come out of the woodwork; for example, someone 
may not have bothered to make a statement of claim in the past because they did not believe there would be any 
money, but now there may be potential for money? 

Hon MICHAEL MISCHIN: I am informed that that does not seem likely. There has been consultation with the 
liquidator, who does not seem to think that there would be any such creditors. 
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Hon KATE DOUST: I want some clarification about what the Attorney General means by the words “other 
means”. I note that subclause (2) refers to publishing the information in the daily newspaper. What other means 
or mechanism would be used? Is it email, social platforms or old-fashioned mail? What other means does the 
Attorney General refer to to get that information out to those groups? 

Hon MICHAEL MISCHIN: I am informed that the Standing Committee on Legislation received evidence 
regarding the holders of bearer bonds. No register exists as to the holders; however, there are trading venues or 
platforms whereby notice can be given to the holders of bearer bonds, such as publications in the industry that 
can communicate such information, and consultation can take place on the best avenue of communicating that 
intelligence to those who may hold those bonds. 

Hon KEN TRAVERS: I was going to raise this in debate on clause 38 or something like that, but the 
Attorney General has raised an interesting point as to whether we expect the Law Debenture Trust Corporation 
will make the claim on behalf of all bond holders, or is it the expectation that each holder of a bearer bond will 
be required to make application to the authority or will LDTC be able to make application on behalf of all bearer 
bond holders? The Attorney General has raised that now, so it is probably worth asking the question. 

Hon MICHAEL MISCHIN: I am informed that the State Solicitor’s Office does not know, but the deeds are 
structured in such a way that the trustee can make the claims on behalf of the debenture holders. 

Amendment put and passed. 

Clause, as amended, put and passed. 
Progress reported and leave granted to sit again, on motion by Hon Michael Mischin (Attorney General). 

House adjourned at 9.45 pm 
__________ 
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QUESTIONS ON NOTICE 

Questions and answers are as supplied to Hansard. 

HORIZON POWER — PILBARA UNDERGROUND POWER PROJECT 

3426. Hon Stephen Dawson to the Leader of the House representing the Minister for Energy: 
I refer to the Auditor General’s Report No. 15, Pilbara Underground Power Project of August 2015, and ask: 

(a) on what date was Horizon officially notified or informed it would manage the project; 

(b) what is the name of the specialist consultant engaged by Horizon to regularly review 
expenditure and costs; 

(c) what is the fee being paid to this consultant; and 

(d) what is the term of the consultant’s engagement? 

Hon Peter Collier replied:  
(a) 29 June 2009. 

(b) Jacobs Group (Australia) Pty Ltd. 

(c) The contract is currently being negotiated. 

(d)  Jacobs Group (Australia) Pty Ltd are currently engaged on a month-by-month basis. A long 
term contract is being negotiated.  

POLICE — STAFF — SOUTH WEST DISTRICT 

3427. Hon Adele Farina to the Attorney General representing the Minister for Police: 
(1) As at 1 September 2015, how many of the following, by headcount and FTE, were allocated to the 

South West police district: 

(a) Police Officers (sworn); 

(b) Auxiliary Officers; 

(c) Detectives; 

(d) Forensic Officers; and 

(e) Administration Officers (unsworn)? 

(2) As at 1 September 2015, how many Police Officers (sworn) FTEs in the South West police district were 
vacant? 

(3) For each FTE position vacant on 1 September 2015, for how long had each position been vacant? 

Hon Michael Mischin replied: 

(1) 

Position  FTE Headcount 

(a) Police Officers 212.5 211.0 

(b) Police Auxiliary Officers 3.0 3.0 

(c) Detectives 11.0 10.0 

(d) Forensic Officers 3.5 4.0 

(e) Administration Officers (Unsworn) 22.19 26.0 

(2) Three. 

(3) Three positions vacant in the South West as of 1 September 2015: 

• Position one - vacated on 3 August 2015; filled on 4 September 2015 

• Position two - vacated on 5 August 2015; filled on 4 September 2015 

• Position three - vacated on 30 July 2015; remains unfilled (anticipated to be filled via the next Senior 
Sergeant Promotion pool)  
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HEALTH — SPEECH THERAPISTS — SOUTH WEST REGION 

3428. Hon Adele Farina to the Parliamentary Secretary representing the Minister for Health: 
(1) As at 1 September 2015, how many child speech therapists, by headcount and FTE, were employed in 

the South West region? 

(2) As at 1 September, how many other (not child) speech therapists were employed, by headcount and 
FTE, in the South West region? 

(3) As at 1 September 2015, how many child speech therapist positions, by headcount and FTE, were 
vacant in the South West region? 

(4) As at 1 September 2015, how many other speech therapist positions, by headcount and FTE, were 
vacant in the South West region? 

(5) As at 1 September 2015, how many child speech therapists employed in the South West region were 
employed on contracts of longer than six months? 

(6) As at 1 September 2015, how many other speech therapists employed in the South West region were 
employed on contracts of longer than six months? 

Hon Alyssa Hayden replied:  
(1)  Headcount 20, 12.9 full-time equivalents (FTE). 

(2)  Headcount 14, 4.5 FTE. 

(3)  Headcount two, 1.2 FTE. 

(4)  Nil. 

(5)  Three. 

(6)  Two.  

HEALTH — SPEECH THERAPISTS — SOUTH WEST REGION 

3429. Hon Adele Farina to the Parliamentary Secretary representing the Minister for Health: 
(1) As at 1 September 2015, how many children living in the South West region were on the wait list to 

access therapy with a child speech therapist (please provide per service located in the South West)? 
(2) Of these children, how many had been waiting: 

(a) two days or less; 
(b) between three days and 14 days; 
(c) between 15 days and 30 days; 
(d) between 31 days and 60 days; 
(e) between 61 days and 90 days; 
(f) more than 90 days; 
(g) more than 120 days; and 
(h) more than 150 days? 

Hon Alyssa Hayden replied:  

 
Bunbury Busselton Collie Manjimup 

(1) 38 28 2 25 

(2)(a) 0 0 0 1 

(2)(b) 8 4 1 4 

(2)(c) 15 10 1 7 

(2)(d) 14 11 0 5 

(2)(e) 1 3 0 4 

(2)(f) 0 0 0 4 

(2)(g) 0 0 0 0 

(2)(h) 0 0 0 0 

 



8294 [COUNCIL — Tuesday, 17 November 2015] 

HEALTH — SPEECH THERAPISTS — SOUTH WEST REGION 

3430. Hon Adele Farina to the Parliamentary Secretary representing the Minister for Health: 

For each of the years 2013, 2014 and 2015 to date: 

(a) what was the mean wait time for a child to access therapy with a speech therapist in the South 
West region; 

(b) what was the shortest and longest wait time for a child to access therapy with a speech 
therapist in the South West region; 

(c) what was the mean wait time for an adult to access therapy with a speech therapist in the South 
West region; and 

(d) what was the shortest and longest wait time for an adult to access therapy with a speech 
therapist in the South West region? 

Hon Alyssa Hayden replied:  

Answer as at 22 September 2015 - 

WA Country Health Service - South West implemented a new patient administration system with a staged roll 
out across sites between October 2014 and May 2015. Due to the changeover it is presently not possible to 
extract accurate wait time figures for the region, however the estimated wait times for questions (a) to (d) are 
reported in the below table: 

 2013 2014 2015 

(a)  4-6 weeks 4-6 weeks 4-6 weeks 

(b) shortest wait time 1 day 1 day 1 day 

      longest wait time 6-7 months 6-7 months 3-4 months 

(c) 4-5 months 5 months 4 months 

(d) shortest wait time 1 day 1 day 1 day 

      longest wait time 9-12 months 9-12 months 9-12 months 

For the longest wait time for (b) and (d), the timeframe for a non-urgent referral is usually negotiated with the 
client and a referral that has a significant wait time is usually as a result of a client’s unavailability. 

TAFE — STUDENTS — INTERNATIONAL — ENROLLED 

3432. Hon Sue Ellery to the Leader of the House representing the Minister for Training and Workforce 
Development: 

(1) How many international students were enrolled in TAFE courses or subjects in each of the years 2012-
13, 2013-14 and 2014-15? 

(2) For each of the numbers provided in (1): 

(a) what was this as a percentage of total enrolments; 

(b) how many of these courses or subjects were delivered overseas and, in what countries and 
locations; 

(c) what were the specific courses or subject delivered during these periods of time; 

(d) how many international students were studying courses or subjects overseas (please list the 
number of students for each specific country); 

(e) how many international students studied courses or subjects in Western Australia; and 

(f) at which colleges and in which locations were these students enrolled? 

Hon Peter Collier replied:  

Vocational education and training (VET) enrolment data is only collected on a calendar year basis. Responses 
have been provided for each year from 2012 to 2014. Full year 2015 validated data will not be available until 
mid-April 2016. 
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(1) The number of course enrolments by international students at State Training Providers (TAFEs) were as 
follows: 

• 2012: 8,590; 

• 2013: 9,133; and 

• 2014: 10,585. 

(2)  (a) Course enrolments by international students at State Training Providers as a percentage of all 
VET enrolments were as follows: 

• 2012: 5.3%; 

• 2013: 5.7%; and 

• 2014: 6.9%. 

(2)  (b) [See tabled paper no 3614.]  

(2) (c) [See tabled paper no 3614.] 

(2)  (d) [See tabled paper no 3614.] 

(2)  (e)–(f) [See tabled paper no 3614.] 

TAFE — STUDENTS — INTERNATIONAL — FEES 

3433. Hon Sue Ellery to the Leader of the House representing the Minister for Training and Workforce 
Development: 

(1) How are fees for international students calculated? 

(2) What are the fees charged for each subject delivered overseas? 

(3) What are the fees charged for each subject delivered to international students studying in 
Western  Australia? 

Hon Peter Collier replied:  
(1) Fees are based on consideration of the costs of delivery and comparisons with fees charged by other 

jurisdictions. 

(2)  The fees for courses delivered overseas are not regulated or standardised. Western Australian 
State  Training Providers which enter into offshore international commercial activities negotiate 
individual commercial-in-confidence contracts directly with international client organisations. 
Course  fee settings are negotiated at contract level and are dependent upon contract requirements. 

(3)  Fees are publicly available from Education and Training International.  

HOUSING — INSPECTIONS — REMOTE ABORIGINAL COMMUNITIES 

3435. Hon Stephen Dawson to the Minister for Housing: 
(1) Since 1 November 2014, how many audits or inspections of public housing in remote Aboriginal 

communities have taken place under head maintenance contractor arrangements? 

(2) Of those houses audited or inspected, how many have been identified as containing asbestos? 

(3) Of those houses identified as containing asbestos, how many have been identified as containing friable 
asbestos? 

(4) Which company, or companies, have conducted the inspections? 

Hon Col Holt replied:  
The Housing Authority advises:  

(1) 985 as at 13 October 2015.  

(2) 98.  

(3)  None. 

(4)  Lake Maintenance. 

HOUSING — REMOTE AREA ESSENTIAL SERVICES PROGRAM 

3436. Hon Stephen Dawson to the Minister for Housing: 
(1) I refer to the Remote Area Essential Services Program, and I ask at 1 July 2015: 
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(a) how many remote communities are included in the program; 

(b) which remote communities are no longer eligible for inclusion, as they don’t meet the original 
six eligibility criteria, but are currently being serviced under the program; and 

(c) which remote communities should be included in the program, as they now meet the original 
criteria but are not currently being serviced? 

(2) I refer to the Remote Area Essential Services Program, and I ask since 1 July 2014: 

(a) has all contracted water testing been undertaken and, if not, which water testing was not 
undertaken; and 

(b) on how many occasions, for what reason and in which communities did water testing not meet 
Australian Standards? 

(3) What was the value of unplanned maintenance undertaken in 2014-15? 

Hon Col Holt replied:  

The Housing Authority advises:  

(1)  (a) Originally 91 communities; now 84 communities  

 (b)–(c)  An assessment of communities against existing eligibility criteria is underway by the Housing 
Authority.  

(2)  (a) No. The reasons for failing to comply with program requirements can be beyond the control of 
the contracted service providers. From 1 July 2014, 18 communities did not collect the water 
sampling personnel from the local airport so personnel left at the scheduled departure time, 12 
communities experienced flooding that prevented access and one community was not tested 
due to a logistical error. For a breakdown of these communities, see Tabled Paper no.  

(b) See Tabled Paper no 3615.  

(3) $16 575 367.22 

HEALTH — WESTERN AUSTRALIAN FOOD MONITORING PROGRAM  
AND NATIONAL RESIDUE SURVEY 

3437. Hon Lynn MacLaren to the Parliamentary Secretary representing the Minister for Health: 

(1) Will the Minister table the 2009 and 2011 Western Australian Food Monitoring Program and National 
Residue Survey results and chemical analysis report undertaken by the Chemistry Centre referred to in 
question on notice No. 3304, asked on 11 August 2015? 

(2) If no to (1), why not? 

(3) Will the Minister give details of action taken in 2009 and 2011 following the results of the department’s 
survey and Chemistry Centre Analysis? 

(4) Given Endosulfan was listed on Annexe A of the Stockholm Convention for elimination in June 2011, 
what action did the department take to investigate the source of Endosulfan residues in Western 
Australian food? 

(5) What action has the department taken to ensure that food grown in Western Australia does not contain 
residues of Endosulfan and other persistent organic pollutants? 

(6) Has food containing residues of Endosulfan been consumed by the Western Australian public? 

(7) If yes to (6), will the Minister provide details? 

(8) Which local government authorities were involved in the Western Australian Food Monitoring Program 
in 2009 and 2011? 

(9) Which Local Governments Authorities were involved in the National Residue Surveys in 2009 
and 2011? 

(10) Will the Minister provide details of action the department has taken in response to this evidence of non-
compliance with the Australian New Zealand Food Standards Code? 

(11) Is the department concerned about the residues of Chlorpyrifos found in Western Australian food, given 
its toxicity and risks to human health? 

(12) If no to (11), why not? 
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(13) What action will the department take to protect the Western Australian public from exposure to 
Chlorpyrifos in Western Australian grown food? 

(14) Has any food grown in Western Australia containing an exceedance of maximum residue limits for 
Endosulfan been exported to other countries? 

(15) If yes to (14), with the Minister table details? 

Hon Alyssa Hayden replied:  
(1) No. 

(2)  The National Residue Survey results are managed by the Commonwealth Department of Agriculture 
and Water Resources, and are available from their website at http://www.agriculture.gov.au/ag-farm-
food/food/nrs. 

Survey results from the Western Australian (WA) Food Monitoring Survey contain confidential 
information about the food businesses where the fruit and vegetables analysed were purchased. 
The  Food Act 2008 (the Act) Section 143 only provides provisions for publication of the names of 
offenders in instances where a person has been convicted in Court for an offence under the Act.  

For future pesticide residue surveys undertaken by the Department of Health (DoH), a summary report 
will be prepared and made publically available, in line with the recommendations of the Auditor 
General’s Report.  

(3)  Where the DoH has become aware of pesticide residues in foods in exceedance of the Maximum 
Residue limits (MRLs) outlined in the Australia New Zealand Food Standards Code (the Code), it has 
notified the relevant Local Government of the results for follow up action. The Local Government is 
then responsible for investigating the compliance issue with the retailer. Where possible, further 
assessment is undertaken to trace the produce in question back to the supplier/farm. At the farm level, if 
unsafe chemical residues are found on a property the Department of Agriculture and Food WA 
(DAFWA) has powers to take appropriate action. 

(4)  Endosulfan was detected in samples of brown onions, lettuce and English spinach during the 2009 
survey. In response the DoH notified the relevant enforcement agency of the results for follow up 
action. Endosulfan was not detected when the survey was repeated in 2011. 

(5) The DoH works with Local Government, DAFWA, the Commonwealth Department of Agriculture and 
Water Resources and industry organisations to ensure test results that exceed accepted pesticide residue 
levels are appropriately followed up by the relevant agencies, to identify the risks and that appropriate 
corrective actions to be taken. 

(6-7) Please refer to (4). 

(8) Albany, Bunbury, Cambridge, Capel, Carnarvon, Cockburn, Donnybrook-Balingup, Fremantle, 
Geraldton, Kalamunda, Katanning, Kwinana, Mandurah, Melville, Murray, Nedlands, Perth, Stirling, 
Subiaco, Swan, Victoria Park, Vincent and Wanneroo. 

(9) Local Government is not involved in the National Residue Survey. This is an industry funded 
Commonwealth survey by the Department of Agriculture and Water Resources.  

(10)  The DoH will report on the fruit and vegetable pesticide residue monitoring survey results by 2016, 
which will include any follow up actions taken. 

(11)  Yes, exceedances are based on assessment of test results against MRLs prescribed in the Code for 
agricultural and veterinary chemical residues present in food. MRLs are regulatory standards that help 
monitor whether an agricultural or veterinary chemical has been used as directed on an approved label 
and are set well below the level that would be harmful. If an MRL is exceeded it usually indicates a 
misuse of the chemical but is unlikely to pose a health risk. An exceedance of an MRL is however, a 
non-compliance with the Code. 

(12)  Not applicable. 

(13)  The DoH will work with Local Government, DAFWA, the Commonwealth Department of Agriculture 
and Water Resources and industry organisations to ensure test results that exceed accepted pesticide 
residue levels are appropriately followed up by the relevant agencies, and use the findings to identify 
risks and inform appropriate corrective actions. 

(14)  Not to the knowledge of the DoH. The export of fruit and vegetable products is regulated by the 
Commonwealth Department of Agriculture and Water Resources. 

(15) Not applicable. 

 

about:blank%22http:/www.agriculture.gov.au/ag-farm-food/food/nrs%22
about:blank%22http:/www.agriculture.gov.au/ag-farm-food/food/nrs%22
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FAMILY AND DOMESTIC VIOLENCE — ATTORNEY GENERAL —  
VIOLENCE RESTRAINING ORDER BREACHES 

3451. Hon Alanna Clohesy to the  Attorney General: 
I refer to question without notice No. 730, asked to the Attorney General on 26 June 2014, regarding GPS 
tracking of domestic violence offenders, and I ask how many breaches for violence restraining orders were 
recorded in 2014-2015? 

Hon Michael Mischin replied: 
4,671 charges were lodged in the Magistrates Court and Children’s Court of Western Australia during 2014/15 
for breaching a violence restraining order. 

HERITAGE — LEGISLATION — SITES 

3454. Hon Robin Chapple to the Minister for Mental Health representing the Minister for Heritage: 
Under State heritage legislation: 

(a) how many heritage sites are there; 

(b) have any heritage sites been allowed to be impacted or destroyed since 2001; 

(c) if yes to (b), how many; 

(d) have any prosecutions for damage to heritage sites been undertaken since 2001; 

(e) if yes to (d), how many; 

(f) have any permits to impact or destroy heritage sites been granted since 2001; 

(g) if yes to (f), how many; and 

(h) with respect to (b), (d) and (f), will the Minister please table a list of sites including locations 
and dates? 

Hon Helen Morton replied: 
The Minister for Environment has provided the following response.  

(a) There are 1347 places in the State Heritage Register. 
(b) Yes 
(c) Three 
(d)  No 
(e) Not applicable 
(f) No 
(g) Not applicable 
(h) - Lynwood Homestead, Middle Swan, 2012-13 

- York Beverley Racecourse Grandstand, York, 2011-12 
- Florence Hummerston Kiosk, Perth, 2011-12 

LEGAL AFFAIRS — COURTS AND TRIBUNAL SERVICES — CIVIL CASES — SOUTH WEST REGION 

3527. Hon Adele Farina to the  Attorney General: 
How many civil cases were heard in each court located in the South West region in: 

(a) 2014-15; and 

(b) 1 July 2015 to date? 

Hon Michael Mischin replied: 
(a) 2014-15 
(i) Bridgetown 45 

(ii)  Bunbury 3071 

(iii)  Busselton 1156 

(iv)  Collie 358 

(v)  Donnybrook 8 
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(vi)  Harvey 7  

(vii)  Manjimup 270 

(viii)  Margaret River 50 

(b) 1 July 2015 to YTD 

(i)  Bridgetown 7 

(ii)  Bunbury 1031  

(iii) Busselton 372 

(iv)  Collie 137 

(v)  Donnybrook 0 

(vi) Harvey 0 

(vii)  Manjimup 91 

(viii)  Margaret River 11 

Counting rules: 

Counts the number of cases heard in each of the listed locations for the year, it does not count distinct 
cases, if one case has more than one hearing it counts all those hearings heard within that year. 

YTD being 26 October 2015 

LEGAL AFFAIRS — COURTS AND TRIBUNAL SERVICES — CRIMINAL CASES — 
SOUTH WEST REGION 

3528. Hon Adele Farina to the  Attorney General: 
How many criminal cases were heard in each court located in the South West region in: 

(a) 2014-15; and 
(b) 1 July 2015 to date? 

Hon Michael Mischin replied: 
(a) 2014-15  
(i) Bridgetown 220 
(ii) Bunbury 7387 
(iii)  Busselton  1953  
(iv)  Collie 962 
(v)  Donnybrook 162  
(vi)  Harvey 380 
(vii)  Manjimup  579 
(viii)  Margaret River 348 

(b) 1 July 2015 to YTD 
(i)  Bridgetown 57  

(ii)  Bunbury  2378 

(iii)  Busselton 561 

(iv)  Collie 325 

(v)  Donnybrook  50 

(vi)  Harvey  122 

(vii)  Manjimup  152  

(viii)  Margaret River  121  
Counting rules: 

Counts the number of cases heard in each of the listed locations for the year, it does not count distinct 
cases, if one case has more than one hearing it counts all those hearings heard within that year. 

YTD being 26 October 2015 
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LEGAL AFFAIRS — SPECIALIST TREATMENT AND REFERRAL TEAM COURT —  
SOUTH WEST REGION 

3534. Hon Adele Farina to the  Attorney General: 
(1) Are there any plans for the Specialist Treatment and Referral Team Court to deliver services to country 

circuit locations in the South West region? 

(2) If no to (1), why not? 

(3) If yes to (1), when will the services commence? 

Hon Michael Mischin replied: 
It is assumed that the Hon Adele Farina MLC is referring to the pilot Mental Health Diversion and Support 
Program (Start Court). 

(1) No. 

(2)  The current Start Court program is a pilot program operating from the Central Law Courts in Perth and 
funded to 30 June 2016.  

(3)  Not applicable. 

DEPARTMENT OF PARKS AND WILDLIFE — HEADQUARTERS — BUNBURY 

3566. Hon Adele Farina to the Minister for Mental Health representing the Minister for Environment: 
I refer to the proposed headquarters for the Department of Parks and Wildlife to be built in Bunbury, and I ask: 

(a) has a specific building parcel yet been identified on the proposed Koombana Drive site; 

(b) if yes to (a), will the Minister table a map identifying the building parcel; 

(c) if no to (a), when will the building parcel be identified; 

(d) has the detailed design of stage one of the headquarters commenced; 

(e) if yes to (d), when will the detailed design be completed; 

(f) if no to (d), when will the detailed design commence; and 

(g) will the funding for construction of stage one be considered in the 2016-17 budget process? 

Hon Helen Morton replied: 
The Minister for Environment has provided the following response. 

(a)-(f)  Design work on the project is progressing. When concepts are finalised and approved, public 
information regarding the project will be made available. 

(g)  As publicly announced on 15 May 2015 funding for the project was provided in the 2015-16 
State Budget. 

DEPARTMENT OF PARKS AND WILDLIFE — HEADQUARTERS — BUNBURY 

3567. Hon Adele Farina to the Minister for Mental Health representing the Minister for Environment: 
I refer to the proposal to build headquarters for the Department of Parks and Wildlife in Bunbury, and I ask: 

(a) has the business case for the new headquarters been completed; 

(b) if no (a), when is it anticipated the business case will be completed; 

(c) if yes to (a), will the Minister table a copy of the report; 

(d) when does the Minister expect construction of the headquarters to commence; and 

(e) when does the Minister expect the Department of Parks and Wildlife to begin operating from 
the headquarters on Koombana Drive in Bunbury? 

Hon Helen Morton replied: 
The Minister for Environment has provided the following response. 

(a)-(c)  A Business Case will be finalised when all necessary approvals relating to the project are in 
place. This is the standard procedure for projects funded under the Royalties for Regions 
program. 

(d)  During 2016. 

(e)  About mid-2018. 
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DEPARTMENT OF PARKS AND WILDLIFE — HEADQUARTERS — BUNBURY 

3568. Hon Adele Farina to the Minister for Mental Health representing the Minister for Environment: 
I refer to the proposal to build headquarters for the Department of Parks and Wildlife in Bunbury, and I ask: 

(a) have any environmental studies of the preferred site on Koombana Drive been undertaken; 

(b) if no to (a), why not; and 

(c) if yes to (a), will the Minister table the report(s)? 

Hon Helen Morton replied: 
The Minister for Environment has provided the following response. 

(a) Environmental studies are underway. 

(b)-(c) The studies will be made available when they have been completed which is expected to be in 
the first half of 2016. 

DEPARTMENT OF PARKS AND WILDLIFE — HEADQUARTERS — BUNBURY 

3569. Hon Adele Farina to the Minister for Mental Health representing the Minister for Environment: 
I refer to the proposed location of the Department of Parks and Wildlife headquarters in Bunbury, and I ask: 

(a) does the State Government hold the titles for lots 881, 882 and 883 Koombana Drive, 
Bunbury; 

(b) if no to (a), does the Government intend to acquire all or any of those lots for the purpose of 
building the headquarters; 

(c) if yes to (b), will the Government purchase the required lot(s) or will it enter into a land swap 
arrangement, or will some other method be used to acquire the land; and 

(d) if no to (b), by what arrangement will the Government secure access to the site to enable the 
building of the headquarters? 

Hon Helen Morton replied: 
The Minister for Environment has provided the following response. 

(a) No 

(b)-(d)  Arrangements for the future vesting of the land will be agreed with the City of Bunbury when 
a conceptual site Master Plan has been approved by the Government. 

__________ 
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