
MAGISTRATES COURT (CIVIL PROCEEDINGS) BILL 2003

EXPLANATORY MEMORANDUM

Overview of Bill

The Magistrates Court (Civil Proceedings) Bill 2003 provides for the civil jurisdiction of
the proposed new Magistrates Court.  The Court will have jurisdiction in relation to
monetary claims up to $50,000.  As from 1 January 2009 the jurisdictional limit will be
raised to $75,000.  The Court will also have jurisdiction within the monetary limit in
relation to claims for equitable relief and consumer/trading claims.

An important aspect of the Bill is the minor cases procedure contained in Part 4.  These
are disputes of not more that $7,500 and, on and after 1 January 2009, amounts up to
$10,000.  The intention of Part 4 is that disputes are dealt with in a private and informal
manner.  Agents, including legal practitioners, may not represent parties unless the Court
gives its approval.  There are limited rights of appeal against decisions of the Court
relating to appeals from decisions on minor disputes, essentially on jurisdictional grounds
and denial of natural justice.

Under Part 5 it is possible to transfer cases to superior courts if there is a jurisdictional
issue, the matter is complex or an important question of law is involved.

CLAUSE NOTES

Part 1 - Preliminary

Clause 1 – Short title

Clause 1 provides that the title of the proposed Act is the Magistrates Court (Civil
Proceedings) Act 2003.

Clause 2 – Commencement

Clause 2 provides that the proposed Act will come into operation on a day fixed by
proclamation.

Clause 3 – Interpretation

Clause 3 sets out the meaning of words and terms used in the Bill.  Of particular interest
are the following.
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“Case” means any proceedings in the Court in relation to the Court’s civil jurisdiction
and a “claim” is a claim made to the Court by a person including the claimant, a
defendant or another party.

“Consumer/trader claim” is defined in proposed section 7(3).

The “minor cases jurisdictional limit” is $7,500.

The “minor cases procedure” is the procedure set out in Part 4 of the proposed Act.

A “person under a legal disability” is a person under 18 years of age or a represented
person within the meaning of the Guardianship and Administration Act 1990 (WA).

Subclause (2) is an interpretation device providing that a term used in the proposed Act
has the same meaning as in the proposed Magistrates Court Act 2003, unless the contrary
intention appears.

Part 2 - Jurisdiction

Clause 4 – Interpretation

Clause 4 provides that where used in this Part of the proposed Act, that the words
“jurisdictional limit” presently means $50,000, and on and after 1 January 2009 it
means $75,000.

Clause 5 – Court’s civil jurisdiction

Clause 5 provides that the civil jurisdiction of the Court is as set out in the proposed Act.
The effect of this clause is that the civil jurisdiction is limited to the matters provided for
in the proposed Act.  If a civil matter is not provided for in the proposed Bill then it is not
within the jurisdiction of the Court.  These matters are listed, primarily, in proposed
section 6.

Clause 6 – General civil jurisdiction

Clause 6 is an important clause providing an extensive list of the civil matters that the
Magistrates Court has jurisdiction to hear.

Subclause (1)(a) provides that the Court will be able to determine claims for debt or
damages, whether liquidated or not, the whole or part of the unliquidated balance of a
partnership account or the whole or part of the distributive share under an intestacy or a
legacy under a will where the amount involved is not more than the jurisdictional limit as
set out in clause 4.  The Court has jurisdiction under subclause (1)(a) notwithstanding
that the amount may be the balance left after payment on account or a set off.
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As an ancillary to subclause (1)(a)(ii), subclause (2) provides that in the process of
determining matters relating to a partnership account the Court has jurisdiction, powers
and authority relating to the declaration or dissolution of partnerships.

Subclause (1)(b) gives the Court jurisdiction where there is an equitable claim or demand
where the only relief claimed is the recovery of money or damages, whether liquidated or
not, within the monetary jurisdictional limit of clause 4.

Under subclause (1)(c) the Court has jurisdiction regarding “consumer/trader claims”.
By definition a “consumer/trader claim” has the meaning given by subclause 7(3).
Subclause 7(3) provides that a “consumer/trader claim” is a claim by a consumer, who is
a natural person, or a trader arising out of the supply of goods or the provision of
services.

Subclause (1)(d) provides the Court has jurisdiction in relation to claims to recover
possession of personal property where the value is within the jurisdictional limit.

Similarly, under subclause (1)(e) the Court has jurisdiction, subject to the Residential
Tenancies Act 1987 (WA), in relation to claims to recover possession of real property
(land) where the gross annual rental value of the property is not more than the
jurisdictional limit.  Clause 7(3) effectively defines the term “gross annual rental value”
of real property as the gross annual rental payable, excluding the amounts payable for
variables such as rates, taxes and other charges.

Subclause (1)(f) provides that the parties can consent to the Court hearing any of the
claims set out in subclauses (1)(a) to (e) regardless of the amount claimed or the value of
the property or assets.  The effect is that the Court can hear any matter involving any
amount or value provided the parties first give consent to jurisdiction.

Under subclause (1)(g) the Court has jurisdiction to hear a claim for indemnity arising out
of any claim before the Court or that has been heard and determined by the Court without
regard to the jurisdictional limit.

Subclause (2) is ancillary to subclause (1)(a)(ii) and provides that in deciding matters
relating to partnerships the Court also has jurisdiction to declare or dissolve a partnership.

Subclause (3) is ancillary to subclause (1)(e) and provides for the calculation of the gross
annual rental value of real property.  Subclause (a) provides that if there is a rental
agreement in force the gross annual rental value is the rental payable, excluding variables
such as rates, taxes and other charges such as insurance.  Under subclause (b) if a gross
rental value has been established by the Valuation of Land Act 1978 (WA) then that value
applies.  Section 4 of that Act defines “gross rental value” as the rental that the land
might reasonably be expected to realize if let on a tenancy from year to year upon
condition that the landlord was liable for all rates, taxes and other charges thereon and the
insurance and other outgoings necessary to maintain the value of the land.  In effect it is
calculated in a similar way as in subclause (a).
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Under subclause (3)(c) if both subclauses (a) and (b) apply then the jurisdictional limit is
the lower of the two.  Subclause (d) provides that if neither subclauses (a) or (b) applies
then the rental value is effectively as calculated under the Valuation of Land Act 1978
(WA).

Subclause (4) provides that in calculating the rental value under subclauses (3)(a) and (d)
any allowance for late payment or prepayment of rent is to be excluded.

Subclause (5) lists the matters that the Court does not have jurisdiction to decide
including claims to title to land, under a will or bequest, libel or slander and damages for
personal injury arising out of a motor vehicle accident.  Matters in relation to the
Building Disputes Committee are also outside the jurisdiction of the Court.

Subclause (6) provides that the Court might consider the title to land as an incidental
issue, however, any judgment is not evidence of title to the land.

Clause 7 – Consumer/trader claims

Clause 7 relates to subclause 6(1)(c).  A “consumer” is defined in subclause (1) to be a
natural person who buys or hires goods otherwise than for re-sale or letting on hire, in the
course of carrying on a business or as a member of a partnership.  A “consumer” is also a
natural person for whom services are provided otherwise than in the course of carrying on
a business or as a member of a partnership.  A tenant within the meaning of section 3 of
the Residential Tenancies Act 1987 (WA) is specifically excluded from being a
“consumer”.  A “trader” means a person who in the field of trade or commerce carries
on a business of supplying goods or providing services but does not include an owner
within the meaning of section 3 of the Residential Tenancies Act 1987 (WA).

Subclause (2) provides that a person is not a trader if goods are supplied or services are
provided in an act not normally regarded as being within the field of trade or commerce
including under the instruction of another.

Subclause (3) provides that a “consumer/trader claim” is a claim by a consumer or a
trader arising our of a contract for the supply of goods or the provision of services and
claims for the performance of work, the payment of money (or relief from payment) or
the return of goods that is less than the jurisdictional limit.

Clause 8 – Statutory jurisdiction

Clause 8 provides that the civil jurisdiction of the Court includes any jurisdiction
conferred on it by any other written law.
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Clause 9 – Counterclaims outside jurisdiction

Subclause (1) defines “counterclaim” as any claim made in a defence, including a claim
for a set-off.  Subclause (2) applies proposed section 9 if the counterclaim is outside of
the Court's civil jurisdiction.  Pursuant to subclause (3), proposed subsection (2) applies
even if there are two or more claims for money each of which is within jurisdiction
though the total amount of the counterclaim is outside jurisdiction.

Subclause (4) provides that if a party makes a counterclaim for money otherwise outside
the jurisdiction of the Court, the Court has jurisdiction, unless the party against which the
counterclaim is made, objects before a date is set for the trail of the counterclaim.  If
there is an objection the counterclaim must be dealt with in the appropriate higher court
having jurisdiction.

Under subclause (5), if the counterclaim is not for money the Court has jurisdiction but
cannot give any remedy or judgments on the counterclaim that is outside its jurisdiction,
unless the parties consent.

Subclause (6) provides that the Court may adjourn counterclaims under proposed
subsection is (4) or (5), for sufficient time on any terms it considers appropriate to allow
a party to apply to a superior court for transfer of the matter under proposed section 35 or
take an action in a court of competent jurisdiction.

Clause 10 – Decisions for jurisdictional purposes

Subclause (1) makes it clear that the Court has jurisdiction to decide whether a claim is or
is not within jurisdiction.  The effect of the subclause is that the Court will be able to
decide whether a matter is within jurisdiction rather than require parties to make an
application to another Court.  For the purposes of determining whether a matter is within
jurisdiction, subclause (2) provides that amounts of pre-judgment interest and any interest
that would be payable on enforcement are to be disregarded.

Clause 11 – Remedies that may be given

Subclause (1) provides that the Court has the powers that incidental to and necessary for
the exercise of the general civil jurisdiction set out in proposed sections 6 and 8.
Subclause (2) allows for the granting of any remedy or relief in relation to
consumer/trader claims that the Supreme Court could grant if the claim had been made to
it.  Subclause (3) provides that in relation to a section 8 matter the Court may grant any
relief or remedy provided for by the written law that confers that jurisdiction on the
Court.  Pursuant to subclause (4) the Court may order payment of money in default of
doing any act it may order.
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Clause 12 – Pre-judgment interest may be awarded

Subclause (1) is the equivalent of section 32 of the Supreme Court Act 1935 (WA) in
relation to interest on claims and judgments with any necessary changes.  Subclause (1)
provides that in giving judgment the Court may include in the judgment interest at a rate
decided by the Court in relation to the period between when the cause of action arose and
the date of the judgment.  Pursuant to subclause (2) this does not include interest on
interest in relation to interest payable by virtue of an agreement or the damages
recoverable for the dishonour of a bill of exchange.

Part 3 - General procedure

Clause 13 – Court's duties in dealing with cases and making rules

Subclause (1) provides that in dealing with cases and making rules of court the Court is to
ensure that matters are dealt with justly.  Under subclause (2) ensuring that cases are dealt
with justly includes ensuring that they are dealt with efficiently, economically and
expeditiously; that the parties are on an equal footing so far as is practicable, and that the
Court's judicial and administrative resources are used as efficiently as possible.

Clause 14 – Rules of court to set out procedure

Subclause (1) provides that the procedure to be followed in a case is that set out and the
rules of court unless another written law provides to the contrary.  Subclauses (2), (3) and
(4) provide that the rules may provide how and when the Court may case manage a
matter before it.  This power must not be used contrary to any other Act or written law.
Pursuant to subclause (5) if there are no rules to cover a particular matter then the Court
is to decide the procedure to be followed.

Clause 15 – Court may act on its own initiative

Subclause (1) provides that the Court may exercise its powers on the application of a
party or on its own initiative unless this Act, the rules or another written law provide
otherwise.  Subclause (2) provides that the Court may make an order on its own initiative
with or without giving the parties an opportunity to make submissions or hearing them.
However, under subclause (3) if the Court decides to give the parties an opportunity to
make submissions it must notify each party likely to be affected by the order of how
when those submissions are to be made.  Subclause (4) provides that notice must be given
of the time and place of any such hearing.
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Clause 16 – Court’s powers to control and manage cases

Subclause (1) provides that in controlling and managing cases and trials the Court may do
many things including extended the time for complying with any rule of court or practice
direction adjourning or bringing forward hearing to a specified date or bringing that
particular cases be tried in a particular order and allowing a party to amend its case
statement.  The list of powers provided in proposed section 16 is very extensive and also
provide all rules in relation to expert witnesses.  Subclause (2) provides the power to
make an order includes a power to vary or cancel the order.

Clause 17 - Striking out, Courts powers as to

Subclause (1) provides that Court may strike at all or a part of a case statement if it is
outside the Court jurisdiction, it does not disclose any reasonable grounds for the claim
(or for any defence) or it is frivolous, vexatious, scandalous or improper.  Under
subclause (2) if the Court strikes out all the case statement judgment may be given
accordingly without trial.  Subclause (3) provides that the Court may set aside a judgment
given under proposed subsection (2) on such conditions as to payment of costs and other
matters as it considers appropriate.

Clause 18 - Summary judgment, Court may give

Subclause (1) provides that the Court may give judgment without a trial if the party
making the claim does not satisfy the Court that the claim has a reasonable prospect of
succeeding.  Under subclause (2) judgment may be entered against a defence without trial
if the party defending the claim does not satisfy the Court that the defence has a
reasonable prospect of succeeding.  Subclause (3) provides that in determining whether a
claim for a defence has a reasonable prospect of succeeding, the Court may determine
any necessary question of fact or law.  Under subclause (4) provides that a determination
of a question of law under subclause (3) is final for the purposes of proceedings in the
Court in relation to the case concerned.

Subclause (5) provides that the powers in proposed subsection (1), (2) and (3) may be
exercised in relation to all or part of the claim of the defence regardless of which party
has made the application to the Court.  Subclause (6) provides that the Court may set
aside a judgment given under this proposed section on such terms and conditions,
including the payment of costs, as it thinks fit.  Under subclause (7) there is no appeal
against a decision of the Court to refuse to give judgment under subclauses (1) or (2).



8

Clause 19 - Default by party, courts powers to deal with

Subclause (1) provides that proposed section 19 does not apply to a failure to comply
with a judgment of the Court or any order made in or as a consequence of the judgment.
Subclause (2) provides that if a party does not comply with this Act, rules of court or an
order or direction of the Court, they may be ordered to pay the costs occasioned by the
non-compliance regardless of whether the party ultimately succeeds in the case or have
judgment given against them without the Court trying the case.  Subclause (3) provides
that the Court may set aside a judgment given under the proposed section on the terms
and conditions, including as to costs, that it thinks fit.

Clause 20 - Procedural orders may be made conditional

Subclause (1) provides that an order under proposed sections 16, 17, 18 or 19 may be
made to take effect only if a party does not comply with a particular rule of court, order
or direction within a particular time, a specified by the Court.  Subclause (2) provides that
the Court may vary or cancel such an order.

Clause 21 -Persons under legal disability, claims by or against

Subclause (1) provides that a person under 18 who is a party to a case must have another
person act as a “litigation friend” on his behalf though the Court can order that this is not
necessary.  Under subclause (2) a “litigation friend” is a person who is not under a legal
disability, typically an adult.  Under subclause (3) if the Court suspects on reasonable
grounds that a party may need a guardian or administrator under the Guardianship and
Administration Act 1990 (WA) the Court may request the Public Advocate to investigate
the matter and adjourn a case pending the result of the investigation.  Subclauses (4) and
(5) ensure that a case involving a person under a legal disability cannot be validly settled
by the parties without approval of the Court.  The subclauses ensure that persons under
legal disability are not unduly influenced.

Clause 22 – Venue, changing

Subclause (1) gives the Court the power to order the removal of proceedings to another
place, whether or not there is a registry of the Court at the other place, if it is more
convenient or fair to the parties.  Under subclause (2) an order to change the venue can
only be made on the application of a party.  Subclause (3) provides that the Court can
also make ancillary orders if it decides to change the venue of a case.  Subclause (4)
provides that there is no appeal against an order of the Court that there be a change of
venue.  This will ensure that there can be no further applications to change venues and
“shop” for what might be seen as a more favourable forum.
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Clause 23 – Mediation, use of

Subclause (1) provides that the Court may order that a matter before it be mediated.
Subclause (2) provides that the cost of a mediator (who is not a Registrar) is to be borne
by the parties in equal shares, unless the Court orders, or the parties agree, otherwise.

Clause 24 – Experts, use of

Subclause (1) provides that the Court may refer a question arising in a case to an expert
in the relevant field and, under subclause (2), the expert has and may exercise any powers
of the Court delegated to experts by the rules of court.  Subclause (3) allows the Court to
adopt some or all of the expert’s report.  Under subclause (4), unless the Court orders
otherwise or the parties agree, the cost of the expert’s investigation and report is to be
borne by the parties in equal shares.

Subclause (5) provides that section 40 of the proposed Magistrates Courts Act 2003
applies to an expert in the performance of his duties.  That is, practice directions issued
by the Chief Magistrate bind the expert.

Clause 25 - Costs

Subclause 25(1) provides that the Court may order that a party pay some or all of the
costs of another party in a case.  In the absence of a subclause (1) order, under subclause
(2), a successful party is entitled to receive costs from the unsuccessful party.  Subclause
(3) provides that an order for costs may be made even if a matter is outside the
jurisdiction of the Court.  This ensures that if a matter is outside jurisdiction the
successful party does not thereby suffer to the extent of their costs.

Under subclause (4) an order for costs may be made at any stage of proceedings.

Subclause (5) ensures that where a matter that is within the minor cases jurisdiction is
commenced in the general jurisdiction the costs that can be awarded are the very limited
costs that would be allowed had the action been commenced in the minor cases
jurisdiction.  The intention is to ensure that a defendant in a case that could have been
commenced in the small cases jurisdiction is not thereby disadvantaged.

Subclause (6) provides that the amount to be paid is determined by the Court unless the
parties agree on the amount.  Subclause (7) provides that the costs to be paid for the work
done by a lawyer are determined according to the applicable scale of costs.

Subclause (8) is derived from the Litigants In Person (Costs and Expenses) Act 1975
(UK) and allows a person who represents themselves to recover any expenses or losses
incurred if they are successful in recovering costs.
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Subclause (9) is effectively a penalty clause and relieves a person from some or all of
costs if the lawyer involved has improperly incurred them or wasted them due to
misconduct or default.  The lawyer can also be required to make payments to the party if
that party is liable to another party due to the actions or omissions of the lawyer.  Under
subclause (10) a Court cannot make an order under subclause (9) unless it has informed
the lawyer and allowed the lawyer to call evidence and make submission in relation to the
proposed order.  Subclause (11) provides that if an order is made under proposed
subsection (9)(c) disentitling a lawyer to costs, the lawyer must not charge and cannot
recover the costs concerned.

Part 4 – Minor cases procedure

Clause 26 - Interpretation

Clause 26 defines some of the terms used in this Part of the Bill.  The “minor cases
jurisdictional limit” is $7,500 at present, and from 1 January 2009 it is $10,000.  A
“minor case” is one where the claim is within the minor cases jurisdiction of the Court,
i.e., the claim is not more than $7,500, the matter has been declared by another law to be
a minor case or the parties consent to it being dealt with as a minor case.

Clause 27 – Object of minor cases procedure

Subclause (1) makes it clear that the primary objective of the Part is to attempt to bring
the parties to an acceptable settlement of a minor case.  Subclause (2) allows the Court to
do all things it considers appropriate to achieve the primary objective at any stage of the
proceedings.

Subclause (3) facilitates negotiation in pursuit of the primary object of the Part.  It
provides that in attempting to settle a minor case anything said or done is without
prejudice to any evidence or submission the party has made or may make in respect of the
proceedings and does not disqualify the Court from continuing to deal with the case.

Under subclause (4) the Court must determine the minor case if it cannot bring the parties
to an acceptable settlement.

Clause 28 – Minor cases procedure, general provisions

Subclause (1) provides that the Court must deal with a minor case in accordance with the
Minor cases procedure, unless, under subclause (2), all parties have requested that the
Court deal with the matter under the general procedure or the matter involves an
important principle of law or complex facts or issues.
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Under subclauses (3) and (4) a minor case involving a counterclaim which is not a minor
case may, with the consent of the parties, be dealt with as a minor case, or the Court can
otherwise order the counterclaim be dealt with as a separate case under the general
procedure or, on request, order the whole matter dealt with under the general procedure.

Subclause (5) provides that proposed section 28(4) does not affect the operation of
proposed section 9 dealing with counterclaims outside the general monetary jurisdiction
of the Court.

Clause 29 – Proceedings to be private and informal

Subclause (1) provides that minor cases are to be dealt with in private unless the Court
orders otherwise though, under subclause (2), relatives and friends may be present unless
the Court otherwise orders.  Subclause (3) directs the Court to deal with minor cases with
as little formality as is reasonable and under subclause (4) the Court is not bound by the
rules of evidence and may inform itself of any matter that it thinks fit.

Clause 30 – Representation of parties

Subclause (1) defines “agent” in this clause to mean a lawyer or any other person.
Subclause (2) provides that while a person involved in a general matter may have an
agent, including a lawyer, represent them a party to a minor case is not entitled to
representation.  However, a body corporate may be represented by one of its officers and
a party may be represented by an agent with leave of the Court given under proposed
section 30.

Pursuant to subclause (3) the Court may allow an agent to represent a person in
interlocutory matters if prescribed by the regulations and in the trail of the case if the
party would otherwise be disadvantaged.  Under subclause (4) leave must not be given
for a party to be represented by a lawyer unless all parties agree and the Court is satisfied
that none of the other parties will be unfairly disadvantaged as a result.

Under subclause (5) the Court must be satisfied that any agent has sufficient knowledge
of the issue and is vested with sufficient authority to bind the party.  The Court may also
impose conditions to ensure that none of the other parties are disadvantaged as a result of
representation by an agent.  Under subclause (6) leave to an agent to represent a party is
subject to compliance by the agent with any conditions imposed.

Notwithstanding any contravention of this proposed section a judgment made is not
invalidated.  Under subclause (9) leave to represent a party by an agent who is not a
lawyer does not authorise them to claim, receive or recover, directly or indirectly any
remuneration for representing a party.
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Clause 31 – Costs

It is the intention of the Bill to keep costs payable in relation to minor cases to a
minimum.  Subclause (1) defines “allowable costs” for the purposes of this proposed
section to mean court fees and service fees and the costs of enforcing a judgment.
Subclause (2) provides that the successful party in a minor case is entitled to an order in
relation to their allowable costs but not in relation to the other party’s costs though under
subclause (3) the Court can make an order in relation to the other party’s costs if satisfied
that it is reasonable to make such an order.

Clause 32 – Appeals

It is the intention of the Bill to keep appeals in relation to minor cases to a minimum.
Subclause (1) provides there is no appeal against an order or judgment made by the Court
in relation to a minor case except as provided in proposed section 32.  That is, on narrow
jurisdictional grounds or denial of natural justice as set out in subclause (3).

Subclause (2) provides that an appeal in relation to a minor case may be made under Part
7 of the proposed Act, i.e., to the District Court of Western Australia, if a magistrate
constituted the Court.  If the Court was not constituted by a magistrate, i.e., a Justice of
the Peace, that the aggrieved party can appeal to a magistrate under and subject to the
rules of court and proposed section 32.  Under subclause (4) a magistrate dealing with an
appeal has all the usual powers of an appeal court to confirm set aside or vary the
previous decision.

Importantly, the appeal rights in subclause (2) are limited by the provisions of subclause
(3) that provide an appeal on a minor case may only be made on the limited grounds that
the matter was not within the jurisdiction of the Court, was not a minor case, there was a
denial of natural justice or the judgement was beyond the Court’s jurisdiction.

Clause 33 – Rules of court for minor cases procedure

Clause 33 provides that rules of court may be made for the procedure to be adopted in
minor cases.  The rules can specify the circumstances in which any of the Court powers
may be exercised and for modifications to the general rules that will apply to minor cases.

Part 5 -- Mediation

Clause 34 – Interpretation

Clause 34 sets out the meaning of terms used in this Part of the proposed Act.  A
“compulsory mediation” is one carried out in accordance with an order of the Court and
the rule of court.  A “mediator” is a person appointed or agreed by the parties under
proposed section 35.
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Clause 35 – Mediator, appointment of

Under proposed section 35 the Court may order the appointment of a registrar or other
person to be a mediator in a case, or the parties may agree on a mediator, if the Court
considers that a case should be mediated.

Clause 36 – Mediator, protection of

Section 38 of the proposed Magistrates Court Act 2003 applies to protect a mediator in
the performance of their duties as a mediator as if the mediator were a Court officer.

Clause 37 – Compulsory mediation, privilege of proceedings etc.

Subclause (1) provides that for the purposes of proposed section 37 “costs application”
means an application for the costs of a compulsory mediation or of the costs to which the
compulsory mediation applies.

Subclause (2) preserves to confidentiality of anything things said or done in attempting to
settle a case by a compulsory mediation.  Anything said or done, any communication
either written or oral or any admission made in a compulsory mediation is to be taken to
be in confidence and is not admissible before ant court, tribunal or other body except
where subclause (4) applies.  Similarly, under subclause (3) any documents, copies of
such documents or evidence of such a document is subject to a duty of confidence and is
not admissible unless subclause (4) applies.

Subclause (4) provides that evidence or a document said, produced or used in relation to a
compulsory mediation is admissible in subsequent proceedings if the parties agree to its
admission, there is a dispute about any agreement entered into in the compulsory
mediation, the proceedings relate to a costs application or disclosure is warranted to
prevent or minimise the danger of injury to any person or damage to property.

Under subclause (5) a mediator cannot be compelled to give evidence of anything said or
referred to in a compulsory mediation except in certain limited proceedings including a
costs application where there is a dispute as to a fact stated or conclusion reached in a
mediators report.

Clause 38 – Mediation duty of confidentiality

Under subclause (1) a mediator must not disclose any information obtained in the course
of a compulsory mediation.  Subclause (2) provides that subclause (1) does not apply if
the disclosure is made for the purpose of reporting under the rules of court on any failure
by a party to cooperate in compulsory mediation, the parties consent to the disclosure,
there are reasonable grounds to believe that the disclosure is necessary to prevent or
minimise the danger of injury to any person or damage to property, or the disclosure is
authorised by law of the State or the Commonwealth.
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Part 6 -- Transferring cases to superior courts

Clause 39– Transfer of Magistrates Court case to superior court

Subclause (1) defines “superior court” for the purposes of this proposed section to mean
the District Court or the Supreme Court.  Subclause (2) allows a party to a case in the
Magistrates Court to apply to a superior court for an order that a case be transferred to the
superior court.  Subclause (3) requires the application to be made in accordance with the
rules of the superior court.  Under subclause (4) the superior court may order that a case
be transferred to it if satisfied it is within its jurisdiction and involves either claim that is
outside the Magistrates Court’s jurisdiction or should be dealt with by the superior court
because of its complexity or because of a question of law involved.

Subclause (5) makes it clear that the superior court can make orders in relation to the
matter including the registry of the superior court in which the case is to be conducted,
the payment of fees in the superior court and the costs in the case in relation to
proceedings in the Magistrates Court.

Subclause (6) requires the registrar of the Magistrates Court to send the file to the
superior court on receiving an order.  Under subclause (7) the superior court is to deal
with the case as if it had been commenced in that court.

Part 7 - Appeals

Clause 40 - Appeal from Magistrates Court to District Court

Subclause (1) provides that if a case is not a minor case a party may appeal to the District
Court against an order made in the course of proceedings or the judgment of the
Magistrates Court.

Subclause (2) makes it clear that an appeal against a judgement in a minor case is subject
to proposed section 32 that limits appeals in minor cases to cases involving lack of
jurisdiction, a denial of natural justice and judgments beyond the minor cases jurisdiction
of the Magistrates Court.

Under subclause (3) the appeal must be commenced within 21 days of judgments and in
accordance with the rules of the District Court.  Subclause (4) provides that the District
Court must decide the appeal on the evidence that was before the Magistrates Court and
any additional evidence it gives leave to be admitted.  Under subclause (5) leave to admit
additional evidence may be given only in exceptional circumstances.  Under subclause
(6) the District Court may deal with an appeal against a decision of the Magistrates Court
to admit, or not admit, any evidence, notwithstanding proposed subsection (4).
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Clause 41 – Transfer of District Court appeal to Full Court

Proposed section 41 provides that a party may apply for the transfer of a matter
previously in the Magistrates Court, and on appeal to the District Court, to the Full Court
of the Supreme Court.  Under subclause (2) the application to transfer the matter must be
made in accordance with the rules of the Supreme Court.  Subclause (3) provides that the
Supreme Court may order the transfer of the appeal to the Full Court if satisfied that the
matter is complex or because of a question of law involved.  Subclause (4) provides that
if the appeal is transferred proposed subsections 40(4) to (6) apply with any necessary
changes.  That is, the Court must decide the appeal of the evidence before the Magistrates
Court and any additional evidence that has been admitted due to exceptional
circumstances.

Clause 42 - Appeal from District Court to Full Court

Subclause (1) provides that a party to an appeal made to the District Court may appeal
against the decision to the Full Court of the Supreme Court.  Subclause (2) provides that
the appeal must be commenced within 21 days after the decision and is to be conducted
in accordance with the rules of the Supreme Court.

Subclause (3) provides that the Full Court must decide the appeal on the evidence before
the Magistrates Court, any additional evidence admitted by the District Court and any
additional evidence that the Full Court gives leave to be admitted.  Under subclause (4)
leave to introduce additional evidence may be given only in exceptional circumstances.
Under subclause (5) the Supreme Court may deal with an appeal against a decision of the
District Court to admit, or not admit, any evidence, notwithstanding proposed subsection
(3).

Clause 43 - Appeal court's powers

Subclause (1) makes it clear that this proposed section applies to the superior court
dealing with an appeal against an order or judgments of another court.  Subclause (2)
provides that the appeal court may ascertain what evidence or material was before the
lower court on any evidence, statement, or record of what occurred before the lower court
that it considers sufficient.

Subclause (3) provides that the appeal court may strike out the appeal if the likely costs
of the appeal would be disproportionate to the amount of the claim in the case subject of
the appeal.  Subclause (4) provides that the appeal court may strike out any ground of
appeal if there is no reasonable basis for the appeal, it does not have reasonable prospect
of succeeding, no miscarriage of justice would occur by striking it out or it is frivolous,
vexatious, scandalous or improper.

Subclause (5) provides that the appeal court can make an order under subclauses (3) or
(4) on its own initiative and, under subclause (6), strike out may be given without a full
hearing of the case.
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Subclause (7) provides the usual powers in relation to the decisions of appeals court’s
including confirming, varying or setting aside the lower court’s judgments, giving any
judgments that the lower court could have given all my or ordering a new hearing of the
case in the Magistrates Court.

Part 8 -- Miscellaneous

Clause 44 - Representation of parties

Subclause (1) makes it clear that a party to case is entitled to appear before the court
personally to present and conduct the party’s case and call, examine, cross-examine, and
re-examine witnesses.  Under subclause (2) the party may be represented by a lawyer or a
person who is not a lawyer including a police officer or other public officer acting in the
course of duty.  Subclause (2) is subject to proposed section 30(2) that provides that a
party cannot be represented except with leave the Court in a minor case.  An example of a
civil case in which a police officer might represent a person is in an application for an
extraordinary motor drivers licence.

Subclause (3) provides that a person who is not a lawyer may only appear given leave of
the Court and in exceptional circumstances.  Under subclause (4) a person who is not a
lawyer is not entitled to claim, receive or recover, directly or indirectly, money or other
remuneration for doing so.

Clause 45 - Court to be open to public, publicity

Subclause (1) provides that, as a general rule, proceedings in the court's civil jurisdiction
are to be conducted in open court unless this act, the rules of court or mother-in-law
provides otherwise.

Subclause (2) allows the Court to exclude a person or persons from the Court or prohibit
the publication of the whole or a part of proceedings if satisfied that is necessary to do so
in the proper administration of justice.  Subclause (3) provides that, on application by a
party or on its own initiative, the Court may exclude witnesses until required to give
evidence and direct them not to discuss their evidence with a person or persons specified
by the Court.  Subclause (4) provides that the Court may make exclusion orders subject to
conditions.  Subclause (5) provides that a lawyer is not to be excluded from the
courtroom under this proposed section.  Under subclause (6) a contravention of proposed
section 45 is a contempt of court.

Clause 46 – Enforcement of judgments

Proposed section 46 provides that the proposed Civil Judgments Enforcement Act 2003
applies to a judgment of the Court.
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Clause 47 - Rules of court, making

Proposed section 47 provides that for the purposes of this Act, rules of court may be
made in accordance with of the proposed Magistrates Court Act 2003.

Clause 48 - Rules of court, content

Subclause (1) provides that the Court can make rules to regulate the practices and
procedures to be followed in the Court and its registries, either generally or in relation to
particular cases for the exercise of any particular aspect of its civil jurisdiction.

Subclause (2) lists the specific matters in relation to which the Court may make rules
particularly in relation to all those matters in relation to how cases are to be commenced
and conducted.  The subclause also allows the Court to make rules in relation to forms of
evidence, payments to mediators and experts and the making of orders as to costs and the
determination of the amount of costs.

Clause 49 - Regulations

Proposed section 49 is a general regulations making power allowing the Governor make
regulations describing all matters and things that are required or permitted to be
prescribed by this proposed Act.
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