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LEGISLATIVE ASSEMBLY

(As amended during consideration in detail)

Duties Bill 2007

A Bill for

An Act dealing with the imposition of a number of kinds of duty.

The Parliament of Western Australia enacts as follows:
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Chapter 1 — Preliminary

Short title
This is the Duties Act 2007 .

Commencement

This Act comes into operation as follows:

(a) sections 1 and 2 — on the day on which this Act
receives the Royal Assent;

(b) the rest of the Act — on 1 July 2008.

Terms used in this Act

In this Act, unless the contrary intention appears —
“chattel” does not include any of the following —
(a) chattels that are stock-in-trade;
(b) chattels held for use in manufacture;
(c) chattels under manufacture;

(d) chattels held or used in connection with the business
of primary production;

(e) livestock;

(f) avehicle the transfer or grant of a licence for which
is chargeable with, or exempt from, vehicle licence
duty;

(g) aship or vessel,;

(h) any other chattel prescribed for the purpose of this
definition;

“consideration” means the amount of a monetary consideration
or the value of a non-monetary consideration;

“corporate trustee” has the meaning given in section 65;

“corporation” has the meaning given in the Corporations Act
section 57A;
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“Corporations Act” means the Corporations Act 2001
(Commonwealth);

“court” includes a tribunal,;

“director” has the meaning given in the Corporations Act
section 9;

“discretionary trust” means —

(a) atrust under which the vesting of the whole or any
part of the capital of the trust property, or the whole
or any part of the income from that capital, or both —

(1) is required to be determined by a person either
in respect of the identity of the beneficiaries,
or the quantum of interest to be taken, or both;
or

(i1)  will occur in the event that a discretion
conferred under the trust is not exercised;

or

(b) atrust that is, by regulation, declared to be a
discretionary trust for the purposes of this Act,

but does not include —
(c) atrust that is solely a charitable trust; or

(d) atrust that is, by regulation, declared not to be a
discretionary trust for the purposes of this Act;

“duplicate” of a transaction record for a dutiable transaction
means an executed instrument that wholly reproduces the
transaction record;

“dutiable property” has the meaning given in section 15;
“dutiable transaction” has the meaning given in section 11;

“duties Act” means this Act or the Taxation Administration
Act;

“duty” means duty under this Act;
“duty endorsed” has the meaning given in section 272;
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“entitled” means —

(2)

(b)

in relation to a person as the trustee of a unit trust
scheme or other trust — entitled for the purposes of
the scheme or trust; and

otherwise — beneficially entitled;

“exempt body” means —

(a)
(b)

(c)

the State of Western Australia; or

a public authority declared to be an exempt body
under section 92; or

a local government, except when it acts in its capacity
as the trustee of a superannuation fund;

“general rate” of duty means the rate set out in Schedule 2
Division 1;

“GST” has the meaning given in the A New Tax System (Goods
and Services Tax) Act 1999 (Commonwealth) except that it
includes notional GST of the kind for which payments may
be made under the State Entities (Payments) Act 1999 by a
person that is a State entity as defined in that Act;

“land” includes —

(2)

(b)
(©)

(d)

any estate or interest in land other than a carbon right
or a carbon covenant registered under the Carbon
Rights Act 2003; and

a mining tenement; and

a licence under the Petroleum Pipelines Act 1969;
and

anything that is part of land as a fixture;

“landholder duty” means duty under Chapter 3;

“local government” means —

(a)

a local government established under the Local
Government Act 1995; or
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(b) aregional local government established under the
Local Government Act 1995 Part 3 Division 4; or

(c) an association constituted under the Local
Government Act 1995 section 9.58;

“lodge” means lodge with the Commissioner;

“majority shareholder”, in relation to a corporation, means a
person that would have a substantial holding in the
corporation under the definition of “substantial holding” in
the Corporations Act section 9 if the reference in that
definition to 5% were a reference to 50%;

“mining tenement” means any of the following —

(a) amining tenement held under the Mining Act 1978
being a mining tenement within the meaning of that
Act or the Mining Act 1904;

(b) amining tenement or right of occupancy continued in
force by the Mining Act 1978 section 5;

“nominal duty” means the amount of duty referred to in
Schedule 2 Division 3;

“order” includes determination, judgment or decree;

“partnership” has the meaning given in the Partnership
Act 1895 section 7;

“prescribed” means prescribed by regulation;

“prescribed financial market” means a financial market, as
defined in the Corporations Act section 767A(1), that is
prescribed for this definition;

“primary production” means any of the following —

(a) the growing or rearing of plants (including trees,
fungi or any crop) for the purpose of selling them,
parts of them or their produce;

(b) the breeding, rearing or maintenance of living
creatures for any of the following purposes —

(1) selling them (or their progeny) for food;
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(i1)  the production or collection of their skins,
shells or bodily produce;

(ii1)  selling parts of them or their skins, shells or
bodily produce;

(c) the breeding or rearing of horses for the purpose of
selling them or their progeny;

“public authority” means —

(a) atrading concern, instrumentality or public utility of
the State; or

(b) any other person or body, whether corporate or not,
who or which, under the authority of a written law,
administers or carries on for the benefit of the State, a
social service or public utility;

“registered scheme” has the meaning given in the Corporations
Act section 9;

“related corporation” has the meaning “related body
corporate” is given in the Corporations Act section 9;

“security interest” means the estate or interest of a mortgagee,
chargee or other secured creditor;

“share” —

(a) in Chapter 2 Part 5 Division 3 — has the meaning
given in section 63; and

(b) otherwise — means a share or stock of a corporation
or an interest in a share or stock of a corporation;

“supply”, in relation to an amount of GST, has the meaning
given in the 4 New Tax System (Goods and Services Tax)
Act 1999 (Commonwealth);

“Taxation Administration Act” means the Taxation
Administration Act 2003;

“transaction” includes an event;
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(1)

)

G)

“transaction record”, in relation to a dutiable transaction,
means —

(a) an instrument that effects, or evidences, the dutiable
transaction; or

(b) atransfer duty statement for the dutiable transaction;
or

(c) acopy or memorandum that, under the Taxation
Administration Act section 20, is treated as an
instrument or statement referred to in paragraph (a)
or (b);

“transfer duty” means duty under Chapter 2;

“transfer duty statement” means a statement referred to in
section 22;

“vehicle licence duty” means duty under Chapter 5;
“wound up” has the meaning given in section 7(1).

Note: Other terms are defined or explained in the Chapters in which they are
used. At the end of this Act there is an alphabetical list of all terms that
are defined anywhere in this Act. See also section 4(2).

Relationship with Taxation Administration Act 2003

The Taxation Administration Act provides for the
administration and enforcement of this Act.

If a term has a meaning in the Taxation Administration Act, it
has the same meaning in this Act unless the contrary intention
appears in this Act.

Note: Under the Taxation Administration Act 2003 section 3(2), this Act is to
be read with that Act as if they formed one Act.

If this Act requires duty to be paid within a period, the duty is
due for payment, for the purposes of the Taxation
Administration Act, on the last day of that period.
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5. GST and value or consideration

In ascertaining the value of anything or the consideration for
anything, there is to be no discount for the amount of GST (if
any) payable on the supply of that thing.

6. Family relationships

In determining whether a person is a family member of, or
related to, another person —

(a) anillegitimate person is to be treated as the legitimate
child of that person’s parents; and
(b) itisirrelevant whether a relationship is of the whole or
half-blood, or whether it is a natural relationship or a
relationship established by a written law.
7. The term “wound up”

(1) A reference to being wound up is —

(a)

(b)

in the case of a corporation — to it being wound up in
accordance with its constitution (so far as it has a
constitution that deals with its winding up) and in
accordance with any law for the time being applicable;
and

in the case of a unit trust scheme — to it being
terminated in accordance with the provisions of the trust
deed or any other document constituting the scheme and
in accordance with any law for the time being
applicable.

(2) A winding up begins —

(a)
(b)

in the case of a corporation — when the winding up is
taken to begin under the Corporations Act; and

in the case of a unit trust scheme —

(1) when any circumstance or event occurs, or any
time arrives, that, because of the trust deed or
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other document constituting the scheme, requires
the scheme to be wound up; or

(i1))  when the holders of units issued under the
scheme pass a resolution directing the trustee to
5 wind up the scheme; or

(ii1))  when the trustee decides to wind up the scheme;
or

(iv) when a court orders that the scheme be wound
up,
10 whichever happens first.

8. Notes in the text

A note included in this Act is explanatory and is not part of
this Act.
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Chapter 2 — Transfer duty

Part 1 — Preliminary

Terms used in this Chapter

In this Chapter, unless the contrary intention appears —

“concessional rate” of duty means a rate set out in Schedule 2
Division 2;

“conditional agreement” has the meaning given in section 87;

“consideration” has a meaning affected by section 30;

“de facto partner of 2 years”, in relation to a person, means a
person who is living in a de facto relationship with the
person and has lived on that basis with the person for at
least 2 years;

“de facto partners of 2 years” means 2 de facto partners of
2 years who are living in a de facto relationship with each
other;

“declaration of trust” means any declaration (other than by a
will) that any identified property vested or to be vested in
the person making the declaration is or is to be held in trust
for the person or persons, or the purpose or purposes,
mentioned in the declaration although the beneficial owner
of the property, or the person entitled to appoint the
property, may not have joined in or assented to the
declaration;

“disposition”, in relation to a share, has the meaning given in
section 63;

“dutiable value” has the meaning given in Part 4 Division 5;
“duty” means duty under this Chapter;
“entity” has the meaning given in section 152;

“exempt transaction” means a dutiable transaction on which
duty is not chargeable;

“exploration amount” has the meaning given in section 13;
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“Family Court Act” means the Family Court Act 1997,
“farm-in agreement” has the meaning given in section 13;

“farming land conditional agreement” has the meaning given
in section 88;

“general conditional agreement” means any conditional
agreement other than the following —

(a) afarming land conditional agreement;

(b) amining tenement conditional agreement;
(c) an off-the-plan conditional agreement;

(d) asubdivision conditional agreement;

“interest in a discretionary trust” has the meaning given in
section 60;

“managed investment scheme” has the meaning given in the
Corporations Act section 9;

“mining tenement conditional agreement” has the meaning
given in section 89;

“new dutiable property” has the meaning given in section 17;

“off-the-plan conditional agreement” has the meaning given
in section 90;

“partnership acquisition” has the meaning given in section 72;
“partnership interest” has the meaning given in section 74;

“person liable to pay duty”, in respect of a dutiable
transaction, has the meaning given in section 20;

“right” has the meaning given in section 16;

“scheme property”, in relation to a managed investment
scheme, has the meaning given to that term in the
Corporations Act in relation to a registered scheme;

“simultaneous put and call option” has the meaning given in
section 44;

“special dutiable property” has the meaning given in
section 18;
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“subdivision conditional agreement” has the meaning given in
section 91;
“surrender” includes the following —
(a) abandonment;
(b) abrogation;
(c) cancellation;
(d) extinguishment;
(e) forfeiture;
(f) redemption;
(g) relinquishment;
“taker in default” has the meaning given in section 54;
“terminated on relevant grounds”, in relation to a conditional
agreement, has the meaning given in section 87(3);
“transfer” includes assignment and exchange;
“trust acquisition” has the meaning given in section 55;
“trust surrender” has the meaning given in section 56;
“unconditional”, in relation to a conditional agreement, has the
meaning given in section 87(4);
“unencumbered value” has the meaning given in section 36;
“Western Australian business” has the meaning given in
section 79;
“Western Australian business asset” has the meaning given in
section 79.
Part 2 — Imposition of transfer duty
10. Transfer duty imposed

Duty is imposed on dutiable transactions.
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Part 3 — Dutiable transactions and dutiable property

Division 1 — Dutiable transactions

11. The term “dutiable transaction”

(1) Subject to subsection (2), any of the following is a “dutiable

transaction” —
(a) atransfer of dutiable property;
(b) an agreement for the transfer of dutiable property,
whether conditional or not;
(¢) adeclaration of trust over dutiable property;
(d) avesting of dutiable property —
(i) by, or expressly authorised by, statute law of this
or another jurisdiction, whether inside or outside
Australia; or
(1) by, or as a consequence of, a court order of this
or another jurisdiction, whether inside or outside
Australia;
(e) aforeclosure of a mortgage over dutiable property;
(f) an acquisition of new dutiable property, on its creation,
grant or issue;
(g) asurrender of special dutiable property;
(h) atrust acquisition or trust surrender;
(1) a partnership acquisition;
() afarm-in agreement.
(2) The following transactions are not “dutiable transactions” —
(a) atransaction the subject of which is a right if no
consideration is paid, or agreed to be paid, for the
transaction;
(b) atransfer of, or an agreement for the transfer of, a lease

if no consideration is paid, or agreed to be paid, for the
transfer or agreement;
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12.

(1)

)

3)

(4)

)

(c) atransfer of, or an agreement for the transfer of, a
security interest, if the consideration for the transfer, or
agreement, is equal to or greater than the market value
of the security interest;

(d) atransaction the subject of which is a unit in a unit trust
scheme;

(e) atransaction prescribed as an excluded transaction for
the purposes of this section.

Vesting of property in Western Australia by statute law —
section 11(1)(d)(i)

Without limiting section 11(1)(d)(1), property is vested under
statute law if the law vests the property in an entity that the law
states is the successor in law of, continuation of or same entity
as, the entity in which the property was previously vested.

However, property is not vested under statute law on the
registration of a company under the Corporations Act
Chapter 5B Part 5B.

The merger of a corporation (“company A”) with and into
another corporation (“company B”) in circumstances where
neither subsection (4) nor subsection (5) applies is taken to be a
vesting of the property in Western Australia of company A in
company B by statute law.

A merger of corporations (the “merging corporations”) in
circumstances where another corporation (“company C”)
results as a consequence of the merger is taken to be a vesting of
the property in Western Australia of the merging corporations in
company C by statute law.

A merger of corporations (the “merging corporations”) with
and into each other in circumstances where each of the merging
corporations continues in existence is taken to be a vesting in
the merging corporations, jointly, of 50% (in value) of the
property in Western Australia of the merging corporations by
statute law.
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13.

14.

(1

)

(1)

)

The term “farm-in agreement” — section 11(1)(j)

A reference to a farm-in agreement is to an agreement
between —

(a) an owner of a mining tenement, or a person who holds a
right to exploit a mining tenement; and

(b) another person,

to the effect that, after the other person expends the exploration
amount specified in the agreement —

(c) that other person will have —

(1) aright to acquire an interest, or an entitlement to
an interest, in the mining tenement that is
specified in the agreement; or

(1) aright to acquire a right to exploit, or an
entitlement to a right to exploit, the mining
tenement that is specified in the agreement;

and

(d) the mining tenement, or the right to exploit the mining
tenement, will be held with the person referred to in

paragraph (a).

A reference to an exploration amount in relation to a farm-in
agreement means an amount to be expended, after the
agreement is made, on exploration or development of the
mining tenement carried out after the agreement is made.

Transactions for chattels alone not usually dutiable
transactions

Subject to subsection (2), a transaction is not a dutiable
transaction if the only dutiable property the subject of the
transaction is a chattel in Western Australia.

A transaction referred to in subsection (1) is a dutiable
transaction if, under section 37, it is aggregated with a
transaction that is a dutiable transaction and the transactions are
treated as a single dutiable transaction.
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Division 2 — Dutiable property

15. The term “dutiable property”

Any of the following is “dutiable property” —

(2)
(b)
(©)
(d)

land in Western Australia;
a right;
a chattel in Western Australia;

a Western Australian business asset.

16. The term “right”

(1) A reference to a right is to any of the following —

(2)

(b)
(©)
(d)

(e)
(H
(2

an option to acquire dutiable property, unless the option
is part of a simultaneous put and call option over
dutiable property;

a right of pre-emption for dutiable property;
a right to acquire dutiable property;

a right under a joint venture relating to dutiable property
of the joint venture;

a right to exploit dutiable property;
a right to income from dutiable property;
a right to the capital growth of dutiable property.

(2) A right exists in relation to dutiable property only if the transfer
of the property would be a dutiable transaction.

(3) Without limiting subsection (1), a right includes the

following —
(a) aright under an application under the Mining Act 1978
for a mining tenement;
(b) alicence, or a water entitlement under a licence, under
the Rights in Water and Irrigation Act 1914 section 5C;
(¢) any other thing prescribed for the purposes of this

section.
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17. The term “new dutiable property”

(1) Any of the following is “new dutiable property” —

(2)
(b)

(©)

land in Western Australia;
the following rights —

(1) an option to acquire dutiable property, unless the
option is part of a simultaneous put and call
option over dutiable property;

(i) aright to acquire dutiable property;

(ii1))  any other right prescribed for the purposes of this
subsection;

in section 81(4) and (5), the following Western
Australian business assets —

(1) intellectual property;
(1) arestraint of trade arrangement;
(ii1))  a business identity.

(2) The following are not “new dutiable property” —

(2)
(b)
(©)

(d)
(e)
®

(2

a security interest in dutiable property;
a partner’s interest in a partnership;

a lease if no consideration is paid, or agreed to be paid,
for the grant of the lease;

a mining tenement;
a licence under the Petroleum Pipelines Act 1969;

a licence, or a water entitlement under a licence, under
the Rights in Water and Irrigation Act 1914 section 5C;

a profit a prendre created under a timber sharefarming
agreement under the Conservation and Land
Management Act 1984 or the Forest Products Act 2000,
unless a profit a prendre had been previously created in
respect of a crop of trees to which the agreement
applies;
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(h) aplantation interest, created under an agreement under
the Tree Plantation Agreements Act 2003, unless the
interest had been previously created in respect of a
plantation to which the agreement applies;

(1) any other dutiable property prescribed as excluded
property for the purposes of this section.

18. The term “special dutiable property”
Any of the following is “special dutiable property” —

(a) alife interest in land;
(b) aremainder interest in land;

(c) alease, if consideration is paid, or agreed to be paid, by
the lessor for the surrender of the lease;

(d) an easement;
(e) aright of way;

(f) amining tenement in whole or in part, if the surrender is
made in contemplation of, or as part of an agreement
that, the tenement, or the part of the tenement, be
granted to, or acquired by, another person;

(g) aright under an application under the Mining Act 1978
for a mining tenement;

(h) any other dutiable property prescribed for the purposes
of this section.

Part 4 — Collection of transfer duty

Division 1 — Liability for transfer duty

19. When liability for duty arises

(1)  Subject to subsection (2), liability for duty chargeable on a
dutiable transaction described in Schedule 1 column 2, arises at
the earlier of —

(a) the time referred to opposite the transaction in column 3;
or
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20.

21.

22,

)

(b) ifthe transaction is, or will be, effected by an
instrument, when the instrument is executed.

If a general conditional agreement is terminated on relevant
grounds before a transaction record for it is required to be
lodged under section 23 then liability for duty does not arise in
respect of the general conditional agreement.

Person liable to pay duty

The person liable to pay duty chargeable on a dutiable
transaction described in Schedule 1 column 2 is the person
described opposite that transaction in Schedule 1 column 4,
unless another person is required under this Chapter to pay the
duty.

Joint tenants to be treated as tenants in common in equal
shares

For the purpose of charging duty, joint tenants of dutiable
property are taken to hold the dutiable property as tenants in
common in equal shares.

Division 2 — Lodging transaction records

Transfer duty statement to be made if no instrument

The person liable to pay duty on a dutiable transaction must
make a transfer duty statement in the approved form within the
time provided under section 23 for lodging the state