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The purpose of this bill is to introduce greater flexibility in the regime under which the 
State owned electricity corporations, Synergy, Western Power and Horizon Power pay 
dividends by adopting an approach more in line with that contained in the 
Commonwealth Corporations Act 2001.  The increased flexibility will operate in two 
matters, namely, the criteria that must be satisfied when calculating the amount of a 
dividend, and the time when a dividend is to be paid.  

Under the current provisions of the Electricity Corporations Act 2005, the amount of a 
dividend recommended by the board to the Minister must be calculated by reference to 
the profits of that corporation.  As a matter of practice, the actual setting of the dividend 
occurs through the dividend policy that applies under the corporation’s statement of 
corporate intent and is typically set as a percentage of the corporation’s net profit after 
tax for the relevant financial year. This approach has its foundation in an earlier (and 
since superseded) dividends framework established by the corporations law. 

The effect of the current provisions is that the corporations are prohibited from paying a 
dividend amount that exceeds 100 per cent of net profit after tax.  These arrangements 
produce an anomalous outcome in situations where a corporation finds itself holding a 
cash surplus that does not constitute a profit for the purposes of the relevant accounting 
standards.  In these sorts of circumstances, the corporation is currently prohibited from 
returning the surplus to the State by way of a dividend.  

An example of where this could occur is where a corporation generates cash or 
revenues which are surplus to any requirement to re-invest in the business.  Under the 
current arrangements, this cannot be returned to the State by way of a dividend.   

This example illustrates that the current legislative provisions have the potential to result 
in a corporation being required to retain a cash amount that it has no efficient use for. It 
is imperative that such amounts be able to be returned to the State so that they can be 
put to the most efficient use.  In order to address this issue, the bill replaces the current 
“profits test” for the payment of dividends with a test based on the net asset and 
solvency position of the corporation, modelled on the dividend regime currently in force 
under the Commonwealth Corporations Act 2001.  

Under the new test, the board of a corporation is required to be satisfied of several 
matters in recommending the amount of a dividend.  First, that the dividend will not result 
in the corporation’s net assets becoming negative, that is, a “balance sheet” test.  
Secondly, that the corporation will be solvent immediately following the payment of the 
dividend.  Provided these criteria are satisfied, the recommendation of the board is not 
constrained by reference to profits.  The board will of course, continue to frame its 
recommendations consistent with its statement of corporate intent in place at that time, 
which includes a dividend policy used by the boards when making their 
recommendation. 

As is the case with the current regime, the Minister will retain the ability to direct a 
corporation to pay a dividend amount other than that recommended by the board.  Prior 
to issuing such a direction, the Minister must be satisfied of the same criteria as the 
board in making the original recommendation.  The bill provides that it is sufficient for the 
Minister to rely on the advice of the board in order to be satisfied of these matters.  This 
reflects the reality that it is the corporations who most readily possess the information 
necessary to assess the three criteria.  
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Replacing the profits based approach to dividends with a net asset and solvency test will 
bring Synergy, Western Power and Horizon Power into closer alignment with the 
dividend regime for corporations registered under the Commonwealth Corporations Act 
2001 and State owned energy businesses in other Australian jurisdictions such as New 

South Wales and Queensland.  The existing dividend regime and the profits test on 
which it is based originated in historical companies legislation that has been superseded 
in these jurisdictions. 

I now turn to the second matter to which this bill relates, the introduction of increased 
flexibility in the time when the corporations may pay dividends.  Under the current 
arrangements, the corporations cannot pay dividends on an interim basis, they only pay 
annually.  The importance of providing government trading enterprises (GTEs) with the 
flexibility to pay dividends on an interim basis is well recognised.  

For example, recent amendments to legislation for other Western Australian GTEs, such 
as the Insurance Commission of Western Australia Amendment Bill 2013 and the Ports 
Legislation Amendment Bill 2013, have provided the relevant GTE with the ability to pay 
interim dividends.  Such arrangements are considered necessary to enable GTEs to 
manage their financial position in an efficient and flexible manner and are consistent with 
the rules applying to corporations registered under the Commonwealth Corporations Act 
2001. 

Accordingly, the bill enables the Minister to notify the board of a corporation that an 
interim dividend is to be paid, and for the board, upon such notification, to recommend 
the amount of a dividend to the Minister.  As is the case with annual dividends, the 
Minister retains discretion to direct the corporation to pay an amount other than that 
recommended by the board provided of course, that the criteria I referred to earlier are 
satisfied. 

It is important to note that these measures do no more than increase the flexibility of the 
existing regime.  The corporations, and/or the Minister, as the case may be, will continue 
to have the ability to apply a profit based approach to dividends, as a matter of policy, if 
that is considered appropriate.  If, as a matter of policy, the broader, solvency-based 
approach to dividend calculation contained in this bill is adopted by government, that 
approach will be consistent with current corporations law frameworks. 

This bill will enable Synergy, Western Power and Horizon Power to pay an increased 
amount of dividend in a timelier manner than is permitted under the current legislative 
arrangements.   

Pursuant to Legislative Council Standing Order 126(1), I advise that this bill is not a 
uniform legislation bill.  It does not ratify or give effect to an intergovernmental or 
multilateral agreement to which the Government of the State is a party.  Nor does this 
bill, by reason of its subject matter, introduce a uniform scheme or uniform laws 
throughout the Commonwealth. 

I commend the bill to the house and I table the Explanatory Memorandum. 
 


