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Hearing commenced at 1.28 pm 
 
Mr JOSHUA THOMSON 
Solicitor-General, Western Australia, sworn and examined: 
 
Ms ILSE PETERSON 
Adviser, State Solicitor’s Office, sworn and examined: 
 
 

The CHAIRMAN: Good afternoon. On behalf of the committee, I would like to welcome you to the 
meeting and this hearing. Before we begin, I ask that each of you take the oath or the affirmation 
but before doing so please state your full name, contact address and the capacity in which you 
appear before the committee and then either the oath or the affirmation as you prefer.  

[Witnesses took the affirmation.] 

The CHAIRMAN: You will have signed a document entitled “Information for Witnesses”. Have you 
each read and understood that document? 

The WITNESSES: Yes.  

The CHAIRMAN: These proceedings are being recorded by Hansard. A transcript of your evidence 
will be provided to you. To assist the committee and Hansard, would you please quote the full title 
of any document that you refer to during the course of this hearing so that they have a record of 
that and can identify it and others can identify it. Please be aware that the microphones in front of 
you are sensitive. Try to talk into them and ensure that you do not cover them with papers or make 
noise near them. Try to speak in turn so that you are not speaking over each other.  

I remind you that your transcript will become a matter of the public record. If for some reason you 
wish to make a confidential statement during today’s proceedings you should request that the 
evidence be taken in closed session. If the committee grants that request, any public and media in 
attendance will be excluded from the hearing. Please note that until such time as the transcript of 
your public evidence is finalised, it should not be made public. I advise you that the publication of 
disclosure of the uncorrected transcript of evidence may constitute a contempt of Parliament and 
may mean that the material published or disclosed is not subject to parliamentary privilege.  

You are aware of the subject matter that we are dealing with, which is the Child Support 
(Commonwealth Powers) Bill 2018. Do either of you wish to make an opening statement regarding 
the legislation?   

Ms Peterson: I will make a brief opening statement. As you are aware, Western Australia has 
previously adopted commonwealth changes to child maintenance. It has not referred powers but 
this bill is doing just that, and the reason for that is that there are have been a number of issues with 
adopting and those issues have predominantly been caused by the hiatus period between 
commonwealth amendments to maintenance laws and the period it takes for the state to effectively 
catch up or adopt. This bill attempts to remedy that position by referring powers from the state to 
the commonwealth dealing with child maintenance. In doing that, there are some things that need 
to be done in that we need to adopt commonwealth changes to date and we also need to refer and 
repeal. That is effectively what this bill does.  

The CHAIRMAN: Thank you. The remit of our committee is really to look at the manner in which 
legislation that is part of a uniform scheme or some intergovernmental agreement and the like 
affects Western Australian parliamentary sovereignty. That is the area that we are most concerned 
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with examining today. Of course, as any part of a national scheme there is always the prospect that 
some qualification of Western Australia’s parliamentary sovereignty may be necessary. The 
question is how far that goes, whether it is justified in the circumstances and also how it can be 
preserved while still being consistent with the objectives that are to be achieved. In this particular 
case, I can recall in my previous life—well, my previous manifestation before I became a shadow of 
my former self—that the issue had been examined and the advice that I received was that there 
was certain risk to undertaking this sort of course and part of that turned around the question of 
what the definition of “maintenance” might be and how it might be used or misused, if you like, by 
the commonwealth in expanding its role. Perhaps you can take us through why it is and what level 
of confidence you have that we will not find ourselves having a child support scheme that goes 
beyond what is currently contemplated and go into some of the areas that I think have been touched 
on by the Attorney General as risks. For example, the expansion of the concept of maintenance 
beyond the provision of funds and things of that character. What does it involve as far as the state 
is concerned at the moment, the case law around that if necessary and what are the prospects of it 
being unreasonably extended beyond what Parliament might have in mind?  

Ms Peterson: I will start with the easy part first. Previously, we have adopted every commonwealth 
amendment so certainly historically there has not been any cause for alarm. The commonwealth 
has not done things in this sphere that the state is uncomfortable with. To that extent, we can have 
some comfort going forward. Certainly in relation to the breadth of maintenance, as you have 
correctly pointed out that has been referred to as an issue. It is something that we are aware that, 
because there has not been a definition of “maintenance” in the legislation, there is a prospect that 
the commonwealth could now go wider than the state would hope. In the note to the committee, 
we have given the example of an order to provide a child with a house. Our answer to that would 
be the termination of such a reference. We have detailed the four points following the outlining of 
the issue, and if I may repeat them for the record. To protect WA’s Parliament’s sovereignty in 
relation to the issues, the safeguards include, first, the WA Governor, with the approval of both the 
Legislative Assembly and the Legislative Council, can, by proclamation, terminate the reference. 
Second, the WA Parliament may repeal its referral legislation to, say, the High Court. This has been 
indicated in The Queen v Public Vehicles Licensing Appeal Tribunal [1964], HCA 15, paragraph 9. 
Third, the validity of commonwealth legislation can be challenged in court as being beyond the 
scope of referral. Finally, the scope of the term “maintenance” is a matter of statutory interpretation 
and may be influenced by the context in which it is used; namely, the child support scheme which 
relates only to monetary payments. Those are the mechanisms which the state would rely on or 
consider in the event that the commonwealth did propose to go broader than the scope of our 
reference, and give a child a house is the example that was given.  

The CHAIRMAN: Okay. Some of those are remedies after the event but a potential challenge to the 
High Court and the like, we might go into a few of those in a moment. Getting back to the question 
of what “maintenance” means, is there clear authority as to what the concept of maintenance is in 
this context? 

[1.40 pm] 

Mr Thomson: No, there is not clear authority and that is why the issue of maintenance can be 
determined without the confidence of saying, “This is what it includes; it may be broadened.” So if 
there was a clear definition, we would be in a better position than we are now. 

The CHAIRMAN: You mentioned something about maintenance and financial contribution, I think 
the word was. Can you repeat that so we understand? 
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Ms Peterson: “Maintenance” has been treated as capable of including not only the making of 
regular payments of income, but also, for example, direct provision of lodging, food and clothing. 
A court order to maintain a child could conceivably be, for example, an order to provide a child with 
a home.  

The CHAIRMAN: I know that you can speak only from a legal perspective, rather than policy, but has 
the government been given advice on that particular risk—that maintenance is not exhaustively 
defined, it is not clear what its bounds are; and that it may include more than simply the financial 
provision that has been implemented by the commonwealth to date?  

Ms Peterson: Yes, advice has been given.  

The CHAIRMAN: When was that advice given? Are you able to help us there?  

Ms Peterson: Advice was given on various drafting matters by the previous Solicitor-General, and 
the date of that advice is March 2018.  

The CHAIRMAN: I do not want to descend into getting the advice that the government has been 
given—I do not think we need to have that argument—but can I put it this way: the state of the law 
that you have outlined to us has been made apparent to the government. That is a yes, is it not? 

Ms Peterson: Yes. 

Mr Thomson: Can I make a number of points about the nature of the referral and the risks that are 
involved. First, the referral is contained in clause 5(1) of the bill, and it is — 

The matter of the maintenance of exnuptial children is referred to the Parliament of the 
Commonwealth.  

So the referral is of the “maintenance of exnuptial children”. The reason why the referral is 
necessary is, of course, because section 51(xxi) of the Constitution only gives power to the 
commonwealth to deal with marriage and it does not give power to deal with de facto couples or 
exnuptial children. In my view, a referral of power of this nature would be read in the context of a 
referral of power to the commonwealth, which is of a similar nature to those heads of power that 
are read in section 51. So the principles of construction that would be adopted in respect of a 
reference of power would be similar to the way in which you would approach the construction of 
the heads of power set out in section 51. If you were to only refer power in respect of financial 
payments, then you would be referring power for a purpose—that purpose would have to be in 
respect of financial payments for the maintenance of exnuptial children. So you do not avoid the 
problem, because you always have to specify the purpose.  

Now, that is to give you some idea of the nature of the power that is referred, and to say that in 
terms of an authority, there is no authority of which I am aware at constitutional level that goes into 
the question of how you would define maintenance. There are authorities, of course, in various 
contexts that do look at what maintenance might mean, but I do not think you would necessarily 
conclude that those authorities would govern how the High Court would go about looking at a 
reference of power, because, as I say, I think it comes in a particular constitutional framework. But, 
of course, if you look at other contexts, such as wills and trusts—charitable trusts and so forth—
maintenance is a term of wide import, and I would expect that the High Court would not adopt any 
narrow view of maintenance. Even if you were to refer it on the basis of financial payments in 
respect of maintenance, then I think a court would look at the substance of that and you would 
have, no doubt, some flexibility as to interpreting what financial payments might mean and so forth, 
or financial contribution. So the reference that WA has adopted is quite narrow; it is there, and it is 
there only for the purposes of maintenance.  
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The question of risks has to be looked at in this way. The commonwealth has legislated in respect 
of children and how they should be maintained, and it has legislation that applies uniformly 
throughout the commonwealth. We are trying to facilitate the application of that legislation equally 
to exnuptial children so that there is no difference between children of marriage and exnuptial 
children. So if the commonwealth were to play games, if you like, in terms of taking a referral of 
power and expanding it, it would be likely that it would be doing that in respect of children of a 
marriage as well as exnuptial children. What would occur is that there would then be the 
equivalence of children who are of a married couple and exnuptial children. We, in a substantive 
way, if we had not referred the power, would probably follow it anyway because we would not want 
to see the distinction between children of a marriage and exnuptial children. So then it becomes a 
question, and perhaps a legal question, about which Parliament enacts the mirror legislation, or the 
legislation that applies to exnuptial children, to achieve parity between the two. It would almost be 
unthinkable that the commonwealth would be legislating to act in a different way in relation to 
exnuptial children than children of a marriage. If it were to do that, then we could terminate the 
reference of course, and that would provide the safeguard.  

So in terms of the risk, the risk in terms of outcome seems to me to be a risk that potentially the 
commonwealth might pass legislation which generates the same position as between children of a 
marriage and children of an exnuptial couple when it ought to be the state which passes that 
legislation. We are, of course, very concerned about preserving the role of the state and the state’s 
powers generally vis-a-vis commonwealth power, but in this case the whole purpose of this 
legislation is to ensure that children of exnuptial couples are treated identically to children of 
married couples, and that risk has itself been a big problem because there has had to be catch-up 
legislation each and every time there has been an amendment. So what you are doing is you are 
balancing two different risks. One is the risk of children of an exnuptial couple being treated 
differentially from children of a married couple, against the risk of the commonwealth legislating in 
an expansive way in relation to maintenance of children of an exnuptial couple, compared with what 
the state might do, because inevitably the state would follow suit in any event. If we are talking 
about that type of risk, the question is whether the safeguard that is provided by the termination is 
a sufficient safeguard in case there is that overreaching by the commonwealth at some stage. The 
whole purpose of this legislation is to try to bring parity into the system with people acting in good 
faith. So, in summary, that seems to me to be the critical issues.  

The CHAIRMAN: Yes, I see that. There is another means that the commonwealth could go about it, 
and that is not by differentiating between exnuptial children and trying to expand the concept of 
maintenance for them alone and take advantage — 

Mr Thomson: Indeed.  

The CHAIRMAN: — but simply expanding the concept in a way that suits the commonwealth, where 
other states have already locked into that, whereas if they had a choice and revisited it now they 
might not be so keen to say that the commonwealth ought to have the ability to broaden out what 
they had originally entered into, whether it be nuptial or exnuptial children, and that the only brake 
on that against the commonwealth’s expansionism of its authority would be to say, “We wouldn’t 
agree to this with exnuptial children, so if you want to have two systems in operation, you’re going 
to have do that on your own.” But I take your point and I take it that the view at the moment is that 
the risk of an expansive interpretation, while latent, is not a seriously entertained one, or have there 
been indicia that the commonwealth might — 

[1.50 pm] 
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Mr Thomson: I am unaware personally of any indicia to that effect. I am not sure that I could go to 
the point of saying it is not a seriously entertained one, but that the risk of it seems reasonably low 
compared to the benefit that would be obtained by keeping parity between children of marriages 
and exnuptial children. There is always that remedy available to us and also, as I understand it, to 
other states if the commonwealth overreaches for termination of references, because I think that 
other states also have the termination clause in there, but they operate perhaps in a slightly 
different way from our own termination clause. Our own termination clause requires, as I 
understand it, both houses of Parliament to approve the termination. Other states have adopted a 
termination of the reference by executive proclamation. 

The CHAIRMAN: Okay. Perhaps we can go to that element first since we are on that subject. Which 
states have adopted it and what mechanism for termination of their references? Is there any state 
that has adopted a similar one to the one that we are dealing with here?  

Ms Peterson: As I understand it, no. The other states do it by way of executive termination, but we 
are the only state that uses the Parliament and executive. 

The CHAIRMAN: What is the mechanism they use there? Is it simply a proclamation?  

Ms Peterson: Yes, similar to the redress. 

The CHAIRMAN: Why was it considered that a different mechanism be used in this instance?  

Ms Peterson: It was a policy decision and it was to give the Parliament an input into the termination 
process.  

Mr Thomson: Perhaps elaborating on that; the referral of power is something that has to occur by 
Parliament and it is something that is a referral of legislative power. Because of that, and to maintain 
the sovereignty of Parliament, I understand the policy decision may well be driven by the fact that 
if Parliament is referring it, it should be the body that takes it back because we are dealing here with 
legislative power and it is not appropriate for the executive to be making that decision. I offer that 
as what I understand the basis to be. 

The CHAIRMAN: Has this particular mechanism that has been adopted in the bill been used in other 
legislation in Western Australia? 

Ms Peterson: Yes, it has. It has been used in the Personal Property Securities (Commonwealth Laws) 
Act 2011. It has also been used in the Business Names (Commonwealth Powers) Act 2012, the 
Terrorism (Commonwealth Powers) Act 2002 and the Commonwealth Powers (De Facto 
Relationships) Act 2006. 

The CHAIRMAN: I may be wrong about this but I suspect that the mechanism is trying to have regard 
to the suspicion that Parliament views Henry VIII–type clauses generally, so this is a means of trying 
to meet that kind of objection. Would that be fair enough?  

Mr Thomson: I think it is fair to say that Henry VIII clauses also suffer from the problem of executive 
action overriding parliamentary sovereignty and, really, where there is a referral of power, it is 
legislative power and it is for Parliament to control that. 

The CHAIRMAN: Has this mechanism been used in Western Australia in the past? Has there been a 
case where a proclamation has been issued that has had the approval of Parliament, or Parliament’s 
approval has been sought beforehand and that is contemplated here?  

Mr Thomson: I cannot immediately bring one to mind but can I make this point: if there is a 
termination and it is to occur only by executive proclamation and without the approval of 
Parliament, the legal validity of that is at greater risk than one where Parliament is exercising its 
own control over the return of legislative power. 
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The CHAIRMAN: Why is that?  

Mr Thomson: For the type of policy reasons that I have just mentioned—because I am not aware of 
the High Court going into this question about terminating by executive proclamation. 

The CHAIRMAN: That particular mechanism has never been scrutinised for its validity in other 
jurisdictions? I take it reversing a referral of power is a fairly rare sort of a beast anyway. 

Mr Thomson: Yes. Can I put it this way? I think that there is a good basis for saying that an executive 
proclamation may well be effective, but it is a stronger basis to say that it will be effective if it is 
subject to parliamentary approval. 

The CHAIRMAN: Even if it is not found to be a valid means of terminating a reference, I take it that 
the Parliament of Western Australia can still enact legislation to repeal the reference. There is that 
safeguard, albeit rather more involved.  

Mr Thomson: But one issue does arise about that question and it is this: if you look at the legislation 
as it stands at the moment, clause 4(2) states particularly that the adoption has effect, because the 
termination relates both to the reference and the adoption, and clause 4(2) specifies that the 
adoption has effect for a particular period, which begins on the commencement day and ends on 
the day affixed under section 6. If you look at clause 5(5), there is that same provision in respect of 
the reference. There might be a constitutional question about the ongoing validity of 
commonwealth laws passed during the period of the reference after the termination has taken 
effect. If this legislation is accepted, it means that the reference has no continuing effect after the 
termination of the reference. If the state Parliament passes a law in any event — 

Put it this way, the referral of power here is limited by the terms of the legislation. If what happens 
is that the state Parliament enacts legislation subsequently to terminate a reference, that might be 
a less good position in terms of the ongoing validity of commonwealth laws passed in that 
intervening period. Now that is a matter of debate. That has never been tested but that is one 
reason why you might want to prefer to have the limit expressed in the legislation that does the 
reference. 

Ms Peterson: During this pause, may I just correct my evidence. The Commonwealth Powers 
(De Facto Relationships) Act 2006 does not terminate by way of Parliament; it terminates by way of 
executive. 

The CHAIRMAN: Just by way of clarification, “exnuptial child”, one that is born outside the marriage 
relationship, even before the marriage — 

Mr Thomson: That would be our understanding of it, if to the extent that the concept of exnuptial 
is given a wider meaning and could somehow mean something a little bit wider than that and include 
a child born within a marriage or a child born within an area of commonwealth power under the 
Constitution, then the operation of clause 5(4) would mean that it cannot be construed that way, 
or has no effect in terms of the reference, because you cannot refer something that is already within 
commonwealth power. 

[2.00 pm] 

The CHAIRMAN: So the purpose of subsection (4) of section (5) is really to avoid the section 109 
problems? 

Mr Thomson: Yes, and to avoid problems about the legislation having effect, because you are not 
referring something that you do not have. 

The CHAIRMAN: Over something that it cannot have an effect on? 
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Mr Thomson: Yes, exactly. 

The CHAIRMAN: Currently, what is the understanding as to what an exnuptial child is? 

Mr Thomson: It is as you have stated it—at least that is my understanding. 

The CHAIRMAN: Does that include a child born before the marriage, albeit a child of that union? 

Mr Thomson: I think, but I am not sure, that a child that is born before marriage, but then the 
parents are later married, is, by the commonwealth legislation, regarded as a child of the marriage, 
but I would need to check that. 

The CHAIRMAN: If you would, please, just so that we can include it in the report. We will take it on 
notice. 

Mr Thomson: Yes, I think that might be easier, because I am not regularly practising in the family 
law area. 

The CHAIRMAN: I have not had anything to do with it in about 30 years.  

The Advisory Officer: We will make that question on notice A1? 

The CHAIRMAN: Yes. 

Were any other options explored to effect an expeditious adoption of commonwealth child support 
laws—or considered—before instructions were given for this particular bill? 

Ms Peterson: Previously, we have tried to have administrative arrangements in place whereby we 
would liaise with the commonwealth to ensure that we could catch up as quickly as possible, but in 
terms of other options, I think we considered in the briefing note, which talks to prospective 
adoptions, and there are issues with that. I think this is considered the safest option. 

The CHAIRMAN: Are all the commonwealth amendments to the commonwealth’s child support 
laws enacted since 1 September 2017, which I think was the last adoption, to be adopted by this? 

Ms Peterson: Yes. I have just recently conferred with the commonwealth and there are not any 
further matters that need to be —  

The CHAIRMAN: In annexure A that has been provided to us, are they all included? 

Ms Peterson: They are. 

The CHAIRMAN: So there are no more outside that? 

Ms Peterson: That is correct. 

The CHAIRMAN: Are there any contemplated? 

Ms Peterson: No, I understand there are not. 

The CHAIRMAN: Turning to clause 5, the matter of the maintenance of exnuptial children, can you 
explain the use of the word “matter” as opposed to the reference to “the maintenance”? I take it 
that that is the term of art that needs to be used in order to comply with the provisions of the 
Constitution? 

Mr Thomson: Yes. If you look at section 51 of the Constitution, it talks about — 

The Parliament shall, subject to this Constitution, have power to make laws for the peace, 
order, and good government of the Commonwealth with respect to: 

It goes on to state in subsection (xxxvii) — 

matters referred to the Parliament of the Commonwealth by the Parliament or 
Parliaments of any State or States, but so that the law shall extend only to States by 
whose Parliaments the matter is referred, or which afterwards adopt the law;  
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The use of the word “matter” I think emphasises the point that I was making previously—that what 
you are referring is a topic or a matter upon which the commonwealth then exercises a power of 
the same nature as the other powers in section 51. If you look at the other powers in section 51, 
they are all about matters defined by topic. 

Can I perhaps just go back to the question that was posed to me about children born before a 
marriage? For the purposes of part VII of the commonwealth Family Law Act, section 60F(1) says — 

A reference in this Act to a child of a marriage includes, subject to subsection (3), a reference 
to each of the following children: 

(a) a child adopted since the marriage by the husband and wife or by either of them with 
the consent of the other; — 

I think this is the relevant provision — 

(b) a child of the husband and wife born before the marriage; 

(c) a child who is, under subsection 60H(1) or section 60HB, the child of the husband and 
wife. 

That provision was subject to subsection (3), which is about adoption. I think the answer to the 
question that I was posed is found in section 60F(1)(b). 

The CHAIRMAN: As far as the Family Law Act is concerned anyway, which presumably has not been 
challenged as being outside the power of the commonwealth — 

Mr Thomson: Yes; that is right. 

The CHAIRMAN: We will remove that one as a question on notice. 

Turning to subclause (2) of clause 5, there is a clarification of what “matter” involves and it is said 
to include the matter of amending or otherwise affecting the operation of commonwealth child 
support laws. I can understand “amending”. How broad is “or otherwise affecting the operation of”? 
Is that as narrow as can be or does it allow for certain latitude on the part of the commonwealth? 
What is the point of “or otherwise affecting”? How broadly can that be applied? What sort of things 
are contemplated by that? 

Mr Thomson: I imagine that there are occasions when other pieces of commonwealth legislation 
may not expressly amend but may incidentally affect the scope or the operation of the 
commonwealth child support laws. I had taken it to mean that type of situation where there is some 
form of indirect amendment to the act. 

The CHAIRMAN: Can you give us an illustrative example? Do you want to take that on notice? Just 
so we get an idea of the metes and bounds of it, what sort of things are contemplated by that? 

Mr Thomson: I had in mind perhaps that there might be some form of taxation consequence that 
relates to the payment of a contribution. That might be affected by some changes to the Income 
Tax Assessment Act, but it may not directly amend the commonwealth child support laws, and so 
that might “otherwise affect”. For example, perhaps, if there were an amendment to say that the 
calculation of the financial contribution shall exclude certain expenses under the commonwealth 
child support law, that might be affected by amendments—sorry; if the calculation of the basis for 
the contribution that is required under the child support laws is the amount of income that is 
earned, but then the commonwealth changes the way in which you calculate income earned, 
because it allows you to take into account other expenses, you can imagine that that would affect 
the commonwealth child support laws, but it would not be a direct amendment of it. 
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The CHAIRMAN: Subclause (3) mentions a couple of matters that are not included within the 
concept of a “matter referred”. Can you just outline what the effect of those is, please, and the point 
of that subclause? 

Mr Thomson: I understand that to be, again, to prevent any reference of a matter which is already 
within the commonwealth legislative power that has been dealt with by the Family Law Act. 

[2.10 pm] 

The CHAIRMAN: Just going back a moment, I suppose we should have started off on this, but is it 
true to say that Western Australia is the only Australian state that has not referred its power to 
make laws about children whose parents are not married?  

Ms Peterson: That is correct. Yes. 

Mr Thomson: Can I just, in elaboration of the last question that I was asked, refer the committee to 
the explanatory memorandum for this bill and what appears under clause 5 on the third page of 
that explanatory memorandum. Commencing on the fourth line of the paragraph, the first main 
paragraph under clause 5 says — 

This is to prevent Part VII applying, as Commonwealth law, in Western Australia. This will 
preserve the similar provisions in the Family Court Act 1977 (WA). 

I think that is part of the intent of clause 5(3).  

The CHAIRMAN: Turning to the termination provisions for a moment, termination day in subclause 
2 of clause 6 must be no earlier than the first day after the end of the period of 12 months, beginning 
with the day on which the proclamation is published in the Gazette. Before it can be published in 
the Gazette, it cannot be made unless there is an approval by resolution of both houses of 
Parliament. Why was 12 months chosen as a date for termination as opposed to something more 
immediate, if in fact the will of Parliament is to terminate the reference of power?  

Ms Peterson: It was to give time to set up a whole new administrative legal system for which child 
support can be put in place. It was considered that 12 months would be a realistic time.  

Mr Thomson: Can I add to that that what is terminated is not simply the referral but also the 
adoption. Because the adoption is terminated, then all of the things that have happened previously 
need to be validated or dealt with through a legislative regime—put into place by the state 
Parliament.  

The CHAIRMAN: So if at the end of that period if there is no other action taken, there is no child 
support scheme available in Western Australia, either as established by the original adoption or 
otherwise, it has to construct an entire scheme separately for exnuptial children?  

Ms Peterson: That is correct.  

Mr Thomson: Or at least there is a significant debate about the status of what has happened, 
because there might be a question as to whether the scheme, up until the point of the adoption, 
and the referral applies, and so you would want it all dealt with by proper state legislation.  

The CHAIRMAN: Yes. What exactly is the mechanism, though, by way of Parliament dealing with 
these things? Has there been a look at the standing orders and the mechanisms by which Parliament 
deals with resolutions, let alone this unique mechanism to see how it would actually work in 
practice? Or is that something that is being considered as a matter for Parliament to sort out? I am 
just trying to work out how it happens. Presumably the Attorney General or some appropriate 
minister moves in one or other of the houses a motion on notice that the appropriately worded 
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proclamation be adopted by this house. No priority is given to it, it has no particular status above 
any other motion on notice. Is that your understanding?  

Mr Thomson: The question of when it is dealt with and whether it is dealt with pursuant to the 
standing orders or whether the standing orders are suspended in order to deal with it, is a matter 
for that house of Parliament, because the thing that makes it effective is the proclamation by the 
Governor that follows pursuant to clause 6(1), but that cannot happen until clause 6(7) has been 
satisfied. That is the parliamentary check, if you like, upon the efficacy of a proclamation under 
clause 6(1) and that it is a matter of Parliament and how it deals with its business. Can I give an 
example at a commonwealth level?  

The CHAIRMAN: Please do.  

Mr Thomson: When the legislation about the funding of various schemes, pursuant to executive 
power, that occurred after what was in doubt after Williams and Commonwealth, the 
commonwealth Parliament managed, I think, to put into place a legislation to fix up the problem 
within I think a space of six days. So, they gave it great legislative priority in order to prevent the 
consequences of that causing a significant problem, not only for the school chaplaincy program, but 
for many other programs that were based on that conception of the executive power of the 
commonwealth to spend money. That was an example of the great priority that can be accorded to 
something if Parliament sees that it is necessary.  

The CHAIRMAN: I think that you have covered for us all the issues that we wanted some clarification 
on; I appreciate that. If there is anything that occurs to you after you have left the room or slept on 
it that you feel ought to be added to your evidence in order to clarify it, to qualify it or to correct it, 
please let us know. 

Mr Thomson: The only thing that I would say is that if you would like us to find out whether there 
has been any termination of a reference and the circumstances in which that has occurred 
previously, we can do that and submit that to the committee.  

The CHAIRMAN: That would helpful, so we know just whether this has been done and whether it is 
possible and how it can be done. 

The Advisory Officer: We are talking in this state?  

Mr Thomson: Yes.  

The CHAIRMAN: I do not think there is, I cannot imagine.  

Mr Thomson: I can only think of something happening earlier in the commonwealth, perhaps back 
into the first 50 years of federation, but if you would like us to make those investigations we will do 
so and we will submit that. 

The CHAIRMAN: I would appreciate it, yes. It would be helpful.  

Mr Thomson: Is there a time frame — 

The Advisory Officer: As soon as possible.  

The CHAIRMAN: How long do you reckon it would take to complete that? 

The Advisory Officer: It is not that urgent. 

Mr Thomson: Maybe 14 days.  

The Advisory Officer: We are meeting again on the 25th, so maybe on the Friday before that. 

Mr Thomson: The 21st?  

The CHAIRMAN: The 22nd, by close of business. 
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Mr Thomson: That is fine. You just specify a day and we will have it done.  

The CHAIRMAN: Okay, by the 21st. That will give us a day to get the papers to us and be ready for 
the meeting on the 25th.  

The Advisory Officer: We will make that question on notice 1.  

Mr Thomson: Yes, thank you. 

The CHAIRMAN: Thank you for attending today. A transcript of the hearing will be forwarded to you 
for correction. If you believe that any correction should be made because of typographical or 
transcription errors, please indicate what they are on the transcript and return it. And if you could 
address the question, I think it is, on notice by the date that we have indicated, and if there is any 
additional information that you may have or you wish to elaborate on certain points, please provide 
the supplementary evidence for the committee to consider when you return your corrected 
transcript of evidence. Thank you very much for your assistance. 

I suppose the one overarching question is: are you satisfied that this is a mechanism, in your 
professional judgement, that is the safest available to the Parliament, to be consistent with policy, 
and that there is no improvement that you can think of that ought to be considered in order to 
preserve parliamentary sovereignty while being consistent with the aims of expediting the adoption 
as seamlessly as possible amendments to the laws? 

Mr Thomson: I am so satisfied. 

The CHAIRMAN: Ms Petersen?  

Ms Peterson: Yes, also.  

The CHAIRMAN: If anything goes wrong, then we send the Sergeant-at-Arms or the Usher of the 
Black Rod out to your place to lean on you!  

Ms Peterson: You have our addresses.  

The CHAIRMAN: We know where to find you! Thank you very much for your help.  

Hearing concluded at 2.20 pm 

__________ 
 


