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RECOMMENDATIONS 

Recommendations are grouped as th ey appear in the text at the page number indi cated: 

Page 9 

Recommendation I: The Committee recommends that the Legislative Council consider 
proposed clause 118(4) of the Information Privacy Bill, or any similar clause giving 
employees at the Office of the Information Commissioner similar rights to employees at 
other statutory office holder offices, when the bill is tabled in the Council. 

Page 13 

Recommendation 2: The Committee recommends that the Commissioner for Public 
Sector Standards and the Public Sector Commissioner consider: 

• incorporating the secondment principles stated in the Parliamelltary Series: 
Report Olle into the OPSSC's revised standards: 

• implementing standards, policies and procedures requiring a review of 
secondments of more than six months at least once a year. The review should 
involve the secondee, the home agency and the host agency: and 

• implementing standards, policies and procedures that ensure that the home 
agency formally advises secondees at the time of entering into a secondment of 
the legislation, policies and practices (including the right of return provisions) 
applicable to being seconded. It would be preferable if this advice was confirmed 
in writing. Secondees should be reminded of this information during any review. 

Page 2 1 

Recommendation 3: The Committee recommends that a higher priority should be 
given by chief executive officers and their agencies in promoting awareness of the PID 
Act. 

Page 28 

Recommendation 4: The Committee recommends that chief executive officers seek the 
assistance of the Public Sector Commissioner where or when a grievance dispute is 
protracted, intractable and characterised by an irretrievable breakdown in the 
relationship between the parties. 

Page 28 

Recommendation 5: The Committee recommends that chief executive officers seek the 
assistance of the Public Sector Commissioner where a grievance dispute involves a 
complaint against the chief executive officer and the grievance has not been resolved 
within a reasonable time frame. 





CHAPTER! 

INTRODUCTION 

1.1 This report informs of the activities, findings and recommendations of the Standing 

Committee on Public Administration (t he Committee) in relation to the inquiry into 

Statutory Office I-Iolders ' Grievance Procedures (t he inquiry). 

1.2 The Committee considered the procedures and practices applicable to public sector 

seconded employees (secondees) and the protection provided to people who make 

public interest disclosures and related matters. The Committee also considered the 

grievance procedures observed by the Office of the Parliamentary Commissioner for 

Administrative In vestigations (Ombudsman's Office), the Office of the Public Sector 

Standards Commissioner (OPSSC) and the Office of the Information Commissioner 

(01C). 

1.3 The Committee considered the case of Mr Chris Read, public servant, as a case study. 

ESTABLISHING THE INQUIRY 

1.4 On 18 June 2008 the Legislative Council referred the inquiry into Statutory Office 

Holder 's Grievance Procedures to the Committee. This inquiry ceased when 

Parliament was prorogued on 7 August 2008. 

1.5 On 12 November 2008 the inquiry was effectively resumed when the Committee 

resolved to commence an own motion inquiry into the Statutory Office Holders' 

Grievance Procedures. 

1.6 The inquiry 's terms of reference are:' 

The Committee is to inquire into the following matters: 

I. Review of th e status of emp loyees seconded for two years or more under Sections 

61 and 66 oflhe Public Sector Management Act 19942 

2. Review of the protection of seconded employees who make a publ ic di sclosure 

under the Public Interest Disclosure Act 2003. 

3. Review of the current internal feedback and complaint procedures observed by 

seconded and substantive employees in the offices of the Parliamentary 

Terms or references 2. 3 and 4 were the same as the previolls inquiry ' s terms of reference. There were 
changes 10 lerm or reference I. 

The prev ious inqui ry"s terlll of reference I referred 10 section 65 . nOI section 66. or the Pllblic Sector 
l\4anagemenf Act 199-1. 
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Commissioner for Administrative In vestigations, the Public Sector Standards 

Commissioner, and the Information Commissioner. 

4. The grievances of Mr Chris Read be considered as a case study In the 

Committee's inquiry into these matters. 

1.7 Hon Helen Morton MLC was a participating member of the Committee for the 

purpose of the inquiry, with leave to deliberate and receive Committee documents 

relating to the inquiry. 

CONDUCT OF THE INQUIRY 

1.8 In June 2008 the Committee requested submissions and documents from Hon Alan 

Carpenter MLA, then Premier and Minister for Public Sector Man agement, the 

Ombudsman 's Office, OPSSC and O le. The Committee also invited Mr Chri s Read to 

provide a submission. The inquiry was advertised in The West Australian. 

1.9 In November 2008, after th e inquiry was effectively re-establi shed as an own motion 

inquiry, the Committee wrote to the Ombudsman 's Office, OPSSC, OIC and members 

of the public it had received correspondence from, advising of the inquiry's new terms 

of reference and inviting them to make further submissions if they wished. 

1.10 In December 2008 the Committee asked Hon Colin Barnett MLA, Premier, to provide 

data on public sector secondments. The Committee also invited the Public Sector 

Commission to provide a submission. 

1.11 The Committee corresponded with and received submissions and docum ents from the 

Department of th e Premier and Cabinet ( OPC), Public Sector Commission, 

Ombudsman 's Office, OPSSC, O IC and private individual s. 

1.1 2 The Committee received six submissions (and a further correspondence, answers to 

questions on notice (QON) and additional information from submitters) . A list of 

submi ssions is attached at Appendix I. 

1.1 3 Between December 2008 and Apri l 2009 the Committee conducted S IX private 

hearings. It is appropriate that these hearings remain pri vate due to the nature of the 

evidence given. Personal details of public servants (not only Mr Chris Read) and 

private matters between public servants were often di sc ussed during these hearings. 

1.14 The Committee often provided written questions to witnesses prior to the private 

hearings, asked QON during the hearing and requested additiona l information after the 

hearing. The li st of private hearings is attached at Appendix 2. 

2 



CHAPTER 2 

BACKGROUND 

2.1 The Committee considered the gri evances of Mr Chri s Read as a case study in thi s 

inquiry (see term of reference 4). The inquiry was initi all y re ferred to the Committee 

following debate in the Legislati ve Council regarding Mr Read's circumstances. 

2.2 The Committee inquired into Mr Read's case only for the purposes of considering 

whether his case revea led issues in the system of public admini stration. The 

Committee 's role was not to make findings specific to Mr Read's case . 

2.3 The Committee acknowledges that there has been significant reform In public 

admini stration since 2000. The Committee ' s role in th e inquiry was to identi fy any 

issues with current standards, procedures and practices, not focu s on past practices . 

2.4 Mr Read' s case did, howe ver, id enti fy inquiry issues and focus the Committee ' s 

attention on particul ar issues and practices applying to secondees, people who make 

public interest di sclosures and public sector gri evance procedures. For this reason , a 

summary of Mr Read's circumstances is provided below. 

MR READ 

2.5 Prior to June 1993 Mr Read was employed as a permanent level 6 public servant with 

the Western Australian Industrial Relations Commission (WAIRC). 

2.6 In June 1993 Mr Read commenced a three month secondment at the Ombudsman 's 

Office as a level 6 employee. Further secondment term s were approved. In Jun e 1997 

Mr Read secured a secondment to 30 June 2000. Mr Read was seconded to th e 

Ombudsman's Office for seven years. 

2.7 In September 1998 Mr Read attained a level 7 cl assification at the Ombudsman 's 

Office backdated to October 1997. Through increment increases, Mr Read was paid at 

leve l 7.3 in June 2000. (The Ombudsman 's review was in accordance with th e 

Ombudsman's workpl ace agreement. The Ombudsman has no power to recl assify a 

perm anent public service offi cer). 

2.8 In February 1999 Mr Read first complained about th e Ombudsman and the 'OSCAR' 

project (an informati on technology project) the Ombudsman's Office was 

implementin g. In May 1999 Mr Read lodged a 'Revised Gri evance' and in February 

2000 he lodged a 'Sta ff Gri evance' with the Ombudsman's Offic e. Mr Read also 

lodged a Worker 's Compensation Claim and Workpl ace Injury Report. 

3 
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2.9 On 20 June 2000 Mr Read received written advice from the Ombudsman th at he had 

decided not to recommend Mr Read 's re-appointm ent at the Ombudsman 's Offic e. 

2.10 On I Jul y 2000 Mr Read was transferred from the WA IRC to OPC at level 6.4 (hi s 

public sector substanti ve cl ass ification), with 'sa lary maintenance' at level 7.3. The 

dispute about exactly what thi s meant, and Mr Read 's class ification and pay leve l, is 

only now be in g resol ved.' 

2.11 Mr Read did not occupy a OPC positi on. Mr Read remained on th e attached li st (a lso 

known as the supernumerary list or surplus li st). Mr Read was pl aced w ith other 

public service agencies for periods until 2003. Mr Read has sought re-employment by 

successive Ombudsmen and w ith public sector agenci es w ithout success. Mr Read has 

not attend ed work on a full time basis s ince 2002 and has been on 'spec ial leave on 

full pay' s ince September 2003. Mr Read has been pa id at leve l 6.4 since Febru ary 

2004 and, pursuant to a WAIRC order, at leve l 7.3 s ince 3 April 2009. 

2.1 2 In March 2009 the WAIRC decl ared that Mr Read is a substanti ve level 6 empl oyee 

and that he o ught to be have been paid at leve l 7.3 from the commencement o f hi s 

employment w ith OPC, and any increases to that level subsequent to A ugust 2000' 

The Committee understands that a formal order has recently been issued. 

4 

DPC advised Ihal Ihey had no power 10 red assif:y Mr Read under publi c sector procedures. part icu larl y 
Approved Procedure I. Mr Peter Conran, Di rector Genera l. and Mr Gregory Moore. Assistant Director 
General. Stale Adm inistrati o n and Corporate Support. DP C. Transcript of Evidence, I April 2009. pp4-7. 

Director General. Department of the Premier and Cabinet v /vlr Chris Read. 2009 \VAl RC 00 I 14. 
deli vered 13 March 2009. 



CHAPTER 3 

THE STATUS OF EMPLOYEES SECONDED FOR TWO YEARS OR 

MORE UNDER SECTONS 61 AND 66 OF THE PUBLIC 

SECTOR MANAGEMENT ACT 1994 

3.1 The inquiry 's term of reference 2 required the Committee to revIew the status of 

employees seconded for two years or more under sections 61 and 66 of the Public 

Sector Management Act 1994 (PSMA). 

3.2 The PSMA authorises public sector secondment. The public sector Secondment 

Standard, established by the Commissioner for Public Sector Standards, sets the 

minimum standards of merit, equity and probity to be met by public sector agencies. 

Agencies may also have individual policies and procedures relating to secondment. 

3.3 The standards and procedures noted below apply to all seconded employees, whether 

seconded for two years or more, or not. 

PSMA 

3.4 Section 61 of the PSMA provides for 'executive officers's to be seconded to another 

public sector or outside organisation. Section 61 provides: 

Secondment of executive officers 

An employ ing authority may. if it considers it to be in the public 

interest 10 do so and the executive officer concerned consents, enter 

into an arrangement in writing lvith the employ ing authority of a 

department or organisation or with an employer olltside the Public 

Sector for the secondment of an executive officer of an agency to 

pelform func/ions or sen'ices for. or duties in the service of the 

employ ing authority of the department or organisation or that 

employer during such period as is specified in that arrangement. 

3.5 Section 66 of the PSMA provides for 'public sector officers' to be seconded to another 

public sector or outside organisation. Section 66 provides : 

Secondment of public service officers other than executive officers 

f rom departments or organisations 

. Executive officer' is defined in section 3 PSMA to mean . chief" executive officer or senior executive 
(dlicer" and these terms are also defined in the PSMA. 

5 
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An employing authority uf a department or urganisation (in this 

section referred to as the seconding authority) may, if it considers it 

to be in the public interest to do su and the public service officer 

concerned consents. enter into an arrangement in writing l!l ith 

another sll ch employing allthority or with an employer olltside the 

Public Sector for the secondment of a public service officer (o ther 

than an execlItive officel) in the department or organisation of Ihe 

seconding authority to pelform f unctions or sen ' ices for, or duties in 

the service of the other department or organisation or thaI employer 

during sllch period as is specified in that arrangement. 

3.6 The chi ef executi ve officer (C EO) of the home agency, the agency from which a 

person is seconded, remains the secondee's substantive empl oyer. The host agency, 

the agency the person is second ed to, has day to day control of the secondee. 

3.7 The leve l of remunerat ion needs to be negotiated prior to the commencement of th e 

secondment. The secondee usually moves to the same or a hi gher classification leve l. 

A secondment can be ceased by either party. 

SECONDMENT STANDARD 

3.8 The Commissioner for Public Sector Standard s has establi shed a number of publi c 

sector stand ard s, including a Secundment Standard6 The Secundment Standard is 

attached at Appendi x 3. 

3.9 The Secondlllent Standard appl ies to ' The vuluntmy and tempormy movement of an 

employee frum their existing empluying authority tu anuther employing authority fo r 

an agreed period' . 

3.10 The current stand ard s, developed in 2001 , are bein g reviewed by Dr Ruth Shean, the 

Commissioner for Publi c Sector Stand ard s7 

3.11 There was initi ally some doubt if the public sector standards appli ed to the 

Ombudsman's Office and O IC, statutory offi ce hold er offi ces named in term of 

reference 3. These agenci es are not co vered by Part 3 of the PSMA (which defin es and 

regulates the 'public service' ) and are independent agencies with powers under their 

own legislation to set their own employment terms and conditions. 

6 

The standards are set oul in the OPSSC document Pllblic Sec/or Standards in }-fllIl/an Resource 
AlanagelJlent 200}. OPSSC also publi shes Qllestions and Answers: }-}R Principles in HlIlJlan Resollrce 
lv/al1agement (October 2008). to assist publi c sector bodies. This exp lains the standards and answers 
questi ons abo ut how to ap ply the standards. 

Document tab led by the Dr Ruth Shean. Commiss ioner for Public Sector Standards . OPSSc. at the 
heari ng on 17 February 2009. p6. The Commi ssioner in tends to introduce a new ap proach to standards 
which will include moving fro m nine standards to three standards. The new approach aims 10 streamli ne 
and be less process bound than previously. The Secondlllent Standard is proposed to become pari or the 
Appointment Standard. 
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mo re under Sec lOIlS 61 and 66 of the Public Sector Managemenl Act 1994 

3.1 2 Mr Chris Field, the Ombudsman and Mr John Lightowlers, the Acting Information 

Commissioner, however, both confirmed that their offices' comply with public sector 

standards. The Ombudsman advised th e Committee that public sector standards apply 

to the Ombudsman's Office and that his office complies with a ll standardss The 

Acting Information Commissioner advised th e Committee that whi le th ere is some 

technical uncertainty as to whether public sector standards apply to hi s office, he 

appl ies the standards because they are good practice and should be appl ied whether 

they are technically binding or not9 

THE INCIDENCE OF PUBLIC SECTOR SECONDMENTS FOR TWO YEARS OR MORE 

3.13 The Committee requested data from I-Ion Colin Barnett MLA, Premi er, on the number 

of 'execu/ive officers ' and 'public sec/or ufficers' seconded from public sector entities 

under sections 61 and 66 of the PSMA for two years or more in the last five years. 

3.14 Thi s was requested to determine whether secondment for two years or more was a 

common practice in the public sector. 

3.1 5 The data provided by the Public Sector Commission indicates that public sector 

secondment for two years or more is not common practice. 

3.16 A summary of the data provided is attached at Appendix 4. 

SECONDMENT PRACTICES AT THE OMB UDSMAN'S OFFICE, OPSSC AND OIC 

3.17 The Committee also requested information from the Ombudsman 's Office, OPSSC 

and O IC on the number of persons seconded to their agencies for two years or more 

over the last five years. Based on th e information provided, secondment for two years 

or more to these agencies does not appear to be the usual practice. 

3.18 The Commissioner for Public Sector Standards advised that 30 of the 36 OPSSC staff 

are permanent public servants, four are on fix ed term contracts and two are 

secondees. 'o According to the record s held by the office no 'executive ()fficers' or 

'public service ufficers' have been seconded to her office for two years or more 

recently. 

3.19 The Ombudsman advised that staff at hi s office are now primarily employed as 

permanent public sector employees, with some staff on a fixed term contract and 

9 

10 

Mr Chri s Field. Ombud sman, Ombudsman's Office. TlYIl1scripf of Evidence. 17 February 2009. p4. 

Mr John Lighlowlers. Ac ti ng Informat ion Commissioner. Ole. Transcript of Evidence. II March 2009, 
p4. 

Document tabled by the Dr Ruth Shean. Commissioner fiJI" Publi c Sector Standard s. O PSSC, at the 
hearing on 17 February 2009. p I. 

7 
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others on secondm ent. " Four of the 47 Ombudsman's Office employees are 

secondees. No 'execl/live officers' have been seconded to hi s office for two years or 

more in the last five years and one 'public service officer' has been seconded to hi s 

office for two years or more in the last fi ve years." 

3.20 In 2003 the Parliamenlmy Commissioner ACI 1971 was amended to allow the 

Ombudsman to make permanent staff appointments under terms and conditions the 

Ombudsman determines, with the Ombudsman as the employing authority.'3 When 

Mr Read was at the office, the Governor appointed staff. Secondments appear to have 

been a more common practice then. 

3.21 The Acting Information Commissioner advised that no 'execl/live officers' or 'pl/blic 

service officers' have been seconded to OIC for two years or more. " None of the ten 

employees at the office are secondees.15 

RIGHT OF RET URN FOR SECONDEES 

3.22 Rel evant to the status of secondees are the right of return provIsions applicable to 

permanent public sector employees who obtain a position with an independent agency, 

such as the Ombudsman's Office, OIC or Corruption and Crime Commission of 

Western Australia (CCC).16 Ri ght of return refers to an employee's right to return to 

their previous public sector employer. 

3.23 The Acting Information Commissioner advised the Committee that employees at hi s 

office do not enjoy th e right of return, as do employees at similar agencies. 

3.24 The Commissioner for Public Sector Standards provided the Committee with a useful 

summary of the employment terms and conditions, applicability of the standard s and 

the right of return provisions applicable to the Ombudsman's Office, OPSSC and Ole. 

Extracts from this summary are attached at Appendix 5. 

3.25 Regardin g the Ombudsman's Office, since 2003 section 10(5) of the Parliamen/my 

Commissioner ACI 1971 has provided that in situations where an officer employed by 

the Ombudsman's Office for a fixed term is not reappointed when hi slher term of 

office expires, if the officer was previously a permanent public servant in accordance 

with Part 3 of PSMA, the officer is : 

" 
12 

IJ 

14 

15 

" 
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Document tabled by Mr Chris Field. Ombudsman. Ombudsman·s Office. at the hearing on 
17 February 2009. pI. 

Ibid. pp2.3. 

Ibid. pI. 

Submission from Mr John Lighlowlers. Ac ting In!()I"Illal ioll Commissioner. 0 1 C. 18 Jul y 2008. pI. 

Email li·om Mr John Lighlowlers. Act ing Inf(mllal ion Commissioner, ole. 3 March 2009, attachment. 

As noted in Append ix 5 of this report. OPSSC stafr are public servants covered by Pari 3 of the PSMA. 
Iheref(we righl of" return to the public service does nOI ap pl y. 



TENTH REPORT CHAPTER 3: The status of employees seconded /i)r two years or 

more under Sec lOIlS 61 and 66 of the Public Sector Managemenl Act 1994 

enlilled 10 be appointed 10 an office lInder ParI 3 [of the PSMAjnol 

lower in slalliS Ihan Ihe office which he occlip ied immedialely prior 10 

his appointment .. 

3.26 CCC offi cers who were previously permanent publi c servants have a simil ar legislated 

ri ght of return. 

3.27 However, the Freedom oj Injormalion ACI 1992 (FOI Act) does not give a legislated 

ri ght of return to offi cers empl oyed by O IC who were previously permanent public 

servants. The FOI Act only gives th e Information Commissioner, if appointed from 

the public service, a ri ght of return on the expiration of th eir appointment to a position 

' nol lower in classification and salmy Ihan' their previous office in the public 
• 17 

service . 

3.28 Clause 11 8(4) of th e Information Pri vacy Bill proposes to amend the FO I Act to give 

O IC employees a legislated ri ght of return. This will give them a right of return as 

enjoyed by th e employees of other independent agencies. It is not known exactly when 

this bill will be tabl ed in Parli ament. " 

3.29 The Acting Informati on Commissioner supports this amendment. The Commissioner 

for Publi c Sector Standard s commented that it ' makes sense thaI all governmenl 

entities operate under similar conditions' , 19 

Committee finding and recommendation 

3.30 The Committee suggests the Legislative Council ' s consideration of legislati ve change 

to provide O IC empl oyees who were previously permanent publ ic servants, with a 

ri ght of return simil ar to that afforded employees of th e Information Commissioner, 

Ombudsman's Offi ce and CCc. 

Recommendation I: The Committee recommends that the Legislative Council consider 
proposed clause 118(4) of the Information Privacy Bill, or any similar clause giving 
employees at the Office of the Information Commissioner similar rights to employees at 
other statutory office holder offices, when the bill is tabled in the Council. 

17 

18 

19 

Sec ti on 62 FO ] Ac t. A lso . subm issio n li'om Mr John Lighlowlers. Ac ti ng In/(Jnnalion Commiss io ner. 
0 1 C. 18 July 2008. p2. and evidence fro m the Acting I nJol111al ion Commi ss ioner. Transcript of Evidence. 
I I March 2009. pp I 0-1 I. 

Proposed Commonwea lt h leg islat ion may delay this bill. Mr Jo hn Lightowlers. Act ing lnlo llllati on 
Commissioner. Ole. Transcripl of Evidence . II March 2009. p12. 

Document tabled by Dr Rut h Shean. Commissio ner I()r Public Sector Standards. OPSSc. al the hearing 
on 17 February 2009. p 15 , and ev idence from the Commissioner I()!" Publi c Sector Standards. Transcript 
(dEvidence . 17 February 2009. p18. 
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THE TERM AND REVIEW OF SECONDMENTS 

3.31 The PSMA and Secondment Standard do not limit the term of a secondment, or 

provide for a regular review of secondments. 

3.32 Issues can arise with long term secondees, particularly if a person is seconded to an 

agency outside the publ ic service. 

3.33 Employees seconded outside the public sector may become deskilled over time if they 

lose their connection with the public sector. 20 An extended secondment affects the 

home agency 's ability to 're-employ' the officer, especially when their position is no 

longer available. Long term secondments can create issues for the hom e agency as 

they are unable to plan and fill positions on a permanent basis. The domino effect can 

lead to many hom e agency employees acting in positions for extended periods.'1 The 

person second ed to a position might be deemed to have an unfair advantage when a 

merit based selection process is undertaken. 

3.34 Also, the expectation of a secondee can become difficult to manage after they are 

seconded to a higher leveL22 The secondee may consider the secondment a career 

progression akin to getting a promotion. In Mr Read 's case the Ombudsman's Office 

(which, again, is not a Part 3 PSMA public service agency) approved a leve l increase 

(to level 7) while he was a secondee. This appears to have created a sense of grievance 

when Mr Read was later transferred to OPC at hi s public service substantive level, that 

is, level 6. 

3.35 The Commissioner for Public Sector Standards noted that with independent agencies 

' Ihere is no assurance thaI posilions ostensibly struck allhe same level are indeed of 

the sallie work value. This lack of assurance of comparability of positions means that 

the transfer or secondment of staff at level can be problematic., 23 

3.36 On the other hand, secondments provide an opportunity for career development and 

the responsive allocation of reso urces and often are a positive experience for the 

20 

21 

22 

2J 
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Submission from Mr Mal Wauchope. Public Sector Commissioner. Public Sector Commission. 
14 April 2009. pl. 

Document tab led by Dr Ruth Shean. Commiss ioner for Public Sector Standards. OPSSC, at the hearing 
on 17 February 2009. p 13 . and evid ence li·om the Comm issioner for Public Sector Standard s. Tronscripl 
(dEvidence. 17 February 2009. p16. 

Submi ssion from Mr Mal Wauchope, Public Sector Commissioner. Public Sector Comm ission. 
14 April 2009. pl. 

Document tabled by Dr Ru th Shean. Commissioner f(Jr Public Sector Standards, OPSSc. at the he-dring 
on 17 February 2009. p7. and evid ence from the Comm issioner f()I" Public Sector Standard s. Transcript (~f 
Evidence. 17 February 2009. p8. 



TENTH REP ORT CHAPTER 3: The status of employees seconded /i)r two years or 

more under Sec lOIlS 61 and 66 of the Public Sector Managemenl Act 1994 

agencIes, government and individual." Secondments provide the public sector with 

flexibility and public servants with opportunities. 

3.37 The Commissioner for Public Sector Standards considers that secondments should be 

limited to short term arrangements." Public sector witnesses appearing before the 

Committee held the view that it was not appropriate to set a maximum period for 

secondment. 

3.38 Regarding the term of a secondment, the Secondment Standard currently states: 

Prolonged secondments may call into question whether a proper 

assessment of work-related requirements lva::; carried Olll 

advertising and conducting an assessment of merit for prolonged 

secondments, particularly those likely to exceed six monlhs, may 

reduce the risk of breach of Standard claims. 

3.39 In 2008 the Commissioner for Public Sector Standards issued instructions to agencies 

effectively recommending more robust regulation of secondments of more than six 

months. In the OPSSC ParliamentOlY Series: Report One the Commissioner 

recommended that chief executive officers should consider and act upon the 

following: 26 

24 

25 

26 

• all secondments requIre a proper assessment wh ich can be simple 

documentation specifying the reason for the decision ; 

• under external requirements, secondments beyond a six month period require 

advertising; 

• in exceptional circumstances, secondments can continu e beyond six months, 

but on ly where a strong business case is made for thi s to occur; and 

• the business case should specify the rational e and timeline, be endorsed by th e 

agency head, and communicated effectively to staff. 

Submi ssion from Mr Mal Wauchope. Pub li c Sector Commi ssioner. Public Sector Commi ssion. 
14 April 2009. pI. 

Document tabled by Dr Ruth Shean. Commissioner for Public Sector Standards, OPSSC. al the hearing 
on 17 February 2009. p 13, and evidence from the Commissioner fl.)!" Public Sector Standards. Transcript 
of Evidence. 17 February 2009. ppl6. 19. 

OPSSc. Parfiamenfmy 5,'eries: Reporf One. April 2008. p6. These report recommendat ions relate 10 

secondment and act ing arrangements. 
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3.40 The Commissioner advised the Committee that the above secondment principles will 

be incorporated into the revised standards .27 

3.41 Another issue considered by the Committee, was whether reviews of long term 

secondments were appropriate. In addressing this issue, Mr Mal Wauchope, Public 

Sector Commissioner, advised:2s 

I would support as parI of normal, prudent management processes. 

all parlies regularly reviewing secondment arrangements. This 1vould 

include the home and host agencies and the employee. There should 

be a conscious and considered decision by all to continue. This 

review could be undertaken evelY 12 months. although I do not think 

that a specific time frame should be mandated. 

3.42 The Committee also considered whether secondees should be formally advised of the 

legislation, policies and practices applicable to being seconded at regular intervals. 

The Committee understands that during negotiation to enter into a secondment 

employee conditions are generally spoken about and this is typically followed up with 

a letter accepted by all parties." 

Committee findings and recommendation 

3.43 The Committee supports the secondment principles stated in the Parliamentmy 

Series: Report One being incorporated into the revi sed standard. Requiring 

'exceptional circumstances' for secondments of more than six months is appropriate. 

3.44 The Committee accepts the view that a maximum period of secondment should not be 

set. 

3.45 The Committee considers that secondments for a period of more than S IX months 

should be the subj ect of a review by the home agency, host agency and the secondee 

at least once a year. The review would require all parties to consider and reflect on the 

duration and suitability of the secondment. 

3.46 The Committee is also of the view that the home agency should formally advise or 

remind secondees at the time of entering into a secondment, and at the reviews, of the 

legislation, polici es and practices (including their ri ght of return provi sions) applicable 

to being seconded. It would be preferable if thi s advice was confirmed in writing. This 

27 

28 
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Document tab led by Dr Ruth Shean. Commiss ioner for Public Sector Standards. OPSSc. at the hearing 
on 17 February 2009. p6. 

Submi ssion from Mr Mal Wauchope, Public Sector Commissioner. Public Sector Comm ission. 
14 April 2009. p2. 
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mo re under SeclOIlS 61 and 66 o f the Public Sector Managemenl Act 1994 

ensures that the secondees are familiar with, and reminded of, the implications of 

agreeing to or continuing the secondment. 

3.47 The Committee understands that a balance must be achieved between establi shing fair, 

efficient and effective practices, without imposing unnecessary restrictions on 

agencies. On balance, the Committee is of the view that the below recommended 

regulation of longer term secondment is appropriate in all the circumstances. 

Recommendation 2: The Committee recommends that the Commissioner for Public 
Sector Standards and the Public Sector Commissioner consider: 

• incorporating the secondment principles stated in the Parliamentary Series: 
Report One into the OPSSC's revised standards; 

• implementing standards, policies and procedures requiring a review of 
secondments of more than six months at least once a year. The review should 
involve the secondee, the home agency and the host agency; and 

• implementing standards, policies and procedures that ensure that the home 
agency formally advises secondees at the time of entering into a secondment of 
the legislation, policies and practices (including the right of return provisions) 
applicable to being seconded. It would be preferable if this advice was confirmed 
in writing. Secondees should be reminded of this information during any review. 
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CHAPTER 4 

PROTECTION UNDER THE PUBLIC INTEREST 

DISCLOSURE ACT 2003 

4.1 The inquiry 's term of reference 3 required the Committee to review the protection of 

seconded employees who make a public di sclosure under the Public Interest 

Disclosure ACl2003 (P ID Act). 

4.2 During its review of the protections under the PID Act, the Committee heard evidence 

of the low number of people making di sclosures and the low public sector awareness 

and trust in the Act. The Committee reviewed these matters as they are relevant to the 

effectiveness of the PID Act. 

PI D ACT AND OPSSC'S ROLE 

4.3 The PID Act enables people to make disclosures about improper conduct with the 

State public sector, local government and public universities without fear of reprisal. 

The PID Act is also known as 'whistleblowing' legi slation. 

4.4 I-Ion Jim McGinty MLA, then Attorney General, in his second reading speech on the 

PID Bill, noted the purpose and importance of this legislation:" 

4.5 

30 

~VhislleblolVers who uncover improper or illegal conduct or 

substantial mismanagement of public resources in slale and local 

government authorities II111s1 be encouraged 10 make disclosures 10 

proper aulhorilies and lIIuSI be prolecled whenlhey do so. To achieve 

and maintain open and accow11able government, there mllst be a free 

jlow of informaliol1. Con'upl, illegal or improper conducl lIIusl be 

exposed and prevented. There -will be no improvement so long as 

pOlenliallvhisl/ebhnvers lvho are Olvare afslIch conduct and wonl 10 

reporl il. remain silenl. Reluclance of public officers to disclose 

improper conducl if oflen due 10 afear of reprisal. The purpose of Ihis 

Bill is to creole an environment in -which whistleblolVers are prolecled 

and encouraged this proposed whistleblowers legislalion 

complements and adds 10 existing statllles . 

Section 3 of the PID Act defines 'public inleresl informal ion' to mean: 

Hon Jim McGint), MLA. Attorney General. Leg islati ve Assembly. Parfialllenfmy Debates (J-/ansard). 
20 March 2002. p8606. 
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information that lends to shul!! that, in relation to its peljorl1lance of a 

public function (either before or after the commencement of the PID 

Act) a public authority, a public ()fficer. or a public sector contractor 

is. has been. or proposes 10 be involved in -

a) improper conduct; 

b) an act or omission that constitutes an offence under a wrillenlaw: 

c) a substantial unauthorised or irregular use of or substantial 

mismanagement of, public resources; 

d) an act done or omission that involved a substantial and specific risk of 

i) injllly to public health; 

ii) prejudice to public safety; or 

iii) harm to the environment; or 

e) a matter of administration that can be investigated under section 14 of 

the Parliamentary Commissioner Act 1971. 

4.6 The OPSSC was appointed as the agency principally assist in g the Mini ster for Public 

Sector Management in the admini stration of the PID Act.'1 The Commissioner for 

Public Sector Standards has prepared the requi red Code of Conduct and PID Act 

Guid elines for use by public sector agenc ies. The Commissioner also publi shes 

Ann ual Compliance Reports to monitor adherence with the PID Act and Code. 

4.7 The 2008 Report of the Review of the Public Interest Disclosure Act 2003 (the Lyon 

Review) noted that the Western Australian PID Act is consid ered to rank 'very highly 

compared 10 public interest disclosure legislation elsewhere in Australia ,.32 

PROTECTIONS UNDER THE PID ACT 

4.8 Anyone can make a public interest di sc losure including members of the public, and 

Western Australian public sector employees and secondees. 

4.9 

31 

32 

16 

Second ees have the same protections under the PID Act that anyone else has, and are 

not singled out in the PID legislat ion. 

The then Allorney General decided not to create another public sec tor management body to deal with 
public interest disclosure mailers. fo r cost and duplicat ion reasons. 

Report o{ the Review of the Pllblic Interest Disclosure AcI 2003. Commi ssioner L yon. July 2008 . tabled 
in Legislat ive Council on II N ovember 2008. p4. This reflec ts the view expressed by D r A .I Brown o f' 
Griffith Univers ity. Queensland. in the Issues Paper he published. Dr Brown is conduct ing the' Whistli ng 
While They Work' national resource project into public in terest di sc losures. 



TENTH REP ORT CH A PTER 4 : Protec ti on under the Public Inlerest Di sc losure Act 2003 

4.10 Protection under the PID Act is only afforded to a person if they make an 'appropriate 

disclosure' of 'public interest information' to the 'proper authority' 33 Section 5(3) of 

the PID Act names the relevant investigative agency that particular disc losures are to 

be made. Examples include di sclosures to the CCC and the Ombudsman 's Office. 

4.11 The protections given to a person who lodges a public interest di sclosure are outlined 

in Part 3 of the PID Act and include: 

• the di sclosure incurs no civil and criminal liability for making the di sclosure; 

• the person is not liable to any di sc iplinary action under a written law; 

• the person is not liable to be di smi ssed; 

• the person is not liable to have his or her services dispensed with or otherwi se 

terminated; and 

• the person is not liable for any breach of a duty, secrecy, confidentiality or 

any other restriction on di sclosure applicable to the person. 

4.12 Failure to keep the identity of a person who made a public interest di sclosure 

confidential carries a penalty of up to a $24,000 fine or two years impri sonm ent. 34 

Taking, or threatening to take, detrimental action against another because they have 

made or intend to make a public interest di sclosure also attracts the same maximum 

penalty." The PID Act also provides remedies for acts of victimisation resulting from 

appropriate public interest disc losure, including possibl e compensation from the 

person who victimised or that person's employer. 36 An act of victimisation under the 

PID Act may also be dea lt with under the £qual Opportunity Act 1984. 

4.13 The Public Sector Commissioner advised th e Committee that he was 'broadly 

comfortable with the existing protections' in the PID Act and noted that ' the Lyon 

Review didn', recommend changes 10 the thrust of the legislalion in this regard, .37 

4.14 It is important to note that the PID Act does not extend its protection to a person who 

makes a public interest di sclosure to the media or a Member of Parliament. That is, a 

person forfeits protection given under the Act if the person 'discloses information 

contained in a disclosure of public interest information olher'lvise than under this 

33 

34 

35 

37 

See sect ions 3 and 5 oflhe PIO Act '(Jruefinitions. 

See section 16 oflhe PID Act. 

See secti on 14 oflhe PID Act. 

See sect ion 15 oflhe PID Act. 

Submission fro m Mr Mal Wallchope. Pub li c Sector Commissioner, Publi c Sector Commission , 
14 April 2009. p7. 
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Acr'," such as di sclosing to th e media or a Member of Parliament. Thi s is a policy 

decision.39 

4.1 5 If Mr Read 's issue arose today, he could have accessed PID Act protections. The 

Commissioner for Public Sector Standards advised:40 

The introduction of the PID Act in 2003 means that the negative 

consequences relaling to Mr Read's disclosure need no1 have 

occurred in 2008, given the provisions of the Act. These provisions 

would have allowed Mr Read to make his disclosure confidentially. 

However. it is important to note that had Mr Read still taken his 

mailer 10 the media. as in actllal fact occlIrred. he lvollld have waived 

his right to confidentiality and the protections provided by the PID 

Act. 

THE LOW NUMBER OF PID ACT DISCLOSURES, AND LACK OF AWARENESS AND TR UST IN 

THE PIDAcT 

4.16 Despite the robust protections prescribed under the PID Act, very few people make 

disclosures, and there is a lack of public sector awareness and trust in the Act. 

4.17 The Commissioner for Public Sector Standards advised that the followin g number of 

disclosures have been made since the PID Act was proclaimed:" 42 

2003 -04 2004-0 5 2005-06 2006-07 2007-08 

Public Authorities 16 15 3 13 2* 

Proper Authorit ies 10 8 7 I 2* 

(Part 2 s5(3) PID Act) 

4.18 When the Committee asked Mr Mal Wauchope, Public Sector Commissioner, if he 

was concerned about the small number of people making PID Act disclosures, and 

what could be done about thi s, he advised: 43 

J8 

39 

40 

41 

42 
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See sect ion 17 or the PI 0 Act. 

The Lyo n Review did not comment on thi s provision as it is a maHer or po li cy and the rev iew d id not 
invo lve policy considerat ions. Mr Ro bert Meadows QC, So licitor Genera l. in his submi ssion to the Lyon 
Review argued Ihat if'lhere was not lhis limi tat ion 10 PID protect ion there cou ld be a risk o f' an increase in 
disc losures thaI may un necessaril y damage the intemal workings or the public service and resul t in 
breaches of confident iality. Answers 10 QON li'om Mr Mal Wauchope. Public Sector Commiss ioner. 
Public Sec tor Commission. 14 April 2009, p8. 

Submi ssion li'om Dr Ruth Shean. Commi ssioner f(Jr Pub lic Sector Standard s. OPSSC. 29 January 2009. 
p7. 

Submi ssion from Dr Ru th Shean. Commissioner for Pub li c Sec tor Standard s. OPSSc. 29 Jan uary 2009. 
p6. and document tab led by the Commissioner fi)r Public Sec tor Standards at the hearing on 17 February 
2009, p 19. 1(" 2007-08 dala. 

* The four people raised 52 matters oi'publi c interest. Document tab led by Dr Ru th Shean. Commiss ioner 
It)!' Public Sector Standards. OPSSC, althe hearing on 17 February 2009. p18. 
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If the smal/number of disclosures is due to a lack of awareness of the 

Act, awareness raising shollld be undertaken by the Commissioner/or 

Public Sector Standards across the sec/or and individual CEOs within 

the ir agencies. 

If the smal/ nUlllber of disclosures is due to the complexities 

associated with complying with the Act or concerns Ihal protections 

are 1101 adequate. legislalive Clmendmenllllay be necessGly. 

4.19 The OPSSC's State of the Service Report 2008 noted the low levels of awareness of 

the PID Act. The report states:" 

Despite significant improvement in reporting 011 and promotion of the 

public interest disclosure legislation. awareness of the PID Act and 

Irllsl in ifs protections remains /0111. 

o Only 27.4% of [public sector] employees surveyed are aware 

of the PID Act. 

o 27.7% of employees believe that if they made a public interest 

disclosure. their career prospects would be adversely 

affected 

o Only 29.4% of those surveyed reported confidence if they 

made a public interest disclosure that they would not be 

subject/a victimisalion or harassment. 

These data are of concern. Although awareness of the PID Ac/ is 

increasing, there is no evidence 10 slIggest thaI trllst in its protections 

are increasing. Agencies IIIUSt reinforce the right of staff to report 

public interest disclosures to proper authorities other than the hOllle 

agency. OPSSC·s independent oversight of public in/erest disclosure 

is essential in ensuring this message gets through to employees. This 

independent oversighllvill increase trllst in/he process. 

4.20 The Commissioner for Public Sector Standards advised the Committee that her office 

had undertaken a number of initiatives to rai se awareness about the PID Act including 

having an active website, producing a DVD launched in September 2008, regular PID 

43 

44 

Answers to QON li'om Mr Mal Wauchope. Public Sector Commiss ioner. Pub li c Sec tor Commission, 
14 April 2009. p9. 

OPSSc. State (~f'fhe Service Report 2008. November 2008 . p 13. 
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officer trainin g and presentations to public authorities on request." The Commissioner 

advised the Committee 'we do whalwe can but "we have velY limited resources' .46 

4.21 When asked whether CEOs should be taking a more active role in raising awareness 

of th e PID Act or that such a requirem ent should form part of their performance 

agreement, the Public Sector Commissioner informed the Committee that: 47 

The dala from the Stale Services Reporl 2008 clearly shows a lack of 

awareness of the PID ACI and ils key provisions relaling to prOleClion 

for people who made disclosures I believe Ihal Ihe Commissioner 

for Public Seclor Slandards and individual CEOs should raise 

awareness of the Act. 

One of Ihe Lyon Review's recommendalions is 10 amend Ihe PID ACI 

10 require Ihe principal execulive officer of a public aUlhorily 10 

promote mvareness of the Act within his or her organisations. If this 

amendment is made. there lliould be no reason 10 make Ihis a 

requiremenl wilhin CEO pelformance agreemenls as CEOs would be 

bound by a legal obligaliol1. 

I do nol believe Ihal the inclusion of such a requiremenl wilhin CEO 

perjimnance agreemenls would be appropriale. Pelformance 

agreements are becoming clllllered with compliance mailers. drawing 

Ihe focus away from agencies ' core business. Ins lead Ihe 

Commissioner for Public Seclor Slandards may wish 10 reporl 

publicly on agency awareness raising measures . 

4.22 The Lyon Review recommended at recommendation (rl:" 

46 

47 

48 

20 

A new paragraph should be inserled in seclion 23(1) 10 require a 

principal executive officer 10 proll1ole awareness oflhe ACI within his 

or her organisations. 

Document tabled by Dr Ru th Shean. Commiss ioner for Publi c Sec tor Standards. OPSSc. at the hearing 
on 17 February 2009. p 18, and evid ence li'OIll the Commiss io ner It)r Publi c Sector Standards. Transcript 
(~/Evidel1ce . 17 Feb ruary 2009, piO. 

Dr Ruth Shean. Commissioner fiJr Public Sector Standards, OPSSc. Transcript of Evidence, 
17 Feb ruary 2009. p i O. A n example o f what may occur if a pub li c servant is no t aware o f PID legislati on 
is illustrated in the case of Ms Toni Hoflillan. the intens ive care nurse in Queens land who complained 
about Dr Jayant Patel. The Committee was inlt)l"lned that Ms Ho fTman did not use the Queens land 
equi va lent of the PID Act as she was not aware it s existence and she suflered reprisa ls after she d isclosed 
public interest in!t)l"ll1at iol1 10 a Member of Par Ii amen I. 

Answers to QON from Mr Mal Wauchope. Public Sector Commissioner, Public Sector Commissio n. 14 
Ap ril 2009. p9. 

The Lyon Rev iew. pS. 
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Committee findings and recommendation 

4.23 The protection afforded persons who make an appropriate PID Act disc losure appears 

to be robust and appropriate. 

4.24 The Committee is concerned, however, about the low usage, awareness and trust in 

the PID Act. The PID Act is important legislation for the reasons noted by th e former 

Attorney General above. Its purpose is not being met if very few people are aware of, 

and trust and use the processes provided. 

4.25 Effective whistleblower legislation requires public sector awareness and tru st \0 the 

legislation and processes available. 

Recommendation 3: The Committee recommends that a higher priority should be 
given by chief executive officers and their agencies in promoting awareness of the PID 
Act. 
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CHAPTER 5 

GRIEVANCE PROCEDURES AT THE OMBUDSMAN'S OFFICE, 

OPSSC AND OIC 

5.1 The inquiry 's term of reference 3 required the Committee to review gnevance 

procedures at the Ombudsman's Office, OPSCC and Ole. 

5.2 This term of reference refers to 'currenl infernal and complainls procedures', 

however the Committee focu sed on grievance procedures, which usually involve more 

serious complaints. The Committee received evidence from these offices about 

feedback and other informal complaint procedures implemented at their offices, such 

as encouraging employees to approach managers, encouraging honest two-way 

communication, conducting ex it interviews and similar day-to-day policies and 

practices, but will not report on these measures in thi s report. 

GRIEVANCE RESOL UTION 

5.3 The OPSSC has established a Grievance Resolution Standard setting minimum 

standards of merit, equity and probity. The standard is attached at Appendix 6. 

5.4 Most agencies also have their own grievance resolution policies and procedures." The 

OPSSC has designed a Grievance Tool Kit which helps agencies move towards best 

practice in grievance management. Grievance policies apply to all employees at an 

office, including secondees. 

5.5 A grievance complaint is made to the employee's agency in accordance with the 

agency's grievance policy. There are informal and formal grievance processes. 

Grievances should be resolved internally and informally where possible. An agency's 

decision must be impartial, transparent and capable of review. 

5.6 At the conclusion of the grievance policy process, an employee who believes the 

process was not conducted in accordance with the Grievance Resolution Standard 

may lodge a breach of standard claim .'u 

5.7 The Commissioner for Public Sector Standards has an oversight role in gnevance 

management. The Commissioner's office reviews whether the proper process was 

followed. The Commissioner does not look at the merit of the grievance deci sion , only 

49 

50 

Agencies must have clear policies on grievance resolution but do nOI necessarily have 10 have a written 
grievance policy. 

The Public Sector Management (Breaches or Public Sector Standards) Regulat ion 2005 regulates how an 
aggri eved person can lodge a breach or standard claim and how the claim is managed. 
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whether the process used to come to the decision is sound .'1 The Commissioner 

reports Breaches of Standards to Parliament in the OPSSC Slale of Ihe Service Reporl. 

5.8 The current Grievance Resolution Slandard was established after Mr Read 's grievance 

with the Ombudsman's Office arose (in 1999). Witnesses in this inquiry commented 

that grievance procedures have improved in the last ten years and that there is now a 

greater level of awareness of available procedures to lodge a complaint. 

5.9 Public interest complaints can now be made under the process of the P1D Act and to 

the CCC, rather than by way of a formal grievance complaint. 

STATUTORY OFFICE HOLDERS' GRIEVANCE POLICIES 

5.10 The three statutory office holders named in term of reference 3 advised the Committee 

that their office's grievance policies complied with the Grievance Resolulion Siandard 

and provided detail of their grievance policies. 

5.11 Whil e the effectiveness of grievance resolution procedures ultimately relies on the 

integrity of the person applying the procedures, the Committee received evidence that 

considered grievance policies and procedures had been established at the three 

agencIes. 

OPSSC 

5.12 The Commissioner for Public Sector Standards advised that the OPSSC has a 

grievance pol icy, outl in ed to its document Grievance Resolulion Policy and 

Procedures (2008). 

5.13 Thi s policy outlines the principles used, the communication processes and an 

overview of the process involved in grievance procedures to ensure that all staff at 

OPSSC are aware of how to lodge a grievance, and the process that will be followed 

to address the grievance." The policy is reviewed annually. The policy is brought to 

the attention of new staff and is available on the staffintranet. 

Ombudsman·s Office 

5.14 The Ombudsman advised that hi s office's Grievance Resolulion Policy and 

Procedures apply if an employee has a complaint related to the unfair application of 

policies or practices, inequitable treatment in the workplace, di scrimination, 

harassment or bullying. 

" 

52 

24 

Document tabled by Dr Ruth Shean. Commissioner f(Jr Public Sector Standard s. OPSSC, at the hearing 
on 17 February 2009. p9. 

Submission from Dr Ruth Shean. Commiss ioner f()I" Public Sector Standard s. OPSSc. 29 January 2009. 
pI. 
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5. 15 The Ombudsman is not aware of an employee grievance complaint in the 

Ombudsman's Office not being successfully resolved under the office grievance 

policies and procedures, except for Mr Read's case.53 

5.16 The Committee noted with interest that the Ombudsman's current Grievance 

Resolution Policy and Procedures provides at paragraph 3.2: 

If the grievance involves the Ombudsman, an employee should 

approach the Manager Corporate Services [who the Ombudsman 

advised the Committee is now the Assistant Ombudsman Strategic 

Services ]54 lvho can arrange for a suitable independent person 10 

handle the grievance resolution process. 

5.17 Thi s means an employee of the Ombudsman's Office with a complaint about the 

Ombudsman, must lodge any grievance complaint with a member of th e 

Ombudsman's staff. Employees may not be willing to do thi s. The Committee 

understands that this type of provi sion is common in grievance pol icies, as an agency 

has the responsibility for reso lving employee grievances. The Committee comments 

on thi s issue at paragraphs 5.32 to 5.34. 

OIC 

5.18 The Acting Information Commissioner advised the Committee about OIC's grievance 

policy. 

5.19 The Acting Information Commissioner advised that no OIC employee had lodged a 

formal or informal grievance. 

PROTRACTED GRIEVANCE DISPUTES AND DISPUTES INVOLVING THE CEO OF AN AGENCY 

5.20 It is obvious that Mr Read 's case has consumed considerable public resources in the 

ten years since he initially complained about the Ombudsman." 

5.21 It would be difficult to estimate the costs arising out of the grievance and subseq uent 

di sputes. What started as a gri evance about an IT system has cost the time and 

resources of public sector staff involved in dealin g with the grievance, and the 

revi ews, investi gations and lega l actions that followed. Mr Read remains on 'special 

leave with pay' . There has also been a cost to th e reputation of the Ombudsman 's 

Office and publ ic sector generally. 

55 

Submiss ion {i'om Mr Chris Field. Ombudsman. Ombudsman's Onice. 31 July 2008. p6. 

MrChri s Field. Ombudsman. Ombudsman's Onice. TlYIl1scripf (~fEvidel1ce . 17 February 2009. piO. 

ope alone provided f()lJr boxes ordocuments to the Committee. 
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5.22 The question therefore anses, how can protracted gnevance disputes be dea lt with 

more expeditiously. 

5.23 In Mr Read 's case, the Director General of DPC and other persons external to the 

Ombudsman's Office became involved in the matter after the dispute with the 

Ombudsman became intractable, in an attempt to resolve the matter and find 

alternative employment for Mr Read. No standard, policy or procedures endorse or 

provide for such third party intervention , even in the most protracted cases. 

5.24 The PSMA places the responsibility for managin g a department on the CEO of an 

agency. The CEO therefore assumes the responsibility for managing grievances in 

accordance with the Grievance Resolution Standard and the agency's grievance 

policy. Evidence suggests that CEOs tend to seek assistance in these areas more often 

than they used to. 56 

5.25 It is understandable that the public sector is keen for agencies to deal with their own 

grievance issues. In almost all cases it is expected that the usual processes will resolve 

gnevances. 

5.26 Witnesses heard by the Committee advised that they did not see any formali sed rol e 

for independent parties to become involved in gri evances,57 however there was some 

acceptance that the CEO may, on occasion, look to third parties or other agencies to 

assist. 58 

5.27 The Commissioner for Public Sector Standards stated in evidence:" 

I believe having agencies - entities - to broker the deal canfrequently 

be useful and it is sometimes help fill. as in all grievance processes. if 
the broker is seen to be an independent person . 

I think trying to put some middle ground on the table can be helpful if 
it comesfrom an independent negotiator-conciliator. 

5.28 It was noted by one witness that the difficulty in such cases is that oversight agencies 

have a sli ghtl y different scope, but none takes responsibility to act as a circuit breaker 

when sllch grievances arise . 

57 

58 

59 
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Mr Mal Wauchope. Public Sector Commissioner. Public Sector Commi ss ion. Transcript oj" Evidence, 
I April 2009. p4. 

Ibid. p3. The Commissioner fiJr Public Sector Standard s made simi lar comments. 

Ibid. p3. 

Dr Ruth Shean. Commissioner It)!" Public Sector Standards. OPSSc. Transcript (~j" Evidence, 
17 February 2009. p23. 



TENTH REP ORT CHAPTER 5: Grievance procedures at the Ombudsman' s Office, OPSSC and ole 

Committee findings and recommendations 

5.29 The Committee considers it ineffective to allow a grievance di spute that is protracted, 

intractable and characterised by an irretrievable breakdown in the relationship 

between the parties, to continue without third party intervention. However, this is a 

rare occurrence. 

5.30 It is counterproductive to re ly on the usual processes in exceptional cases when the 

usual processes are not working. An independent third party can assess a matter with a 

fresh perspective and may assist in c laritying and isolating issues in dispute.60 They 

may also gain the trust of the aggrieved person who may no longer tru st or be 

responding to agency initiatives. A timely resolution ofa protracted grievance di spute 

wi ll ben efit all and save costs in the long term. 

5.3 1 The Committee considers that C EOs should seek third party assistance in exceptional 

grievance cases in order to obtain a timely resolution that benefits all parties and 

represents a fair and equitable settlement in all circumstances. 

5.32 When a grievance complaint is made about the CEO of an agency, there are additional 

reasons why an independent third party should intervene if the grievance is not 

resolved in a reasonable timefram e. Third party assistance should be so ught more 

readily in cases where the grievance is made aga inst the CEO of an agency. 

5.33 Although most agencies wi ll have a senior grievance officer to whom to address the 

complaint, the person making the complaint may understandabl y be re luctant to rai se 

concerns about the CEO to a person the CEO manages . In these cases there mayan 

irretrievable breakdown in the relationship between the parties at an earlier stage in 

the grievance process. 

5.34 The Committee considers that CEOs should be required to seek assistance from the 

Public Sector Commissioner in protracted grievances cases . One of the Public Sector 

Commission ' s roles is to provide leadership in the public sector. Thi s brokering rol e 

arguably accords with that role. The Commission a lso has the public sector 

experience, integrity and capacity to undertake this role and attempt to negotiate a 

resol Lltioll. 61 

60 For example, in Mr Read" s case there appears 10 have been some lack or clarity about the remuneration 
agreement following Mr Read's transfer to ope in July 2000. As noted by Mr Peter Conran. Director 
General. OPe. in hi s evidence. "Had if been knowl1 ill 2000 fhal [Mr Read's] principal concern was 
maintenance of !evel 7.3 remuneration rather thall 7. 3 classification. some /J/offers may have been 
handfed differenlly and may have been resolved earlier" . Transcript of Evidence. I April 2009. p3. 

Mr Mal Wallchope. Publi c Sect ion Commissioner. advised thaI the Public Sector Com mission employs 
110 stafr Stall members should have the experti se. experience and capac ity to deal with assisting in 
exceptional mailers. 
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5.35 The Committee is of the vi ew that thi s role should be form alised in a standard, 

practice or procedure, and advised to all CEOs. 

Recommendation 4: The Committee recommends that chief executive officers seek the 
assistance of the Public Sector Commissioner where or when a grievance dispute is 
protracted, intractable and characterised by an irretrievahle hreakdown in the 
relationship between the parties. 

Recommendation 5: The Committee recommends that chief executive officers seek the 
assistance of the Public Sector Commissioner where a grievance dispute involves a 
complaint against the chief executive officer and the grievance has not heen resolved 
within a reasonahle time frame. 

5.36 The Committee considers th at the Public Sector Commissioner and the Commissioner 

for Public Sector Standards should decide how to incorporate the abo ve 

recommendations into public sector standards, policies or practices. 
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CHAPTER 6 

CONCLUSIONS 

6.1 As previ ously noted the Committee's role in this inquiry was not to make any findin gs 

relating to Mr Read's case . 

6. 2 However, the Committee considers it use ful to record the reasons why it considers th at 

Mr Read's case was unique. The foll owin g facts, individually and combined, made 

this gri evance diffi cult to resol ve : 

• Mr Read was seconded for seven years; 

• Mr Read was seconded to an independent agency outside the public service, 

namely the Ombudsman 's Offi ce; 

• Mr Read's grievance at the Ombudsman's Offi ce was made aga inst th e CEO, 

namely the Ombudsman; 

• The Ombudsman reclassified Mr Read during his secondment period under 

that agency's procedures; 

• Mr Read worked for a relati vely small agency. Dea ling with a grievance in a 

small offic e can be problematic; 

• Mr Read did not return to his home agency after hi s secondment period ; and 

• there was an irretrievable breakdown in the relationship between Mr Read and 

the Ombudsman. 

6.3 There have been significant improvements to the legislation, policies and processes 

applicable to public interest disclosures, and public sector secondments and grievances 

processes in the last ten years. 

6.4 The PID Act has been enacted, public sector stand ards establi shed, grievance and 

secondm ent practices have further developed, and legislation has changed the basis on 

which the Ombudsman's staff are now employed. 

6.5 In this report the Committee has recommend ed actions it consid ers will further 

improve the relevant legislation, policies and procedures . 

6.6 The Committee 's purpose in undertakin g thi s inquiry was to consider whether changes 

were required to improve th e effici ency and effecti veness of the system of public 

admini stration in Western Australia. 

29 



Pllblic Administration Committee TENTH REPORT 

6.7 The Committee trusts that the comments, findin gs and recommendations in this report 

may achieve thi s purpose. 

Hon Barry HOllse M LC 
Chairman 

19 May 2009 
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Mr Mal Wauchope, Public Sector 

Commiss ioner 

APPENDIX 1 

SUBMISSIONS 

Date 

26 March 2009 

9 Apr il 2009 

14 Apr il 2009 

17 Apr il 2009 

6 May 2009 

Subm ission 

Correspondence 

Answers to QON 

Supplementary submission 

Supplementary submission 
............................................................................................................................................................................................................... _--------

Dr Ruth Shean, Public Sector Standards 30 July 2008 Subm ission 

Commiss ioner 
29 January 2009 Supplementary sub mission 

16 February 2009 Tabled document 

4 March 2009 Supplementary submission 

26 March 2009 Add itiona l information 
............................................................................................................................................................................................................... _--------

Mr Chris Field, Ombudsma n 3 1 July 2008 Subm ission 

17 February 2009 Tabled document 

6 March 2009 Answe rs to QON 
_ ................................................................................................................... _ ....................................................................................... _-_._------

Mr John Lightowlers, Act ing 

Informat ion Commiss ioner 

18 July 2008 

3 March 2009 

I I March 2009 

I I March 2009 

13 March 2009 

Submiss ion 

Addit iona l informat ion 

Tabled document 

Tabled document 

Answe rs to QON 
................................................................................................................................................................................................................. _-------

Mr Chris Read, Pri vate citizen 3 December 2008 Submiss ion 

3 December 2008 Tabled document 

3 December 2008 Tabled document 

5 January 2009 Addit iona l information 
................................................................................................................................................................................................................. _-------

Mr Glenn Ross, Pri vate citize n 17 March 2009 Submiss ion 
.•.•.•.•.•.•.•.•.•.•.•.•.•.•.•.•.•.•.•.•.•.•.•.•.•.•.•.•.•.•.•.•.•.•.•.•.•.•.•.•.•.•.•.•.•.•.•.•.•.•.•.•.•.•.•.•.•.•.•. _-------_ .................................................................................. . 
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Date Agency 

APPENDIX 2 

WITNESS LIST 

Witness 

.. _._~._.~_~.~_~_~~.~_~.~_.=.~_~_~._._._.L_~.~_~_~.~~_~._.~_~_~_~_~.~_~._._._._._._._._._._._._._._._._._._._ ............. ;-M_r_C_ h_ri_s_R_e_a_d ___________ _ 

17 February 2009 Ombudsman 's Office 

Office of the Public Sector 
Standards Comm iss ioner 

Mr Chr is Field, Ombudsman 

Ms Mary \Vhite, Ass ista nt Ombudsman, 
Strateg ic Services 

Dr Ruth Shean, Comm issioner for Public 
Sector Sta ndards 

-_._._._._._._._._._._._._._._._._._._._._._._._._._.-._._.-•. _._._._._._._._._._._._._._._._._._._._._._._._._._._._._._._._._._._._._._._._._._._._._.-!---------------

II March 2009 I Office of the Information ! Mr John Lightowlers, Acting Information 

...................................................... _._._.L:_~_~.~.~~~.i_~.~_~_~.~~~~_._._._._._._._._._._ ........................ ...!f----c_o_n_"_,,_iS_S_io_n_e_r ___________ _ 

I Apr il 2009 Public Sector Co mmiss ion 

Department of the Premier and 
Cab inet 

Mr Mal Wauc hope, Public Sector 
Commiss ione r 

Ms Lisa Ward, Principal Policy Office r 

Mr Peter Conran, Director Gene ral 

Mr Ken Jones, Principal Project Officer 

Mr Greg Moore, Ass istant Director Gene ral, 
State Adm inistration and Corporate Support 

-_._._._._._._._._._._._._._._._._._._._._._._._._._.-._._.+-_._._._._._._._._._._._._._._._._._._._._._._._._·_·_·_·_·_·_·_·_·_·_·_·_·_·_·_·_·_·_·_·_·-It--------------------

8 Apr il 2009 I Former Deputy Ombudsman I Mr Alex Errington 
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Outcome 

APPENDIX 3 

SECONDMENT STANDARD 

Secondment Standard 

Secondment decisions are equitable and take into account the participating 
organisation's work-related requirements and employee interests 

The Standard 

The minimum standard of merit, equity and probity is met for secondment if: 

Decisions are based on a proper assessment of the work-related 
requirements of the public sector bodies involved and identified employee 
interests. 

The employee consents to the secondment. 

Decisions are impartial , transparent and capable of review. 
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SECONDMENT STANDARD 
EXPLANATORY NOTES 

The Explanatory Notes are a guide and are not part of the Secondment Standard. 

Application 
The secondment Standard applies to: 

• The voluntary and temporary movement of an 
employee from their existing employing authority to 
another employing authority for an agreed period. 
All secondments, regardless of duration. 

Movement is usually at the same, or a higher classification 
level. 
The Standard does nol apply to movement within the 
same employing authority. Other Standards, such as the 
Temporary Deployment (Acting) and Transfer Standards 
apply. 
Work·Relaled Requirements 
Work-related requirements refer to the skills, knowledge 
and abilities required for the Job, including consideration of 
the diversity and business needs of both employing 
authorities. 
Employee Interests 
The Standard requires that employee interests are fairly 
assessed and considered . 
Identifying employee interesls does not oblige the 
employing authority to assent to them. They assist the 
employing authority to make informed decisions about the 
efficient and effective deployment of human resources. 
Employee interests could include: 

Career considerations 
Opportunity for development 
Workplace location (eg. metropolitan to country 
location etc) 

Conditions of the Secondment 
Prior to a secondment, there needs to be agreement 
about: 
• The period of the secondment and remuneration. 

The employee's placement at the completion of the 
secondment, and 
Any other relevant matters relating to the rights and 
obligations of both employing authorities and the 
employee. For example, in relation to workers 
compensation arrangements, the employee's rights to 
workers compensation are against his or her home 
agency/organisation. Where there is to be 
indemnifICation by the host agency, some agreement 
or clarification is required. 

Service continuity and tenure of employment are not 
affected by a seccndment. 
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Assessment 
A comparative assessment should be undertaken where more 
than one employee is being considered for a secondment to the 
same job. 
The Standard does not necessarily require written applications 
addressing work-related reqUirements. or the establishment of a 
selection panel as part of the process. The assessments should 
be documented. 
Period 
Prolonged secondments may call into question whether a 
proper assessment of work-related requirements was carried 
out. Employing authorities may determine when to advertise. 
However, advertising and conducting an assessment of merit 
for prolonged secondments, particularly those likely to exceed 
six months, may reduce the risk of breach of Standard claims. 

Decisions to offer or terminate a secondment must be capable 
of being judged as reasonable. 

Confidentiality 
Information produced during the secondment process is kept in 
trust and divulged only to those with a need to know, with due 
regard to the requirements of the Freedom of Information Act 
1992. 

Review 
Documentation about the secondment decision should 
describe clearly and concisely the grounds upon which the 
decision was made. 

Public Sector Management (Breaches of Public Sector 
Standards) RegulatiollS 2005 

Once a reviewable decision is made either to second an 
employee, or reject an employee's request for secondment, 
the process is subject to the breach of Standard procedures. 
Empioyees have up to 10 working days to iodge a breach 
claim from first becoming aware of the deciSion, or 30 days 
after the decision was made, whichever period expires first. 

Refer 10 the OPSSC website for the Agency Guide, Claimant's 
Guides and the link to the Regulations at WWW.opssc.wa.gov.au 

Obligations 

The Standard does not override specific requirements 
applicabkl to secondmenls in the public sector, which may 
include: 

Clearance requirements of the Public Sector Managemenl 
(Redeployment and Redundancy) Regulations 1994. 

• Approved Procedures under the Public Sector 
Management Act 1994 



APPENDIX 4 

PUBLIC SECTOR SECONDMENT DATA 

Number of executi ve officers and public sector officers seconded from government 

agencies to another public sector agency fo r two years or more in the last five years 

Agency officer seconded from. Execut ive officers Public sector Executive officers 
seconded for two officers seconded public sector officers 

or 
who 

yea rs or more in the for two years or recei ved a promotion to a 
last five years under more In the last higher c lassi fication leve l, 
s61 PSMA. five years under or a reclass ifi cation wh il e 

s66 PSMA. on secondment. 
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officers 
for two 
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Exec utive officers 
public sector officers 

or 
who 

years or more in the 
last fi ve years under 
s6 1 PSMA. 

Publ ic sector 
officers seconded 
for two years or 
more in the last 

rece ived a promotion to a 
h igher class iticat ion level, 

five years unde r or a rec lassification wh ile 
s66 PSMA. on secondment. 
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APPENDIX 5 

EMPLOYMENT TERMS AND CONDITIONS, RIGHT OF RETURN 

AND STANDARDS COVER AT THE OMBUDSMAN'S OFFICE, 

OPSSC AND OIC 

Ombudsman's Office 

• Emp loyment terms and cond itions: Not covered by Part 3 of PSMA. The Parliamentary 
Commissioner Act 1971 establishes Ombudsman as employing authority. The Governor sets 
the terms and conditions for the Ombudsman and Deputy Ombudsman (in practice, Salaries 
Allowance Tribunal (SAT) provisions). The Ombudsman sets the terms and conditions for 
staff 

• Term of appointment: Ombudsman and Deputy Ombudsman: five years set by Governor. 
Assistant Ombudsman: five year contracts, can be reappointed, consistent with Senior 
Executive Service. Staff are permanent appointments. 

• PSMA Standards coverage: Yes. 

• Right of return at what level (for public servants): At least the equivalent classification they 
had before going to the Ombudsman (section 10(5) of the Parliamentary Commissioner Act 
197/). 

OPSSC 

• Employment terms and conditions: Staff are covered by Part 3 of the PSMA (public servants). 

• Term of appointment: Staff are permanent public servants. The Commi ssioner and Senior 
Executive Service are on contract. 

• PSMA Standards coverage: Yes. 

• Right of return at what level (for publi c servants): Staff are public servants , this is not 
applicable. The Commissioner has a right of return at previous leve l. 

OIC 

• Employment terms and conditions: FOI Commissioner: determined by the Governor (55 6 
Freedom of Information Act 1992 (FOI Act)). Staff are not covered by Pall 3 of the PSMA. 
Staff are appointed by the Governor on the recommendation of Commissioner (56 1 FOI Act). 
The Governor determines staff terms and conditions (561(2)), but in practice these are 
recommended by the Commissioner and equate to public service award terms and conditions. 

• Term of appointment: Com missioner: Fixed tenn. Staff are employed on an indeterminate or 
ongoing basis (the indeterm inate term may make staff eli gible for redeployment under PSMA 
regulations). 

• PSMA Standards coverage: Yes. 

• Right of return at what level (for public servants): Com mi ss ioner has a right of return to the 
public service to at least the equivalent class ification occupied prior to the appointment. 
However, the Commissioners staff do not have right of return under the FOI Act. 

41 





Outcome 

APPENDIX 6 

GRIEVANCE RESOLUTION STANDARD 

Grievance Resolution Standard 

The process used by an employing authority to resolve or redress employee 
grievances is fair. 

The Standard 

The minimum standard of merit, equity and probity is met for grievance 
resolution if: 

Employees are informed of their rights and responsibilities in the grievance 
resolution process. 

The process is based on proper consideration of the facts and 
circumstances prevailing at the time of the grievance. 

Decisions are impartial , transparent and capable of review. 
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GRIEVANCE RESOLUTION STANDARD 
EXPLANATORY NOTES 

The Explanatory Notes are a guide and are not part of the Grievance Resolution Standard. 

Application 

The Standard applies to lIle process used by an 
employing auillority to resolve or redress an employee's 
grievance. 
The Standard does not apply to: 

• Judging the merits of the grievance. 

Sub-standard perfonmance or disciplinary action. 

• Allegations of victimisation following the lodgement of 
a grievance. 

While allegations of victimisation as a consequence of 
lodging a grievance cannot be deall willl under the 
Standard, a complaint could be lodged with Ihe employing 
authority. The Commissioner monitors and reports on the 
extent to which employing authorities properly examine 
such complaints. 

Methods 

An employing authority may use several methods to 
resolve or redress employee grievances. Once a method 
is adopted, it must be applied consistently. 

Lodging a Grievance 

The Standard does not require employees to kldge a 
grievance willl their employing aulllor.y, in any particular 
way (eg. in writing). 

It is lIle responsibility of employing auillorities to infonm 
employees about their rights, how to lodge a grievance, 
and how grievances will be managed. Employing 
authorities must ensure that when a grievance is brought 
to their attention, lIlat a genuine attempt is made to 
resolve or redress it. 

The employee bearing the grievance has a responsibility 
to: 

• Ensure the relevant person is appropriately made 
aware of the grievance, and 

• Provide suffICient infonmation to enable the employing 
authority to assess lIle grievance. 

Period 

The Standard does not impose a time period to complete 
a grievance resolution process. 

All parties should attempt to complete a grievance 
resolution process as quickly as possib le. If it cannot be 
completed within a reasonable time, lIle parties should be 
informed about lIle delay and the reasons for it. 
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Confidentiality 
Information produced during the grievance resolution 
process is kept in trust and divulged only to those willl a 
need to know, with due regard to the requirements of lIle 
Freedom of Infonmation Act 1992. 
Review 
Documentation about the grievance resolution decision 
should describe clea rly and concisely the grounds upon 
which the decision was made. 

Public Sector Management (Breaches of Public 
Sector Standards) RegulaUons 2005 

Once the final reviewable decision is made, the 
Regulations require employing authorities to notify the 
employee who made the grievance and any employee 
that was the subject of the grievance that they may make 
a breach of Standard claim, and how that claim may be 
made. 

Refer to the OPSSC website for the Agency Guide, 
Claimant's Guides and the link to the Regulations at 
www.opssc.wagov.au 

Obligations 

The Standard does not override specific requirements 
applicable to grievance resolution in the public sector, 
which may include: 

• Approved procedures under the Public Sector 
Management Act 1994. 

• Any dispute resolution process specified in an 
applicable award or industrial agreement. 


