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REPORT OF THE JOINT STANDING COMMITTEE ON DELEGATED LEGISLATION  

IN RELATION TO  

SECTION 3 OF THE INTERPRETATION ACT 1984 

1 BACKGROUND  

1.1 Over the past few years the Committee has become increasingly concerned about the 
potential operation of s 3(1) of the Interpretation Act 1984, which states: 

“ 3. Application  

(1)  The provisions of this Act apply to every written law, whether 

the law was enacted, passed, made, or issued before or after 

the commencement of this Act, unless in relation to a 

particular written law   

 (a)  express provision is made to the contrary;  

(b) in the case of an Act, the intent and object of the Act 

or something in the subject or context of the Act is 

inconsistent with such application; or  

(c)  in the case of subsidiary legislation, the intent and 

object of the Act under which that subsidiary 

legislation is made is inconsistent with such 

application.” 

1.2 Under s 5 of the Interpretation Act 1984 a “written law”  includes subsidiary 
legislation. 

1.3 Most recently, the Committee has raised issues with the relevant agencies in relation 
to the following two instruments of subsidiary legislation: 

• Barrow Island Marine Reserves Order 2004;1 and 

• Electricity Networks Access Code 2004.2 

                                                      
1  Western Australian Government Gazette, No.214, December 10 2004, pp5989-5993. 
2  Western Australian Government Gazette, No.205, November 30 2004. 
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1.4 The particular provisions of these two instruments which were problematical for the 
Committee were very similar in effect, in that they both sought to exclude s 31(2) of 
the Interpretation Act 1984, which states:3 

“An appendix or schedule to or a table in a written law, together with 

any notes thereto, forms part of the written law.” 

2 THE COMMITTEE ’S CONCERNS 

2.1 The possible result of a strict literal application of s 3 of the Interpretation Act 1984 is 
of significant concern to the Committee. 

2.2 The purported exclusion of an appendix, schedule or notes from subsidiary legislation 
may appear to be a relatively minor issue.  However, the Committee’s concerns 
primarily lay in the next logical step in such an approach to the drafting of subsidiary 
legislation.  The question arises that if subsidiary legislation may exclude any 
provisions of the Interpretation Act 1984, then the Parliament’s power of disallowance 
of subsidiary legislation under s 42 of that Act may also be excluded by subsidiary 
legislation.  Such an exclusion would avoid scrutiny of those very instruments by the 
Parliament.  The implications for adequate and proper parliamentary scrutiny and 
control of the legislative process is obvious. 

2.3 The Committee’s initial response to the above two instruments was based on the 
Committee’s long-standing approach to the issue of purported exclusions of the 
provisions of the Interpretation Act 1984 by subsidiary legislation.  That is, that the 
Committee would examine the provisions of the subsidiary legislation’s enabling Act 
to see if there was express or implied authorisation for the subsidiary legislation to 
exclude the provisions of the Interpretation Act 1984. 

2.4 Whilst noting that in the past agencies have been prepared to compromise with respect 
to the wording of subsidiary legislation in order to accommodate the Committee’s 
concerns on a case by case basis, the frequency with which s 3 of the Interpretation 

Act 1984 is being invoked by agencies has prompted the Committee to seek a more 
satisfactory resolution of the issue. 

3 LEGAL ADVICE TO THE COMMITTEE  

3.1 In forming its view that the operation of s 3 of the Interpretation Act 1984 was likely 
to continue to be a significant issue confronting the Committee, the Committee 
resolved on June 22 2005 to obtain a barrister’s opinion on this matter for guidance.  
The opinion of Mr Andrew Beech SC is at Appendix 1 of this report. 

                                                      
3  Section 2(4) of the Barrow Island Marine Reserves Order 2004 and section 1.5(e) of the Electricity 

Networks Access Code 2004. 
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3.2 The legal advice provided to the Committee indicates that certain provisions of the 
Interpretation Act 1984 stand “in a different category”,4 and therefore may be held by 
a court to be not capable of being excluded by subsidiary legislation.  Part VI of the 
Act, and in particular the disallowance procedure for subsidiary legislation set out in 
s 42, would appear to be in this category. 

3.3 In the Committee’s view, however, the issue is not beyond doubt.  In the absence of a 
clear express statutory statement, significant discretion remains with the courts to 
determine which provisions of the Interpretation Act 1984 are to be immune from the 
operation of s 3.  

3.4 The Committee is of the view that it would be more appropriate for the issue to be 
clarified by the Parliament, rather than be left to judicial pronouncement. 

4 A MODEL FOR REFORM  

4.1 The New South Wales Parliament appears to have expressly sought to address in its 
jurisdiction the type of concerns held by the Committee.  Section 5 of the 
Interpretation Act 1987 (NSW) relevantly states: 

“ 5.  Application of Act  

(1)  This Act applies to all Acts and instruments (including this 

Act) whether enacted or made before or after the 

commencement of this Act.  

(2)  This Act applies to an Act or instrument except in so far as 

the contrary intention appears in this Act or in the Act or 

instrument concerned.  

…  

(5)  This section does not authorise a statutory rule to exclude or 

modify the operation of Part 6 (statutory rules and certain 

other instruments).  

… .” 

4.2 Part 6 of the Interpretation Act 1987 (NSW) includes s 41, which deals with the 
disallowance of statutory rules by the Parliament. 

                                                      
4  Mr Andrew Beech SC, Opinion on Section 3 of the Interpretation Act 1984, (see Appendix 1), October 

31 2005, p5. 
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4.3 As noted by Mr Andrew Beech SC, it may be prudent to amend s 3(1) of the 
Interpretation Act 1984 so as to avoid any doubt.  Section 5 of the Interpretation Act 

1987 (NSW) may provide an appropriate model for Western Australia.  

Recommendation 1:  The Committee recommends that section 3 of the Interpretation 
Act 1984 be amended so that the operation of Part VI of the Interpretation Act 1984 is 
not able to be excluded or modified by subsidiary legislation.  

 

 

 
 
Mr Peter Watson MLA 
Chairman 
November 24 2005 
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