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Report of the Joint Standing Committee
on Delegated Legislation

in relation to

Rottnest Island Amendment Regulations 1997

1 Introduction

1.1 By its Rules the Committee is constrained in the performance of its scrutiny function
to the examination of legislative instruments to determine whether they comply with
certain legal principles and broader issues relating to rights, liberties and freedoms. 

1.2 Where the Committee is of the view that a regulation is beyond power or that there are
other matters of concern it is the practice of the Committee to consult the relevant
Minister or Department to determine whether the matter can be resolved other than by
disallowance of the offending regulation. In some cases this consultative process will
lead the Committee to the conclusion that the regulation is in fact within power or that
the particular concern of the Committee can or has been met. 

1.3 It is also the practice of the Committee, where an inquiry into a matter has not been
finalised within the time allowed, to move for disallowance of the regulations in order
to protect the initial position taken by the Committee. Taking this course of action
allows sufficient time for the Committee to address the issues raised in any inquiry. Of
course as stated the initial position taken by the Committee can be moved as a result of
the consultative process undertaken. The result may well be that the Committee
ultimately recommends that the disallowance motion be withdrawn.

2 The Rottnest Island Amendment Regulations 1997

2.1 The Committee has had cause to examine the Rottnest Island Amendment Regulations
1997 (“the Regulations”) as a result of which a number of concerns were taken up with
the Minister for Tourism (“the Minister”) and the Rottnest Island Authority (“the
Authority”). Attached and marked “Annexure A” is a copy of the Regulations. A
number of these concerns were brought to the attention of the Committee by the
stakeholders principally affected by the Regulations, the mooring licensees. 

2.2 The Regulations, which amend the Rottnest Island Regulations 1988 (“the Principal
Regulations”), contain a number of initiatives in relation to the management and control
of the Rottnest Island Reserve, an A-class reserve. In particular it implements the new
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moorings policy of the Authority. This policy is designed to ensure that mooring
licences are only held by those who require and are in a position to use them and
eliminates the situation where one boat is used to licence more than one mooring. The
policy aims to shorten the waiting list and period for allocation of mooring licences and
encourages maximum use of moorings. In addition the policy clarifies the licensee’s and
the Authority’s responsibilities. Attached and marked “Annexure B” is a copy of the
moorings policy which provides a full explanation of the background and justification
for the policy.

2.3 Other initiatives implemented by the Regulations include controls on environmentally
damaging activities such as sandboarding, disposal of sullage from boats, feeding of
fauna and littering. 

3 The Committee’s Concerns

3.1 The Committee first addressed this matter at its meeting on 2 October 1997 and
subsequently wrote to the Authority outlining its initial concerns on 7 October 1997.
Attached and marked “Annexure C” is a copy of a letter from the Chairman of the
Committee to the Authority dated 7 October 1997. A response to these initial queries
was received from the Minister dated 14 October 1997 but unfortunately this was not
before the Committee when it met at 8.30 am on 16 October 1997. Attached and marked
“Annexure D” is a copy of a letter together with its enclosure from the Minister to the
Committee dated 14 October 1997. 

3.2 The Regulations were gazetted on 4 July 1997 and tabled in the Parliament on 19
August 1997. Under the provisions of section 42 of the Interpretation Act 1984 there
are 14 sitting days from the date of tabling in which there is power for the Parliament
to move for the disallowance of such subordinate legislation. This period ended on 16
October 1997. In the circumstances the Committee resolved for the Deputy Chairman
to table a Notice of Motion of Disallowance over the Regulations in the Legislative
Council in order to protect the initial position of the Committee and to enable sufficient
time for the Committee to handle the inquiry.  Accordingly a Notice of Motion was
tabled in the Legislative Council on 16 October 1997 and moved pro forma on 22
October 1997 by virtue of Legislative Council Standing Orders. 

3.3 Subsequent to the above the Committee engaged in correspondence with the Minister
in which the initial concerns of the Committee were addressed in addition to some
further matters which the Committee became aware of as the inquiry proceeded.
Attached and marked “Annexure E” is a copy of a letter from the Chairman of the
Committee to the Minister dated 3 November 1997. Attached and marked “Annexure
F” is a copy of a letter from the Minister to the Committee dated 12 November 1997.
Attached and marked “Annexure G” is a copy of a letter from the Chairman of the
Committee to the Minister dated 17 November 1997. Attached and marked “Annexure
H” is a copy of a letter from the Minister to the Committee dated 18 November 1997.
The Chairman and the Committee’s legal advisor also had the opportunity to meet with
the Chief Executive Officer of the Authority, Mr Brian Easton,  and Mr Bart Boland
from the Minister’s Office on 18 November 1997. 
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3.4 At this point the Committee resolved to remove the disallowance motion for reasons to
be outlined below. However, the Committee agreed to continue to monitor the matter,
particularly in relation to a number of issues where the Authority had given
undertakings to take further action and continue with a consultation process. As a result
the Committee heard evidence from the Authority on 16 December 1997 and from the
Rottnest Island Mooring Licensees Association on 5 February 1998. Mr Brian Easton
and the Authority’s solicitor Ms Eliza Clapin gave evidence on 16 December 1997 and
Mr John Barrymore and Mr Morris Fisher gave evidence on 5 February 1998. As a
result of these hearings the Committee is now of the view that its inquiry is complete
and has resolved to table this report. 

3.5 The principal matters raised by the Committee can be summarised as follows:

3.5.1 The Regulations require that an applicant for a mooring licence must be the owner of
a suitable vessel (see Reg. 8 of the Regulations - new Sub-Reg. 20(3)(d) of the Principal
Regulations). The Committee was of the view that given the waiting period may be as
long as 10 years this requirement seems unduly harsh and restrictive. During such a
lengthy period of time an individual’s circumstances can change dramatically and the
individual’s ownership of a suitable vessel may be one of those circumstances. As the
objective behind this requirement appears to be to ensure that moorings are not
allocated to those who are unable to use the licence, the Committee suggests that this
objective could be achieved by a requirement that the applicant be the owner of a
suitable vessel at the time the allocation is made;

3.5.2 The Regulations create an offence for the disposal of sullage within the limits of the
Island other than by means of an approved treatment system (see Reg. 11 of the
Regulations - new Reg. 38C of the Principal Regulations). There are no facilities for the
disposal of sullage on the Island. On the basis of this information the Committee was
of the view that it would appear to be an unreasonable requirement as it would
necessitate the individual returning to Perth to dispose of the sullage properly. However,
the Committee is appreciative of the intent of this regulation in relation to
environmental and health issues and therefore looked to determine whether there were
other options for boat owners. Until pump-out facilities are provided on the Island the
options available to boat owners are to use land based toilet facilities or install sullage
tanks and then pump out outside of 3 nautical miles. In respect of the installation of
holding tanks the Committee understands that this could be an expensive and sometimes
difficult task given space limitations within most vessels. Most vessels would need to
come out of the water to have the work done. The Committee came to the initial view
that there should be some lead in time before this regulation is enforced to allow for
boat owners to install holding tanks and for the Authority to provide pump-out facilities
on shore;

3.5.3 All craft mooring in Rottnest waters are now required to be covered by “adequate
insurance” as determined by the Authority from time to time (see Reg. 20 of the
Regulations - new Reg. 72A of the Principal Regulations). The Committee understands
that what is “adequate insurance” has not yet been settled by the Authority, however the
terms and conditions on which mooring licences are now being issued reflect the
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responsibilities of licensees and the Authority and will govern what type of insurance
will be required. The Committee received from one applicant for a mooring licence
details of the “terms and conditions” offered by the Authority for the grant of a mooring
licence. These “terms and conditions” set out a number of exclusions and indemnities
in respect of loss or damage. In particular the Authority’s liability for an act or omission
of an employee is effectively excluded, and the licensee is obliged to indemnify the
Authority against any liability or claim made against it by anyone who is in any way
connected to the licence or the use of the mooring by anyone (for example, the licensee
is bound to indemnify the Authority against the claim of an unauthorised user or
trespasser or the claim of someone who has suffered loss caused by such a user). There
are additional obligations imposed on the licensee under the proposed “terms and
conditions” which expose the licensee to further risk. The Committee was of the view
that these “terms and conditions” expose the licensee to risks and liabilities that should
not be their responsibility. The Committee became concerned that the impact of these
requirements effectively will prevent the licensee from obtaining suitable or reasonably
priced insurance due to the extent of risk; 

3.5.4 New regulations 14 and 72A(6) of the Principal Regulations (see Reg. 8 and Reg.20 of
the Regulations) deem any person who is on a vessel to have committed the particular
offences referred to the Committee. The Committee is concerned that this provision may
be too wide and potentially beyond the general regulation making power contained in
section 48 of the Rottnest Island Authority Act 1987 (“the Act”). In particular it may
lead to the prosecution of innocent guests or visitors on board a vessel who are
oblivious to whether the vessel is entitled to be on a particular mooring or whether it is
adequately insured. The Committee was of the view that a provision which deems the
person on the vessel to be in control of the vessel unless he or she identifies the owner
or person in control would be more appropriate; and

3.5.5 New sub-regulation 20(11) of the Principal Regulations (see Reg. 8 of the Regulations)
may be void pursuant to section 43(1) of the Interpretation Act 1984. Section 43(1)
provides that:

“Subsidiary legislation shall not be inconsistent with the provisions of the
written law under which it is made, or of any Act, and subsidiary legislation
shall be void to the extent of any such inconsistency.”

New sub-regulation 20(11) provides that “Part VII of the Property Law Act 1969 does
not apply to a mooring site licence”. Part VII of the Property Law Act 1969 (“the PLA”)
may apply to a mooring site licence in so far as a mooring site licence can be regarded
as “any instrument of letting” (per section 69 of the PLA). Whether a mooring site
licence is an “instrument of letting” will depend on the case law and the particular
circumstances of the licence. This is a difficult legal question and one which the
Committee has had insufficient time to examine, but it is evident that there may be
circumstances in which Part VII of the PLA will apply to a mooring site licence. A
regulation cannot amend or repeal the application of an Act and nor can it be
inconsistent with the provisions of any Act. As a result it is likely that the new sub-
regulation 20(11) may be void.
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4 The Minister’s Response and the Committee’s Position

4.1 Requirement that an applicant for a mooring licence be the owner of a suitable vessel:

The Minister advised the Committee that as at 1 July 1997 there were 449 people on the
waiting list for a mooring at Geordie Bay with only 3-4 moorings becoming available
each year. The waiting list for moorings needed to be cut to a realistic period and hence
the requirement for an applicant to be the owner of a suitable vessel. This requirement
prevents speculative applications and thereby reduces the waiting period. In relation to
the suggestion of the Committee to require boat ownership at the time of allocation
rather than application, the Minister advised that it has been used in the past with
extensive delays as a result of speculative applications. 

In view of the obvious need to reduce the waiting list and give priority to those
applicants who actually require a mooring, the Committee resolved to take no further
action in relation to this issue.

4.2 Disposal of sullage:

The Minister responded that the Authority is not convinced that on-shore pump-out
facilities would provide the answer based on experience in other similar holiday
destinations. Nevertheless this option is being examined and in the meantime toilets are
provided in most bays and the Authority is committed to providing them in other bays
in the near future. The Minister highlighted to the Committee that existing legislation
already prohibits the disposal of sullage in Rottnest waters and that this provision only
maintains consistency with that approach and demonstrates proper management of the
Authority’s marine health responsibilities. In this respect reference is made to the
following regulations: 

& Regulation 262(4)(b) of the Fremantle Port Authority Regulations 1971
prohibits the disposal of any garbage, ashes, mud, refuse, offensive matter or
inflammable liquid from a vessel or barge within a radius of 3 miles of the
seaward end of the north mole.

& By-Law 16 of the Health (Rottnest Island) By-Laws 1989 provides that no
person shall from any vessel discharge or deposit solid refuse in the waters of
the Rottnest Island Reserve.

& Regulation 8(a) of the Navigable Waters Regulations  provides that no person
shall throw or cause to be placed in any port or harbour or any navigable
waters (which includes the waters of the Rottnest Island Reserve)  any matter
or thing except with the permission of the department. 

In evidence before the Committee Mr Brian Easton confirmed the above views in
respect of the waste management responsibilities of the Authority. In addition the
Authority is undertaking a community education programme for boat owners. A
brochure has been distributed which advises boat owners that it is an offence to dispose
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of sullage in Rottnest waters under the Regulations and under other legislation. The
brochure also advises how boat owners should deal with sullage and refuse and
describes the chemical toilets that are available which allow the waste to be flushed
straight into the water. It was confirmed that a pump out facility was not being
considered for the Island. The expense and environmental damage that would be
associated with developing such a facility were reasons advanced for the decision not
to provide a pump-out facility on the Island. It is always expensive to build on the Island
and a large amount of environmentally damaging digging would be required to connect
the facility to the new sewerage treatment plant. In addition the Authority is of the view
that it is likely that boat owners would not use the facility. This view is apparently based
on examination of experiences with such facilities at similar holiday destinations in
other States. 

The evidence before the Committee was that the Authority is of the view that a pump-
out facility will not provide a solution to the problem. The Authority believes that the
proper disposal of sullage will be addressed by educating boat owners and providing
suitable toilets and waste management facilities in all of the bays that have moorings.
In this respect the Authority advised the Committee that there is an upgrade of the
Island’s facilities underway and the provision of toilets is a priority. The Authority has
included this regulation as it is consistent with other legislation and with the Authority’s
responsibility to manage the quality of the water surrounding the Island. 

For its part, the Mooring Licensees Association highlighted to the Committee the
practical difficulties of complying with this regulation. In order to dispose of sullage
properly it will be necessary for the boat to have appropriate storage tanks. These are
expensive. An estimate of 10% of the value of the boat was provided to the Committee
as a gauge to the cost. In addition small and medium boats would find it difficult to find
the space for a holding tank. A small treatment plant would also be necessary. The
Association stated to the Committee that the treatment plant that is currently available
would quickly drain the battery power of a small boat and cannot treat galley water,
toilet water or floor water, all of which are covered by the definition of sullage in this
regulation. Even if a boat has a storage tank the lack of a pump-out facility on the Island
means that it will be necessary for boats to go beyond the 3 nautical mile limit to
dispose of the sullage. The Association made the point that the practical reality is that
boat owners will not go offshore to dispose of sullage. The Association stated that it is
unlikely that boat owners will be able to comply with the regulation. For the present
they did not see this as an environmental problem due to the natural flushing of the bays
and the existing Leeuwin current.

After considering the evidence, the Committee resolved to take no further action in
relation to this issue. Despite the evident practical difficulties that arise for boat owners
with this regulation the Committee agrees with the Authority that the regulation is
consistent with its waste management responsibilities and with other existing
legislation. In respect of the difficulties that are created, the provision of toilet and waste
disposal facilities in each of the relevant bays will eventually enable those who don’t
have sullage tanks with a means of disposing waste appropriately. Otherwise the
Authority’s efforts at educating boat owners on their responsibilities are a positive step.
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In particular the Committee is supportive of the health and environmental initiative
behind the regulation.

4.3 Insurance and Liability:

The Minister has confirmed to the Committee that under the particular indemnity and
exclusion clauses of the “terms and conditions” under which a mooring site licence is
issued, there is the possibility that a licensee may have to indemnify the Authority
against a claim even if the loss was caused by the Authority’s negligence. He advises
the Committee that the reason why this possibility has not been excluded is to make the
Authority a less attractive defendant and to discourage the tendency for people to
include the Authority in a claim almost automatically because it is perceived as having
“deep pockets”. This results in a significant amount of money being wasted on legal
advice for both the Authority and its insurers in respect of claims that are at best
tenuous. There is also the risk that due to the strict liability that the courts have recently
applied to public authorities the Authority could be found liable in respect of such a
claim. This is of grave concern to the members of the Authority who then become
exposed personally as a result of the Statutory Corporations (Liability of Directors) Act
1996. In these circumstances the Authority has moved to place responsibility for the
mooring site on the licensees and reduce the exposure of the members through the
widely drafted indemnity and exclusion provisions.

The Committee’s view remains that it is unsatisfactory that liability for the negligent
acts or omissions of others should be forced on to the mooring site licensees. However,
the Committee also understands the difficulties that the new Statutory Corporations
(Liability of Directors) Act 1996 creates for the members of the Authority. The
Committee understands that the members have advice that adequate insurance to cover
their personal exposure cannot be obtained and as a result they have moved to place the
exposure upon licensees. The Authority has advised the Committee that what constitutes
“adequate insurance” for a vessel has not been finalised. Prior to removing the
disallowance motion over these regulations the Committee was advised that there may
prove to be suitable insurance on offer for licensees to cover the risks they are exposed
to as a result of the proposed “terms and conditions” of a licence. The Minister
originally advised the Committee that the Authority was in ongoing discussions with
Jardines Australian Insurance Brokers Pty Ltd and that two proposals had been
developed. These proposals were to be the subject of consultation with the licensees.

By the time the Committee met with the Mooring Licensees Association on 5 February
1998 a bulk policy for Association members had been agreed upon. This policy covers
claims for personal injury and property damage arising out of the ownership of
moorings, whether used by the Assured or not, and contractual obligations to indemnify
the Authority. The policy is a bulk policy and is only available to members of the
Association. The Association currently represent approximately 370 licensees out of
approximately 900 possible. Membership is $25 per year and the policy is available for
$50. It provides a limit to liability of $5,000,000.

In view of the availability of a policy on the market the Committee no longer takes issue
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with the requirements of the Authority as to what amounts to “adequate insurance”.

4.4 Regulations 14 and 72A:

In response to the Committee’s concern in relation to these deeming provisions the
Minister has proposed amending the Regulations as follows:

4.4.1 the new regulations 11, 12 and 13 of the Principal Regulations be amended to refer to
“a person with responsibility for the vessel”;

4.4.2 the deeming provision in new regulation 14 of the Principal Regulations be amended
to refer to “for the purposes of regulation 11, 12 and 13, a person who is on a vessel
that is anchored or secured to a mooring is taken to be a person with responsibility for
the vessel unless that person shows, to the satisfaction of the Authority, that some other
person is properly responsible for the vessel; and

4.4.3 new regulation 72A(5) and (6) of the Principal Regulations to be amended in similar
terms.

The Committee is of the view that amendments in the terms proposed would address
the situation where a guest or visitor on the boat may be held to be responsible for the
vessel. Similar to traffic and parking infringements the individual is given the
opportunity to establish that someone else should be prosecuted for the alleged offence.
In these circumstances the Committee has resolved to accept that amendments in the
terms proposed be made and notes the Minister’s comment that in the interim the
regulations would be implemented in this manner.

4.5 Sub-regulation 20(11):

The Minister has responded that he has legal advice that some particular provisions of
Part VII of the PLA are specifically stated in the legislation to be incapable of exclusion
and that by inference the remainder of Part VII may be excluded. The Minister makes
the point that some provisions of Part VII of the PLA are almost invariably excluded
from the operation of leases. The Minister argues that as a result, regulations controlling
mooring site licences can also exclude the operation of those provisions of Part VII of
the PLA that are capable of exclusion. As a result the new sub-regulation 20(11) is not
inconsistent with the PLA and not void under section 43(1) of the Interpretation Act
1984. However to remove any doubt, the Minister proposes amending sub-regulation
20(11) of the Principal Regulations to read:

“To the extent permitted by law, part VII of the Property law Act 1969 does
not apply.......”

The Committee has had insufficient time to ascertain whether the proposed amendment
will clarify the situation and resolve any problems that may arise. However the
Committee is of the view that the proposal may address the problem and is happy to
accept that the matter can be resolved through further correspondence. 
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4.6 Based on the information to hand at 20 November 1997 the Committee resolved to
withdraw the disallowance motion. As a result of further inquiries the Committee has
resolved to take no further action other than to table this report.
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