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1 Background 
1.1 By Resolution 4 made on 5 September 2019 and Resolutions 1 to 5 (inclusive) made on 25 

September 2019, the Legislative Council authorised the President to commence and pursue 
legal proceedings in the Supreme Court of Western Australia, of the kinds described in those 
resolutions.  

1.2 The kinds of proceedings that the President was so authorised to commence and pursue 
included: 
1.2.1 proceedings challenging the validity of: 

(i) notices to produce documents, and a notice to produce information, issued by
the Corruption and Crime Commission (CCC) to the Director General,
Department of Premier and Cabinet, described in Resolution 4(1) made on
5 September 2019;

(ii) the CCC’s actions in making and implementing an arrangement with the
Director General, Department of Premier and Cabinet, described in Resolution
1(a) made on 25 September 2019;

(iii) notices to produce records or things issued by the CCC to the Clerk of the
Legislative Council on 10 September 2019, and of any future notices issued by
the CCC that in the opinion of solicitors and counsel give rise to similar issues,
and of the conduct of the CCC in issuing those notices, as described in
Resolution 2 made on 25 September 2019; and

1.2.2 any causes of action which in the opinion of solicitors and counsel are related or 
raise similar questions to those proceedings described in Resolution 4(1) made on 5 
September 2019. 

1.3 On 25 September 2019, the Legislative Council noted that: 
1.3.1 similar questions arose in respect to the validity of the notices issued by the CCC to 

the Director General, Department of Premier and Cabinet, as arose in respect of the 
notices issued to the Clerk of the Legislative Council (Recommendation 1 paragraph 
(C) to (E)); and

1.3.2 that to the extent the notices to produce are invalid, the CCC will not have a lawful 
right to the documents, data or information sought by those notices 
(Recommendation 1 paragraph (F)). 

1.4 On 25 September 2019, the Legislative Council directed that the Clerk not comply with the 
notices to produce issued by the CCC and served upon the Clerk on 10 September 2019, 
pending: 
1.4.1 both the outcome of any proceedings and an assessment of parliamentary privilege 

by the Standing Committee on Procedure and Privileges (Committee) with respect 
to those notices; or 

1.4.2 further direction from the Committee taking account of legal advice, (Resolution 6 
made on 25 September 2019). 

2 Legal proceedings by the President against the 
Corruption and Crime Commission 

2.1 On 27 September 2019, in accordance with the authorisation described above, the President 
commenced proceedings against the CCC, CIV 2717 of 2019 in the Supreme Court of 
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Western Australia, by writ of summons indorsed with a statement of claim attached as 
Appendix 1.  

3 Legal proceedings by the Attorney General against the 
President 

3.1 On the same day as the President commenced proceedings against the CCC, the Attorney-
General commenced proceedings against the President, CIV 2716 of 2019 in the Supreme 
Court of Western Australia, challenging the legal validity of Resolution 6 made by the 
Legislative Council on 25 September 2019.  The writ of summons indorsed with a statement 
of claim is attached as Appendix 2. 

3.2 The President of the Legislative Council is named as the First Defendant in the Attorney 
General’s proceedings. 

4 Authorisation for the President to defend proceedings 
4.1 At the time that the Legislative Council authorised the President to commence proceedings 

as described above, it was not known that the Attorney General would bring proceedings 
against the President. 

4.2 The Attorney General’s proceedings were foreshadowed in a letter from the State Solicitor to 
the President on 26 September 2019, attached in Appendix 3.   

4.3 As the validity of the notices issued by the CCC to the Clerk of the Legislative Council on 
10 September 2019 will, among other things, arise as material issues in the proceedings 
commenced by the Attorney General, the President instructed her solicitors to respond by 
letter to the State Solicitor on 27 September 2019, attached in Appendix 4.   

4.4 The Committee notes that a failure to defend this action by the Attorney General imperils the 
legal proceedings against the CCC.  Accordingly, the President has filed an appearance and a 
draft defence has been prepared and is intended to be lodged on 23 October 2019. 

4.5 To enable the President to defend the legal action brought against her by the Attorney 
General, authorisation is sought in similar terms to that provided by the Legislative Council 
on 25 September 2019. 

 

RECOMMENDATION 1 
 
Recommendation 1 
1. That the President of the Legislative Council of Western Australia: 

(a) may defend proceedings CIV 2716 of 2019 for and on behalf of the Legislative 
Council of Western Australia; 

(b) be authorised to conduct the defence of those proceedings in that capacity on behalf 
of the Legislative Council of Western Australia and to do all such things reasonably 
necessary for, and incidental to, the conduct of the defence of those proceedings, 
including to: 
(i) engage solicitors and counsel to represent the Legislative Council of Western 

Australia and to act upon their advice with respect to the proceedings in 
consultation with the Standing Committee on Procedure and Privileges;  
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(ii) without limitation on the preceding paragraph, file any document or take any
step in relation to such proceeding, including any defence, counter-claim or
other pleading;

(iii) maintain the confidentiality and legal professional privilege attaching to
communication relating to the proposed proceedings;

(iv) take direction from the Standing Committee on Procedure and Privileges with
respect to the conduct of the defence of those proceedings and matters
related to them;

(v) report to the Legislative Council of Western Australia, periodically, and when
requested, with respect to the conduct of the defence of those proceedings;
and

(vi) to consult with the Deputy Clerk of the Legislative Council as the Accountable
Authority of the Department of the Legislative Council to permit the
authorisation of the expenditure of funds necessary and reasonable with
respect to the defence of those proceedings.

Hon Kate Doust MLC 
Chair 
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Standing Committee on Procedure and Privileges

Date first appointed:

24 May 2001

Terms of Reference:

The following is an extract from Schedule 1 of the Legislative Council Standing Orders:

'1. Procedure and Privileges Committee

1.1 A Procedure and Privileges Committee is established.

1.2 The Committee consists of 5 Members, including the President and the Chair of Committees, 
and any Members co-opted by the Committee whether generally or in relation to a particular 
matter. The President is the Chair, and the Chair of Committees is the Deputy Chair, of the 
Committee.

1.3	 With	any	necessary	modifications,	Standing	Order	163	applies	to	a	co-opted	Member.	

1.4 The Committee is to keep under review the law and custom of Parliament, the rules of 
procedure of the Council and its Committees, and recommend to the Council such alterations 
in that law, custom, or rules that, in its opinion, will assist or improve the proper and orderly 
transaction of the business of the Council or its Committees.' 
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