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EXECUTIVE SUMMARY AND RECOMMENDATION FOR THE EXPLANATORY 

REPORT OF THE JOINT STANDING COMMITTEE ON DELEGATED LEGISLATION 

IN RELATION TO THE 

SCHOOL EDUCATION AMENDMENT REGULATIONS 2014 

 

EXECUTIVE SUMMARY 

1 The School Education Amendment Regulations 2014 (Amendment Regulations) 
were published in the Government Gazette on 11 November 2014 and tabled in the 
Legislative Council on 18 November 2014. 

2 The Joint Standing Committee on Delegated Legislation (Committee) did not give 
Notice of Motion to disallow the Amendment Regulations but observed that Hon Sue 
Ellery MLC on behalf of Hon Stephen Dawson MLC gave a Notice of Motion to 
disallow them on 19 November 2014. The Committee resolved to prepare this 
Explanatory Report to assist the House during debate on the disallowance motion. 

3 The Committee held a hearing on 25 February 2015 with the Minister for Education 
(Minister) and various witnesses from the Department of Education. 

4 The Amendment Regulations provide for the charging and waiving of a fee for the 
instruction of dependents of 457 visa holders attending public schools, while retaining 
an entitlement to enrol at local intake schools. 

5 Following consideration of the statutory framework, the Committee formed the view 
that the scheme under the Amendment Regulations for bringing 457 visa holders and 
their dependents within the definition of “overseas student”, whilst retaining their 
entitlement to enrol in their local government school, is unwieldy, difficult to follow 
and unnecessarily complex. 

6 The Committee is of the view that the effect of the Amendment Regulations is to 
subdelegate to the Director General the power to prescribe fees payable by overseas 
students under the School Education Act 1999, in a manner and to an extent not 
authorised by the enabling Act, and beyond the constraints which have historically 
applied to these types of arrangements. This is the Committee’s view notwithstanding 
the provisions of the Interpretation Act 1984 and other matters raised by the Minister. 
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7 Regulation 13 of the Amendment Regulations is not within power as it comprises an 
unauthorised sub-delegation of the fee-setting power contained in sections 103 and 
244 of the Act, and/or it enables the imposition of fees over the amount of the cost of 
providing the services. If regulation 13 of the Amendment Regulations is disallowed, 
the Committee notes that consequential amendments would be necessary to 
Regulations 4(1), 10, 12, 14 and 17 of the Amendment Regulations. 

 

RECOMMENDATION 

Page 14 

Recommendation 1:  The Committee recommends that the Legislative Council and the 
Legislative Assembly note the information contained in this Report and takes it into 
consideration when considering any disallowance motion on the School Education 
Amendment Regulations 2014. 
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EXPLANATORY REPORT OF THE JOINT STANDING COMMITTEE ON  
DELEGATED LEGISLATION  

IN RELATION TO THE SCHOOL EDUCATION AMENDMENT REGULATIONS 2014 

 

1 REFERENCE AND PROCEDURE 

1.1 The Parliament of Western Australia has delegated the role of scrutinising subsidiary 
legislation to the Committee on Delegated Legislation (Committee) against four 
Terms of Reference.1  

1.2 The School Education Amendment Regulations 2014 (Amendment Regulations) 
were published in the Government Gazette on 11 November 2014 and tabled in the 
Legislative Council on 18 November 2014. They fall within the definition of 
‘Instrument’ in the Committee’s Terms of Reference.2 

1.3 The Amendment Regulations are attached as Appendix 1. 

1.4 The Amendment Regulations stood referred to the Committee upon their publication 
in the Government Gazette. Once the Amendment Regulations were tabled in the 
Parliament, they became an Instrument which may be subject to disallowance. The 
Committee did not give Notice of Motion to disallow the Amendment Regulations but 
observed that Hon Sue Ellery MLC on behalf of Hon Stephen Dawson MLC gave a 
Notice of Motion to disallow them on 19 November 2014. 

1.5 As part of its scrutiny process, the Committee held a hearing on 25 February 2015 
with the following witnesses: 

• Hon Peter Collier MLC, Minister for Education; 

• Ms Sharyn O’Neill, Director General, Department of Education; 

• Mr Stephen Baxter, Executive Director, Statewide Planning and Delivery, 
Department of Education; 

• Mr Lindsay Hale, Executive Director, Statewide Services, Department of 
Education; and  

1  These are that in its consideration of an instrument, the Committee is to inquire whether the instrument – 
(a) is within power; (b) has no unintended effect on any person’s existing rights or interests; (c) provides 
an effective mechanism for the review of administrative decisions; and (d) contains only matter that is 
appropriate for subsidiary legislation. 

2  By virtue of Committee Term of Reference 10.5 and section 41 of the Interpretation Act 1984. 
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• Mr Graham Wimbridge, Manager, Legal Services, Department of Education. 

1.6 The transcript of the hearing is attached as Appendix 2. 

1.7 The Committee resolved to prepare this Explanatory Report to assist the Legislative 
Council during debate on the disallowance motion. 

2 POLICY BACKGROUND 

2.1 The Explanatory Memorandum (EM)provided to the Committee by the Department of 
Education on 21 November 2014 advised: 

• The Amendment Regulations provide for the charging and waiving of a fee for 
the instruction for dependents of subclass 457 visa holders3 (457 visa holders) 
attending public schools, while retaining an entitlement to enrol at local 
intake schools; and 

• As part of the 2013-14 Budget, the State Government announced that a tuition 
fee of $4,000 was to be introduced for dependants of 457 Visa holders 
attending public schools in Western Australia, commencing from 2014. On 17 
September 2013, the Premier announced that the tuition fee would be delayed 
by twelve months and reduced to $2,000 a year for second and subsequent 
children in the same family. To mitigate the potential impact of the fee on 
families with two and more children, the fee was reduced to $4,000 per family 
in the 2014-15 Budget. 

2.2 The policy reasons for the amendments, as advised in the EM, are: 

• The number of 457 visa dependants attending government schools has 
increased dramatically in recent years. In 2005, there were fewer than 300 
dependants of 457 visa holders at government schools, and as at Semester 2, 
2014 there are approximately 4,800 dependants attending public schools. 

• The average estimated cost of educating a student in a government primary 
school in 2014-15 is $14,833 and $19,363 in a government secondary school. 
The single family fee of $4,000 represents a contribution towards these costs. 

2.3 The Department of Immigration and Border Protection publishes a booklet entitled 
Temporary Work (Skilled) (subclass 457) visa, which states in its Introduction: 

The Temporary Work (Skilled) (subclass 457) visa is designed to 
enable employers to address labour shortages by bringing in 
genuinely skilled workers where they cannot find an appropriately 
skilled Australian. 

3  As prescribed by Schedule 2 of the Migration Regulations 1994 (Cth) 
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You can find the list of occupations that are eligible under the 
subclass 457 visa programme on the department’s website 
www.immi.gov.au/skilled/skilled-workers/legislative-instruments/ 

The subclass 457 visa is the most commonly used programme for 
employers to sponsor overseas workers to work in Australia on a 
temporary basis. 

The subclass 457 visa allows businesses to employ overseas workers 
for up to 4 years in skilled occupations only. 

Subclass 457 visa holders can: 

• work in Australia for a period of between one day and 4 years 

• bring any eligible dependants with them to Australia — dependants 
can work and study 

• after entering Australia, have no limit on the number of times they 
can travel in and out of Australia. 

2.4 The Legislative Council Standing Committee on Environment and Public Affairs 
(Environment Committee) inquired into the subject matter of the Amendment 
Regulations following referral of a petition opposing the proposal. That Committee 
reported on 2 December 2014 (report number 39).4  

2.5 In the course of its inquiry, the Environment Committee sought to clarify a number of 
policy issues, including: 

• the reasons for the implementation of the policy; 

• the operation of the hardship provisions; and 

• the provision of information to prospective visa holders regarding the fees. 

2.6 Upon tabling of the report, it was noted that a motion for disallowance of the 
regulations to implement the policy had already been tabled. Report number 39 was 
provided to assist members in their consideration of the disallowance motion.  

2.7 The Environment and Public Affairs Committee noted that the policy and subsequent 
petition had generated considerable community comment.  

4  Legislative Council Standing Committee on Environment and Public Affairs, Report 39, Petition Number 
17— Opposing Fee for 457 Visa Holders, Tabled 2 December 2014.  
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3 STATUTORY FRAMEWORK 

Regulation-making power 

3.1 The Amendment Regulations are made under sections 103 and 244 of the School 
Education Act 1999 (Act) and amend the School Education Regulations 2000 
(Principal Regulations). 

3.2 Section 103 provides: 

Overseas and adult students to pay fees for instruction 

A person who is an overseas student or an adult student is to pay such 
fees for instruction as may be prescribed and in accordance with the 
regulations. 

3.3 Section 244 provides: 

Regulations  

(1)  The Governor may make regulations prescribing all matters 
that are required or permitted by this Act to be prescribed, or 
are necessary or convenient to be prescribed, for carrying 
out, or giving effect to the purposes of, this Act.  

Entitlement to enrol in government schools 

3.4 A diagram of the effect of the Amendment Regulations is attached as Appendix 3. 

3.5 Section 76 of the Act provides: 

General residential qualification for child to be enrolled 

(1)  A child is not entitled to be enrolled at a government school 
unless — 

(a)  the usual place of residence of the child is in the 
State; and 

(b)  the child is entitled to reside permanently in 
Australia. 

(2)  A child who does not come within subsection (1) is entitled to 
be enrolled at a government school if he or she satisfies the 
criteria (if any) prescribed by the regulations for the purposes 
of this subsection. 
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3.6 Regulation 14A of the Principal Regulations provides: 

Criteria prescribed (Act s. 76(2)), child of Sch. 2 visa holder 

For the purposes of section 76(2), a child who is not entitled to reside 
permanently in Australia is entitled to be enrolled at a government 
school if — 

(a)  the child’s usual place of residence while in Australia is in 
Western Australia; and 

(b)  the child, or a person in respect of whom the child is a 
dependent child, holds a visa of a kind set out in Schedule 2. 

3.7 Schedule 2 of the Principal Regulations prior to the Amendment Regulations included 
the 457 subclass, under its former name “Business (Long Stay)”. The EM advises that 
Schedule 2 Visa Subclass names are updated by the Amendment Regulations, and the 
name of the 457 subclass is updated to its current name “Temporary Work (Skilled)”. 

Definition of “overseas student”  

3.8 “Overseas student” is defined in section 97 of the Act to mean: 

a person who enrols at a government school and who — 

(a)  is not entitled to reside permanently in Australia; and 

(b)  satisfies the criteria (if any) prescribed by the 
regulations for the purposes of this Subdivision.  

3.9 Prior to the Amendment Regulations, Regulation 62 provided: 

Criterion prescribed (Act s. 97 overseas student) 

The criterion for the purposes of paragraph (b) of the definition of 
overseas student in section 97 is that the person does not satisfy the 
criteria set out in regulation 12(a) and (b), 13(a) and (b), 14(a) and 
(b) or 14A(a) and (b). 

3.10 Regulations 12(a) and (b), 13(a) and (b), 14(a) and (b) or 14A(a) and (b) provide that 
in the following specific circumstances a child who is not a permanent resident is 
entitled to be enrolled at a government school: 

• A child enrolled in the International Secondary Student Exchange Programme 
(reg. 12); 
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• A child who is a dependent of a scholarship holder (reg. 13); 

• Children of certain defence force personnel (reg. 14); and 

• A child who holds, or is a dependent child of a person who holds, a visa of the 
kind set out in Schedule 2 (reg 14A). This included, and still includes, 457 
visa holders and their dependents. 

3.11 The version of regulation 62 prior to the Amendment Regulations therefore had the 
result that only certain children without permanent residency as specified above 
(including dependents of 457 visa holders) were entitled to enrol in government 
schools. All other children without permanent residency were “overseas students” for 
the purposes of the Act. This has implications for the imposition of fees on those 
students. 

3.12 Regulation 62 of the Principal Regulations is amended by the Amendment 
Regulations so that it provides: 

Criterion prescribed (Act s. 97 overseas student) 

The criterion for the purposes of paragraph (b) of the definition of overseas 
student in section 97 is that the person –  

(a) is a Schedule 3A visa holder; or 

(b) is not entitled under section 76 to be enrolled at a government 
school. 

3.13 A new definition of “Schedule 3A visa holder” is inserted by the Amendment 
Regulations, to mean a holder of a visa of the kind set out in Schedule 3A, or their 
dependent child. 

3.14 A new Schedule 3A is inserted, as follows: 

 

3.15 In summary, the effect of this aspect of the Amendment Regulations is that 457 visa 
holders and their dependents are included in the definition of “overseas student”. They 
are now the only “overseas students” as defined in the Act who have an entitlement 
under the Act to enrol at a local government school without special arrangement.  
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3.16 Other “overseas students” can be considered for enrolment under regulation 20 of the 
Principal Regulations, which requires persons entitled to be enrolled (including 
holders of visas listed in Schedule 2 and their dependents) to be given priority, and the 
school’s Principal to have approval from the Director General of the Department of 
Education (Director General) to enrol overseas students. 

Fees payable by overseas students 

3.17 As noted above, section 103 of the Act provides that a person who is an overseas 
student is to pay such fees for instruction “as may be prescribed and in accordance 
with the regulations”. 

3.18 In the Committee’s view this section requires that an overseas student: 

3.18.1 pay such fees as are prescribed; and 

3.18.2 pay those fees in accordance with any procedural requirements of the 
regulations. 

3.19 Prior to the Amendment Regulations, regulation 63 of the Principal Regulations 
provided: 

Fees for instruction prescribed (Act s. 103) 

(1)  The maximum total amount of the fees for instruction that are 
payable by a person who is an overseas student or an adult 
student at a government school is $25 000 each school year. 

(2)  The chief executive officer may from time to time determine 
the fees for instruction that are payable by overseas students 
and adult students at a government school not exceeding the 
limit referred to in subregulation (1). 

(3)  A fee for instruction may be determined by reference to — 

(a)  a particular period of instruction; or 

(b)  a particular subject of instruction. 

3.20 The Amendment Regulations delete regulation 63(3) and insert the following (with 
underlining indicating the passages not included in the previous version): 

 (3)  A fee for instruction may be determined by reference to such 
matters as the chief executive officer thinks fit, including all, 
or any, of the following — 
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(a)  a particular period of instruction;  

(b)  a particular subject of instruction; 

(c) a particular level of educational programme; 

(d) a particular class or group of students. 

 (4)  Without limiting the general discretion of the chief executive officer 
under subregulation (3)(d), a class or group of students may be 
described by reference to all, or any, of the following — 

(a)  the size of students’ families; 

(b)  the income and circumstances of students’ families; 

(c)  the kind, or kinds, of visas — 

(i)  held by students; or 

(ii)  held by persons in respect of whom students are 
dependent children. 

3.21 “Chief executive officer” is defined in the Act as follows: 

chief executive officer — 

(a) in Part 4, has the meaning given by section 151; and 

(b) otherwise has the meaning given by section 229; 

but is not defined in the Principal Regulations. Part 4 of the Act is not relevant as it 
deals with non-government schools. 

3.22 Section 229 of the Act provides: 

Term used: chief executive officer 

References in this Act, other than Part 4, to the chief executive officer 
are, unless a contrary intention appears, references to the chief 
executive officer appointed for the department under section 45 of the 
Public Sector Management Act 1994. 

The chief executive officer appointed for the department under section 45 of the 
Public Sector Management Act 1994 is the Director General. 
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Exemption from payment of fees 

3.23 The Amendment Regulations insert new subregulations 65(2) and (3) into the 
Principal Regulations, as follows: 

(2)  The chief executive officer may waive the whole or part of 
any fee for instruction that would otherwise be payable by 
an overseas student at a government school if — 

(a)  the student is a Schedule 3A visa holder; and 

(b)  in the opinion of the chief executive officer, there are special 
reasons to do so. 

(3) In subregulation (2) — 

special reasons includes that payment of the fee would cause 
financial hardship. 

Complexity of statutory scheme  

3.24 The Committee is of the view that, under the Amendment Regulations, the scheme for 
bringing 457 visa holders and their dependents within the definition of “overseas 
student” whilst retaining their entitlement to enrol in their local government school is 
unwieldy, difficult to follow and unnecessarily complex. 

3.25 The Committee notes that the policy could have been implemented by direct 
prescription of the fee for 457 visa holders in the Principal Regulations. 

4 UNAUTHORISED SUBDELEGATION OF LEGISLATIVE POWER 

4.1 Section 103 of the Act requires overseas students to pay “such fees for instruction as 
may be prescribed and in accordance with the regulations”. Together with the 
“necessary or convenient” regulation-making power in section 244 of the Act, section 
103 accordingly authorises the prescribing of fees payable by overseas students and 
the necessary administrative arrangements. 

4.2 For the reasons set out in the following paragraphs, it is the Committee’s view that the 
effect of the amendments to regulation 63 effected by the Amendment Regulations is 
to subdelegate to the Director General the power to prescribe fees payable by overseas 
students, in a manner and to an extent not authorised by sections 103 and 244 of the 
Act, and beyond the constraints which have historically applied to these types of 
arrangements.   

4.3 While there was already a subdelegation to the Director General in the previous 
version of regulation 63, it was much more limited in scope. The Amendment 
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Regulations extend the subdelegation to include reference to “such matters as the chief 
executive officer thinks fit”, and specifically to setting fee amounts to cover whole 
visa categories and other “groups of students”.  

4.4 The Committee notes that the new extended subdelegation to the Director General 
applies to more than just 457 visa holders and their dependents, and could be applied 
in relation to any group of overseas students. 

4.5 At the hearing held on 25 February 2015, Ms O’Neill advised in relation to fees 
payable by overseas students generally: 

In setting the fees, we give consideration to the year level of the 
student, the program that they are undertaking now with this 
regulation and the class or group of students that we have. In broad 
terms, when we set those fees, for overseas students in general terms, 
we are looking towards cost recovery. We give consideration to the 
cost of delivery of those programs at that year level and the subjects 
that are being undertaken. We set a fee and that is what is published 
and made available.5 

and 

With the advent of this regulation, we have looked at a visa class, 
particularly in the instance we are talking about, for 457s. The 
regulation allows us to look at groups and those groups can vary 
depending on their need.6 

4.6 Similarly in a letter to the Committee dated 6 March 2015, the Minister expressed the 
view that the Act and Principal Regulations have sufficiently constrained the 
discretion to be exercised by the Director General. The letter states: 

It is not possible to administer the provision of educational 
instruction to Overseas Students and the payment for this instruction 
without at some point a requirement for administrative discretion. 
Discretion is given by the Regulation to the statutory position 
responsible for administering government schools [emphasis added].7 

4.7 A copy of the Minister’s letter is attached as Appendix 4. 

4.8 The Committee is concerned that the discretion vested in the Director General by 
regulation 63 as amended by the Amendment Regulations is not sufficiently 

5  Transcript of Evidence, 23 February 2015, p1. 
6  Transcript of Evidence, 23 February 2015, p2. 
7  Letter from Hon Peter Collier MLC, Minister for Education, 6 March 2015, p3. (see Appendix 4) 
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constrained, in that it purports to enable the Director General to determine the fee by 
reference to such matters as the chief executive officer thinks fit, including all, or any, 
of the matters set out in paragraphs (a) to (d) of regulation 63(3).  

4.9 The Committee is of the view that, as a result of the Amendment Regulations, the 
power to make determinations under regulation 63(2) involves the exercise by the 
Director General of legislative, rather than administrative, power as suggested by the 
Minister in the passage cited above. 

4.10 In effect, the amendment invites the Director General to develop their own public 
policy and enshrines this in legislative form. This is a legislative function and should 
be exercised by an elected officer on advice, and not by a senior administrator. 

4.11 Pearce and Argument, in Delegated Legislation in Australia (4th edition), summarise 
the cases dealing with subdelegation of legislative power and the 
administrative/legislative dichotomy as follows: 

The effect of these [Australian] cases would appear to have been correctly 
summarised by the Court of Appeal in Hawke’s Bay Raw Milk Producers Co-
operative Co Ltd v New Zealand Milk Board [1961] NZLR 218 at 223: 

 “The principle enunciated … does not preclude the making of regulations 
which confer on a subordinate body or official authority to make decisions 
and exercise discretionary powers within the limits prescribed by the 
regulations, but is always to be borne in mind that the legislative power itself 
cannot be deputed.” (emphasis added) 

 That this distinction will not always be easy to draw is no reason for denying 
its existence. The wider the field of operation left to the subdelegate, the more 
likely it is that the court will take the view there has been a subdelegation of 
legislative power. Where, on the other hand, the matters left to be carried out 
by the subdelegate are questions of detail which merely fill the gaps left in the 
legislation itself, or which are to be carried out in accordance with guidelines 
laid down in the legislation, the more likely it will be that the courts will 
determine that the subdelegate is exercising administrative powers only, and 
the subdelegation will be valid …8 

4.12 Unauthorised subdelegation of the power to make subsidiary legislation avoids 
Parliamentary scrutiny. In this case the fees determined by the Director General from 
time to time for the purposes of section 103 of the Act would not be subject to 
scrutiny by the Committee and therefore by Parliament. 

8  D C Pearce and S Argument, Delegated Legislation in Australia, 4th ed, Lexis Nexis Butterworths, 
Sydney, 2011, [23.17]. 
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4.13 The Committee notes that the same issues apply in relation to the criteria for 
"hardship" in regulation 65 of the Principal Regulations. Under the Amendment 
Regulations, these criteria are not prescribed, but left to the Director General to 
determine from time to time. 

5 SUBDELEGATION OF FEE-SETTING POWER 

5.1 In his letter to the Committee dated 6 March 2015, the Minister referred to Section 45 
of the Interpretation Act 1984, which allows subsidiary legislation to provide a 
maximum fee and payment either generally or in specified circumstances. The 
Minister asserted that section 45, in allowing the setting of a cap, necessarily results in 
a degree of discretion being given to the Director General determining the fee under 
the cap.9 

5.2 The Committee accepts this general proposition. However the question arises whether 
the discretion granted to the Director General by the Amendment Regulations to have 
regard to “such matters as the chief executive officer thinks fit”, and in particular to “a 
particular class or group of students” (including but not limited to holders of different 
classes of visas) goes beyond the degree of discretion authorised or contemplated by 
the enabling provisions of sections 103 and 244 of the Act. 

5.3 The Committee is of the view that, even if section 45 of Interpretation Act 1984 
allowed such subdelegation of fee-setting power, this does not impact upon its 
findings in Part 4 above in relation to unauthorised subdelegation in the Amendment 
Regulations. 

6 QUANTUM OF FEES 

6.1 As noted above, regulation 63(1) of the Principal Regulations provides that the 
maximum total amount of the fees for instruction that are payable by an overseas 
student at a government school is $25 000 per school year. 

6.2 The Department of Education has advised that: 

6.2.1 the average estimated cost of educating a student in a government primary 
school in 2014-15 is $14,833 and $19,363 in a government secondary school. 
The single family fee of $4,000 represents a contribution towards these costs. 

6.2.2 A fee of $4000 represents approximately 27% of the cost of primary 
education and approximately 21% of the cost of secondary education.10 

9  Letter from Hon Peter Collier MLC, Minister for Education, 6 March 2015, p3. (see Appendix 4) 
10  These figures are said to be based on the stated policy of $4000 per family regardless of the number of 

children, but the Committee notes that they are incorrect as in a family with more than one child the 
percentage would obviously be much less. 
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6.3 The percentages referred to in paragraph 6.2.2 above are based on stated policy only 
and not on any amount prescribed by the Principal Regulations, which leave the 
amount of fees to the determination of the Director General from time to time. If the 
prescribed maximum fee of $25,000 was imposed, the percentage cost recovery would 
(in an average situation) be over 100% for both primary and secondary education.  

6.4 The Department noted at the hearing that the figures provided for the cost of primary 
and secondary education are average costs, and that in some cases the actual cost 
would be significantly higher. The examples given were of a student with a disability, 
where the actual cost would be in the range of $30,000 to $40,000 or more, and a 
student who requires intensive tuition in English as a second language.11 The 
Committee infers from this evidence that there would therefore be instances where the 
actual cost of primary and secondary education would be significantly less than the 
averages of $14,833 and $19,363 respectively. 

6.5 The enabling provisions of the Act authorise the imposition of a fee for service (ie. 
instruction at a government school), and not the imposition of a tax. The prescribed 
maximum of $25,000 bears no reasonable relation to the cost of provision of 
instruction to overseas students and in many cases will be significantly higher. It 
should properly be construed as a provision enabling the imposition of an 
unauthorised tax and is therefore not within power. 

6.6 In his letter to the Committee dated 6 March 2015, the Minister expressed the 
following view:12 

A regulation establishes the mechanism for the making of a decision 
by a person. Although it may be possible for that person to make an 
invalid decision, this does not mean that the regulation itself will be 
invalid. That is, the challenge to the validity goes to the decision, not 
to the regulation; Minister for Foreign Affairs and Trade v Magno 
(1992) 112 ALR 529. 

6.7 The Committee does not agree that regulation 63 as amended by the Amendment 
Regulations merely establishes the mechanism for the making of a decision. It 
purports to vest in the Director General a power which she would not otherwise have. 
The Committee notes that in their commentary on Minister for Foreign Affairs and 
Trade v Magno (1992) 112 ALR 529, Pearce and Argument specifically exclude from 
the comment referred to above from the Minister’s letter the situation where “the 

11  Ms Sharyn O’Neill, Transcript of Evidence, 25 February 2015, p12. 
12  Letter from Hon Peter Collier MLC, Minister for Education, 6 March 2015, p3. (see Appendix 4). 
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regulation were also the source of the power to make the decision”.13 The Committee 
is of the view that regulation 63 is such a regulation. 

7 CONCLUSION 

7.1 Regulation 13 of the Amendment Regulations is not within power as it comprises an 
unauthorised sub-delegation of the fee-setting power contained in sections 103 and 
244 of the Act, and/or it enables the imposition of fees over the amount of the cost of 
providing the services. If regulation 13 of the Amendment Regulations is disallowed, 
the Committee notes that consequential amendments would be necessary to 
Regulations 4(1), 10, 12, 14 and 17 of the Amendment Regulations. 

8 RECOMMENDATION 

8.1 The Committee makes the following recommendation: 

Recommendation 1:  The Committee recommends that the Legislative Council and the 
Legislative Assembly note the information contained in this Report and takes it into 
consideration when considering any disallowance motion on the School Education 
Amendment Regulations 2014. 

 
 
 

 
___________________ 

Mr Peter Abetz MLA 
Chairman 

19 March 2015 

 

 

13  D C Pearce and S Argument, Delegated Legislation in Australia, 4th ed, Lexis Nexis Butterworths, 
Sydney, 2011, [14.9]. 
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