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REPORT OF THE JOINT STANDING COMMITTEE ON DELEGATED LEGISLATION 

IN RELATION TO THE 

TOWN OF CLAREMONT - STANDING ORDERS LOCAL LAW 2007 

1 BACKGROUND INFORMATION 

1.1 The Town of Claremont - Standing Orders Local Law 2007 (“the Local Law”) was 
made under sections 3.1 and 3.5 of the Local Government Act 1995 (“the Act”) and 
published in the Government Gazette on 23 August 2007.  

1.2 The Town of Claremont advised the Committee that the purpose of the Local Law is 
to: 

ensure that the Town of Claremont has an effective and up to date 
Standing Orders Local Law; 

and 

enable the Town of Claremont to operate Council meetings and 
associated business within legislative requirement.1   

1.3 The Local Law is set out in Appendix 1. 

2 COMMITTEE SCRUTINY 

2.1 The Local Law was considered by the Joint Standing Committee on Delegated 
Legislation (“the Committee”) on 2 and 14 November 2007. The Committee resolved 
on 2 November 2007 to move a notice of motion of disallowance of the Local Law to 
preserve its position while giving the Local Law further consideration. The Town of 
Claremont was advised of that resolution by letter dated 9 November 2007. The 
Committee’s letter of 9 November 2007 is Appendix 2. 

Committee’s concerns 

2.2 The Committee had a number of concerns, of varying degrees of seriousness, with the 
Local Law. In summary, the significant concerns were: 

• conflict between the definition of “urgent business” in clause 1.3 and the 
provisions of clause 4.11(1);2 

                                                      
1  Explanatory Memorandum, p1. 
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• notice provisions in clause 2 appeared to be an unauthorised expansion of the 
notice scheme found in the Act and the Interpretation Act 1984;3 

• reference to regulation 8 of the Local Government (Administration) 
Regulations 1996 rendered clause 3.2(1) ambiguous;4 

• apparent anomaly in clause 4.11(1)(b) providing that business that a Town of 
Claremont employee cannot deal with in ordinary time is “urgent business”;5  

• lack of the public access to decision making (transparency and accountability) 
contemplated by the Act in the Local Law’s provisions with respect to answers 
to questions on notice;6 

• the validity of clauses giving power to the chief executive officer (with the 
concurrence of the Mayor or presiding member) to excise matters from notices 
of motion and reject questions on the ground of “potential to expose the 
Council, Councillors or employees to legal action” in light of provisions in the 
Act specifying the circumstances in which the Council and its members and 
employees are to be protected from legal action and the potential for such 
clauses to detract from the “good government” of the persons in the district;7 

• apparently conflicting confidentiality obligations imposed in the Local Law 
and potential conflict between the Local Law’s provisions and regulation 6 of 
the Local Government (Rules of Conduct) Regulations 2007 and regulations 
14 and 29A of the Local Government (Administration) Regulations 1996;8 

• apparent conflict between clauses 6.2 and 6.3 and section 5.92 of the Act in 
the former having potential to prevent production of documents required to be 
produced by the Act;9 

                                                                                                                                                         
2  A local law containing conflicting provisions is not contemplated by the Local Government Act 1995 - 

Committee Term of Reference 3.6(a). 
3  Shanahan v Scott (1957) 96 CLR 245 - Committee Terms of Reference 3.6(a) and (f). 
4  A local law containing ambiguous provisions is not contemplated by the Local Government Act 1995 - 

Committee Term of Reference 3.6(a) 
5  It was questionable that clause 4.11(1)(b) was for the “good governance” of the persons in the district as 

required by sections 3.1 and 3.5 of the Local Government Act 1995 - Committee Term of Reference 
3.6(a). 

6  Committee Term of Reference 3.6(a). 
7  Committee Term of Reference 3.6(a). 
8  Section 3.7 of the Local Government Act 1995 provides: “A local law made under this Act is inoperative 

to the extent that it is inconsistent with this Act or any other written law”. Section 5 of the Interpretation 
Act 1984 provides that “written law” includes regulations - Committee Term of Reference 3.6(a). 

9  Committee Term of Reference 3.6(a). 



 TWENTY-FOURTH REPORT 

G:\DATA\DG\Dgrp\dg.cla.080219.rpf.024.xx.a.doc 3 

• clause 17.9(3)(b) appeared to confer an unauthorised power on the CEO to 
veto committee recommendations (in providing that the CEO may request 
committee recommendations be withdrawn and for a recommendation to be 
withdrawn where such a request is made);10  

• that the clauses relating to presentation and discussion of committee reports 
(which do not follow the Western Australian Local Government Association 
Model Law), which appeared to unduly restrict information being provided as 
to the reasons for committee recommendations, did not appear to reflect the 
role of committees as contemplated by the Act or further the “good 
governance” of the persons of the district;11  

• clause 19.5 was in conflict with the Local Government (Rules of Conduct) 
Regulations 1996 provisions concerning disclosure of interests; 12 and 

• inconsistent and, on occasions incorrect, references to the Act and Local 
Government (Administration) Regulations 1996 in various clauses of the Local 
Law.13 

2.3 The Committee wrote to the Town of Claremont on 19 November 2007 setting out 
these, and its other, concerns in detail. The Committee requested the Town respond by 
26 November 2007 to enable consideration of that response having regard to the 
possibility of the motion for disallowance being brought on for debate in early 
December 2007. 

2.4 The Committee’s letter is set out in Appendix 3. 

3 THE TOWN’S RESPONSE 

3.1 The Town of Claremont responded by letter dated 10 December 2007, subsequent to 
the Committee’s final meeting of 2007, which was on 5 December 2007. The 
Committee was not, therefore, able to consider the Town’s response or seek further 
information prior to debate of the motion for disallowance of the Local Law. 

3.2 The Town’s letter of 10 December 2007 is set out in Appendix 4. 

3.3 In the Committee’s opinion, the Town’s response does not adequately address many 
of the Committee’s concerns.  

                                                      
10  Committee Term of Reference 3.6(a). 
11  Sections 3.1 and 3.5 of the Local Government Act 1995 - Committee Term of Reference 3.6(a). 
12  Committee Term of Reference 3.6(a). 
13  A local law containing incorrect statements as to the provisions of other laws is not contemplated by the 

Local Government Act 1995 - Committee Term of Reference 3.6(a). 
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3.4 For example, while acknowledging that there had been a drafting error in clause 1.3 
that lead to conflict between that clause and clause 4.11, and that that error required 
rectification by amendment of clause 1.3, the response to the Committee’s query as to 
how clause 4.11 worked in practice was: 

it is indicated that in the past seven years since the former Standing 
Orders Local Law was introduced the intent has been well understood 
and has enabled the smooth flow of the meeting, particularly where 
matters of an urgent nature arise. Experience has shown that the 
intent of the clause has operated successfully over many years and it 
is for that reason that the [Town] has retained the provision in the 
new standing Orders Local Law. 

As alluded to previously this clause is identical to that in the former 
Standing Orders Local Law and as the Town is not aware of any 
amendment to [the Act] that would have changed the legal basis upon 
which the clause operated there does not seem to be any reason why it 
could not be repeated in the Standing Orders Local Law 2007.  

In respect to clause 4.11(1)(b) it would appear that the clause would 
be more effective as part (iii) of 4.11(1(a) [sic] but can also be 
effective in categorising those matters which are genuinely of an 
urgent nature and cannot be dealt with by employees. It is not 
intended that matters be characterised as urgent merely because they 
cannot be dealt with by an employee but that it is just one criterion to 
be considered. (Committee’s emphasis) 

3.5 The Town’s response to the Committee concern as to the notice provisions in clause 2 
was also to advise of the intent of the provision, not to explain how as worded it 
complied with the relevant legislation. 

3.6 While the Committee accepts the Town’s intentions, it must consider the legal effect 
of the wording of the Local Law.  In the Committee’s opinion, it is not possible to 
circumvent the unintended consequences of drafting by implementing the intent, not 
the effect, of a local law. 

3.7 Similarly, in response to the Committee’s concern at incorrect references to the Act 
and Local Government (Administration) Regulations 1996, the Town of Claremont 
said:  

The comments of [the Committee] are noted. It is the Town’s view, 
however, that the reference to various sections of the Act and/or 
Regulations should be seen as footnotes for the assistance of 
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understanding the Standing Orders Local Law.14 (Committee’s 
emphasis) 

3.8 The Committee observes that the references to the Act and Local Government 
(Administration) Regulations 1996 are not footnotes and that there is no statutory 
provision or principle of interpretation that permits them being “seen as footnotes”. 
Further, where references are incorrect, the Committee does not accept that those 
references provide “assistance of understanding” the Local Law. 

3.9 The Town’s response to a number of issues was that clauses queried were present in 
the Town’s former Standing Orders Local Law or in other local laws. For example, in 
response to the Committee’s query on use of the undefined colloquial terms “open 
doors” and “closed doors”, the Town responded: 

Again this terminology has been used in the former Standing Orders 
Local Law with no difficulty being experienced or comment from [the 
Committee]…. 

A quick review of other Local Government Standing Orders Local 
Laws notes that they contain similar clauses. 

In response to the issue has [the Committee] provided previous 
advice to Local Government of its concern as to the use of this 
terminology? 

3.10 The Committee observes that while these terms are in use in other, though not all, 
standing order local laws, generally there is a definition of either the term “open 
doors” or “closed doors” in the definition section of the relevant local laws. (The 
Committee did not review every standing order local law and is not, therefore able to 
make a categorical statement). This is consistent with the WALGA Model Standing 
Orders Local Law. 

3.11 The Committee does not consider it appropriate to use these undefined terms in a local 
law. 

3.12 More generally, the Committee has not undertaken a review of all local laws to 
identify whether or not, and the extent to which, the relevant provisions of the Local 
Law are present in other local laws. It proposes liaising with the Department of Local 
Government and Regional Development, through the Local Laws Working Group, in 
this respect. 

                                                      
14  Letter from Mr A Kyron, Chief Executive Officer, Town of Claremont, dated 10 December 2007, p5. 
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3.13 While it is aware of the importance of consistency, the Committee is not precluded 
from raising an issue falling within its Terms of Reference by the fact that an issue has 
not previously been raised.  

3.14 The Committee also observes that its experience is that while a local government may 
be of the view that its clause is in substance the same as that in another local 
government’s local law, in fact there is often a change of wording which has an 
unintended legal effect on the validity of the provision as is illustrated by the example 
given above. 

4 CONCLUSION 

4.1 The Town of Claremont has offered an undertaking to amend the Local Law to 
address some of the Committee’s concerns.  

4.2 However, significant concerns remain with respect to clauses 2, 4.9(2)(a), 4.10(2), 
4.11(1) and the disclosure of interests provisions. 

4.3 The Town of Claremont has sought further information on some points. However, the 
deadline for debate of the motion for disallowance precluded further dialogue. 

4.4 In light of the nature and extent of the concerns with the Local Law, the Committee 
resolved to proceed with its recommendation that the Local Law be disallowed. 

Recommendation 1:  The Committee recommends that the Town of Claremont Standing 
Orders Local Law 2007 be disallowed 

 
Mr Paul Andrews MLA 
Chairman 

19 February 2008 
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