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JOINT STANDING COMMITTEE ON THE CORRUPTION AND CRIME COMMISSION

COMMITTEE'S FUNCTIONS AND POWERS

On 25 November 2008 the Legislative Council concurred with a resolution of the Legislative
Assembly to establish the Joint Standing Committee on the Corruption and Crime Commission.

The Joint Standing Committee’s functions and powers are defined in the Legislative Assembly’s
Standing Orders 289-293 and other Assembly Standing Orders relating to standing and select
committees, as far as they can be applied. Certain standing orders of the Legislative Council also

apply.
It is the function of the Joint Standing Committee to -

@) monitor and report to Parliament on the exercise of the functions of the Corruption and
Crime Commission and the Parliamentary Inspector of the Corruption and Crime
Commission;

(b) inquire into, and report to Parliament on the means by which corruption prevention
practices may be enhanced within the public sector; and

(©) carry out any other functions conferred on the Committee under the Corruption and Crime
Commission Act 2003.

The Committee consists of four members, two from the Legislative Assembly and two from the
Legislative Council.






JOINT STANDING COMMITTEE ON THE CORRUPTION AND CRIME COMMISSION

CHAIRMAN'S FOREWORD

Ms Gail Archer SC concluded her term as Acting Commissioner of the Corruption and Crime
Commission (CCC) in February 2011, having previously authored the statutory review into the
CCC Act in 2008. This Committee’s reports 10, 13 and 15, all dealing in part with
recommendations for jurisdictions and roles of an agency to combat organised crime, were tabled
in September 2010 and in February and June of 2011, respectively. Responses were received from
the Attorney General, Hon Christian Porter MLA in which references were made to “principal
recommendations of the Archer Review.”

The Committee sought to clarify the recommendations made by Ms Gail Archer SC through a
summons to a closed hearing before the Committee on 10 August 2011. This report seeks to
demonstrate that:

e The recommendation to expand the role of the CCC to combat organised crime was not
initiated by Ms Archer. She concurred with the work that had been done and although
allowing the recommendation to stand, did not consider it to be a “principal
recommendation.”

e The recommendations Ms Archer considered most important included powers of
delegation for the commissioner and a role for a Public Interest Monitor.

e The role of the CCC in the Education and Prevention of misconduct and corruption is seen
as vital and should not be diluted in any way or handed on to another agency.

The role and jurisdiction of the CCC continue to be topics of debate and therefore of importance
to the Committee. A report entitled Report on the Corruption Prevention and Education Function
of the Corruption and Crime Commission was received by the Committee in August 2011. This
report details some of the outcomes that have already been achieved and the improvements to
process and policy that are continuing to generate beneficial change in the fight against public
sector corruption and misconduct. This only serves to reinforce the Committee’s contention that
the CCC has a vital role in fighting misconduct in the Western Australian Public Sector.

Also detailed in this report are efficiencies achieved through strategic reviews of investigations
that the CCC have referred back to the parent agencies. Although the CCC do clearly have an
investigative capacity the investigative function of the CCC only takes place when either the
agencies are unable or unwilling to investigate or the case is “sufficiently serious to warrant
Commission action.”® This role of strategically monitoring and reviewing investigations would
coincide with their current role of monitoring police corruption but a similar role could be
foreseen for the CCC should the organised crime function be granted to the WA Police.

! Corruption and Crime Commission of Western Australia, Report on the Corruption Prevention and Education
Function of the Corruption and Crime Commission, 29 June 2011., p 33 of this report.

- Vil -



JOINT STANDING COMMITTEE ON THE CORRUPTION AND CRIME COMMISSION
CHAIRMAN’S FOREWORD

It has been, and continues to be, the Committee’s view that given the historical link between
organised crime and police corruption, that the fight against organised crime is best served by the
CCC in monitoring the WA Police for corruption. Similarly, the Committee believes that the
CCC’s work in educating Western Australian public servants about the risks and dangers of
impropriety represents a vital contribution to good governance in Western Australia. The CCC
should continue to use its vast experience and expertise in this specific area, rather than exercise
an expanded direct investigation role into organised crime.

If any reform is to be considered in amending the CCC Act, the Committee continues to
recommend easier and more efficient access to Exceptional Powers under Part 4 of the CCC Act,
with the CCC retaining their vital oversight role of both the WA Police and the wider WA Public
Sector.

| acknowledge the contributions of the CCC and Ms Gail Archer SC to this report and thank them
for their time and effort.

HON NICK GOIRAN, MLC
CHAIRMAN

- Viii -



JOINT STANDING COMMITTEE ON THE CORRUPTION AND CRIME COMMISSION

Recommendations

Recommendation 1
If the CCC is given an enhanced organised crime investigation function, its functions of

preventing, identifying and dealing with misconduct should be maintained at (at least) its
current capacity.

Recommendation 2

The appointment of a Public Interest Monitor be considered as vitally important.

Recommendation 3

The delegation of powers from the Commissioner of the CCC to a deputy or nominated person,
be considered as an integral part of any changes to the CCC Act.







JOINT STANDING COMMITTEE ON THE CORRUPTION AND CRIME COMMISSION

MINISTERIAL RESPONSE

In accordance with Standing Order 277(1) of the Standing Orders of the Legislative Assembly, the
Committee directs that the Attorney General report to the Assembly as to the action, if any,
proposed to be taken by the Government with respect to the recommendations of the Committee.

- Xii -






JOINT STANDING COMMITTEE ON THE CORRUPTION AND CRIME COMMISSION

CHAPTER1 BACKGROUND TO THIS REPORT

In March 2008 a comprehensive report prepared by Gail Archer SC on proposed amendments to
the Corruption and Crime Commission Act 2003 was tabled in Parliament. This report contained
58 recommendations concerning potential amendments to the Act. These recommendations ranged
from the maximum tenure of Corruption and Crime Commission (CCC) staff to the jurisdiction of
the CCC.

The current Joint Standing Committee on the CCC (the Committee), supported 26 of the
recommendations, and offered qualified support for a further nine recommendations contained
within the report, detailed in the Committee’s thirteenth report in the current Parliament, entitled
Analysis of Recommended Reforms to the Corruption and Crime Commission Act 2003.

A detailed analysis of preferred models and jurisdictions to combat organised crime was
undertaken by the Committee in its tenth report in the current Parliament, entitled How The
Corruption And Crime Commission Can Best Work Together With The Western Australian Police
Force To Combat Organised Crime, which was tabled on 9 September 2010.

After reviewing the available evidence, the Committee came to a firm view that:
...the CCC’s crime fighting role (as distinct from its corruption fighting role) is best left to
its present function under the CCC Act, which is to confer Exceptional Powers upon the
WA Police to fight organised crime.’

The Committee believed that:
The CCC’s most important function is to ensure that corruption in the WA Police is not
allowed to flourish and propagate. The CCC can only effectively discharge this obligation
if it remains authentically independent from the WA Police and maintains its reputation for
integrity. The CCC’s independence will be compromised and its integrity threatened if it is
permitted to engage in joint operations with the WA Police to combat organised crime.?

The Committee therefore made the following recommendation:

The CCC should not be granted an enhanced serious and organised crime jurisdiction.’

Joint Standing Committee on the Corruption and Crime Commission, How The Corruption and Crime Commission
Can Best Work Together With The Western Australian Police Force To Combat Organised Crime, 9 September
2010, p xv.

* Op. cit., p 191.

Ibid. See Recommendation 6.



JOINT STANDING COMMITTEE ON THE CORRUPTION AND CRIME COMMISSION
CHAPTER 1

7 On 18 May 2011 the Committee received a response to reports 10 and 13 from the Attorney
General, Hon Christian Porter MLA. In that letter the Attorney General stated:

One of the principal recommendations of the Archer Review, which continues to be
supported by the WA Police and the Corruption and Crime Commission, is for the
Corruption and Crime Commission to be granted an enhanced organised crime function,
and a new serious crime function, with the aim of improving the CCC's capacity to achieve
its statutory objective to ‘combat and reduce the incidence of organised crime’.

[..]

As a consequence of its deliberations and consideration of Reports 10 and 13, within the
wider context of reforming the CCC, the Government proposes to prepare a Bill. Such a
Bill would introduce amendments to the CCC Act to confer on the Corruption and Crime
Commission an organised crime investigative function, enabling the Corruption and Crime
Commission an increased jurisdiction to assist police investigations into organised crime.
This would, if enacted, implement in full the principal recommendations of the Archer
Review. The Government has carefully considered the cautionary view regarding such an
approach expressed in the Committee's Report 10, but has decided that the benefits and
cost effectiveness likely to be achieved by enhancing the State's capacity to combat
organised crime through such an approach exceed the risks which the Committee sees in
enabling the Corruption and Crime Commission to work collaboratively with police.”

8 The Committee tabled its fifteenth report, which concerned the corruption risks of controlled
operations and informants, in Parliament on 16 June 2011. The Committee then received a
response to this report from the Attorney General on 28 June 2011. In that letter, the Attorney
General re-emphasised the following point:

Analogous with my response to the WA Parliament dated 18 May 2011 regarding
Committee Reports 10 and 13, the State Government intends to confer on the Corruption
and Crime Commission (CCC) an organised crime investigative function under the
proposed amendments to Corruption and Crime Commission Act 2003 (WA) (the Act). If
enacted,6 this would implement, in full, the principal recommendations of the Archer
Review.

> Hon C. Christian Porter MLA, Treasurer; Attorney General, Letter to the Joint Standing Committee on the

Corruption and Crime Commission: Report 10 (9 September 2010) and Report 13 (17 February 2011), 18 May
2011.

® Hon C. Christian Porter MLA, Treasurer; Attorney General, Letter to the Joint Standing Committee on the

Corruption and Crime Commission: Report 15 (16 June 2011), 28 June 2011.
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JOINT STANDING COMMITTEE ON THE CORRUPTION AND CRIME COMMISSION
CHAPTER 1

The purpose of this report

The purpose of this report is to clarify what were the principal recommendations made by Ms Gail
Archer SC in her review of the Corruption and Crime Commission Act 2003. The origin of
recommendations around an expanded role for the CCC against organised crime are also
examined, particularly with regard to the current role of the CCC in corruption prevention and
education, together with the nature of Ms Archer’s current views on aspects of her report
considering her subsequent experience as Acting Commissioner of the CCC.
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JOINT STANDING COMMITTEE ON THE CORRUPTION AND CRIME COMMISSION

CHAPTER 2 CLOSED HEARING WITH THE COMMITTEE

Closed hearing with Ms Gail Archer SC

Having considered the response provided by the government to Reports 10 and 13 at a meeting on
25 May 2011, the Committee resolved to seek the attendance of Ms Archer before a closed
hearing of the Committee. Ms Archer received a summons on 30 June 2011 to attend before the
Committee on 10 August 2011. In that summons, the Committee indicated that it wanted to speak
with Ms Archer about the responses provided by the Attorney General to Committee reports 10,
13 and 15. Ms Archer was provided with copies of these responses.

Origins of the recommendations

When questioned about the origins of her recommendations regarding an expanded organised
crime fighting role for the CCC, Ms Archer replied:

The background to this issue in respect of my report starts with Commissioner Kennedy’s
royal commission report when he recommended that the new body have the capacity to
investigate organised crime. In the course of that, Commissioner Kennedy considered the
pros and cons. He had an extensive consultation with relevant bodies and people that
would have an idea about what the risks might be and ultimately he concluded that the
risks were outweighed by the benefits. His recommendation was rejected and instead, the
CCC was given the power to oversee the police use of exceptional powers. Now, at the time
that | wrote my report it was clear that that power was not being effectively utilised and so
I concluded that experience had shown that that framework was not effective to allow the
CCC to discharge one of its main functions.

L]

Also at the time that the CCC act was being debated, the legislative committee wanted it to
have the organised crime function in accordance with Commissioner Kennedy’s
recommendation and that was not put into the act, and so the legislative committee
basically insisted that that issue be revisited in the course of the review.’

The decision to review this expanded role for the CCC was therefore not one initiated by Ms
Archer. She confirmed this:

...the requirements of the review, in addition to looking at the overall effectiveness and
operation of the act, which is an enormous task, listed eight specific things that the
reviewer needed to look at and one of those was the organised crime function. 8

" Gail Archer SC, Barrister, Transcript of Evidence, 10 August 2011, p 2.
& Op.cit, p3.
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CHAPTER 2

Reasons for an expanded role for the CCC

13 In explaining the reason for making a recommendation for an expanded role for the CCC Ms
Archer stated:

I scrutinised report 31 and it was clear to me that it was the result of a very detailed and
careful analysis of the issues, and that relevant people had been consulted in order to
obtain their views. For those reasons | said in my report that it was unnecessary to
reinvent the wheel and by that I meant that it was not necessary to set out again the
reasoning for endorsing the CCC having this power.®

[..]

[T]here were two other things that influenced my view at the time and the first thing was
the views of Commissioner Kennedy because he is someone whose opinion | would hold in
the highest regard, and he had been aware of the risks and he had still come to that view.
The second thing was—although | had not put this in my report because it was not
necessary—the views of Robert Needham the chairperson of the CMC and the two
assistant commissioners both of crime and misconduct. And while all three of them raised
issues and difficulties that they had and were dealing with, all three of them were very
positive about their organisation having that function. That was why | endorsed the
recommendations of the joint standing committee at that time. Since that time, the CCC
and the police have made good use of the exceptional powers function and that seems to be
working really well. | think that that is relevant to reassure us that one of the main
functions of the CCC is in fact being achieved to some degree.™

The use of exceptional powers

14 The Chairman sought some expansion and clarification on the use of “exceptional powers:

The CHAIRMAN: Just further on that point before you continue: in your experience as
acting commissioner, is it the case that there are any concerns around a delay by the
police having to apply to the CCC that might justify the police maybe needing to not
proceed with that process and have the ability to self-authorise these exceptional powers?
In other words, in your time as acting commissioner was it your experience that the CCC
basically dropped everything when one of these types of applications were brought on?

Ms Archer: The latter; the CCC did drop everything when those applications were
brought on. But there is still a timing issue, and that is probably because of the very rigid,
narrow requirements of the legislation in that a lot of things had to be established before
the power could be granted, and that takes time. It required the police to produce all of the
necessary material and to do that in affidavit form, none of which can happen
instantaneously. So the timing issue is more about making the process more practical,
rather than needing it not to be with the CCC.*

° Ibid.
0 Ipjd.
1 Op.cit., p 4.
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CHAPTER 2

[-]

Ms Archer: Yes. Having got to that point, the two things that have happened relevantly to
my opinion since then is the fact that the exceptional powers is now being utilised more
effectively, so that purpose of the CCC is being addressed in some way, at least. The other
thing is all the work that this committee has done, which | have had the benefit of reading
over the weekend. | think it is fair to say that the issues are very complex and there are
pros and cons on both sides, and it is a balancing exercise. | am happy to say that it is not
my decision to make; no-one elected me to Parliament. That is really all I can say.

Principal recommendations of the Archer Report

15 The Committee sought from Ms Archer her assessment of the “principal recommendations” of her
report:

The CHAIRMAN: Just in terms of the government’s response, it refers to this issue being
a principal recommendation of what they refer to as the ““Archer review”. In the context of
what you have just described to us, do you see this being a principal recommendation?

Ms Archer: I think that that word can have many meanings. From my point of view, there
were 58 recommendations that | ultimately made, and the primary purpose of the review
was to look at the effectiveness and operation of the act as a whole. The recommendations
relating to things that were significant impediments to the operation generally are the
things | would characterise as the primary recommendations. Those are things that relate
to the fact that the actual commissioner cannot delegate some powers, which makes the
running of the CCC almost impossible. Frankly, I do not know how it has occurred,
because he or she cannot delegate the power to conduct private hearings, for instance, and
does not have a deputy, and | felt that those recommendations were the most important.
The other thing that | saw as being most important was the public monitor. The reason |
thought that was important was because there were so many different views about that
issue, and it was something that nobody had really reached a firm opinion about; whereas,
in comparison, the organised crime, everybody seemed to be singing off the same song
sheet at that time. Looking at the law enforcement agencies across Australia, at that time
the view was that this was a good thing. That was where people had got to. But in relation
to the public interest monitor, it was quite different. There were very divergent views, and |
spent a lot of time focusing on that issue, and | would categorise that as one of the primary
recommendations of the report.*

The role of the CCC

16 The Committee asked in general terms for Ms Archer’s views on recommendation 3 of report 10
which had stated:

Any suggestion that a new serious and organised crime function of the CCC be funded at
the expense of the CCC’s existing misconduct function should be rejected.

12 Op. cit., p 5.
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17 She subsequently replied:

...if I was asked in the context of should the CCC have an organised crime function at the
expense of other functions, | would have said no.**

18 The Committee sought further evidence from Ms Archer as to what she believed, given her role
and experience, were the most important roles for the CCC:

The CHAIRMAN: If | said that the most important function of the CCC is its oversight of
misconduct and corruption within the WA police force, would you agree with that
statement?

Ms Archer: No. | also think the oversight of public officers generally is of equal
importance. | understand everyone wants to focus on the police because the opportunities
for them to be corrupt are perhaps greater, and it is racier when they are corrupt than
when somebody is ordering $3 million worth of toner, but | think that one of the things that
makes the CCC in Western Australia such an extraordinary organisation is the success
that it has had in educating and combating corruption in the public sector generally, and |
think that our public service just looks so good to the rest of the world because of the CCC.
So, to me, it is a very important function that the CCC currently carries out.

The CHAIRMAN: What you are referring to there is the entirety of its misconduct
function —

Ms Archer: Yes.
The CHAIRMAN: — in conjunction with its educative function.

Ms Archer: It has to be included in the misconduct function, because, without education,
all you are doing is hitting people over the head.

The CHAIRMAN: So you are saying those things are all equally important. Of course, the
third function that it has is its limited role in relation to organised crime.

Ms Archer: That is right.**
19 Ms Archer went on to say:

...Everyone is more interested in organised crime than they are in a public servant
ordering lots of toner. Which organisation looks at what thing is a matter for the
government to decide, but it seems to me that the CCC has a unique skills set, it has unique
powers, it has experience in using those powers, and they can be very neatly put to dealing
with corruption in the public service. Whether you want to use those powers to also tackle
organised crime, or whether you want to give those powers to the police so they can tackle
organised crime, or whether you want to have a crime commission like New South Wales
to tackle organised crime, | do not really think it matters. Somebody has got to use these

B Op. cit., p 6.
¥ Oop.cit, p7.
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sorts of powers to tackle organised crime. Where it goes is a matter for the government,
but the CCC’s value is public sector corruption.

The CHAIRMAN: Okay. Hearing your evidence then, the main value of the CCC is its
role in misconduct and education. It does have a role with regard to organised crime,
which someone needs to do, whether it is the CCC or somebody else, but absolutely they
need to continue to do those other two functions.

Ms Archer: Well, that is my personal opinion; it is no more than that. But | do think that
the fact that Western Australia has this body that looks at public corruption is a great
thing."

Possible implications of an expanded CCC role

The Committee sought the advice of Ms Archer regarding the possible complications of
expanding the CCC’s role to combat organised crime and the public perception of such an
expanded role:

The CHAIRMAN: First of all, would you agree with Hon Len Roberts-Smith that in
Western Australia we ought not to second WA police into the CCC?

Ms Archer: | think there is a danger; and, if you were going to do it, you would have to
have two separate sections, like the CMC, so you have got your misconduct section and
you have got your crime section, and if you have seconded police officers, they are
working in the crime section; they are not working in the misconduct section; and you have
a separate head, like a subhead assistant commissioner, of those two sections, so that one
hand does not have to know what the other hand is doing, and so the tension is kept to a
minimum. But I do not actually have a philosophical objection to police officers working in
the CCC because they have got unique skill sets. You just need to be sure that they were
not corrupt.

[-]

The CHAIRMAN: ...when you are talking about the peak integrity body in Western
Australia, the perception is the most important asset that the organisation has. So would
you have any concerns, if the reforms do lead to Western Australia going down that path,
about that conflict, perceived as it might be, having a detrimental impact on the integrity of
the commission in the public’s view?

Ms Archer: | think it would need to be carefully managed, and | think it would be useful to
find out from the Queensland experience how they managed it, because 1 am not aware of
that being an attack on their integrity, but I could be wrong about that. That was not an
issue that | looked at. But if I can just comment on that analogy in the law firm, I am not
sure that that analogy is entirely apt, because you are not talking about having a CCC that
uses corrupt officers to investigate organised crime and then is looking at corrupt officers
in its misconduct function. While both sides come from the same group, they do not
necessarily overlap, and hopefully they do not overlap, so it is not quite the same thing. |

¥ Ibid.
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do accept, though, the practical reality that certainly police officers of a certain vintage
have been brought up in a system that relies on mateship and that there will always be a
risk that mateship will trump integrity. That is something that everyone would be aware of
and would need to manage; and if, after scrutinising that, it did not seem to be possible to
make the system work, then it should not be done.™

[..]

The CHAIRMAN: Because that is when the actual conflict arises. Theoretically, as long
as you have got the clean guys that you are working with in organised crime and you do
not have to worry about, say, any of their activities, then theoretically it could work. What
Mr Grayson says at page 260 of our report is the following—

I do not believe the investigation of organised crime sits comfortably with an
anticorruption body, particularly when you are relying on the organisation you
are overseeing—and at times investigating—for operational support and
intelligence. One moment you are seeking assistance and the next you are
investigating its members

I will just pause there for a moment to reflect on that. Of course, what we have discussed
this morning is that you might not be talking about the same group of people; so, if you are
not talking about the same group of people, then potentially if you have the right systems in
place, it could work. However, he goes on to say—

There have been occasions on which the very officers who are part of our joint
investigations were targeted and prosecuted by us.

Just pre-empting what you might say, you might say that we need to find out how the
Queensland CMC managed that situation, but | have to say that it really troubles me that
that direct conflict of interest has to be dealt with by the peak integrity body. I still tend to
think that it is a perfect example of why those two functions need to be done by two entirely
different organisations. So, someone needs to look after the organised crime aspects,
whether that be the police or, as you say, a crime commission like in New South Wales,
and somebody else needs to look after the oversight of the police because there is the
potential that those two groups may collide as, according to Mr Grayson, has occurred in
Queensland.

Ms Archer: | think that there will be risks about interest colliding wherever you put the
function as, regrettably, experience has shown around Australia."’

Amendments to the CCC Act

Ms Archer was asked for her views on the prospects of amendments to the CCC Act allowing the
WA Police to fulfil an organised crime fighting role while the CCC maintained it’s current
functions:

16 Op. cit., p 9.
7 Op. cit., p 10.

-10 -
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THE CHAIRMAN:...during the evidence that led to the creation of report number 10, the
proposition was put to the police commissioner that if the government decides to go down
this path of giving organised crime investigation capacity to the CCC, it is going to cost
money, unless you dilute some of the existing functions, which we say is totally
unsatisfactory. So, the proposition was put to the police commissioner whether the better
alternative might be to amend the CCC act so that it is easier for the police to apply to the
CCC for the exceptional powers, including such things as if it is likely a crime is going to
be committed, one can anticipate these things and apply, rather than almost having to wait
after the event, and the definition of “serious and organised crime”, those types of
relatively modest legislative amendments. Could that be done, was the proposition put to
the police commissioner—that the money, which would otherwise be spent in creating the
Chinese wall and other things within the CCC, be given to the WA Police on the proviso
that it is specifically spent in their serious and organised crime division—and might that be
a better alternative? My recollection of his evidence is that yes, that is certainly a
possibility. 1 am curious, just to conclude on this point this morning, to just ask for your
view on that; whether in light of everything that you have heard and all of the reports that
you have received, that cautionary approach might still result in the same outcomes that
we would all like to see in the fight against organised crime and the fight against
misconduct and corruption in the public sector.

Ms Archer: | would not discount it but | do not have sufficient information to know the
answer on it, | am sorry.*®

8 Op. cit., p 12.

-11-
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CHAPTER 3 SALIENT POINTS ARISING FROM THE

CLOSED HEARING WITH MS GAIL ARCHER SC

Several points were raised through Ms Archer’s evidence:

The organised crime function of the CCC was only one of eight areas that Ms Archer was
asked to look at in her review.

Due to the amount of work already completed, evidence and data gathered and previous
recommendations made in favour of an expanded role for the CCC, Ms Archer decided not
to “re-invent the wheel” and allow those recommendations to stand without further review.

58 recommendations arose from Ms Archer’s review and she considers those relating to
“significant impediments” to the operation of the act to be the principal ones made by her.

Ms Archer considers the issue of creating a Public Interest Monitor to be of
“overwhelming importance”.

The current misconduct role of the CCC, including its education function, is one that is of
vital importance and should not be diluted in any way.

The value of the CCC is found in its unique skills set which fits with the investigation of
public sector corruption.
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JOINT STANDING COMMITTEE ON THE CORRUPTION AND CRIME COMMISSION
CHAPTER 3

Recommendation 1
If the CCC is given an enhanced organised crime investigation function, its functions of

preventing, identifying and dealing with misconduct should be maintained at (at least) its
current capacity.

Recommendation 2

The appointment of a Public Interest Monitor be considered as vitally important.

Recommendation 3

The delegation of powers from the Commissioner of the CCC to a deputy or nominated person,
be considered as an integral part of any changes to the CCC Act.
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JOINT STANDING COMMITTEE ON THE CORRUPTION AND CRIME COMMISSION

CHAPTER 4 THE CORRUPTION PREVENTION AND
EDUCATION FUNCTION OF THE CORRUPTION
AND CRIME COMMISSION

The Corruption and Crime Commission Act 2003 requires a “prevention and education function™*®

and a “misconduct” function.?> While the latter function identifies misconduct and ensures that
misconduct behaviours are appropriately dealt with, the former focuses on “the importance of
organisational systems and cultures™?.

The CCC has jurisdiction over about 67,000 public service officers who come under the Public
Sector Commission (PSC), plus another 75,000 public officers (such as doctors, police officers,
university and local government employees), not under the PSC who would otherwise have no
oversight body.?

The prime focus of the CCC has been in preventing misconduct and concurrently identifying and
ensuring that misconduct issues are appropriately dealt with by parent agencies. The investigative
function of the CCC only takes place when either the agencies are unable or unwilling to
investigate or the case is “sufficiently serious to warrant Commission action.”?®

The Corruption Prevention Directorate of the CCC has “directly contributed to measurable,
appreciable improvements in the misconduct management mechanism in public authorities...”?*

The Committee agrees and recognises that anecdotal evidence supports the contention that the
CCC has achieved outstanding results in this vital area of education and prevention of misconduct.

Wide-ranging research has been planned and implemented, education seminars and misconduct
practitioner forums delivered, regional outreach programs conducted, conferences organised and
publications developed.?

It is apparent that the most significant outcomes for the CCC have been achieved in the area of
education and prevention of misconduct. They have also had a key role in the capacity building of
public sector agencies and officers to identify and deal with misconduct when it does occur.?®

9 Corruption and Crime Commission Act 2003, s 17.

2 Op. cit., s 18.

21 Corruption and Crime Commission of Western Australia, Report on the Corruption Prevention and Education

Function of the Corruption and Crime Commission, 29 June 2011., p 30 of this report.

22 Op. cit., p 31 of this report.

2 Op. cit., p 33 of this report.

24

Op. cit., p 31 of this report.

% Op. cit., pp 64-66 of this report.

% Op. cit., p 37 of this report.
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JOINT STANDING COMMITTEE ON THE CORRUPTION AND CRIME COMMISSION
CHAPTER 4

This is achieved through a combination of the education role, together with a process of referral of
issues and matters of concern back to the parent agency and reviewing the investigations as
appropriate.

The expertise of the CCC is clearly demonstrated in this education and prevention role and in the
review of investigations in preference to the actual investigation of matters themselves.

The Committee therefore continues to contend that the expertise of the CCC should maintain its
focus upon misconduct in the public service and that the investigation of organised crime activities
be the responsibility of the WA Police with appropriate support provided by the CCC.
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JOINT STANDING COMMITTEE ON THE CORRUPTION AND CRIME COMMISSION

CHAPTER S5 SUMMARY AND CONCLUSION

The evidence provided by Ms Gail Archer SC clearly demonstrates that a recommendation to
expand the role of the CCC to combat organised crime was not initiated by her. She concurred
with the work that had been done and although allowing the recommendation to stand, did not
consider it to be a “principal recommendation.” The recommendations she considered most
important included powers of delegation for the commissioner and a role for a Public Interest
Monitor. This importance is reflected in the Committee’s recommendations in this report.

Ms Archer clearly stated that any appointment of an agency to combat organised crime was one
for the government to make and not her. She agreed however that the skills and experience of the
CCC clearly met a very important role in identifying, preventing and dealing with misconduct in
the public service.

The CCC’s own Report on the Corruption Prevention and Education Function of the Corruption
and Crime Commission details the outcomes that have already been achieved and the
improvements to process and policy that are continuing to generate beneficial change in the fight
against public sector corruption and misconduct.

The concerns expressed by the Committee about the complications and possible conflicts in the
peak integrity body also dealing with organised crime are recognised by Ms Archer, however, she
felt that these same issues would arise wherever the expanded organised crime role was allocated.

The CCC has clearly demonstrated an expertise in the area of education and prevention of public
sector misconduct. Any dilution or divestment of this role should not be endorsed.

Although the CCC should not be used as an agency to investigate organised crime, it is uniquely
placed to provide support mechanisms to organised crime investigations. The CCC’s current role
in granting access by the WA police to exceptional powers of investigation is a case in point. As
indicated in previous Committee reports, minor changes in legislation can make this process more
efficient and “user friendly” while still maintaining accountability mechanisms.

HON NICK GOIRAN, MLC
CHAIRMAN
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