EXECUTIVE SUMMARY
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On September 16 2003, the Legislative Council referred both the State Administrative
Tribunal Bill 2003 and the State Administrative Tribunal (Conferral of Jurisdiction)
Amendment and Repeal Bill 2003 to the Standing Committee on Legidation for
consideration and to report back to the House by November 11 2003.

Over the course of its inquiry into the bills, the Committee received 48 written
submissions, held public hearings involving a total of 24 witnesses, conducted site
visits, and met with relevant partiesin Melbourne and Sydney.

The Committee's General Observationson the L egidation
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The basic structure of the proposed State Administrative Tribunal is modelled closely
on the Victorian Civil and Administrative Tribunal, although the types of matters dealt
with by these two tribunals will vary considerably.

From the Committee’'s meetings in Melbourne and Sydney, it became clear to the
Committee that the ability of an administrative tribunal to achieve the aims of
timeliness, informality and economy, is almost entirely dependent on the skills and
vigour of the tribunal’s President. This suggests that the appointment of a suitable
President will be critical in achieving the Government’'s aims for the State
Administrative Tribunal.

The experience of the Victorian Civil and Administrative Tribunal illustrates a general
reluctance by parties to certain administrative decisions to genuinely resolve issues at
the origina decision-making stage. The Committee is of the view that the State
Administrative Tribunal should encourage a full consideration of the issues raised by
an administrator’ s decision before lodgement of an application to review the decision.

Whilst judges and lawyers have supported the concept of judicia leadership, the
Committee is not convinced by the arguments put forward in favour of the contention.
The Committee remains concerned at the risk of excessive legalism and formality in
proceedings in an organization where senior lawyers dominate. The Committee,
however, does not propose any amendment to the State Administrative Tribunal Bill
2003 based on this view.

The Committee is of the view that it is important that both the State Administrative
Tribunal Bill 2003 and relevant enabling Acts contain mechanisms to ensure that
matters before the State Administrative Tribuna do not escalate into long, drawn-out,
formal proceedings with appeals on technica points of law all the way to the High
Court of Australia.



Matters Relating to the Practical Implementation of the Legislation
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There were two matters of concern to the Committee relating to the practical
implementation of the proposed State Administrative Tribunal - the consultation on
practical problems and the design of the tribunal’s premises. The Committee has
found that the consultation process was unsatisfactory in that it was inadequate, one-
way and patchy. Some of the Committee’s recommendations in relation to the State
Administrative Tribuna (Conferral of Jurisdiction) Amendment and Repeal Bill 2003
came about as a result of the Committee’s own public consultation, which quickly
revealed the practical problems.

Chapter 10 deals with the concerns as to the structural design and location of the
building which has led to unsuitable interior areas and inappropriate layout as well as
poor access to the premises. Proper design of premises is a matter that was
emphasised with the Committee by existing tribunals in Victoria and New South
Wales.

The Committee has made 46 recommendations arising from its examination of the
bills. This report also contains three minority recommendations of Hon Giz Watson
MLC, which are not supported by the majority of the Committee.

Amendments Proposed by the Committee

Sate Administrative Tribunal Bill 2003
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The Committee has recommended amendment to, or deletion of, the following clauses
of the State Administrative Tribunal Bill 2003:

. Clauses 3, 11, 29, 39, 40, 64, 65, 86, 87, 89, 90, 92, 94, 104, 106, 115, 117,
118, 147 and 167.

The Committee has recommended the insertion of the following new clauses or
schedules into the State Administrative Tribunal Bill 2003:

. New clauses 91A, 114A, 164A, 167A and New Schedule 1.

Sate Administrative Tribunal (Conferral of Jurisdiction) Amendment and Repeal Bill 2003
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The Committee has recommended amendment to, or deletion of, the following clauses
of the State Administrative Tribunal (Conferral of Jurisdiction) Amendment and
Repeal Bill 2003:

. Clauses 234, 237, 238, 242, 314, 388, 747 to 780, 782, 783, 786, 787, 788 to
794, 983, 984, 986, 1043 to 1062, 1259, 1406 and 1407.
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The Committee has recommended the insertion of the following new clauses into the
State Administrative Tribunal (Conferral of Jurisdiction) Amendment and Repeal Bill
2003:

. New clauses 309, 315, 416, 457, 781 and 795.

Amendments Proposed by the Government and Supported by the Committee
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The Committee worked closely with the Government over the course of the inquiry
with respect to the Government’ s proposed amendments to both bills.

The Committee has recommended that the State Administrative Tribunal Bill 2003
and the State Administrative Tribunal (Conferral of Jurisdiction) Amendment and
Repeal Bill 2003 be amended by the Government’s proposed amendments as set out
in appendices 5 and 6 of thisreport.

The Government’s proposed amendments as set out in appendices 5 and 6 also
incorporate those amendments that the Government wishes to proceed with that are
contained on Supplementary Notice Paper No 213, Issue No 1, September 10 2003 for
the State Administrative Tribunal Bill 2003, and Supplementary Notice Paper No 214,
Issue No 5, November 17 2003 for the State Administrative Tribuna (Conferral of
Jurisdiction) Amendment and Repeal Bill 2003.

Sate Administrative Tribunal Bill 2003
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In Appendix 5, the Government has proposed amendment to, or deletion of, the
following clauses of the State Administrative Tribuna Bill 2003:

. Clauses 3, 11, 32, 34 to 37, 39, 43 to 45, 48, 52, 54, 58, 60, 61, 63, 66, 75, 83,
91, 93, 99, 104, 155, 158, 164 and 166.

In Appendix 5, the Government has also proposed the insertion of the following new
clausesinto the State Administrative Tribunal Bill 2003:

) New clauses 79A, 159A and 166A.

Sate Administrative Tribunal (Conferral of Jurisdiction) Amendment and Repeal Bill 2003
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In Appendix 6, the Government has proposed amendment to, or deletion of, the
following clauses of the State Administrative Tribuna (Conferral of Jurisdiction)
Amendment and Repeal Bill 2003:

. Clauses 15, 72, 73, 111, 116, 144, 193, 215, 223, 237, 248, 298, 299, 309,
351, 378, 415, 426, 461, 470, 474, 476, 490, 522, 527, 530, 581, 585 to 587,
591, 593, 595, 598, 609, 634, 637, 638, 640 to 670, 672, 688, 691, 701, 714,
736, 742, 745, 782, 784, 813, 819, 821, 823, 834, 862, 875, 884, 886, 887,



925, 951, 952, 956, 982, 990, 1023, 1073 to 1078, 1081, 1083, 1085, 1093,
1094, 1137, 1140, 1141, 1149, 1155, 1159 to 1163, 1165, 1173, 1178, 1183 to
1185, 1190, 1199, 1200, 1204, 1233, 1238, 1247 to 1252, 1258, 1259, 1265,
1270, 1280, 1284, 1285, 1300, 1310, 1325, 1379, 1409 and 1410.

21 In Appendix 6, the Government has also proposed the insertion of the following new
clauses into the State Administrative Tribunal (Conferral of Jurisdiction) Amendment
and Repeal Bill 2003:

. New clauses 12, 298, 299, 300 (x2), 301, 582, 585 to 587, 588, 604, 618, 672,
687 t0 689, 690 (x2), 691 (x3), 692 (x3), 693 (x2), 694, 695, 986, 1198, 1252
and 1411.

RECOMMENDATIONS

22 Recommendations are grouped as they appear in the text at the page number indicated:

Page 39

Recommendation 1: The Committee recommendsthat the Gover nment give

consider ation to extending the general administrative law principlesrelating to the
provision of reasonsfor decisions, as contained in Subdivision 2 of Division 3 of Part 3
of the State Administrative Tribunal Bill 2003, to all administrative decision-making in
Western Australia.
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Recommendation 2: The Committee recommendsthat the Gover nment give
consider ation to extending, either through legidation or by non-statutory means, the
90-day time limit on the handing down of reserved decisions by the proposed State
Administrative Tribunal, to all court and tribunal jurisdictionsin Western Australia.
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Recommendation 3: The Committee recommendsthat the State Administrative
Tribunal Bill 2003 be amended by the Gover nment’s proposed amendments as set out
in Appendix 5 of thisreport.
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Recommendation 4: The Committee recommendsthat the State Administrative
Tribunal (Conferral of Jurisdiction) Amendment and Repeal Bill 2003 be amended by
the Government’s proposed amendments as set out in Appendix 6 of thisreport.
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Recommendation 6: The Committee recommendsthat Clause 29 of the State
Administrative Tribunal Bill 2003 be amended to providefor certain reviewable
decisionsto bereturned to the original decision-maker in those circumstancesthat the
proposed State Administrative Tribunal is of the opinion that a matter beforethe
Tribunal is substantially different to that which was dealt with by the decision-maker.
This can be effected in the following manner :

Page 21, after line 24 — To insert —

(9) To avoid doubt it is declared that this section and section 27 do not extend to
requiring or enabling the Tribunal to deal with a matter that is different in
essence from the matter that was before the decision—maker.
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Recommendation 7: The Committee recommendsthat a new Clause 167A be inserted
into the State Administrative Tribunal Bill 2003 to providefor a parliamentary inquiry
into the proposed State Administrative Tribunal after it has been in operation for two
years. Thiscan beeffected in the following manner:

Page 96, after line4 — To insert —

167A. Legislative Council inquiry

As soon as practicable after the end of the period of 2 years after the day on
which section 7 comes into operation an inquiry into the jurisdiction and operation of
the Tribunal isto be conducted by —

) a committee of the Legislative Council established to conduct
that inquiry; or

(b) an existing committee of the Legislative Council upon which
the function of conducting that inquiry is conferred by that
House.
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Recommendation 13: The Committee recommendsthat Clause 39 of the State
Administrative Tribunal Bill 2003 be amended to expand the class of per sons who may
represent a party asof right beforethe proposed State Administrative Tribunal to
various experts. This can be effected in the following manner:

Page 28, after line 13— To insert —

(ca)  the person has particular knowledge or experience relevant to
the matter that is being dealt with (other than experience
obtained as or representing a party in another Tribunal
proceeding);
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Recommendation 14: The Committeerecommendsthat Clause 40 of the State
Administrative Tribunal Bill 2003 be amended to addresstherepresentation of persons
before the proposed State Administrative Tribunal who are of age but not of legal
capacity to represent themselves. This can be effected in the following manner:

Page 28, line 28 — To delete “child” and insert instead —
“ person who is not of full legal capacity ”.
Page 28, line 30 — To delete “child’'s” and insert instead —

“ person’s”.
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Recommendation 15: A minority of the Committee (Hon Giz Watson ML C)
recommends that the Gover nment should give consider ation to allowing third party
appealsto the proposed State Administrative Tribunal in environmental matters.

Page 125

Recommendation 16: A minority of the Committee (Hon Giz Watson ML C)
recommends that the Gover nment should give consider ation to removing the proposed
State Administrative Tribunal’s power to require undertakings asto costs or damages
when a party seeks an injunction in an environmental matter.
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Recommendation 36: The Committee recommends that clauses 983, 984 and 986 of the
State Administrative Tribunal (Conferral of Jurisdiction) Amendment and Repeal Bill
2003 be amended to provide the Pharmaceutical Council of Western Australia with a
summary jurisdiction to deal with minor disciplinary matters concerning phar macists.
This can be effected in the following manner:

Clause 983

Page 456 after line 15— To insert —

(4) Instead of making an allegation to the Tribunal under subsection (2), if the
Council —

@ is of the opinion that a proceeding before the Tribunal is not
warranted by the nature of the matter involved;

(b) has afforded to the person concerned the opportunity of giving
an explanation to the Council either in person or in writing and
is not satisfied by any explanation offered; and

(c) has afforded to the person concerned the option of the matter
proceeding before the Tribunal and that option has not been
taken up,

the Council may deal with the matter as described in subsection (3)(a)(iii) or
(iv), (3)(b), or (3)(c) except that it cannot impose a fine of more than $2 500.

(5) The Council may, in addition to or instead of imposing 1 or more penalties
under provisions referred to in subsection (4), order the person concerned to pay all
or any of the costs and expenses of or incidental to the proceedings.

(6) The amount of any penalty, costs, or expenses that the Council orders under
subsection (4) or (5) that a person pay is recoverable by the Council in any
court of competent jurisdiction as a debt due to the Council.
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Recommendation 47: The Committee recommends that the Gover nment amend, asa
matter of urgency, the Freedom of Information Act 1992 so asto providefor afull
meritsreview of decisions of the Information Commissioner by the State
Administrative Tribunal. The Gover nment should also streamline the appeal processes
under the Freedom of Information Act 1992 so asto eliminate some of the earlier stages
of review.
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Recommendation 48: The Committee recommends that, subject to the amendments
recommended in thisreport, the State Administrative Tribunal Bill 2003 be passed.
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Recommendation 49: The Committee recommendsthat, subject to the amendments
recommended in thisreport, the State Administrative Tribunal (Conferral of
Jurisdiction) Amendment and Repeal Bill 2003 be passed.




