
SECOND SESSION OF THE THIRTY-SIXTH PARLIAMENT

REPORT OF THE

STANDING COMMITTEE ON UNIFORM
LEGISLATION AND GENERAL PURPOSES

IN RELATION TO THE

GAS PIPELINES ACCESS (WESTERN AUSTRALIA)
(REVIEWS) AMENDMENT BILL 2003

Presented by Hon Adele Farina MLC (Chairman)

Report 8
April 2003



STANDING COMMITTEE ON UNIFORM LEGISLATION AND GENERAL

PURPOSES
Date first appointed:
April 11 2002

Terms of Reference:
The following are extracts from Schedule 1 and Standing Order 230A of the Legislative Council

Standing Orders:

“7. Uniform Legislation and General Purposes Committee

7.1 A Uniform Legislation and General Purposes Committee is established.

7.2 The Committee consists of 3 members with power in the Committee to co-opt 2 additional

members for a specific purpose or inquiry.

7.3 The functions of the Committee are –

(a) to consider and report on bills referred under SO 230A;

(b) of its own motion or on a reference from a minister, to consider or review the

development and formulation of any proposal or agreement whose implementation

would require the enactment of legislation made subject to SO 230A;

(c) to examine the provisions of any instrument that the Commonwealth has acceded to,

or proposes to accede to, that imposes an obligation on the Commonwealth to give

effect to the provisions of the instrument as part of the municipal law of Australia;

(d) to consider and report on any matter referred by the House.

7.4 For a purpose relating to the performance of its functions, the Committee may consult with a

like committee of a House of the parliament of the Commonwealth, a state or a territory, and

New Zealand and similarly, may participate in any conference or other meeting.”

Members as at the time of this inquiry:

Hon Adele Farina MLC (Chairman) Hon Paddy Embry MLC

Hon Simon O’Brien MLC

Staff as at the time of this inquiry:

Felicity Mackie, Advisory Officer (Legal) Sheena Hutchison, Committee Clerk

Address:
Parliament House, Perth WA 6000, Telephone (08) 9222 7222
Website: http://www.parliament.wa.gov.au

ISBN 0 7307 6486 9



LIST OF ABBREVIATIONS

Access Agreement Natural Gas Pipelines Access Agreement signed by the Prime

Minister, Premiers and Chief Ministers on November 7 1997

Access Code Schedule 2 of the Gas Pipelines Access (Western Australia)

Act 1998 - National Third Party Access Code for Natural Gas

Pipeline Systems

Access Legislation The legislation enacted by a party pursuant to the Access

Agreement

Bill Gas Pipelines Access (Western Australia) (Reviews)

Amendment Bill 2003

Committee Standing Committee on Uniform Legislation and General

Purposes

Council Legislative Council of Western Australia

Gas Pipelines Access Law Schedule 1 of the Gas Pipelines Access (Western Australia)

Act 1998 (as amended from time to time) and Schedule 2 of

the Gas Pipelines Access (Western Australia) Act 1998 (as

amended from time to time in accordance with Schedule 1)

NCC National Competition Council

SA Act Gas Pipelines Access (South Australia) Act 1997

WA Act Gas Pipelines Access (Western Australia) Act 1998



CONTENTS

1 REFERENCE..................................................................................................................1
2 INQUIRY PROCEDURE ..................................................................................................1
3 UNIFORM LEGISLATION...............................................................................................1
4 STRUCTURE OF THE REPORT........................................................................................2
5 BACKGROUND TO THE GAS PIPELINES ACCESS (WESTERN AUSTRALIA) (REVIEWS)

AMENDMENT BILL 2003..............................................................................................2
Natural Gas Pipelines Access Agreement ...................................................................2
Gas Pipelines Access (South Australia) Act 1997 .......................................................3
Gas Pipelines Access (Western Australia) Act 1998 ...................................................3
Amendment of the Access Legislation........................................................................4
National Third Party Access Code for Natural Gas Pipeline Systems: Fourth

Amending Agreement..........................................................................................4
Amendment of the Gas Pipelines Access (South Australia) Act 1997 ........................5

6 PURPOSE OF THE GAS PIPELINES ACCESS (WESTERN AUSTRALIA) (REVIEWS)
AMENDMENT BILL 2003..............................................................................................5

7 COMMENT ON SELECTED CLAUSES OF THE GAS PIPELINES ACCESS (WESTERN

AUSTRALIA) (REVIEWS) AMENDMENT BILL 2003 ......................................................5
Clause 4 - Schedule 1 section 11 amended..................................................................5
Clause 5 - Schedule 1 section 38 amended..................................................................6
Clause 6 - Schedule 1 section 39 amended..................................................................6
Clause 7 - Schedule 1 section 41 amended..................................................................7

8 OTHER COMMENTS......................................................................................................8



G:\DATA\UG\Ugrp\ug.gas.030403.rpf.008.xx.a.doc 1

REPORT OF THE STANDING COMMITTEE ON UNIFORM LEGISLATION AND GENERAL
PURPOSES

IN RELATION TO THE

GAS PIPELINES ACCESS (WESTERN AUSTRALIA) (REVIEWS) AMENDMENT BILL 2003

1 REFERENCE

1.1 On March 12 2003 the Gas Pipelines Access (Western Australia) (Reviews)
Amendment Bill 2003 (Bill) stood referred to the Uniform Legislation and General
Purposes Committee (Committee) pursuant to Standing Order 230A.  Standing Order
230A(4) requires that the Committee report to the Legislative Council (Council)
within 30 days of the first reading of the Bill, being April 10 2003.

1.2 Pursuant to Standing Order 230A(5) the policy of the Bill is not a matter for inquiry
by the Committee.

2 INQUIRY PROCEDURE

2.1 The Committee first considered the Bill at its meeting on March 19 2003.  However
Committee staff had previously been advised by the Office of the Treasurer, Hon Eric
Ripper MLA, that it was anticipated that the Bill would be introduced first into the
Council and that it was likely to be referred to the Committee under the Committee’s
terms of reference.

2.2 In anticipation of such referral and in order to facilitate preliminary research into the
background of the Bill, the Committee resolved at its meeting on March 5 2003 to
write to the Treasurer, seeking specific information about a number of aspects of the
Bill.  The Committee received the Treasurer’s response by way of a letter dated March
18 2003.

2.3 Details of the inquiry were also placed on the parliamentary website on the Internet.

3 UNIFORM LEGISLATION

3.1 The Bill is an example of ‘uniform legislation’.  Uniform legislation arises out of
national uniform schemes of legislation and intergovernmental agreements.

3.2 The scrutiny of uniform legislation is not new to the Western Australian Parliament.
Since 1991, both the Council and the Legislative Assembly have established
procedures to assist Parliament in the scrutiny of national schemes of legislation.
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3.3 For a discussion on scrutiny of uniform legislation in the Western Australian
Parliament, legislative structures and legislative scrutiny principles please refer to
pages 1-3 of the Committee’s First Report (www.parliament.wa.gov.au and follow the
links from ‘Committees’) in relation to the Offshore Minerals Bill 2001, the Offshore
Minerals (Registration Fees) Bill 2001 and the Offshore Minerals (Consequential
Amendments) Bill 2001.

4 STRUCTURE OF THE REPORT

4.1 The Bill contains seven clauses.

4.2 Details of selected clauses of the Bill are provided together with Committee comment
where appropriate at section 7 of this report.

5 BACKGROUND TO THE GAS PIPELINES ACCESS (WESTERN AUSTRALIA)
(REVIEWS) AMENDMENT BILL 2003

Natural Gas Pipelines Access Agreement

5.1 At its meeting in Hobart on February 25 1994 the Council of Australian Governments
agreed, among other things, to “…implement complementary legislation so that a

uniform national framework applies to third-party access to all gas transmission
pipelines both between and within jurisdictions, by 1 July 1996.”1

5.2 The Commonwealth, States and Territories recorded their agreement in the Natural
Gas Pipelines Access Agreement (Access Agreement), signed by the Prime Minister,
Premiers and Chief Ministers on November 7 1997.  A copy of the Access Agreement
can be viewed on the website www.dpmc.gov.au and follow the links from
publications, to Commonwealth-State Ministerial Councils - A Compendium, to
Intergovernmental Agreement on Gas Industry Reform.2

5.3 The objective of the Access Agreement as set out in Clause 2 was to “…establish a

uniform national framework for third Party access to natural gas pipelines that:

a) facilitates the development and operation of a national market for natural

gas;

b) prevents abuse of monopoly power;

c) promotes a competitive market for natural gas in which customers may
choose suppliers, including producers, retailers and traders;

                                                     
1
 Communique, Council of Australian Governments, Hobart, February 25 1994, p27.

2
 Website and directions accurate as at April 2 2003.
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d) provides right of access to natural gas pipelines on conditions that are fair

and reasonable for both Service Providers and Users; and

e) provides for resolution of disputes.”

5.4 The Commonwealth, States and Territories agreed that certain principles were to
apply to access negotiations and that there would be a National Third Party Access
Code for Natural Gas Pipelines Systems (Access Code).

5.5 The parties agreed that the Access Code should be given legal effect by a uniform gas
pipelines access law.

5.6 The gas pipelines access law and the Access Code were to be set out in schedules to
legislation enacted in South Australia and applied by each other party by means of
application legislation,3 except Western Australia which agreed to enact the gas
pipelines access law as a law of Western Australia.

5.7 The legislation enacted by a party pursuant to the Access Agreement will be referred
to as Access Legislation.

Gas Pipelines Access (South Australia) Act 1997

5.8 Pursuant to the Access Agreement, the South Australian Parliament enacted the Gas
Pipelines Access (South Australia) Act 1997 (SA Act).

5.9 The other parties to the Access Agreement (except Western Australia) passed
legislation which applied the SA Act in their jurisdictions.

Gas Pipelines Access (Western Australia) Act 1998

5.10 The Western Australian Parliament enacted the Gas Pipelines Access (Western

Australia) Act 1998 (WA Act) and the Gas Pipelines Access (Western Australia)
Regulations 2000 with essentially identical effect to the SA Act.  The uniform
provisions of the WA Act include Schedule 1, the Third Party Access to Natural Gas
Pipelines and Schedule 2, the Access Code.

5.11 The WA Act made Schedule 1, Third Party Access to Natural Gas Pipelines (as
amended from time to time) and Schedule 2, the Access Code (as amended from time
to time in accordance with Schedule 1) laws of Western Australia.  Together these two
schedules comprise the Gas Pipelines Access Law.

5.12 The Standing Committee on Constitutional Affairs of the Thirty-Fifth Parliament
reported on the Gas Pipelines Access (Western Australia) Bill 1998.  The Committee

                                                     
3
 Application legislation occurs where a jurisdiction (in this case South Australia) enacts the main piece of

legislation, with the other jurisdictions passing Acts which do not replicate, but merely apply that Act and
subsequent amendments as their own.
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draws the Council’s attention to Report Number 28 of that committee which can be
viewed on the Parliamentary website at www.parliament.wa.gov.au (and follow the
links from ‘Committees’).

Amendment of the Access Legislation

5.13 Clause 6.1 of the Access Agreement provides that a party must not amend its Access
Legislation either directly or by making other legislation that would alter its effect,
scope or operation, unless the amendment has been approved in writing by all the
relevant Commonwealth, State and Territory Ministers responsible for the obligations
under the Access Agreement.

5.14 Clause 6.3 of the Access Agreement requires Western Australia to submit to its
Parliament a bill amending the Gas Pipelines Access Law, as enacted in Western
Australia, if that bill has been approved by all the relevant Commonwealth, State and
Territory Ministers.  Western Australia is also required to ensure that its Gas Pipelines
Access Law has essentially identical effect to the Gas Pipelines Access Law as
enacted in South Australia.

5.15 Section 6 of Schedule 1 of the WA Act, Third Party Access to Natural Gas Pipelines,
provides for the process of amending the Access Code.  Amendments to the Access
Code do not require parliamentary approval and can be made following agreement by
the relevant Commonwealth, State and Territory Ministers of the scheme participants.
The relevant Commonwealth, State and Territory Ministers must all agree to the
amendment to the Code.  However if it is an amendment of a non-core provision and it
does not introduce matters not dealt with in the Access Code prior to the changes, the
Access Code may be amended with the agreement of two-thirds of the relevant
Commonwealth, State and Territory Ministers.

5.16 However consequential amendments to Schedule 1 of the WA Act to give effect to
matters related to an Access Code change do require parliamentary approval.

National Third Party Access Code for Natural Gas Pipeline Systems: Fourth Amending
Agreement

5.17 In late 2001 Ministers of all Australian jurisdictions unanimously approved a Bill to
amend Schedule 1 of the SA Act (that is, Third Party Access to Natural Gas Pipelines)
as well as amendments to the Access Code and minor amendments to the uniform
regulations.  The Ministers also approved a Bill to amend the Gas Pipelines Access
Law as enacted in Western Australia.  That Bill is of essentially identical effect to the
Bill amending the SA Act.

5.18 The Office of Energy provided the Committee with a copy of the document recording
the Ministers’ approval - “Amendment of Gas Pipelines Access Law - Unanimous
approval of Ministers.”  The document was undated however the Committee was
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advised that it was forwarded to the relevant Ministers by way of letter dated
September 5 2001.  The Committee was provided with a copy of this covering letter.

5.19 The parties to the Access Agreement entered into the National Third Party Access
Code for Natural Gas Pipeline Systems: Fourth Amending Agreement, dated
November 30 2001, to record their agreement to amend the Access Code.

Amendment of the Gas Pipelines Access (South Australia) Act 1997

5.20 South Australia introduced the Gas Pipelines Access (South Australia) (Reviews)
Amendment Bill 2002 into its Parliament in June 2002.  It was passed on October 17
2002 and came into operation on February 6 2003.

6 PURPOSE OF THE GAS PIPELINES ACCESS (WESTERN AUSTRALIA) (REVIEWS)
AMENDMENT BILL 2003

6.1 The purpose of the Bill is to amend the WA Act to clarify certain provisions of that
Act and to give effect to matters dealt with by a proposed change to the Access Code.

6.2 The Bill fulfils Western Australia’s commitment under clause 6.3 of the Access
Agreement to ensure that its Gas Pipelines Access Law has essentially identical effect
to the Gas Pipelines Access Law as enacted in South Australia.

6.3 The Bill clarifies the time at which the right of appeal arises, expands appeal rights,
streamlines procedures for the classification of pipelines and makes necessary
consequential changes.

7 COMMENT ON SELECTED CLAUSES OF THE GAS PIPELINES ACCESS (WESTERN
AUSTRALIA) (REVIEWS) AMENDMENT BILL 2003

Clause 4 - Schedule 1 section 11 amended

7.1 Pursuant to section 10(1)(a) of Schedule 1 of the WA Act, an authorised applicant
may apply for the classification of a pipeline as a transmission pipeline or a
distribution pipeline.  The application must be made to the local Minister.

7.2 Pursuant to section 10(1)(b) of Schedule 1 of the WA Act, if the pipeline is classified
as a distribution pipeline and is, or is to be, situated in the jurisdictional area of two or
more scheme participants, an authorised applicant may apply for the determination of
the scheme participant with which the pipeline is most closely connected.  The
application must be made to the relevant Minister of a scheme participant in the
jurisdictional area of which any part of the pipeline is to be situated, or to the
Commonwealth Minister.

7.3 Section 11 of Schedule 1 of the WA Act deals with situations where Ministers do not
agree on the classification of pipelines.  In that case, the Code Registrar is required to



Uniform Legislation and General Purposes Committee

6 G:\DATA\UG\Ugrp\ug.gas.030403.rpf.008.xx.a.doc

notify the National Competition Council (NCC) that the classification or
determination has not been made.

7.4 In turn, the NCC must give the Commonwealth Minister and the relevant Ministers of
the scheme participants its recommendation as to the classification of the pipeline and,
if applicable, its determination as to the scheme participant with which the pipeline is
most closely connected.

7.5 Unless, within 14 days after receiving the NCC’s decision, the Commonwealth
Minister and the relevant Ministers unanimously agree and make a decision otherwise
than in accordance with the recommendation or determination of the NCC, then the
recommendation or determination of the NCC stands.

7.6 Section 12 of Schedule 1 of the WA Act requires the Code Registrar to record the
classification of the pipeline and the determination (if any) of the scheme participant
with which the pipeline is most closely connected.

7.7 These current provisions contain an anomaly in that although they provide a
requirement for the Code Registrar to record the decision of the relevant Ministers or
the NCC on the classification of pipelines, there is no corresponding obligation on the
relevant Ministers or the NCC to notify the Code Registrar of those decisions or
recommendations.

7.8 The amendments to section 11 of Schedule 1 of the WA Act contained in clause 4 of
the Bill overcome this anomaly by making it a requirement that the Code Registrar be
notified of the recommendations or determinations made by the relevant Ministers or
the NCC in relation to the classification of pipelines or the scheme participant with
which the pipeline is most closely connected.

Clause 5 - Schedule 1 section 38 amended

7.9 This clause clarifies the point at which the right of appeal arises and closes in relation
to an application for a review of a relevant Regulator’s decision.

7.10 Section 38(13) of Schedule 1 of the WA Act sets out the decisions to which the
section applies.  These include a decision that a pipeline is, or is not, or ceases to be,
or does not cease to be, a Code pipeline.

7.11 The effect of the proposed amendment is that the right of appeal will remain open
until 14 days after the relevant decision is placed on the public register maintained by
the Code Registrar.

Clause 6 - Schedule 1 section 39 amended

7.12 Section 39 of Schedule 1 of the WA Act deals with merits review of access
arrangements.
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7.13 Currently, the right to apply for a review of a decision of a relevant Regulator is
limited to the service provider or a person who made a submission to the relevant
Regulator on an access arrangement, or revisions to it, submitted by the service
provider.  The person’s interests must have been adversely affected by the decision.

7.14 New section 39(1) of Schedule 1 of the WA Act as proposed in clause 6 of the Bill
expands the category of persons able to apply for a review of a decision of a relevant
Regulator to include the service provider or a person who made a submission to the
relevant Regulator on an access arrangement, or revisions to it, submitted by the
service provider or drafted by the Regulator.  As with the position prior to the
proposed amendment, the person’s interests must have been adversely affected by the
decision.

7.15 The proposed amendment will be relevant where the service provider has failed to
submit an access arrangement or revisions as required by the Access Code.

7.16 Proposed new section 39(1a) of Schedule 1 of the WA Act provides the service
provider with a right to apply for a review of a decision of the relevant Regulator to
disallow a variation proposed by a service provider of a Reference Tariff within an
Access Arrangement Period or to make the Regulator’s own variation of a Reference
Tariff within an Access Arrangement Period.

7.17 The terms “Access Arrangement Period” and “Reference Tariff” have the same
meanings as in the Access Code.

7.18 This amendment relates to an Access Code change.

Clause 7 - Schedule 1 section 41 amended

7.19 Section 41 of Schedule 1 of the WA Act deals with the Regulator’s power to obtain
information and documents.

7.20 The proposed amendment to section 41(9) of Schedule 1 of the WA Act expands the
definition of “prescribed duty” to include a decision under the Access Code whether to
approve, disallow or make a variation of a Reference Tariff within an Access
Arrangement Period.

7.21 The effect of this amendment will be to give the relevant Regulator power to require
persons to provide information that may assist in making these decisions.

7.22 This amendment relates to an Access Code change.
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8 OTHER COMMENTS

8.1 In his letter to the Committee, and in response to its request, the Treasurer commented
on the advantages and disadvantages to the State of Western Australia as a participant
in the scheme.

8.2 The Treasurer advised that “Participation in the scheme has allowed the introduction

of uniform law in regard to the provision of access to monopoly pipeline
infrastructure and has facilitated competition in the upstream and downstream (retail)

gas market.”4

8.3 The Committee was also advised that “There are no disadvantages as a participant in

the scheme other than the need to obtain approval of all jurisdictions to make
significant amendments to the legislation.”5

8.4 The Treasurer also provided an explanation as to whether, and by what mechanism,
the State can opt out of the scheme.

8.5 Under clause 15.2 of the Access Agreement, a party may withdraw from the
agreement by giving notice in writing of its intention to do so.  All parties will then
negotiate in good faith in relation to the terms of the withdrawal.

8.6 As per section 3(4)(b) of Schedule 1 of the WA Act, if the Western Australian
Parliament repeals the legislation and the relevant Ministers of the other scheme
participants so declare, Western Australia ceases to be a scheme participant.

Recommendation 1:  The Committee recommends that the Gas Pipelines Access
(Western Australia) (Reviews) Amendment Bill 2003 be passed.

Chairman

Date: April 10 2003

                                                     
4
 Letter from Hon Eric Ripper MLA, Treasurer, to the Committee dated March 18 2003.

5
 Ibid.


