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Report of the Joint Standing Committee
on Delegated Legislation

in relation to

Spent Convictions (Act Amendment) Regulations 1998

1 Executive Summary

1.1 The Committee accepts the requirement for the Offender Management Division of the
Ministry of Justice to have access to criminal records information, including
information regarding spent convictions, in order to discharge its statutory functions
under the Sentencing Act 1995 and the Sentence Administration Act 1995 (refer  to
paragraph 4 of the report).

1.2 The Committee accepts that the Spent Convictions (Act Amendment) Regulations 1998
are regulations validly made pursuant to section 16 of the Spent Convictions Act 1988
(refer to paragraph 5 of the report).

1.3 The Committee expresses its concern over the apparent lack of any statutory basis for
the sharing of criminal records information relating to spent convictions between 1 July
1992, being the date the Spent Convictions Act 1988 came into operation, and 27
February 1998 being the date of gazettal of the Spent Convictions (Act Amendment)
Regulations 1998 (refer to paragraph 6 of the report).

1.4 For the reasons set out in the report the Committee has resolved to withdraw the
disallowance motion. 

2 Introduction

2.1 In the exercise of its scrutiny function the Committee reviewed the Spent Convictions (Act
Amendment) Regulations 1998 (“Amendment Regulation”) made under the Spent Convictions
Act 1988 (“Act”). A copy of the Amendment Regulation are attached and marked “Annexure
A”. Under the Committee’s Joint Rules if the Committee is of the opinion that a matter relating
to any regulation should be brought to the notice of the House, it may report that opinion and
matter to the House.  It is also the function of the Committee to consider and report on any
regulation that appears not to be within power. The broad object of the Amendment Regulation
is to grant the Offender Management Division of the Ministry of Justice an exception from the
operation of Division 4 of Part 3 of the Spent Convictions Act 1988.  Division 4 of Part 3 of the
Spent Convictions Act
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1988 provides that it is unlawful to access criminal records which contain spent
convictions.  It is also unlawful to ask a person about their spent convictions or to make
an assessment of a person by having regard to any spent convictions which the person
may have.  The Offender Management Division of the Ministry of Justice uses
information on spent convictions in the performance of  its functions.

2.2 The Committee notes that the Parole Board and the Supervised Release Review Board
have already been granted exceptions from the operation of Division 4 of Part 3 of the
Spent Convictions Act 1988.  The Committee initially queried the need for the Offender
Management Division of the Ministry of Justice to obtain access to information on spent
convictions given that the Parole Board and Supervised Release Review Board are
already included in the exceptions from the operation of Division 4 of Part 3 of the
Spent Convictions Act 1988.  The Committee also expressed concerns at the manner in
which further exceptions to the Spent Convictions Act 1988 are made by way of
regulation.

2.3 On 28 May 1998 the Committee heard evidence from Mr Allan Thompson, Director,
Legislation, Mrs Jacqueline Tang, Acting Assistant Director, Prison Management and
Mr Malcolm Penn, Acting Manager, Operational Standards Directorate, all from the
Ministry of Justice.  During the course of the hearing, evidence was given as to the
procedure by which spent conviction records have been provided to the Ministry of
Justice.  This raised a serious concern as to the manner in which spent convictions had
been supplied to the Offender Management Division of the Ministry of Justice prior to
the Amendment Regulation coming into effect.

3 The Committee’s Concerns

3.1 The Amendment Regulation was published in the Government Gazette on 27 February
1998 and came into operation on that date.  The Amendment Regulation was tabled in
the Parliament on 10 March 1998.  Under the provisions of section 42 of the
Interpretation Act 1984 there are 14 sitting days from the date of tabling in which there
is power for the Parliament to move for the disallowance for such subordinate
legislation.  This period ended on 30 April 1998.  In the circumstances, the Committee
resolved for the Deputy Chairman to table a Notice of Motion of Disallowance over the
Amendment Regulation in order to protect the initial position of the Committee and to
enable sufficient time for the Committee to handle the inquiry.  Accordingly, a Notice
of Motion was tabled in the Legislative Council on 30 April 1998 which, by virtue of
the Legislative Council Standing Orders, moved pro forma on 20 May 1998.

 
4 Access to Spent Convictions Information

4.1 The Committee initially queried why it was necessary to add the Offender Management
Division of the Ministry of Justice to the schedule of exceptions from the operation of
Division 4 of Part 3 of the Spent Convictions Act 1988.  Mrs Tang and Mr Penn from
the Ministry of Justice referred the Committee to the functions imposed on the Ministry
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of Justice under the Sentencing Act 1995 and the Sentences Administration Act 1995.
Part 3 of the Sentencing Act 1995 deals with matters preliminary to sentencing and
Division 3 of this Part relates to information about the offender.  Section 20(1) of
Division 3 of the Sentencing Act 1995 provides as follows:

“Pre-sentence report: court may order

20.(1) If a court considers that it would be assisted in sentencing an offender
by a pre-sentence report about the offender, it may order one.”

Section 21 of Division 3 of the Sentencing Act 1995 states the issues to be addressed by
the pre-sentence report where such a report is ordered by the court in the following
terms:

“Pre-sentence report: content

21.(1) When ordering a pre-sentence report a court may give instructions as
to the issues to be addressed by the report.

(2) In the absence of specific instructions from the court that ordered it,
a pre-sentence report is to set out matters about the offender that are,
by  reason of this Act or sentencing practice, relevant to sentencing
the offender or to the making of a reparation order under Part 16.

(3) A pre-sentence report may include reports as to the physical or mental
condition of the offender, whether or not the court has asked for

them.”

   Section 22 of Division 3 of the Sentencing Act sets out who is responsible for the
preparation of pre-sentence reports as follows:

“Pre-sentence report: preparation

22.(1) The CEO is to ensure that pre-sentence reports are made -

(a) by appropriately qualified people; and

(b) as soon as practicable and in any event within 21 days after being
ordered.

(2) A pre-sentence report may be made by more than one person.

(3) A pre-sentence report may be made in writing or orally.

(4) A written pre-sentence report must not be given to anyone other than
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the court by or for which it was ordered and the CEO.

(5) A court may make a pre-sentence report available to the prosecutor
and to the offender, on such conditions as it thinks fit.”

The abbreviation “CEO” is defined in section 4 of the Sentencing Act 1995 to mean
chief executive officer.  By virtue of section 5 of Part II of the Interpretation Act 1984,
the term chief executive officer has the following meaning:

“PART II - GENERAL INTERPRETATION PROVISIONS

Definitions applicable to written laws

5. In this Act and every other written law -

“chief executive officer” has the meaning given by the Public Sector
Management Act 1994 and - 

(a) when used in relation to -

(i) an agency within the meaning of that Act; or

(ii) an office or employee in, or anything else connected with, an
agency within the meaning of that Act,

means the chief executive officer of the agency; and

(b) when used in an enactment otherwise than in the circumstances
referred to in paragraph (a), means the chief executive officer of the
agency principally assisting the Minister administering the enactment
in its administration.”

As the Attorney General is the Minister with responsibility for administering the
Sentencing Act 1995 the chief executive officer means the chief executive officer of the
Ministry of Justice.

The chief executive officer of the Ministry of Justice is accordingly responsible for all
pre-sentence reports.  The Offender Management Division within the Ministry of Justice
is the division responsible for their preparation.  The pre-sentence report assists the
judge in sentencing an offender under section 39 of the Sentencing Act 1995.  

Section 14 of the Spent Convictions Act 1988 contemplates a judge having regard to
spent convictions before determining the appropriate punishment for an offence and
provides that:
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“A court, tribunal or judge that receives evidence of a spent conviction shall
take such steps as are reasonably available to avoid or minimize publication
of that evidence.”

Accordingly, for the chief executive officer to discharge his responsibilities under
section 22 of the Sentencing Act 1995, the division of the Ministry of Justice charged
with the preparation of pre-sentence reports, the Offender Management Division, must
have access to information relating to spent convictions.

4.2 Another function of the Offender Management Division of the Ministry of Justice is to
make assessments for the placement of prisoners (including an assessment of security
ratings) within the Ministry of Justice Corrective Services Division and to prepare
reports on prisoners for consideration by the Parole Board.  These functions are set out
in section 94 of the Sentence Administration Act 1995 provides in part:

“Functions

94.  (1) Subject to the control of the Minister, the CEO’s functions include -

(a) the proper administration of community orders, early release
orders and WDOs; and

(b) the control and management of community corrections centres.”

The Offender Management Division has responsibility within the Ministry of Justice for
fulfilling the above functions. The Ministry of Justice provided to the Committee an
internal document marked for distribution to Officers and Prisoners entitled,
“Procedures for the Assessment and Placement of Prisoners within the Ministry of
Justice, Corrective Services Division.”   This document sets out the procedures to be
followed for the assessment, security rating, placement and sentence plan drawn up in
relation to each prisoner. The Committee accepts that, in complying with the procedures
set out in this document, access to spent convictions information would be required.

The Offender Management Division is also responsible for the preparation of reports
for the consideration of the Parole Board when the Parole Board is considering
suitability of a prisoner for release on Parole.  The Committee had reservations about
the need for the Offender Management Division to have access to spent convictions
information in relation to the preparation of reports for the Parole Board given that the
Parole Board already has an exception from the operation of Division 4 of Part 3 of the
Spent Convictions Act 1988.  The Committee was advised that the Parole Board relies
on the  recommendations of the report prepared by the Offender Management Division
on the basis that the recommendations are made after consideration of  all relevant
information relating to the prisoner, including spent convictions, if any.  The Committee
understands that the Parole Board does not make its own independent inquiries in
relation to spent convictions.  If the Parole Board did not have an exception from the
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operation of Division 4 of Part 3 of the Spent Convictions Act 1988, the Parole Board
would not be in a position to make an assessment of a prisoner by having regard to any
spent convictions which that prisoner may have. 

4.3 For the reasons set out above, the Committee accepts that the Offender Management
Division requires access to spent convictions records in addition to the Parole Board
having access.  

5 Is the Amendment Regulation within power?

5.1 The second concern of the Committee was the manner in which a regulation altered the
Spent Convictions Act 1988.  The Amendment Regulation was made pursuant to section
16 of the Spent Convictions Act 1988 which provides as follows:

“Further exceptions

16. (1) Regulations may be made under section 33 -

(a) amending this Act by inserting a Schedule or Schedules making
provision for exceptions to this Part; or

(b) amending any such Schedule.

(2) An exception created under the power in subsection (1) may be
expressed - 

(a) by reference to -

(i) an employer, principal, organization, authority, agency or other
person who would otherwise be bound by this Part, or any class
thereof;

(ii) an employee, contract worker, or other person who would
otherwise have the benefit of this Part, or any class thereof;

(b) to apply to -

(i) the whole, or any specified provision, of this Part; or

(ii) all spent convictions or spent convictions for specified offences
or classes of offences,

or in terms that are a combination of any 2 or more of the foregoing.”
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Section 33 of the Spent Convictions Act 1988 is drafted in standard terms being the
power of the Governor to make regulations prescribing all matters that are required or
permitted by the Act which are necessary or convenient to give effect to the purposes
of the Act.

While the Committee accepts that the Amendment Regulations are within power, the
Committee questions the effectiveness of the preservation of the original intent of
Parliament in enacting the Spent Convictions Act 1988 when the Act allows for
exclusion from the scheme to be prescribed by regulation.  It is the opinion of the
Committee that, because the granting of exclusions from the Act goes to the very core
of the intent in enacting the Spent Convictions Act 1988, such exclusions are more
appropriately included within the Act itself, and only subject to amendment by
amendment to the Act.

The Committee currently has before it a regulation providing yet another exception to
the Spent Convictions Act 1988.   The Committee expresses concern that the ability to
add to the categories of exception by way of regulation erodes the purpose for which the
Spent Convictions Act 1988 was enacted.  If additional categories of exception are to be
added, the Committee would prefer to see this done by way of amendment to the Act
itself so that the merits of the amendment can be debated in Parliament.

6 Access to spent convictions prior to the Amendment Regulation 

 6.1 In the course of taking evidence in relation to this inquiry, the Committee became aware
of the procedures in place prior to the gazettal of the Amendment Regulation on 27
February 1998 by which the Ministry of Justice obtained access to spent convictions
information.  The Committee is concerned that such access appears to have been
provided in breach of the Spent Convictions Act 1988.  Section 28 of the Act provides
as follows:

“Unlawful access to criminal records

28. (1) A person shall not, without lawful reason, obtain information
about a spent conviction, or the charge to which the conviction
relates, from an official criminal record.

Penalty: $1,000.

(2) In subsection (1) “official criminal record ” means a record
containing information about the results of criminal proceedings kept
for the purposes of its functions by any police force, court,
government department, local or other public authority in Western
Australia.”

Prior to the gazettal of the Amendment Regulation, the Ministry of Justice obtained
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access criminal record information (including spent conviction criminal records) under
a signed Memorandum of Understanding between the WA Police Department and the
Ministry of Justice dated 19 October 1994.  Attached and marked “Annexure B” is a
copy of the signed Memorandum of Understanding.  The Committee can find no basis
at law under which such information could be shared between the Ministry of Justice
and the WA Police Department.  Until the gazettal of the Amendment Regulation on
27 February 1998, the Ministry of Justice was subject to Division 4 of Part 3 of the
Spent Convictions Act 1988, which includes section 28 above.  The Committee doubts
whether the Ministry of Justice had “lawful reason” to obtain information about spent
convictions from the date of signing the Memorandum of Understanding to the date of
gazettal of the Amendment Regulation.

 6.2 Prior to the signing of the Memorandum of Understanding, the WA Police Department
provided a hard copy of criminal records information, including information relating to
spent convictions.  Attached and marked “Annexure C” is a copy of a letter dated 27
June 1994 from the Acting Commissioner of Police to the Director General, Ministry
of Justice which sets out the proposal for information sharing under the Memorandum
of Understanding and which also details the pre-existing arrangements for sharing
information.

6.3 The Spent Convictions Act 1988 came into operation on 1 July 1992.  The Committee
has grave doubts as to whether the Ministry of Justice has ever complied with the Act
since its enactment regarding the obtaining spent convictions information.  The WA
Police Department identified a “problem” in a meeting held between the Director
General of the Ministry of Justice, and Deputy Commissioner Brennan and Assistant
Commissioner Mott of the WA Police Department on 3 July 1997.  The chronology of
events is set out in correspondence between the WA Police Department, the Ministry
of Justice and the Attorney General .   Attached and marked “Annexure D” is a copy of
a letter dated 1 August 1997 from the Executive Director, Policy and Legislation to the
Director General of the Ministry of Justice recommending a solution to the problem
raised by the WA Police Department.  Attached and marked “Annexure E” is a copy of
a letter dated 1 August from the Director General of the Ministry of Justice to the
Attorney General seeking agreement for the drafting of what became the Amendment
Regulation.  The Attorney General has indicated his approval on 6 August 1997.
Attached and marked "Annexure F" is a copy of a letter dated 14 August 1997 from the
Director General of the Ministry of Justice to Deputy Commissioner Brennan advising
that Attorney General’s  approval for the drafting of the Amendment Regulation. 
Attached and marked "Annexure G" are  copies of two letters from the Executive
Director, Policy and Legislation to Parliamentary Counsel  dated August 1997 and 6
October 1997 respectively instructing the preparation of regulations being the
Amendment Regulation.  Attached and marked  "Annexure H" is a copy of a letter dated
22 January 1998 from the Director General of the Ministry of Justice to the Attorney
General attaching the draft Amendment Regulation for consideration and referral to the
Governor in Executive Council for ratification.
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6.4 The Committee is concerned that the Offender Management Division of the Ministry
of Justice has, by its own admission, carried out thousands of assessments of offenders
over a period spanning 1 July 1992 to 27 February 1998.  The Committee accepts that
from 27 February 1998, the Amendment Regulation now allows access to spent
conviction information, but expresses grave doubts as to the legality of such access
between 1 July 1992 and 27 February 1998.

7 Recommendation of the Committee

7.1 For the reasons given above, the Committee recognises the need for the Offender
Management Division of the Ministry of Justice to have access to spent convictions
information.  The Committee accepts that the Amendment Regulation is within power.
For these reasons the Committee has resolved to withdraw the disallowance motion. 

7.2 The Committee wishes to express its concern at the lack of formal procedures in place
for the sharing of criminal records information prior to the gazettal of the Amendment
Regulation.  The Committee believes that information may have been provided to the
Ministry of Justice in breach of the Spent Convictions Act 1988.  The Committee does
not propose to pursue this matter further as it is outside the Committee’s terms of
reference.  However, the Committee believes that this matter warrants further
investigation.
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