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Local laws were added to sub-section 42(8) by the Local Government (Consequential1

Amendments) Act 1996.

G:\DL\DLRP\DL021.RP

Report of the Joint Standing Committee
on Delegated Legislation

in relation to

Control of Election Signs

1 Introduction

1.1 The Committee recently reviewed the City of Rockingham - By-laws Relating to Signs, Hoardings
and Billposting which were gazetted on 8 November 1996.

1.2 These By-laws amend the existing By-laws to prohibit “election signs” within the district. The
relevant By-law reads:

“Election Signs shall not be displayed anywhere within the district of the Municipality”.

1.3 “Election Signs” are defined by the By-laws as:

“.....a sign advertising, promoting or commenting on any particular candidate, party,
group or policy; but does not include a sign erected by a Local Government, State or
Federal Government Agency”.

This is an extensive definition that includes and therefore restricts signs in Local, State and Federal
elections within the district. It also extends to signs that promote or comment on a policy. The
Committee has not explored what this may mean, though it is clear that it gives the definition a wide
ambit. 

1.4 The Committee expressed initial concern in relation to such a total prohibition on election signs in
view of a recent High Court decision which held that there is an implied constitutional guarantee of
freedom of communication. A majority of the High Court held this freedom to be implied from the
constitutional system of representative government in the decision of Australian Capital Television
Pty Ltd and Others -v- Commonwealth of Australia (No.2) and the State of New South Wales -v-
Commonwealth of Australia and Another (No.2) (1992) 108 ALR 577 (“the Australian Capital
Television case”).

1.5 Members of this House are aware that it is the function of the Joint Standing Committee on
Delegated Legislation to scrutinise, within the Committee’s Terms of Reference, all “regulations”
made in this State. Sub-section 42(8) of the Interpretation Act 1984 states that “regulations” include
“rules, by-laws and local laws” . One of the reasons the 1
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See, Rule 5(a), Joint Rules of the Standing Committee on Delegated Legislation.2

at p5973

at p6174

at p6525

at p6036

at p6677
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Committee has been given this important scrutiny role is to ensure that regulations and local laws
drafted under instructions from government agencies and local governments comply with the
constitutional laws of this State. Those laws extend to and include those provisions of the Federal
Constitution which apply to the States. Where regulations do not comply with the constitutional laws
of this State then arguably those regulations are not within power as they are inconsistent with and
repugnant to other legislation. One of the principal Terms of Reference of the Committee is to report
on any “regulation” that appears not to be within power . On initial perusal the Committee was2

concerned that the City of Rockingham By-laws Relating to Signs, Hoardings and Billposting were
inconsistent with the entrenched provisions of the Federal Constitution concerning the implied
constitutional guarantee of freedom of communication. As a result the Committee resolved to look
further into this matter. 

2 The Legal Issue
2.1 The Australian Capital Television case concerned a Commonwealth law which attempted to prohibit

the broadcasting by radio or television of certain categories of matter during election periods for
Commonwealth, State, Territory and Local Government elections. There were sweeping prohibitions
on the broadcasting of news and current affairs items and talk back radio programs, and the
broadcasting during an election period of relevant material in relation to a Commonwealth
Parliamentary election or referendum or an election to a Legislature or Local Government Authority
of a Territory or a State.  The restrictions that were proposed by this law were of course far more
wide sweeping than those proposed by the City of Rockingham in its By-law.

2.2 Except Dawson J who dissented, each member of the High Court in the Australian Capital
Television case recognised that the system of representative government embodied in and prescribed
by the Constitution implied some form of freedom of communication. Mason CJ characterised it as
a freedom extending “to all matters of public affairs and political discussion notwithstanding that
a particular matter at a given time might appear to have a primary or immediate connection  with the
affairs of a State, local authority or a Territory and little or no connection with Commonwealth
affairs” . Deane and Toohey JJ saw the freedom as relating to all matters connected with the3

Government of the Commonwealth , whilst Guadron J limited it to freedom of political discourse .4           5

Brennan J saw it as a freedom of discussion of political and economic matters , whilst McHugh J6

did not recognise a general right to freedom of communication but stated there is a constitutional
right to convey and receive opinion, arguments and information concerning matter intended or likely
to affect voting in an election for the Senate or the House of Representatives .7
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Although there are clearly divergent views in the High Court as to the ambit of the implied freedom
of communication it can be said that at least in the political field it has application and particularly
so in relation to elections. The Committee has not looked deeper into the question of the extent of
the constitutional guarantee other than to recognise that it is applicable to the City of Rockingham
By-laws which concern elections at all levels.

2.3 Mason CJ in his judgment made a distinction between restrictions on communications which target
ideas or information and those which restrict an activity or mode of communication by which ideas
or information are transmitted . He characterised the sweeping restrictions proposed in the8

Commonwealth law by reference to the subject matter of the law, namely political advertising, and
was of the view that the law targeted ideas or information.  Although the City of Rockingham By-law
does impose a restriction by reference to a mode of advertising (signs, hoardings, bill postings), it
does so also by reference to a particular form of advertising, namely political advertising.  The
Committee’s view is that such a restriction is targeted towards ideas or information rather than a
particular activity or mode of communication. On this basis there is an argument that this By-law
infringes the implied constitutional guarantee of freedom of communication.

2.4 Mason CJ indicated that scrupulous care is to be taken over restrictions which affect free
communication in the conduct of an election for political office, for it is in that area that the
guarantee fulfills its primary purpose . Although there may be a public interest in the prevention of9

the proliferation of such advertisements throughout the City at election time, that is to be weighed
against the fact that the restriction is affecting free communication in the conduct of elections for
political office.

2.5 Although the decision in the Australian Capital Television case is not a unanimous one and nor did
the majority judges reach their decision for the same reasons, there are various statements by all the
judges that the constitutional guarantee of freedom of communication is not an absolute one and that
it must be weighed against competing public interests. In this balancing process it is to be
remembered that where the restriction imposed on the freedom of communication is by
reference to the character of the idea or information and it is in respect of the conduct of
elections for political office, the paramount weight is given to the public interest in freedom
of communication. Accordingly there must be compelling reasons for this By-law which
appears to restrict the freedom of communication in respect of elections.  

3 Where does the balance lie?

3.1 The Committee wrote to the City of Rockingham requesting reasons for the introduction of the By-
law to ascertain whether there are any compelling matters of public interest that are supportive of
such a By-law. In response the City advised that, apart from the proliferation of such signs in the
City, there are other reasons for the By-law. These include:
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For example, the common law in relation to defamation and libel, provisions of the10

Equal Opportunity Act 1984 and provisions of the Criminal Code.

For example, the City of Rockingham and the City of Stirling.11
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visual pollution;
may be contrary to the provisions of the Litter Act; 
difficulty in controlling where signs are placed; 
the authorisation of the signs is difficult to control; 
the signs may contain offensive language; and 
the signs may contain discriminatory material.

3.2 Some of these matters relate to content. In many respects the question of content is addressed by
other laws of the State (both Statute and common law ). As there are existing laws relating to issues10

of content there cannot be seen to be great public interest in the City of Rockingham further
attempting to regulate content. However, the prevention of the proliferation of signs and visual
pollution are not matters that are already addressed. If these are genuinely matters of public interest
and the City of Rockingham is attempting to address them in its By-law, then they must be balanced
against the implied constitutional guarantee of freedom of communication. Where the balance lies
is a difficult question. Members of the Committee had divergent views on this question. There was
a consensus that where there is a proliferation of signs some form of control is required in the public
interest. However, whether the absolute ban proposed by the City of Rockingham By-law is the
appropriate method is another question and this requires a consideration of the alternative control
measures available. Accordingly, the Committee resolved not to  deliberate any further upon where
the balance lies between an absolute ban and freedom of communication, and for the present this is
a matter that the Committee makes no comment upon. The Committee resolved to direct its attention
towards the alternative methods of control available.

4 Methods of Control

4.1 While the Committee has not made a determination on the validity or otherwise of the Rockingham
City By-law it has taken the opportunity to explore the options available in relation to control of
election signs. Whilst members of the Committee held doubts as to the legality of an absolute ban
on election signs there were expressions of support for some form of control in view of the public
interest in preventing proliferation of signs and associated visual pollution. The Committee believed
it appropriate to explore the options available and determined to call in the Electoral Commissioner
to give evidence before the Committee and discuss the control options that could be used.

4.2 The Acting Electoral Commissioner, Ms Lyn Auld, appeared before the Committee on 5 June 1997.
At the outset Ms Auld stated that the proliferation of signs during elections is not a matter that has
been brought to her attention. The Committee accepts that election signs may not be a matter that
has been raised previously on a State level. The Committee does note however that there are a
number of local governments throughout the State which have regulated in some manner with
respect to election signs . Whether this has been by way of absolute ban or other regulatory controls,11

the point to be taken from the existence
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of such laws is that proliferation of election signs is perceived by some to be a problem, at least at
a community level.

4.3 The Committee was interested to hear Ms Auld’s views on whether the proliferation of election
signs, if it is perceived to be a problem, was a matter that should be addressed on a statewide level
by primary legislation or at a community level by subordinate legislation through local laws made
under the Local Government Act 1995. In response to this query Ms Auld stated:

“Having said that no problem has been brought to my attention, if others see there is a
problem, the question to be answered is: What is it specific to a locality that makes a local
by-law the way to go and why is it not a wider problem? There is an issue of uniformity
around the State. If there is truly a problem there, one could argue for a uniform
solution.”

4.4 The Committee and Ms Auld expressed the view that it would be desirable to have consistency in
any solution that is addressing the same problem. Dealing with a perceived problem at a local
government level presents the possibility of there being 142 different standards established to deal
with the same problem. On the other hand some members of the Committee expressed the view that
the issue of election signs was very much a community one and that the Local Government Act 1995
had been structured to give control of these matters to local governments. The control of the amenity
of an area is a matter that has been left to local governments. The Local Government Act 1995 gave
local governments autonomy in this regard subject to a greater degree of accountability. Some
members were of the opinion that this autonomy should not be subverted. 

4.5 Ultimately whether or not controls on election signs should be dealt with at a statewide level or on
a localised community level was a matter that the Committee did not deliberate upon. The
Committee merely notes that there are divergent views on the subject. The Committee next
considered what specific control options are available to deal with any perceived problem. Three
options were canvassed with Ms Auld: an absolute ban; a partial ban restricting election signs on all
public lands; and a licensing or registration system.

Absolute Ban

4.6 The first option considered was a total ban as proposed by the City of Rockingham. Ms Auld was
of the view that such a proposal presents enforcement problems. In her evidence she stated:

“I suppose more from a state election perspective, my consideration is more along the line
of how practical is it to have an absolute ban. A council may ban signs. What happens if
someone puts them up if they are not supposed to be there? There is the issue of who is
to control it effectively in a way that is not seen to be partisan...............

A lot of political party signage will be seen on billboards and other things. The Electoral
Commission’s perspective is that people are allowed to place material as they see fit; they
are responsible for it. If we start trying to ban, control or license things, although it is
possible, it would set up a new process of
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administration in controlling mechanisms such as employing rangers or other people to
deal with transgressions. At one level it can simply serve to advertise in a stronger way
the candidate whose signs have been pulled down. That is the cycle you may get into.”

4.7 Apart from these practical difficulties the Committee has already noted the legal difficulties that an
absolute ban may pose in terms of the implied constitutional guarantee of freedom of
communication. The enforcement problem extends into the investigative process. Where a sign has
been erected in contravention of a ban an investigation would have to establish who erected the sign.
This investigative cycle may take some months. This delay poses a problem where you are trying to
solve a problem prior to an election.

Partial Ban

4.8 The Committee next looked at a partial ban as a possible solution. The suggestion was made that
controls could provide an absolute ban on all public lands but allow election signs on private
residences or residential blocks or business premises. In response to this suggestion Ms Auld stated:

“If a sign pops up, how is one to know who owns the property? You would have to find
out matters such as that to see whether an offence has occurred. A limited prohibition may
be as troublesome as total prohibition; it may be even more so, because of the difficulty
of not knowing who owns or controls the land and whether such signage is allowed or
permissible”

4.9 A partial ban of the type suggested may well address the legal problem with freedom of
communication. It would allow an individual to express his or her political opinion through a sign
located on a private residence or business property. However, although a partial ban may be a
solution as regards some of the legal difficulties it has its own practical problems which again are
associated with enforcement. The Committee takes note of the difficulties that Ms Auld envisaged
with such a solution.

Licensing or Registration

4.10 The third solution offered is that of a licensing system similar to that in place for commercial signs
in some local government jurisdictions. On this suggestion Ms Auld was of the view that there
would not only be practical problems but administrative and cost issues would become involved. In
her evidence she stated:

“Certainly a fairly high administrative load is involved in controlling the licensing and
dealing with complaints against it. A total ban would be easier from the perspective that
nothing should be there. If we must check whether something is on private land or if, for
example, the person holds the licence, those would be equally onerous to investigate and
police. A total ban would be simpler. Whether you could trace or link a person to that
offence would be a different matter. You may know that a sign is there promoting
something but whether you can say a person or organisation is legally responsible for it
might be a different question.”
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4.11 When asked how the Electoral Commission would feel about enforcing a licensing system, Ms Auld
responded that if Parliament determined that the Electoral Commission should do it they would do
it professionally but that she suspected it would be a “resource intensive exercise”.

5 Overview of Acting Electoral Commissioner’s Evidence

5.1 In summary, the Acting Electoral Commissioner indicated that there are potential problems with
each of the three proposals suggested for controlling and regulating election signs. There are very
clear enforcement and administrative cost issues that would have to be addressed. These issues
would require a great deal more investigation before any of the proposals could be advanced any
further. The Committee has not itself investigated the proposals any further and does not intend to
undertake this task. However, the Committee does view the investigation of appropriate control
measures for election signs as a worthwhile task in light of the fact that local governments are taking
up the issue at least on a community level. Some effort to determine whether it is a matter which
should be dealt with uniformly across the State and how it should be dealt with would, in the
Committee’s opinion, be appropriate. Such an inquiry would not only look at what controls can be
used but the initial question of whether any controls are necessary at all.

5.2 Ms Auld did in fact highlight one of the advantages of an uncontrolled framework for election signs.
She indicated that election signs at polling places serve to advertise an election on election day. It
informs people of the requirement to vote. Further on she states:

“In local government elections, an argument can be made that, particularly with low
turnout, a range of measures that advertise both that an election is to be held and a
candidate at least draws attention to the election. It would be unfortunate if, in trying to
control signage for local government elections, that potential turnout were damaged,
which is already at a fairly low level for many councils.

It can be argued that it is very useful for elections to be advertised whether it be that the
election is being held or that it is promoting the candidate. It draws to the people’s
attention that they have the option of voting.”

5.3 These views reinforce the Committee’s opinion that there are divergent arguments for the control
of election signs. There is clearly perceived to be a problem in some localities as local governments
have taken steps to control and regulate signs within their district. However, the regulation of the
problem at a local government level can cause confusion for candidates and members of the public.
A more co-ordinated effort to deal with any perceived problem would seem appropriate. However,
in turning to the possible controls that are available there are clear problems associated with
enforcement and administrative cost that weigh against the use of such controls. In addition, the
practical advantages of election signs in promoting electoral participation and informing the public
as well as the legal questions surrounding freedom of communication weigh in favour of limited
control of election signs. With these divergent arguments in mind, it is the Committee’s view that
deeper consideration of the issues involved is required. The Committee understands that the
Electoral Commission is to shortly conduct a review of the electoral legislation within this State. 



Joint Standing Committee on Delegated Legislation: Report Twenty-First Page 8

G:\DL\DLRP\DL021.RP

The Committee draws the attention of the Parliament to its view that the local law passed by
the City of Rockingham may transgress rights, liberties and freedoms and may be beyond
power and recommends that in any review of the State’s electoral legislation the question of
whether the proliferation of election signs is a problem within the State and if so what controls
are appropriate to regulate election signs be considered. 

5.4 The Committee advises that it has briefly considered what controls , if any, exist in other Australian
jurisdictions. The Acting Electoral Commissioner supplied the Committee with some information
in this regard that had been gathered from each of the State and Territory electoral offices.
Correspondence from each of the other State and Territory electoral offices to the Acting Electoral
Commissioner is attached as Annexure A. In general most other jurisdictions are similar to WA and
have no uniform approach to electoral signs, leaving it to be dealt with by local governments. Some
jurisdictions have in place legislation which restricts the size of election signs (eg. SA restricts
electoral advertisements to 1 square metre), and others restrict election signs to a certain distance
from a polling place (eg Tasmania restricts advertising signs from being within 100 metres of a
polling place on polling day). These are matters that might be considered in any review of election
signs and their control undertaken by the Electoral Commission.
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