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EXECUTIVE SUMMARY AND RECOMMENDATION FOR THE  

REPORT OF THE JOINT STANDING COMMITTEE ON DELEGATED LEGISLATION 

 IN RELATION TO THE  

CITY OF GREATER GERALDTON ANIMALS, ENVIRONMENT AND NUISANCE LOCAL LAW 2014 

EXECUTIVE SUMMARY 

1 The Joint Standing Committee on Delegated Legislation (Committee) is of the view 
that Part 2 of the City of Greater Geraldton Animals, Environment and Nuisance 
Local Law 2014 (Local Law) must be disallowed because the Executive Director, 
Public Health, did not give consent prior to the making of Part 2 of the Local Law, as 
required by section 342 of the Health Act 1911. 

2 This Local Law is somewhat unique in that while Part 2 of the Local Law, a part 
dealing with the keeping of animals, deals with subject matter that falls within the 
local law making powers in section 199 of the Health Act 1911, the remainder of the 
Local Law deals with other matters and is made under the law making power in 
section 3.5 of the Local Government Act 1995. 

3 Hon Michael Mischin MLC, Attorney General, has advised the Committee that this 
consent is required under section 342 of the Health Act 1911 for any Part of a law 
where the subject matter of the law falls within an area identified in section 199 of the 
Health Act 1911. The Minister for Health has advised that no consent was given.  

4 The Committee seeks that only Part 2 and consequently Items 1 to 22 in Schedule 1 of 
the Local Law be disallowed because the validity issue only arises in relation to  
Part 2. 

5 The Committee makes clear that the validity issue with Part 2 arises through no fault 
on the part of the City of Greater Geraldton or its officers who forwarded a copy of 
the proposed Local Law to the Executive Director, Public Health for his consideration.  

6 The Committee concludes that Part 2 of the Local Law is invalid because the 
procedural requirement in section 342 of the Health Act 1911 was not complied with 
and therefore offends the Committee’s term of reference 10.6(a) in that it is not within 
power of the empowering enactment. 

RECOMMENDATIONS 

7 The Recommendation is grouped as it appears in the text at the page number 
indicated: 



Delegated Legislation Committee  

ii  

Page 4 
 

Recommendation 1:  The Committee recommends that Part 2 and Items 1 to 22 in 
Schedule 1 of the City of Greater Geraldton Animals, Environment and Nuisance Local 
Law 2014 be disallowed. 
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REPORT OF THE JOINT STANDING COMMITTEE ON DELEGATED LEGISLATION 

IN RELATION TO THE 

CITY OF GREATER GERALDTON ANIMALS, ENVIRONMENT AND NUISANCE LOCAL LAW 2014 

1 REFERENCE AND PROCEDURE 

1.1 The City of Greater Geraldton Animals, Environment and Nuisance Local Law 2014 
(Local Law) published in the Government Gazette on 13 May 2014 was referred to 
the Committee upon its publication in the Government Gazette. Once a local law is 
tabled in the Parliament, it is an instrument that may be subject to disallowance. 

1.2 The law making procedure set out in legislation is mandatory and a local law that does 
not follow a prescribed statutory procedure is invalid. 

2 SCRUTINY OF THE LOCAL LAW AND THE STATUTORY PROCEDURE FOR MAKING 

PART 2 OF THE LOCAL LAW 

2.1 The Local Law regulates a number of miscellaneous subject matters and includes 
Part 2, ‘Keeping of Animals’, which contains provisions regulating the keeping of 
birds and farm animals. A copy of the Local Law is attached at Appendix 1. 

2.2 When the Committee initially considered the Local Law it noted that Part 2 involved 
subject matter that fell within the local law making powers in section 199 of the 
Health Act 1911. The Statutory Procedures Checklist provided by the City of Greater 
Geraldton (City) with the Explanatory Memorandum did not record that consent from 
the Executive Director, Public Health, had been obtained to make Part 2 of the Local 
Law.   

2.3 The City later advised the Committee that they wrote to the Minister of Health on  
24 January 2014 providing a copy of the proposed Local Law (with other local laws) 
and the response received was that only their Health Local Law 2014 was referred to 
the Environmental Health Directorate, Department of Health, for consideration and 
comment.1 

 
 
 
 

                                                      
1  Letter from Mark Chadwick, Manager, Environmental Health and Sustainability, City of Greater 

Geraldton, 21 July 2014, p1. 
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2.4 The local law making power in section 199 of the Health Act 1911 provides: 

199. Local laws in respect of nuisances and offensive trades 

Local laws may be made in accordance with Part XIV [of the Health 
Act] for all or any of the following purposes: … 

(2) Prohibiting the keeping of animals on any premises so as to be 
a nuisance or injurious to health; 

(3) Regulating the situation, construction, and cleansing of 
structures, stables, and other buildings in which animals are 
kept. 

(4) Regulating the keeping of poultry, pigeons, and other birds 
upon any premises; … 

2.5 Section 199 refers to the law making procedures in section 342 of the Health Act 1911 
(in Part XIV), which provides: 

Local laws 

(1) Every local government –  

(a) may, if the Executive Director, Public Health consents; and 

(b) shall, if the CEO or the Executive Director, Public Health so 
directs, 

make local laws in accordance with subdivision 2 of Division 2 of 
Part 3 of the Local Government Act for the purposes specified in this 
Act or generally for carrying into effect the provisions of this Act. 

2.6 Section 342 of the Health Act 1911 therefore requires the Executive Director, Public 
Health to consent to a health local law, and that local law is made in accordance with 
certain procedures in the Local Government Act 1995. Section 3.5 (read with section 
3.1) of the Local Government Act 1995 also contains a broad local law making power.  

2.7 The Local Law states that it is made under the Local Government Act 1995, not under 
the Health Act 1911. 

2.8 This Local Law therefore raised a technical, legal question regarding the interaction of 
the law making provisions in the Health Act 1911 and Local Government Act 1995. 
Whether consent under section 342 is required for making a local law (or a part of a 
local law) whose subject matter falls within the scope of section 199 of the Health Act 



 SEVENTY-SIXTH REPORT 

 3 

1911 even if the subject matter arguably falls within the broad law making powers in 
section 3.5 (read with section 3.1) of the Local Government Act 1995.  

2.9 The Committee resolved to seek the views of Hon Dr Kim Hames MLA, Minister for 
Health, on this legal point.  The Minister referred the Committee’s request to the 
Attorney General. A copy of the Committee’s letter to the Minister for Health dated 
14 August 2014 is attached at Appendix 2.  

2.10 The Attorney General advised the Committee that:  

where the subject matter of a local law falls within an area identified 
by section 199 of the Health Act 1911, that local law must be made 
under and in accordance with the requirements of the Health Act 
1911 … [and]  

to the extent that Part 2 of the Local Law purports to legislate in 
respect of matters falling within section 199 of the Health Act 1911 
without the prior consent of the Executive Director, Public Health, it 
will be invalid. 

2.11 A copy of the letter from the Attorney General dated 14 October 2014 is attached at 
Appendix 3.  

2.12 The Minister for Health subsequently confirmed that the Executive Director, Public 
Health, did not provide consent under section 342 of the Health Act 1911 and he did 
not oppose the Committee disallowing Part 2 of the Local Law. A copy of this letter is 
attached at Appendix 4.  

2.13 The Committee is of the view that Part 2 of the Local Law deals with subject matter 
that falls within section 199 of the Health Act 1911. Therefore, Part 2 and 
consequently Items 1 to 22 in Schedule 1 of the Local Law are invalid for reasons of 
non-compliance with section 342 of the Health Act 1911. Consent of the Executive 
Director, Public Health was not obtained to make Part 2 of the Local Law. 

3 CONCLUSIONS 

Term of reference 10.6(a) 

3.1 Term of reference 10.6(a) states: 

In its consideration of an instrument, the Committee is to inquire 
whether the instrument —  

(a)     is within power 
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3.2 Part 2 of the Local Law offends term of reference 10.6(a) on the basis of non-
compliance with a requirement in section 342 of the Health Act 1911. Accordingly, it 
is not within power of the Act.  

3.3 The Committee therefore recommends to the Legislative Council that Part 2 and 
consequently Items 1 to 22 in Schedule 1 of the Local Law be disallowed. 

3.4 There are a number of benefits to recommending the disallowance of invalid 
instruments, including ensuring that invalid laws are quickly removed from the public 
record and reducing the risk of public misinformation. 

4 RECOMMENDATION 

4.1 The Committee makes the following recommendation. 

 

Recommendation 1:  The Committee recommends that Part 2 and Items 1 to 22 in 
Schedule 1 of the City of Greater Geraldton Animals, Environment and Nuisance Local 
Law 2014 be disallowed. 

 

 

Mr Peter Abetz MLA  
Chairman  
 

20 November 2014 
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APPENDIX 1 

CITY OF GREATER GERALDTON ANIMALS, ENVIRONMENT AND 

NUISANCE LOCAL LAW 2014 
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APPENDIX 2 

LETTER TO THE MINISTER FOR HEALTH DATED 14 AUGUST 2014 
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APPENDIX 3 

LETTER FROM THE ATTORNEY GENERAL DATED 14 OCTOBER 2014 
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APPENDIX 4 

LETTER FROM THE MINISTER FOR HEALTH DATED  

13 NOVEMBER 2014 

 


