Joint Standing Committee on the
Anti-Corruption Commission

Secrecy under the Anti-Corruption
Commission Act

Discussion Paper

April 1998

Presented by:
Hon. Derrick Tomlinson, MLC and

Mr W. Thomas, MLA

Laid on the Table of the Legidative Council on 2 April 1998 and the Legid ative Assembly on
7 April 1998




Further copies are available from -

State Law Publisher m@g\aﬁne Assey, "
10 William Street ¢
PERTH WA 6000

Telephone:  (08) 9321 7688
Facsmile  (08) 9321 7536

Wtestpry, qpust™®

Published by the Legidative Assembly, Perth, Western Australia 6000



legpry quan™

Joint Standing Committee on the
Anti-Corruption Commission

Secrecy under the Anti-Corruption
Commission Act

Discussion Paper

April 1998



iii Secrecy under the Anti-Corruption Commission Act

Committee Members

Chairman Hon. Derrick Tomlinson, MLC
Deputy Chairman Mr W. Thomas, MLA
Members Mr R. Bloffwitch, MLA

Dr E. Constable, MLA

Hon. J. Cowddl, MLC

Hon. M Montgomery, MLC
Hon. N. Griffiths, MLC

Mr M Trenorden, MLA

Committee Staff

Clerk Mr Peter Frantom
Research Officer Mr Alphonse de Kluyver

Secretary/Stenographer Mrs Patricia Roach

Committee Address

Legidative Assembly Contact: Mr Peter Frantom
Parliament of Western Australia Telephone: (08) 9222 7486

Harvest Terrace, PERTH WA 6000  Fax: (08) 9222 7804




Joint Standing Committee on the Anti-Corruption Commission iv

Terms of Reference

On Wednesday 18 June 1997 the Legidative Assembly established the Joint Standing Committee
on the Anti-Corruption Commission.

(1)

(2)

That a Joint Standing Committee of the Legidative Assembly and the Legidative Council
be appointed —

(@

(b)

(©)

(d)

()

(f)

(9)

to monitor and review the performance of the functions of the Anti-Corruption
Commission established under the Anti-Corruption Commission Act 1988;

to consider and report to Parliament on issues affecting the prevention and
detection of “corrupt conduct”, “criminal conduct”, “criminal involvement” and
“serious improper conduct” as defined in section 3 of the Anti-Corruption
Commission Act 1988. Conduct of any of these kinds is referred to in this
resolution as “official corruption”;

to monitor the effectiveness or otherwise of official corruption prevention
programs;

to examine such annua and other reports as the Joint Standing Committee thinks
fit of the Anti-Corruption Commission and all public sector offices, agencies and
authorities for any matter which appearsin, or arises out of, any such report and
isrelevant to the terms of reference of the Joint Standing Committee;

in connection with the activities of the Anti-Corruption Commission and the
official corruption prevention programs of al public sector offices, agencies and
authorities, to consider and report to Parliament on means by which duplication
of effort may be avoided and mutually beneficial co-operation between the Anti-
Corruption Commission and those agencies and authorities may be encouraged;

to assess the framework for public sector accountability from time to time in order
to make recommendations to Parliament for the improvement of that framework
for the purpose of reducing the likelihood of officia corruption; and

to report to Parliament as to whether any changes should be made to relevant
legidation.

The Joint Standing Committee shall not -

(@

investigate a matter relating to particular information received by the Anti-
Corruption Commission or particular conduct or involvement considered by the
Anti-Corruption Commission;



Secrecy under the Anti-Corruption Commission Act

(3)

(4)

(5)

(6)

(7)

(8)

(9)

(b) reconsider a decision made or action taken by the Anti-Corruption Commission
in the performance of its functions in relation to particular information received
or particular conduct or involvement considered by the Anti-Corruption
Commission; or

(©) have access to detailed operationa information or become involved in operational
matters.

The Joint Standing Committee consist of 8 members, of whom -
@ 4 shall be members of the Legidative Assembly; and
(b) 4 shall be members of the Legidative Council.

No Minister of the Crown or Parliamentary Secretary to a Minister of the Crown be
eligible to be a member of the Joint Standing Committee.

A quorum for a meeting of the Joint Standing Committee be 5 members, each House of
Parliament being represented by at least one member.

The Joint Standing Committee have power to send for persons, papers and records, to
adjourn from time to time and from place to place, and, except as hereinafter provided,
to sit on any day and at any time and to report from time to time.

The Joint Standing Committee not sit while either House of Parliament is actually sitting
unless leave is granted by that House.

A report of the Joint Standing Committee be presented to each House of Parliament by
amember of the Joint Standing Committee nominated by it for that purpose.

In respect of matters not provided for in this resolution, the Standing Orders of the
Legislative Assembly relating to select committees be followed as far as they can be

applied.
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Foreword

Following amendment of the Official Corruption Commission Act 1988 in 1996,
the Officia Corruption Commission was renamed the Anti-Corruption
Commission (ACC) and the Act was renamed the Anti-Corruption Commission
Act 1988 (the ACC Act). The ACC commenced operation on 1 November 1996.
The powers given to the Commission to investigate and deal with official
corruption were expanded considerably under the changesto the Act. The matters
which come within its jurisdiction were also broadened to include “serious
improper conduct”, and the list of offences under the Criminal Code with which
the Commission may deal was extended. The Act provides for the Commission
to conduct its investigative work completely in private.

To ensure that the ACC can do its work without political interference, the
Commission is established as an agency independent from the executive arm of
government. Given, however, that the Commission is entrusted with the
responsbility of dedling with official corruption, and the extensive powers it may
exercise in undertaking that responsibility, this Committee has been established to
oversee the Commission in the performance of its functions.

The Committee was established by resolution of both Houses of Parliament in
June 1997. Under its terms of reference, the Committee is required to monitor
and review the performance of the ACC and to report to Parliament on issues
affecting the prevention and detection of corruption in Western Australia' s public
sector. As its terms of reference and the Act make clear, the Committee's
supervision of the ACC does not extend to reconsidering decisions of the
Commission or being involved in operational matters; nor is the Committee
permitted access to detailed operational information.

The appropriateness of the secrecy and confidentiality provisionsin the ACC Act
has been the subject of long standing comment from a variety of sources. It was
an issuein the debate in Parliament over the amending legidation and was one of
the early matters addressed by the Committee: late in 1997, the Committee tabled
in Parliament its First Report, Confidentiality and Accountability: Parliamentary
Supervision of Anti-Corruption and/or Law Enforcement Agencies in Australia.
Public debate intensified and became increasingly critical following the completion
of theinquiry into alegations of police corruption by Mr Geoffrey Miller QC, the
first special investigator appointed under the Act. Mr Miller's Report was
presented to the ACC on 5 December 1997.
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The Committee observed the events following the presentation of the Miller
Report to the ACC and the criticisms of the Commission’s operation and
subsequent action by the Commissioner of Police with concern. These events, and
the associated criticism, have raised a number of issues. These include the
following —

(1)  thegenera question of secrecy with respect to the work of
the ACC;

(2)  theprotections offered individuals subject to investigation
by the ACC;

(©)) the extent to which the ACC can make public, and should
make public, the results of its investigations;

(4)  theapplication of section 8 of the Police Act; and
5) the accountability of the ACC.

The operation of the secrecy provisionsin the ACC Act are again the subject of
public comment following the charging of a senior police officer on Friday, 27
March 1998 with giving fase testimony to the ACC’s specia investigator, and
raids on the homes of a number of police officers in the course of a continuing
investigation by the ACC. Mr George Tannin has been appointed as Special
Investigator by the ACC as part of this investigation. Similar issues to those
identified above have arisen in relation to these matters.

The public debate surrounding the ACC and the secrecy provisions contained in
the ACC Act has taken place within an environment characterised by uncertainty
about the operation of key aspects of the ACC Act, limited detailed information
regarding the work of the ACC and the inquiry by Mr Miller, cals for a royal
commission into the Police Service from various parts of the Western Australian
community, civil action in the Supreme Court and conflicting public statements
from theindividuas and agencies involved. The purpose of this discussion paper
isto assst public discussion by providing abasis for informed consideration of the
issues arising with respect to the secrecy provisions contained in the Act.
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Recently the ACC has sought to clarify akey secrecy provision in the ACC Act,
section 54. On Friday, 27 March 1997, the ACC released a policy statement
regarding the interpretation of this section. The statement supports an
interpretation of section 54 which permits publication of details regarding matters
which may be before the ACC, provided such publication does not include
reference to the fact that the matter is before the ACC. The extent to which this
new interpretation of section 54 clarifiesthe section’ s interpretation and promotes
public discusson remainsto be determined. The new interpretation of section 54
advanced by the ACC is discussed in more detail in the final part of the Paper,
which raises issues for consideration.

In pursuance of the Committee’ s function to monitor and review the performance
of the ACC and to report to Parliament on issues affecting the prevention and
detection of corruption in Western Australia’s public sector, the Committee
intends to report to Parliament on the appropriateness and effectiveness of the
secrecy and confidentiality provisionsin the ACC Act.

Before doing so, the Committee invites individual s and organisations to comment
in writing to the Committee on this subject.

This Discussion Paper is not intended to be prescriptive or in any way restrict
comments which might be made. Identification of particular issues and the ways
in which these might be dealt with are included to encourage discussion and
comment, not limit it.
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1. INTRODUCTION

As the name of the Anti-Corruption Commission (ACC) indicates, the Commission was
established as a specidist agency designed to investigate corruption in Western Australia’s public
sector. The Commission isone of several specidist agencies created in Australiain the relatively
recent past to deal with official corruption or serious crime or both. Such agencies have been
established in response to the perceived incapacity of traditional law enforcement bodies to
satisfactorily investigate such matters.

One of the distinguishing characteristics of these agencies is the range of inquisitoria coercive
powers they may exercise. These powers extend well beyond the powers normally granted police
forces and are, in many cases, equivalent to those of royal commissions.

A common criticism levelled at such agencies is that the powers exercised by them unfairly
override many of the traditiona protections individuals may rely on when subject to investigation
by the State (see further Corns 1994; McClellan 1991, Priest 1993; Roser 1992; Rozenes 1995).
Moreover, as some of these agencies undertake their inquisitorial work in public, there is potential
for the reputations of innocent people to be damaged (Rozenes 1995; Sturgess 1994). The
judtification for sacrificing certain traditiona rights and protections afforded the individual is based
on the view that the public interest in exposing corruption and/or serious crime, and bringing to
justice those involved in such activities, outweighs the public interest in maintaining such rights
and protections. In the case of the ACC, the gtrict confidentiality provisions, and the requirement
that the ACC conduct its investigations in private, have been defended as important elementsin
aregime which purports to strike a balance between the protection of individual’ s right to privacy
and the public interest in exposing corruption and bringing to account corrupt individuals (see
ACC 1997a; the second reading speeches made in each House of the WA Parliament supporting
the OCC Amendment Bill, June 1996).

Secrecy under the Anti-Corruption Commission Act 1988 (the ACC Act) also serves other
purposes. It can be argued that secrecy enhances the investigative capacity of the ACC and its
ability to assemble evidence which might used in subsequent criminal proceedings or disciplinary
action. The degree to which the Commission may control the flow of information about its work
also supports the operational integrity and independence of the Commission.

In the following part of the paper, part 2, the history of the ACC is outlined, the secrecy and
confidentiality provisions are detailed within the context of the Act overall, and an explanation
of the purposes these provisions serve is provided. Part 3 looks at what happened following the
presentation of the Miller Report to the ACC and the criticisms made of the secrecy and
confidentidity provisonsin the ACC Act as aresult of those events. The final part of the Paper,
part 4, highlights for consideration some of the issues raised by the operation of the secrecy and
confidentiality provisionsin the ACC Act.
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2. THE SECRECY AND CONFIDENTIALITY PROVISIONS IN THE
ANTI-CORRUPTION COMMISSION ACT

HISTORY

In 1989 the Officiad Corruption Commission (OCC) was established under the Official Corruption
Commission Act 1988 (the OCC Act). The OCC was asmall organisation which exercised limited
powers and had few resources.

The OCC Act was amended in 1991, 1994 and 1996. The 1991 amendments permitted the
Commission to report to Parliament. The 1994 amendments were more extensive, and the 1996
amendments creating the ACC were more extensive still.  Nonetheless, there is a continuity
between the OCC and the ACC, for, while the ACC is alarger and more powerful body than the
OCC, the 1996 amendments built on the earlier changes, and, in particular, the 1994 amendments.

There was adso a continuity in personnel. Mr Wickham, QC continued on as Chairman until Mr
Terence O’ Connor, QC was appointed to this position for atwo year term on 2 July 1997. Mr
Wickham was not available for reappointment. Commodore David Orr, RAN Retd, previously
Chief Executive Officer of the OCC, is now aMember of the Commission.

Strict non-disclosure provisons were included in the original Act. These prevented a member or
officer of the Commission from disclosing information regarding the work of the Commission,
except in performance of aduty or function under the Act.

In 1992 a Legidative Assembly Select Committee on the OCC Act recommended substantial
changes to the OCC Act. This Committee was effectively reconstituted as the Legidative
Assembly Select Committee on the Official Corruption Recommendations for the purpose of
preparing a draft of the legidation incorporating the changes recommended by the earlier
Committee. It was not until 1994 that those recommendations were put into effect. The
recommended changes included the following —

» expansion of the jurisdiction of the Commission;

« thegranting of power to the Commission to conduct preliminary inquiries;

» theincluson of compulsory reporting provisions, which require that principal officers
of public sector agencies report to the Commission instances of suspected official

corruption;

« enabling or requiring individuals to disclose information to the Commission despite
exigting duties of secrecy or other restrictions on disclosure contained in other Acts,

¢ protection for persons who assist the Commission in the performance of its functions;
and
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restricting the publication of the fact that an allegation had been received or initiated
by the Commission.

The 1996 amendments, in addition to renaming the Commission as the ACC and the Act asthe
Anti-Corruption Commission Act 1988, included the following changes —

the independence of the Commission has been enhanced as the Commission is now
established as a body corporate;

to ensure that the Commission is independent and seen to be independent of the Police
Service, the Commissioner of Policeis no longer amember of the committee which
recommends who should be appointed to the Commission;

the crimes within the Commission’ s jurisdiction were extended and serious improper
conduct was included within the Commission’s jurisdiction;

the definition of public officer was expanded to include Members of Parliament,
Ministers and Parliamentary Secretaries;

provision was made for the Commission to receive or initiate allegations about private
individuals involved in crimina conduct engaged in by a public officer;

the Commission was given the capacity to itself investigate alegations;

the Commission was provided with the power to appoint a special investigator;

the task of assembling evidence to be furnished to an independent agency or
appropriate authority, so that the agency or authority may then take action within its
authority with respect to that evidence, was included in the Commission’s primary

functions;

the Commission may now make general reports to each House of Parliament or the
Standing Committee on the Commission’s activities and operations,

the Commission may recommend that aroya commission be established in a specific
report to Parliament; and

the Commission was given the capacity, under certain circumstances, to make
statements to a person or the public about the performance of its functions.

The changes dso enable Commission investigators to be appointed by the Commissioner of Police
as special congtables. As such, Commission investigators may exercise the powers of police

officers.

The amendments proposed by the Sdect Committee are summarised in the Report of the Select Committee on the Official

Corruption Recommendations (1992: pp 3-4).
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The secrecy and confidentiality provisions aready existing in the Act were maintained and
refined.?

THE PROVISIONS

The secrecy and confidentiality provisions in the ACC Act are intended to protect the integrity
of the Commission’s operations, the identity of informants and witnesses, and the reputations of
personswrongly accused. These provisons, combined with the manner in which the investigative
process is structured, represent an attempt to create a body which can effectively investigate
corruption and improper conduct in the police service and the public sector more generally, while
at the same time moderating the use of the Commission’s coercive powers.

Exceptions to the confidentiality provisions allow the Commission to divulge information to any
person or the public about its work, but the comments which the Commission may make about
current operational matters, which identify informants, or which are critical of an individual are
subject to certain checks. A Commissioner may also disclose information to the Joint Standing
Committee.

There are a'so arange of reporting provisionsin the Act which alow the Commission to report
to Parliament, the Presiding Officers, the Minister or the Joint Standing Committee on specific
and more general matters. What information is included in such reports is largely within the
Commission’s discretion. Rules of Parliament may require the Commission to report to
Parliament or the Joint Standing Committee on the general activities and operations of the
Commission, but the Commission is not required to provide detailed operational material in such
reports.

Thefollowing outline details the provisions dealing with secrecy and confidentiality, the making
of reports by the Commission, and the ways in which alegations may be dealt with by the
Commission.

Secrecy and Confidentiality

The main provisions dealing with secrecy and confidentiality under the ACC Act are set out
below.

The Confidentiality Provisions - Section 52

Section 52 imposes upon members and officers of the Commission a duty of confidentiality
regarding information gathered by the Commission. The penalty for  breaching confidentiality
isan $8 000 fine or two years imprisonment (section 52(1)).

The confidentiality provisions apply except where a Commissioner or a person working for the
Commissonisacting in or in connection with the performance of afunction under the ACC Act
(section 52(1). Further specific exceptions are included in section 52(2). The exceptions allow

A generd outline of the development of the ACC ispresented in Charlwood (1997). The ACC's Annual Report 1997 also
provides asummary of the main changes made to the Commission through the 1996 amending Act (ACC 1997hb: 6-7).
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disclosure of information during the normal course of the Commission’s work. Examples of
where information would be disclosed under these exceptions would include —

» where the Commission consults with another agency or authority when deciding
whether further action in regard of an allegation is required;

» wherethe Commission is acting pursuant to reciprocal arrangements for the exchange
of information with another agency or authority; or

» wherethe Commission refers an allegation to another agency or authority for further
action.

The Commission may also make statements or divulge information to any person or the public
about the performance of its functions if the Commission considersit is in the interests of any
person, or in the public interest, to do so (section 52(3)). However, the Commission’s ability to
make such disclosures or statements is restricted in the following ways —

» where the Commission intends to make such disclosures or statements, it cannot set
out opinions critical of a person unless that person has been given the opportunity to
appear before it and make submissions in relation to the relevant matters (section
52(6));

» the Commission is prevented from disclosing the name of an informant, “unlessit is
fair and reasonable in all the circumstances to do so” (section 52(5)(b)); and

¢ the Commission may not divulge information under section 52(3) where this“islikely
to interfere with an investigation or other action” under the Act (section 52(4)).

Section 52(7) provides for amember of the Commission to divulge information to the Standing
Committee.

Under section 52, where confidential information is divulged, the person or body to whom
information is S0 divulged is subject to the confidentiaity provisions of section 52 (section 52(8)).

Restrictions on Publication - Section 54

Section 54 prevents a person from publishing or causing to be published information regarding
allegations received or initiated by the Commission, unless that information has aready been
disclosed or made public under, or in connection with the execution of, the ACC Act.

The penalty for breaching section 54 is an $8 000 or imprisonment for 2 years.

Section 54 does not prevent the Commission from compiling and publishing statistics and other

information of agenera nature, or the Joint Standing Committee from compiling and publishing
any report (section 52(2)).
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Hearings - Only in Private

No provision is made for the Commission to conduct hearings when it itself undertakes an
investigation and, while a special investigator may hold hearings, these must be held in private
(section 42(1)).

Reports

Reports under the Act are divided into two categories: reports on specific matters and general
reports.

Reports on Specific Matters

Under Part 11, Division 6, the Commission may report to each House of Parliament on the facts
disclosed by further action undertaken by the Commission or an appropriate authority in relation
to an allegation.

Such reports may be made to the Presiding Officers, the Minister, other Ministers or the Standing
Committee (section 29).

A report may be made to the effect that the Commission considers that further action is not being,
or has not been, carried out properly, efficiently or expeditiously (sections 27 and 28).

A report may contain any recommendations that the Commission thinks fit (section 30(3),
including a recommendation that a royal commission be established (section 30(4)).

Before any adverse facts against a person or body are reported, that person or body must be given
the opportunity to make representations as to those facts (section 30(1)).

A report under this divison may not contain a recommendation that a person or body be
prosecuted for a crimina offence (section 30(2)).

Under section 31, Parliament or the Standing Committee shall determine whether the facts
presented in such reports are publicly disclosed (section 31).

General Reports
Under Part I1, Division 7, the Commission may report on general work of the Commission.
Reports under this division may be made to —

» the Presiding Officers of the Parliament on administrative or genera policy matters
relating to the functions of the Commission (section 33); or

e each House of Parliament or the Standing Committee as to the general activities and
operations of the Commission (sections 33 and 34).
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Section 34(2) specifically provides that the Commission is not required to provide detailed
operational information in areport under section 34(1).

Section 32 refers to the Commission annual report. This section requires the Commission to
include statistical and other information of a general nature in its annual report (section 32).

Allegations and Investigations
Allegations

Under the ACC's jurisdiction the Commission may deal with allegations of corrupt conduct,
criminal conduct, criminal involvement or serious improper conduct against police officers and
other public officers.

Allegations come to the ACC primarily through mandatory section 14 reports from the principal
officers of public sector agencies, or voluntary section 16 allegations made by individual public
officers or members of the public. The ACC assesses these allegations and determines what
action should be taken with respect to them.

Further Action and Referrals to Another Agency or Authority

The ACC isnot required to investigate every alegation itself. The ACC may refer an alegation
to an appropriate authority or an independent agency for further action. In its Annua Report
(1996-1997), the ACC stated the following general rule —

... the only matters the ACC will investigate, using its own investigators, are those involving
politicians, senior public officers (CEOs) and senior police. Other matters which, by their very
nature, demand an inquiry which is not only independent, but also seen to be independent, may also
be referred by the Commission to its own investigators (ACC 1997b).

Such a policy is consistent with the requirements of section 18 of the Act. Section 18 provides
that the following matters will be taken into account when the Commission is deciding who should
take further action with respect to an alegation —

(a) theseniority of any public officer to whom the alegation rel ates;
(b) the seriousness of the conduct or involvement to which the allegation rel ates;

(c) the need for there to be an independent investigation rather than an investigation by a public
authority with which any public officer to whom the alegation relates is connected by
membership or employment or in any other respect.

After deciding that an allegation should be investigated, the Commission may exercise a number
of options under the Act when deciding what further action should be taken. The Commission
may decide to —

» invedtigate an alegation itself or it may refer an allegation to an independent agency
or appropriate authority (section 17(3));
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» refer amatter for further action following a review of a decision not to take further
action (section 20(3)); or

» refer an dlegation to an gppropriate authority or independent agency for further action
during the course of conducting an investigation itself (section 21(4)).

Where the Commission decides that further action should be undertaken by another agency or
authority, the Commission is required to report to that agency or authority on the alegation
(section 22). In areport to an appropriate authority to which an allegation has been referred, or
by subsequent written notice, the Commission may —

() recommend that the appropriate authority initiate or carry out an investigation into the allegation;

(b) make a recommendation to the appropriate authority as to the period within which an
investigation should be carried out; and

(c) make such other recommendations to the appropriate authority as it thinks fit in relation to

further action that should be carried out in relation to the allegation and the period in which it
should be carried (section 22(2)).

Such reports are not public documents. They are made by the Commission to an appropriate
authority or independent agency in the performance of the Commission’ s investigative and related
functions.

An appropriate authority is defined under the Act as—

... a person, body or organisation who or which is empowered by a law of the State to take
investigatory or other action, or both, in relation to corrupt conduct, criminal conduct, criminal
involvement or seriousimproper conduct, but does not include an independent agency (section 3(1)).

An example of an appropriate authority is the Western Australian Police Service.

An independent agency is defined under the Act as—

... the Parliamentary Commissioner [Ombudsman], the Director for Public Prosecutions, the Auditor
Genera or the Commissioner for Public Sector Standards (section 3(1)).

Investigations

The Commission, gpart from referring amatter to another agency or authority, may undertake an
investigation itself or it may appoint aspecid investigator. The Commission may a so recommend
that aroya commisson be established. The types of inquires the Commission may undertake or
initiate and the powers available in such inquires are set out below.

0] Preliminary [nquiries

In determining what further action should be taken with respect to an alegation, the
Commission’s investigators may undertake a preliminary inquiry (section 17).
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(if)

(iii)

In so doing, the Commission’s investigators may exercise significant coercive powers.
The Commission may request that any person or body supply it with information (section
37), or that any person or body produce a document or other thing (section 38).

Non-compliance with a written request for information or a document or other thing is
an offence punishable by an $8 000 fine or two years imprisonment (sections 37(2) and
38(2)).

Investigation by the Commission’s Investigators

The Commission may further decide, on the basis of the information before it and the
nature of the alegation, or on the basis of information it has acquired as the result of a
preliminary inquiry, to undertake an investigation itself.

If the Commission decides to conduct an investigation itself the Commission is given the
power to request by written notice a statement of information or documents (section 44),
and the power to enter premises (section 45).3

Non-compliance with a request by written notice for information or documents is an
offence punishable by an $8 000 fine or two years imprisonment (section 44(4)).

Investigation by a Specia Investigator

Where the Commission concludes that a more thorough investigation is required it may
appoint a specia investigator (section 8).

The extensive powers outlined above, which may be exercised by the Commission in
conducting an investigation, are contained in Part IV of the Act which deals with
investigations. Whereas only some of the provisions of Part 1V apply to an investigation
by the Commission, all of Part IV applies where a special investigator is appointed to
undertake an investigation. Under Part 1V, a special investigator is granted, with some
modifications, the powers and immunities of aroyal commission (section 40).

The non-compliance provisions outlined above, which apply where the Commission itself
undertakes an investigation, are contained in Part IV of the Act and so also apply to an
investigation by a specia investigator.

A specia investigator may conduct hearings for the purpose of taking evidence. As has
been noted, however, unlike aroya commission, such hearings must be heard in private
(section 42(1)). While witnesses are permitted legal representation (section 42(2)), cross-
examination of witnesses is not likely to occur.

Upon completing his or her inquiry a special investigator reports to the Commission
(section 8).

Section 21(2)(b) provides for sections 44 to 47 of Part IV of the Act to have effect where an investigation is carried out
by the Commission.
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(iv)  Royd Commission

In a specific report to Parliament under Division 6 of the Act, the Commission may
include a recommendation that a royal commission be established where, in its opinion,
a public inquiry is required. It may further recommend the terms of reference of that
commission (section 30).

THE POLICY OF THE ACC ACT

In the second reading speeches supporting the amendment Bill through which the ACC would be
created it was said —

It is important that the Commission will have as one of its primary functions the assembling of
evidencefor furnishing to the Director of Public Prosecutions to be admissible in the prosecution of
aperson for acriminal offence (Hansard, 19 June and 3 July 1997, pp 2867 and 3777).

The Interim Report of the Wood Commission was cited in support of the type of commission the
Bill proposed. In that Report, the Wood Royal Commission recommended a Police Corruption
Commission (PCC) be established.” Of the PCC, the Wood Roya Commission (1996: 94
footnotes omitted) said —

The principal function of the PCC should be the detection and investigation of serious police
corruption. It should not be of the genus of a standing Roya Commission, whose primary function
is to establish the facts of a matter under review through the exercise of inquisitorial powers. For
bodies of the nature of standing Royal Commissions, ‘ securing convictionsis asecondary aim’. A
key function of the PCC must be to assemble admissible evidence when investigations reveal criminal
conduct, and to furnish such evidence to the Director of Public Prosecutions.

This was the general model upon which the ACC was developed. Unlike some of the larger
specialist anti-corruption and/or law enforcement agencies established in Austraia, such asthe
Independent Commission Againgt Corruption (ICAC) in New South Wales, the ACC' s functions
do not extend to include broad ranging prevention and education functions. The ACC is primarily
an investigative agency. It isnot of the genus of a standing royal commission.

The ICAC was established on the premise that “the solution to corruption liesin systemic reform
and not in criminal prosecution” (Sturgess 1994: 113). The ACC was established on a very
different premise. In the second reading speeches it was said —

Where crimes have been committed, the primary object should be to bring offenders to justice rather
than merely report findings of fact (Hansard, 19 June and 3 July 1997, pp 2867 and 3777).

Secrecy is seen as an essential part of achieving this object through facilitating the assembling of
evidence to be presented to other agencies either responsible for criminal prosecutions or able to
take appropriate disciplinary action. 1n a media statement dated Tuesday, 9 December 1997, the
ACC reproduced the following statements from the Report of the Special Investigator,
Mr Geoffrey Miller QC —

The Commission was established, though it was named the Police Integrity Commission and not the Police Corruption
Commission aswas origindly intended.
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I am firmly of the view that it was only the fact of confidentiaity which led police officers, public
officers and civilians to speak of acts of corruption within the Police Service of which they were
aware, or of which they reasonably suspected.

Observetions by witnesses on police culture in relation to matters of corruption or alleged corruption
werefredy forthcoming from some witnesses, and they were matters that could never have been the
subject of apublic hearing.

In short, much of the evidence taken by me would simply have been unavailable had | been forced
to conduct public hearings.

While secrecy may be seen as important to the ACC's capacity to effectively investigate
corruption and bring those who engage in such conduct to justice, the ACC’s muscle, asit were,
lies in the coercive powers it may exercise. Through the ACC Act, the ACC, or a specia
investigator appointed by the ACC, is given substantial powers to investigate official corruption.
The ACC also has been given substantial resources to undertake its primary investigative task.
It has been dlocated a budget for the financia year ending 30 June 1998 of $5 000 000 and, when
it has reached itsfull staff complement, will employ over 60 staff. Some 30 of these will be part
of the ACC’s Investigations Directorate. Asindicated in the earlier outline of the provisionsin
the Act, however, the powers of aroya commission do not immediately or necessarily come into
play where allegations of official corruption are investigated.

The scheme of the Act is to establish a body which, in the first instance, coordinates the
investigation of allegations of corrupt or improper activity in Western Australia. In so doing, the
Commission may undertake preliminary inquiries and exercise the powers provided to it under
Part 111 of the Act, but in many instances allegations will be |€eft to, or referred to, other agencies
or authorities to investigate more fully. More extensive use of coercive powers does not occur
unless the Commission decides itself to conduct or take over an investigation, or if the
Commission decides to appoint a specia investigator. The Act requires that the Commission take
into account the matters set out in section 18 when making such adecision. Therefore, while
significant coercive powers may be exercised by the Commission, and even more extensive
powers may be exercised by a specia investigator, a number of stages must be gone through
before these powers come into play. Provison is made for a public inquiry insofar as the
Commission may recommend that a royal commission be established.

INDIVIDUAL RIGHTS

In the introduction to this paper it was noted that through the ACC Act a balance is sought
between protecting individua rights and the public interest in exposing corruption and bringing
to account corrupt individuals. The Act provides some specific protections for the rights of
individuals in the face of the coercive powers exercised by the Commission or a specia
investigator. Moreover, secrecy is seen as an important element in protecting wrongly accused
individuals from the consequences which might flow from publication of the fact that they are
subject to investigation by the ACC. The scope of certain traditiona rights, however, is also
reduced or varied. The following outline sets out the main protections for individuals under the
Act and the manner in which the operations of the Commission may also affect certain traditional
rights.

. Cases which do not come within the parameters set out in section 18 of the Act may be
dealt with by agencies exercising the powers granted them by law and not those special
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powers granted the ACC. As discussed in the previous section of the Paper, it is only
where the ACC itself investigates an allegation that these special powers are exercised.
The full range of powers normally associated with aroyal commission are not available
except to agpecid investigator appointed by the Commission. Through these provisions
the Act attempts to moderate the use of the extraordinary coercive powers available under
the Act and seeks to ensure that these powers are only exercised in serious cases.

While the Commission may exercise significant coercive powers during preliminary
inquiries, or when conducting an investigation itself, it cannot itself hold hearings. A
gpecial investigator may hold hearings, but these must be held in private. In addition,
strict confidentiality, subject to certain exceptions, applies to information about the
operations of the Commission.

With respect to public comment, section 54 prevents a person from publishing or causing
to be published information regarding alegations received or initiated by the Commission,
unless that information has already been made public under the Act or in its execution.

It isthe view of the Commission that section 54 does not prevent publication of the details
of an alegation so long as publication of these details does not also include publication
of the fact that the allegation has been received or initiated by the ACC (ACC policy
statement, March 1998).

As has been noted, this provison wasincluded in the Act by the 1994 amendments to the
OCC Act. Inexplaining the reasons for recommending that such a prohibition be included
in the Act, the 1992 Select Committee on the OCC Act said —

The Select Committee is keen to protect informers but it is just as concerned to protect
individuals from malicious complainants and being defamed as aresult of another person
reporting to the media that they have made a complaint to the Commission about a
particular person. Therefore, the Select Committee believes it should be an offence to
publish that a complaint has been made to the Commission about any matter (Select
Committee on the OCC Act 1992: 17).

The ACC has argued that the secrecy surrounding matters before it is an important
protection for individuals who, while subject to investigation, might be innocent, as it
prevents damage to a person’s reputation through information compiled during an
investigation “being prematurely made public” (ACC 1997a).

Secrecy may also serve the purpose of ensuring a fair trial. Use of the Commission’s
coercive powers may allow evidence to be collected which may be damaging to an
individua but which would not be admissible in acriminal trial. Public disclosure of such
evidence may prejudice any subsequent trial (JSCACC 1997: 23).

It must be noted, however, while investigations by the ACC are conducted in private, a
public report containing adverse findings against a person or persons may be made
following an investigation.

From acivil libertarian point of view, secrecy investigations, combined with the coercive
powers which may be exercised by agencies like the ACC, may be unfair as a person may
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be denied knowledge of the allegations or evidence against him or her. However, the
ACC Act purports to provide for a degree of procedural fairness for persons subject to
investigation by the ACC or a specia investigator. It does thisin the following ways —

- witnesses called to appear before a specia investigator are entitled to legal
representation (section 42);

- a witness is entitled to know the nature of the investigation before
evidence is taken on oath (section 43);

- reports made to Parliament or the Minister cannot contain facts adverse
to a person or body unless that person or body has been given reasonable
opportunity to make representations with respect to those facts (section
30(1)); and

- the Commission cannot divulge information under section 52(3) containing
adverse findings against a person unless that person has first been given an
opportunity to make submissions with respect to those findings (section
52(6)).

Consstent with its investigetive role, the Commission cannot, under the Act, recommend
to the Director of Public Prosecutions (DPP) that a person be prosecuted for a criminal
offence. Thisisentirely amatter for the DPP to decide. Also, where the Commission
makes areport under Divison 6 to Parliament, the Presiding Officers, the Minister or the
Standing Committee, the Commission may only report on the facts disclosed as a result
of action taken by the Commission (section 27(a)); nor may the Commission recommend
that a person be prosecuted for a criminal offence in such areport (section 30(2)).

However, the Act does provide for the Commission to make recommendations in a report
to an appropriate authority following a decision that a matter will be referred to an
appropriate authority for further action (section 22(2)(c)). Asfurther action is defined
under section 17(1) as “investigative or other action” the Act does not prevent the
Commission from recommending that disciplinary or other action according to law should
be initiated by an appropriate authority.

Provision is made for a person whose alleged conduct or involvement is to be referred to
in areport to the Parliament or Minister to request that the facts in the report be publicly
disclosed (sections 27(b) and 28(1)(b)).

Information supplied under coercion cannot be admitted in evidence in any civil or
crimina proceedings, except contempt proceedings or proceedings for an offence against
the Act (sections 35(3) and 44(6)).

Nonetheless, the fact remains that a person may be required to supply information or
documents requested by the Commission or a pecid investigator. A person cannot refuse



15 Secrecy under the Anti-Corruption Commission Act

this request on the ground that the provision of such material may be self incriminating
and other laws imposing requirements of secrecy are overridden by the Act.”

INDEPENDENCE AND ACCOUNTABILITY

In arecent paper presented to the Working Group of Parliamentary Committees Oversighting
Law Enforcement and Criminal Justice Bodies, Mr Gordon Nuttall, MLA, Deputy Chairman of
the Parliamentary Crimina Justice Committee in Queendand, referred to the Fitzgerald
Commission Report (1989) saying —

When recommending the creetion of the CIC [Crimina Justice Commission], Fitzgerald emphasised
the need for such a body to be both independent and accountable. Fitzgerald warned against the
creation of an autonomous body.

The difference between the termsis subtle but important. Fitzgerald said that the difference was that
an independent body was accountable, but an autonomous body was not (Nuttall 1998: 1).

Independence, particularly from executive government, is essential, as the very nature of the work
of such commissions may bring them into conflict with the executive. Accountability is also
essentia because of the extensive powers such agencies exercise and their capacity to have avery
sgnificant impact on the lives of those whom they investigate. Moreover, such bodies are given
an important task: the detection and prevention of officia corruption and/or serious crime, and
sgnificant resources to undertake this task, and the public should be sufficiently well informed of
their work to assess whether thistask is being properly and expeditiously performed.

Independence and accountability are not incompatible; indeed quite the opposite, for
accountability provides one of the foundations upon which an agency’s independence may be
built; but how to ensure that an agency is both: that is sufficiently independent to undertake its
functions under the Act it administers without being alaw unto itself, is one of the most difficult
problems to be faced in establishing bodies like the ACC and other similar agencies.

There are various accountability provisions included in the ACC Act and the Joint Standing
Committee has been established by Parliament to supervise the Commission in the performance
of its functions.

Provisions in the Act
Reports

One accountability measure is the Commission’ s ability under the Act to make specific reports to
Parliament, the Presiding Officers, the Minister or the Standing Committee, special reports to the
Presding Officers on adminigtrative or genera policy matters and reports on the general activities
and operations of the Commission to Parliament or the Standing Committee (Part |1, Divisions
6 and 7).

Corns(1994) examines in detail the abrogation of the privilege against self incrimination in Australia with particular
reference to the operation of the NSW Independent Commission against Corruption, the NSW Crime Commission, the
National Crime Authority and the Queensland Criminal Justice Commission.
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Subject to section 35, which provides for the funds of the Commission, section 36 makes the ACC
subject to the provisions of the Financial Administration and Audit Act 1985. In the
Commission’sannual report under this Act the ACC is required to include statistical information,
and such general information “as it thinks fit”, about the allegations which have come before it
over the previous year (section 32).

Public Disclosure of Information

Under section 12(1)(h), one of the Commission’s functions is to disseminate to the public
information about matters relating to its functions. To this end, as is discussed above, the
Commission may divulge information or make public statements, subject to certain requirements,
about the performance of its functions (section 52).

The Commission’s capacity to directly inform the public of the work it undertakes may be used
as an accountability mechanism and to promote public confidence in the Commission.

Provision for a Special Investigator

In the second reading speeches introducing the OCC Amendment Bill through which the ACC
was created, it was further suggested that provision for a specia investigator added another level
of accountability to the Commission —

Thefact that the Commission will gppoint specid investigators to exercise royal commission powers,
rather than doing so itself, provides an important level of accountability .... The special investigator
will be required to report to the Commission. The Commission will be able to appoint different
persons to be specia investigators in different investigations. This will not only enable the
Commission to appoint personswho have relevant expertisein an area, but also reduce the possibility
of allegations that there is a perception of predetermined bias on the part of a person who has
presided at other hearings (Hansard, 19 June and 3 July 1997, pp 2869 and 3779).

Rules of Parliament

Under the Act, Rules of Parliament may be made prescribing the “ procedures to be adopted by
the Commission in the performance of itsfunctions ... or any other matter necessary or convenient
for the due administration of this Act” (section 56). Such Rules may require the Commission to
report periodically to both Houses of Parliament or a standing committee, “as to the general
activities and operations of the Commission” (section 34). No such rules have as yet been made.

Search Warrants

Where the Commission or a special investigator wishes to exercise the power to enter premises
(section 45) an application must be made to a Judge of the Supreme Court for a search warrant
(see sections 3 and 40 of the ACC Act and section 18(2) of the Royal Commissions Act 1968).
The Joint Standing Committee

The primary accountability mechanism is the Joint Standing Committee on the Anti-Corruption

Commission. The Commission is accountable to Parliament through the Committee, and
ultimately, through Parliament, to the community. The Committee is not established by statute,
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but by resolution of both Houses of Parliament, as recommended by the Select Committee on the
Officia Corruption Recommendations (1992: 5-6). Creation of the Committee was originally
recommended by the Select Committee on the Official Corruption Commission Act in 1992. In
its Report the Select Committee recommended —

A Joint Parliamentary Committee be established to monitor the performance of the Commission and
to consider and report to Parliament on issues affecting the prevention and detection of official
corruption in the public sector. The Joint Parliamentary Standing Committee should not be
empowered to involve itself in operational matters of the Commission or have access to detailed
operationd information. The Standing Committee should monitor all public sector agenciesto assess
the effectiveness of agency corruption prevention programs. The Standing Committee should also
address areas of overlap between the Commission and the other bodies with responsibility in the anti-
corruption area to avoid unnecessary duplication and encourage cooperation between such bodies
whereit ismutualy beneficial (Select Committee on the OCC Act 1992: 12).

The terms of reference of the Joint Standing Committee on the Anti-Corruption Commission
reflect this recommendation. The Committee' s terms of reference are quite broad and extend its
oversight role to overseeing the whole framework for public sector accountability in Western
Australia. Its principal function, however, is to monitor and review the performance of the
functions of the ACC.

In undertaking this task the Committee is prevented, under its terms of reference and the Act,
from having access to “detailed operational information” or becoming involved in operational
matters (see term of reference 2(c) and section 34 of the Act). “Detailed operational information”
is not defined under the Act and, in the absence of a statutory definition of this term, what this
means is a matter for the Commission to determine. The Committee' s terms of reference also
prevent the Committee itself investigating a matter within the ACC's jurisdiction or from
reconsidering a decision made or action taken by the ACC (terms of reference 2(a) and 2(b)).

The Commission, however, may inform the Committee confidentially of sensitive matters (section
52(7)). Itisnot required to do so. Under the Act, those to whom the Commission divulges
confidentid information, including members of the Committee, are subject to the confidentiality
provisonsin the Act (section 52(8)). There is some question as to whether, in this case, there
aconflict with Parliamentary Privilege.

Independence and Accountability — Concluding Comments

The accountability provisionsin the ACC Act and the manner in which the relationship between
the Joint Standing Committee and the ACC is set out in the Act and the Committee' s terms of
reference are consistent with maintaining the independence and the operational integrity of the
Commission. Under the Divison 6 and 7 reporting provisions, and those provisions which permit
the ACC to divulge information, the determination as to whether such reports or disclosures are
made, and what detailed information they might contain, is largely within the Commission’s
discretion. Under section 34, the Commission may be required to report to each House of
Parliament or the Joint Standing Committee, but it is not required to provide detailed operational
information in such reports. Where the Commission wishes to divulge information under section
52(3) it may not divulge information where thisis “likely to interfere with the carrying out of
investigatory or other action ...” (section 52(4)); nor may the Commission disclose an informants
name, “unlessit is fair and reasonable in al the circumstances to do so” (section 52(5)(b)). It
might be added that any decision as to whether and what further action is taken with respect to
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a matter before the Commission is a decision for the Commission to make. The Commission
cannot be directed to undertake any investigation.

SECRECY AND CONFIDENTIALITY UNDER THE ACC ACT — A SUMMARY

The ACC Act is designed to create a body which, while not a standing commission can, where
required, effectively investigate allegations of corrupt or improper activity within Western
Austrdia s public sector. To thisend the Commission, or a special investigator appointed by the
Commission, may exercise significant coercive powers. In recognition of the potential for the
exercise of these powers to compromise what are seen as important individua rights and the
reputations of innocent individuals, their exercise is moderated through specific and structural
safeguards which provide some protection for individuals subject to investigation by the ACC.
It may be argued that one of the most important of these isthe requirement that the Commission’s
work be undertaken in private. The Commission has also expressed the view that secrecy is
important to the Commission fulfilling its primary investigative function through enhancing the
capacity of the Commission to gather evidence which may be used in subsequent criminal
proceedings or disciplinary action.

With respect to accountability, the structure of the ACC Act is such that a high premium is placed
on the maintenance of the operational integrity and independence of the Commission. While
certain accountability mechanisms are provided, these are designed so as not to impact
sgnificantly on the operational integrity of the Commission. As such, the Commission exercises
autonomy in relation to operational matters and the disclosure of information regarding its work.
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3. THECOMPLETION OF THE MILLER INQUIRY AND SUBSEQUENT
EVENTS

INTRODUCTION

On 16 June 1997, the ACC announced the appointment of Mr Geoffrey Miller QC as a Specia
Investigator to inquire into alegations of police corruption. There was a degree of public interest
in Mr Miller’s inquiry as the integrity of the Western Australian Police Service (WA Police
Service) has been a matter of public concern in Western Australiafor some time.

In response to such concerns, a Select Committee of the Legidative Council was established in
1993 to inquire into the WA Police Service. An interim report of the Select Committee, tabled
in June 1996, concluded that “ corruption and serious misconduct within the Western Australian
Police Serviceisfar greater than has been previously acknowledged” (Select Committee on the
WA Police Service 1996: 111). The Select Committee recommended “the establishment of a
continuing Parliamentary Standing Committee to oversight the Police Service, the formation of
an independent Police Anti-Corruption Commission and changes to the role of the Ombudsman”
(Select Committee on the WA Police Service 1996: 107). The Committee further concluded that,
unless these measures were taken, “the only other course available is the establishment of aroyal
commission into the Western Australian Police Service” (Select Committee on the WA Police
Service 1996: 111).

The 1996 amendment Bill proposing the creation of the ACC was introduced into Parliament the
day before the Select Committee’ s Interim Report was tabled. The Government considered that
the proposed changes to the OCC Act would create a body in the ACC which would be able to
adequately ded with and investigate alegations of police corruption. Once the ACC commenced
operation, it was intended that a section of the ACC’s Investigations Directorate would be
dedicated to investigating claims of police corruption. Such a section has been created.

AN OUTLINE OF THE EVENTS FOLLOWING THE PRESENTATION OF THE
MILLER REPORT TO THE ANTI-CORRUPTION COMMISSION

Mr Miller presented his report into allegations of police corruption to the ACC on Friday, 5
December 1997. On Tuesday, 9 December 1997 the Commission met to consider its response
to the Report. In a media statement released on the same day by the ACC, the Chairman of the
ACC, Mr Terence O’ Connor, QC, said that the Commission had decided it was not necessary at
this stage to recommend aroya commission be established to inquire into the WA Police Service.
In the statement it was noted that —

... whileMr Miller was unable, on the evidence before him, to conclude that the level of corruption
in the Western Australian Police Service was ‘systemic or entrenched’, his report raised grave
concerns about the conduct of particular officers and the culture of elements of the WA Police
Service.

The statement also included the following comments by Mr O’ Connor —
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Mr Miller has recommended serious disciplinary action be taken against six officers.

Before the ACC can make any further public statements concerning these officers, the Anti-
Corruption Commission Act 1988 (section 52) requires they be informed of the Specia
Investigator’ s findings and recommendations relating to them.

The Act dso requires that the officers be afforded the opportunity to appear before the ACC and to
make submissionsin relation to these matters.

Following the Tuesday meeting, matters arising from the Report were referred to the Director of
Public Prosecutions (DPP) (ACC media statement, 9 December 1997). In response to a question
in the Legidative Council from the Hon N. D. Griffiths, MLC, the Attorney General, the Hon P.
Foss, ML C informed the Council that a brief of evidence was presented to the DPP by the ACC
on 19 December 1997. It is up to the DPP to determine what criminal charges, if any, are to be
laid against the officers concerned. No decision of the DPP has as yet been reported.

Matters arising from the Report also were referred to the Commissioner of Police.

On Friday 12, December 1997, letters from the ACC were delivered to the six officers informing
them of the findings and recommendations against them in compliance with the requirements of
section 52. The following Monday the ACC reiterated that, under this section, the officers had
to be so informed before the Commission could make any of these details public (ACC media
statement, 15 December 1997).

On the same day on which the ACC informed the officers of the findings and recommendations
against them, the Commissioner of Police suspended the six officers without pay or alowances
under section 8 of the Police Act 1892. In the first of two press releases that day, five of the
suspended officers were named and the following reasons for the suspensions were noted —

As a consequence of the findings of the specia investigator, Mr Geoffrey Miller, QC, | have lost
confidence in the ability of each of the officers to perform the functions of the office.

Inthe later press release it was announced that the sixth officer, who had originally been directed
to take paid leave, was al so suspended without pay.

It was reported in The West Australian on Wednesday, December 17 1997, that the
Commissioner had given the officers until Friday, 19 December 1997 to show cause why they
should not be suspended without pay or allowances.

Submissions were not made by the officers to either the ACC or the Commissioner of Police.
Instead, the matter was taken to the Supreme Court. Following an application by the police
officers heard before Justice Steytler on Wednesday, 17 December 1997, interlocutory injunctions
were granted preventing the Commissioner of Police or the ACC from publishing the findings and
recommendations contained in the Miller Report.

The Commissioner of Police sought to have the injunction preventing him from releasing details
of the findings against the officers lifted in an application before the Court on Wednesday, 24
December 1997. The application was withdrawn after undertakings were given that the officers
would make no further public comment (The West Australian, 26 December 1997).
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This matter islisted for a hearing before the Full Court of the Western Australian Supreme Court
on 22 April 1998.

PUBLIC DISCLOSURE BY THE ANTI-CORRUPTION COMMISSION OF THE
FINDINGS CONTAINED IN THE MILLER REPORT

In the media statements released by the Commission after it had received the Miller Report, the
Commission indicated that it could publicly disclose information regarding the findings and
recommendations contained in the Miller Report after satisfying the section 52(6) requirement that
the officers be given an opportunity to be heard (ACC media statements 5, 9 and 15 December
1997). As has been discussed, under section 52, the Commission may divulge information or
make public statements about the performance of its functions, subject to certain requirements.
The Commission made clear that it had intended to consider what parts of the Miller Report, if
any, it would make public, following satisfaction of the requirements set out in section 52. The
granting of the injunction by the Supreme Court has prevented the ACC from acting on this
intention.

The injunction has not prevented the Commission from making a number of general statements
about the Miller Report. These included outlining the opportunity Mr Miller had himself given
the officers to respond to the findings against them. In an ACC media statement dated 23
December 1997, the following comments by the Chairman of the Commission were noted —

Prior to completing his report, Mr Miller advised the officers of potential adverse findings against
them and invited them to make written or oral submissions to him. These submissions were
considered by Mr Miller before any concluded findings by him.

All witnesses, if they wished, were permitted legal representation whilst they gave their evidence. ...

“Mr Miller’ stask was to weigh-up the evidence and reach conclusions. He was obliged to ensure
procedural fairness to those who were subject to allegations.”

THE SUSPENSION OF THE SIX OFFICERS BY THE COMMISSIONER OF POLICE

In sugpending the six officers subject to adverse findings in the Miller Report, the Commissioner
of Police, as noted above, relied on section 8 of the Police Act. Section 8 provides —

The Governor may, from time to time, as he shall seefit, remove any commissioned officer of the
police, and upon any vacancy for acommissioned officer, by death, removal, disability, or otherwise,
the Governor may appoint some other fit person to fill the same; and the Commissioner of Police
may, from time to time, as he shall think fit, suspend and, subject to the approval of the Minister,
remove any non-commissioned officer or constable; and in the case of any vacancy in the Police
Force by reason of death, removal, disability or otherwise of any non-commissioned officer or
constable, the Commissioner of Police may appoint another person to fill such vacancy (italics
added).

The authority of the Commissioner of Police to suspend officers without pay was confirmed by
the Supreme Court in August 1997 (Menner and others v The Commissioner of Police Lib No.
970388). The plaintiffsin this case had sought a declaration that the Commissioner did not have
the power to suspend an officer without that officer being given an opportunity to be heard as to
why he or she should not be suspended, and the Commissioner could not, in any case, suspend
without pay. The plaintiffs contended that the decision of the Commissioner of Police to so
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suspend was null and void on the grounds that it lacked procedural fairness and was an improper
exercise of discretion. The action was dismissed.

In his reasons for judgement (at p. 7), Anderson J offered the following opinion —

The prerogative power to dismiss an officer of the Police force, being a power to dismiss at pleasure,
may be exercised for any reason. In thissense a police officer has no security of appointment: Coutts
v The Commonwealth (supra) per Brennan J at 105. From this it follows that (unless statute
otherwise provides, either expressly or by implication) there is no right in the office holder to be
heard as a condition of the lawful exercise of the power to dismisshim: ...

The power of the Commissioner of Police to suspend officers without pay is one from which there
isvirtudly no recourse. Arguments may be made that the power istoo far reaching in its scope
and there should, at least, be arequirement that those affected be given an opportunity to be heard
or have the opportunity to appeal the decision. On the other hand, it may be argued that there
are good public policy grounds, given the public trust placed in police officers and the powers
attached to that position, for the Commissioner to have the power to take such action.

On 12 January 1998, in the wake of these events, the Hon John Day, MLA, the Minister for
Police, announced that the provisions and procedures through which police officers may be
suspended or removed in Western Australiawould be reviewed. This review has been completed
and areport presented to the Minister.

The Report has recommended that the power of the Commissioner of Police to suspend an officer
without pay or to dismiss an officer should be retained. Suspension, however, should be limited
to amaximum period of sixty days. Where the Commissioner of Police dismisses an officer, the
Report recommended that the officer be entitled to have the decision reviewed by an independent
reviewer (Codd 1998).

The Minister for Police has said that Cabinet had given in principle support to the
recommendations contained in the Report and work on implementing the Report's
recommendations had been authorised (M edia statement by the Minister for Police, 26 February
1998).

CRITICISM ARISING FROM THE PRESENTATION OF THE MILLER REPORT AND
SUBSEQUENT EVENTS

The lack of detailed information from the Miller Report has given rise to a number of criticisms
regarding the operation of the ACC which have been made by or reported in the media. Criticism
has focussed on the secrecy surrounding the work of the ACC. Broadly speaking the criticisms
may be summarised as follows —

. the lack of detailed public information from the Miller Report makes it difficult to
assess whether the suspended officers were treated fairly either in the inquiry or
subsequently by the Commissioner of Police;

. without further detailed information the question of whether aroyal commission
into the Western Australian Police Service is required remains unresolved and
public confidence in the Police Service is affected;
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. the secrecy surrounding the work of the ACC undermines the capacity of the ACC
to foster and maintain public confidence in the work of the Commission; and

. the discretion given to the ACC with respect to what it may report to Parliament
or disclose publicly about its operations generally, or in relation to particular
investigations, has resulted in an agency which is not properly accountable.

The criticisms made have tended not to acknowledge that the ACC has been prevented, through
the injunction granted in the Supreme Court, from providing detailed information regarding the
Miller Report and its findings to the public. The Chairman of the ACC said, in the face of this
criticism, that, under section 52 —

[t]hefacts are that the ACC has powers to make information public under certain circumstances and
has been regularly doing so... Thereisby no meansa * blanket of secrecy’ over the ACC (ACC media
statement, 23 December 1997).

These are powers which the Commission had intended to exercise before the injunction was
granted.

Whether the criticisms are justified depends to an extent on what information the ACC would
have released were it not for the injunction. Thorough disclosure would have gone some way to
addressing these criticisms and, in particular, those relating to the fairness of the treatment the
officersrecaived and questions arising in relation to the need for aroya commission into the WA
Police Service. The more general issues, however, arising from the secrecy surrounding
investigations by the ACC and the accountability of the ACC remain.
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4. ISSUES TO CONSIDER

SECTION 54

Should section 54 be amended so as to clarify that it allows full public
discussion of particular issues, whilst at the same time protecting the rights
of people who are the subject of complaint to the ACC?

Should further amendments be made to section 54?

Section 54 prevents a person from publishing or causing to be published information regarding
adlegationsreceived or initisted by the Commission, unlessthat information has already been made
public under the Act or in its execution. Section 54 covers any alegation that has been referred
to or initiated by the Commission, whether the allegation is being investigated or otherwise dealt
with by another agency or authority, the Commission itself or a special investigator appointed by
the Commission.

As has been noted, this provision was originally included in the Act by the 1994 amendments to
the OCC Act. The amendment was made on the recommendation of the 1992 Select Committee
on the OCC Act which argued that such a prohibition should be included in the Act, “to protect
individuas from mdlicious complainants and being defamed as aresult of another person reporting
to the media that they have made a complaint to the Commission about a particular person (Select
Committee on the OCC Act 1992: 17)".

A range of criticisms has been reported regarding the appropriateness of section 54. These
include the following —

. the Commissioner of Police has indicated that he would like to see section 54
changed so asto allow him to comment on allegations against police;

. section 54 has been criticised for preventing persons who are subject to adverse
findings as a result of an investigation by the ACC or a specia investigator
appointed by the ACC from publicly commenting on the investigation and the
findings against them; and

. the section has been criticised for generally preventing public discussion of the
work of the ACC.

The Minister for Police, the Hon John Day, MLA, has suggested that section 54 might be
amended so that the purpose of the provision, the protection of innocent people, was maintained,
while alowing a Minister or Chief Executive Officer to comment on allegations before the
Commission (reported in The West Australian, 27 December 1997).
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Late last year the Chairman of the ACC, Mr Terence O’ Connor, QC, aso expressed concern
about the effectiveness of section 54 and said that the question of the interpretation of section 54
was a matter the Commission was looking into (reported in The West Australian, 27 December
1997).

The ACC has now released a policy statement regarding the interpretation of section 54 in which
the Commission sets out a less strict interpretation of section 54 than previously accepted. This
interpretation, to an extent, is consistent with the changes the Minister for Police had suggested
might be appropriate.

It remains the Commission’s view that section 54 prevents the publication of the fact that
information or an alegation has been received or initiated by the Commission. However, the
Commission will not regard —

publication of details of the information or allegation, not accompanied by publication of the fact
that it has been received or initiated by the Commission, ... as an offence under section 54 (ACC
policy statement, March 1998).

The Commission’s conclusion regarding this interpretation is that it allows —

full discussionin the mediaof particular issues, whilst a the same time protecting the rights of people
who are the subject to complaint to the ACC (ACC policy statement, March 1998).

The Commission stresses in the policy statement that section 54 may be interpreted differently by
the courts, but pending any such interpretation the Commission will adopt the interpretation
outlined in the policy statement.

This new interpretation of section 54 would appear to allow greater public discussion of matters
which have been referred to another agency or authority by the ACC than has been the case in the
past, but it does not provide for any greater public discussion of investigations undertaken by the
ACC or a specia investigator appointed by the ACC, or the work of the ACC more generaly.
What information regarding such matters is released is within the Commission’s discretion.
Section 54 continues to prevent the publicising of the involvement of the ACC in amatter unless
the ACC itsalf has made that information publicly available under the relevant provisionsin the
Act or it has otherwise become available in the execution of the Act.

If the new interpretation of section 54 outlined in the policy statement by the ACC is considered
to be worthwhile, consideration should perhaps be given to amending section 54 so asto remove
any doubts about how section 54 should be interpreted.

It should be noted that, even on a strict interpretation of section 54, section 54 did not prevent
publication of information regarding alegations before the ACC where that information had been
made available under the Act. Making changes to the Act which facilitated or required a greater
amount of information about the work of the ACC to be made public would, of itself, without any
change to section 54, allow greater public scrutiny and discussion of the work of the ACC.
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PUBLIC HEARINGS

Should a special investigator appointed by the ACC be given the power to
hold public hearings for the purpose of an investigation?

Oneway through which the work of the Commission could be made more transparent would be
to give to a specia investigator the power to hold public hearings for the purpose of an
investigation. Under the Act, a specid investigator may hold hearings, but these must be held in
private.

Many of the specidist anti-corruption and/or law enforcement agenciesin Australia, including the
Queendand Crimina Justice Commission in Queendand, the New South Wales the Police
Integrity Commission and the New South Wales Independent Commission Against Corruption,
are able to hold public hearings. The extent, however, to which they use public hearings varies
greatly. Of these agencies, the NSW ICAC makes the most extensive use of public hearings.

In the Committee’ s First Report (JSCACC 1997: 22-24) the Committee examined the purposes
served by using public hearings or private hearings as part of an investigation. It was noted in that
report that the reason why the ICAC used public hearings as much as it did reflects the broad
purposes for which the ICAC was created. For the ICAC systemic reform, and not criminal
prosecution, is seen as the best means of dealing with official corruption. Public hearings “expose
corruption to public view thereby alerting the public to the extent of these practices; they enlist
support for anti-corruption measures; and they act as a powerful disincentive to those involved
(Rozenes 1995: 72)". Assuch, inthe ICAC’ s view, they perform an important role in securing
systemic reform.

The ACC, asit presently operates, is avery different agency from the ICAC. Itisprimarily an
investigative agency. The secrecy surrounding the work of the ACC is consistent with its
investigative role. Moreover, secrecy is intended to serve other purposes as well, including
protecting individuals from unfair publicity.

If, therefore, the power of a specid investigator were to be extended to include the power to hold
public hearings, this would represent a significant change to the character of the agency.

Thereisprovison in the Act for the ACC to recommend that aroyal commission be established
where it concludes that a public inquiry should be undertaken.

REPORTS AND PUBLIC STATEMENTS

Should protocols be developed in relation to the regularity and thoroughness
of reports and public statements by the Commission?
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Should the ACC Act be amended so that the Commission is required to
report on completed investigations and its work more generally?

The Act provides for the Commission to report on specific and more general matters to
Parliament, the Minister, Presiding Officers or the Joint Standing Committee. It also provides for
the Commission to disclose information regarding its work under certain circumstances. What
information is reported or disclosed, however, is largely within the control of the Commission.

Consideration might be given to using existing provisionsin the Act to allow more information
about thework of the Commission to be made public. Protocols could be developed in relation
to the use of the reporting provisions in the Act so that the Commission reported thoroughly on
completed investigations and its work more generally. Protocols could also be developed in
relation to the information the Commission supplies directly to the public. It may be appropriate
for such protocols to be formally embodied in Rules of Parliament.

Another alternative is to amend the Act so that the Commission is required to report on
completed investigations and more general aspects of its work.

The Act might dso specify in more detail what information the ACC should provide in its Annual
Report.

With respect to dl of the suggestions above, were changes to be made, regard would have to be
had for the operational integrity and independence of the Commission.

OPERATIONAL ACCOUNTABILITY

Should the ACC be accountable for its operations?

In some other Australian jurisdictions where specialist anti-corruption and/or law enforcement
agencies have been established, it has been concluded that to ensure an agency is fully accountable
scrutiny of detailed operational material may be required. The problem then arises as how this
can be achieved without compromising the operationa integrity and independence an agency
requires to fulfill its functions under the Act it administers.

This issue has most recently been addressed in Queensland. A range of amendments has been
made to the Criminal Justice Act (1989) aimed specifically at improving the accountability of the
Crimina Justice Commission (CJC). These include granting the Parliamentary Criminal Justice
Committee (PCJC), the Committee which oversees the CJC, the power to appoint a Parliamentary
Commissioner. The amendments were made following areport by the PCJC on the accountability
of the CJC published last year. In that report the PCIC said —

Effective oversight of the CJC requires the power to examine detailed and sensitive information
including, in gppropriate circumstances, current operational material. Having the power to appoint
aParliamentary Commissioner would rectify what the Committee sees as amajor gap in the current
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accountability arrangementsin that the Committee is restricted in the materia it is provided and can
otherwise access (PCJC 1997: 117).

The Parliamentary Commissioner is an officer of the Parliament appointed by the Committee to
assst the Committee in properly fulfilling its oversight role. The Commissioner performs a range
of functions as required by the PCJC (section 118R). These include the following —

. conducting audits of the records and operational files kept by the CJC for the
purpose of determining whether the CJC has exercised its powers appropriately,
whether the CJC or another law enforcement agency should be investigating an
alegation, whether registers are up to date, whether proper authorisations for the
exercise of power have been obtained, and whether the CJC's policies and
guidelines have been complied with;

. investigating complaints against the CJC or its officers;

. investigating alegations of possible unauthorised disclosure of confidential
information;

. ingpecting the register of confidential information so as to verify the reasons for

the CJC withholding information from the PCJC,;
. verifying the accuracy and completeness of CJC reports to the PCJC;
. reporting to the PCJC on the performance of his or her functions,
. assisting the PCJC with the preparation of reports; and
. performing such other functions as the PCJC considers necessary or desirable.

The Parliamentary Commissioner is given extensive powers under the Act to perform these
functions (section 118T).

Another example of how the question of operational accountability might be addressed is the
Inspector-Genera modd. Inspector-General’ s are most commonly associated with the oversight
of intelligence agencies, but in New South Wales the office of Inspector of the Police Integrity
Commission has been established.

The Police Integrity Commission (PIC) was created to detect and investigate corruption within
the New South Wales Police Service on the recommendation of the Wood Roya Commission.
While the PIC is subject to general oversight by the Parliamentary Joint Committee on the
Ombudsman and the Police Integrity Commission, its operations are monitored and audited by
the Inspector of the Police Integrity Commission. The principal functions of the Inspector are as
follows —

@ to audit the operations of the PIC for the purpose of monitoring compliance with the law
of the State;
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(b) to deal with complaints of abuse of power, impropriety and other forms of misconduct on
the part of the PIC or officers of the PIC; and

(c) to assess the effectiveness and appropriateness of the procedures of the PIC relating to the
legdity or propriety of its activities (section 89(1) of the Police Integrity Commission Act
1996).

The Ingpector, like the Parliamentary Commissioner in Queensland, is able to exercise extensive
powers to review and investigate the operations of the PIC (section 90). Unlike the Parliamentary
Commissioner, however, the Office of Inspector of the Police Integrity Commission is a
completely independent accountability mechanism: the Inspector is not appointed by the Joint
Parliamentary Committee but by the State Governor; nor was the office created to assist the Joint
Parliamentary Committee in performing its oversight role.

Another example of a body designed to provide for the operational accountability of an agency
is the Operational Review Committee in New South Wales established under the Independent
Commission Against Corruption Act 1988. The ORC plays arole not nearly as far-reaching as
either the Parliamentary Commissioner in Queendand or the Inspector of the Police Integrity
Commission. The primary function of the ORC is to advise the Commissioner of the ICAC on
whether the Commission should investigate a complaint or discontinue an investigation (section
59). The membership of the ORC comprises the Commissioner and Assistant Commissioner of
the ICAC, the Commissioner of Police, and five other persons appointed to represent the
community.

In Queendand anot dissmilar role to the ORC is performed by the four part-time Commissioners
on the CJC. The CJC's part-time Commissioners are chosen to represent the Queensland
community.®

In Western Australia there is no provision for an office like that of the Parliamentary
Commissioner in Queensland or the Inspector of the Police Integrity Commission in New South
Wales. With respect to provision for part-time commissioners or an ORC, membership of the
ACC ismore limited than on the Queendand CJC. Membership of the ACC comprises three part-
time Commissioners, one of whom is the Chairman. No provision is made for an ORC.

The accountability mechanismsin place with respect to the PIC, the ICAC and the CJC before the recent amendments are
discussed in more detail in the Committee’ s First Report (JSCACC 1997)
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5. TABLE OF STATUTES

Anti-Corruption Commission Act 1988 (WA)

Financial Administration and Audit Act 1985 (WA)

Criminal Justice Act (1989) (QLD)

Criminal Justice Legidation Amendment Act 1997 (QLD)
Independent Commission Against Corruption Act 1988 (NSW)
Official Corruption Commission Act 1988 (WA)

Police Integrity Commission Act 1996 (NSW)

Police Act 1892 (WA)

Royal Commissions Act 1968 (WA)
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