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REPORT OF THE  
STANDING COMMITTEE ON PROCEDURE AND PRIVILEGES 

IN RELATION TO THE 

REFERENCE FROM THE PRESIDENT - POSSIBLE CONTEMPT: REPORT NO. 37, STANDING 

COMMITTEE ON ESTIMATES AND FINANCIAL OPERATIONS 

1 ESTIMATES COMMITTEE REPORT 

1.1 On 27 November 2012, the Chair of the Standing Committee on Estimates and 
Financial Operations (“the Estimates Committee”) presented Report No. 37 to the 
Legislative Council.  The report was entitled Report in Relation to a Possible 

Contempt regarding Summonses to Produce Documents issued pursuant to Section 5 
of the Parliamentary Privileges Act 1891, and contained one recommendation: 

The Committee recommends that the Legislative Council refer to the 
Procedure and Privileges Committee, for consideration and report 
back to the Legislative Council, the question of whether Health 
Solutions (WA) Pty Ltd was in contempt of the Legislative Council by 
failing to comply with the summonses to produce documents issued on 
24 and 31 October 2012 and 21 November 2012. 

2 BACKGROUND TO THE RECOMMENDATION 

2.1 The full background to the Estimates Committee’s inquiry and the events that led to 
its recommendation are contained in Report No. 37.  In summary, the Estimates 
Committee issued three summonses in the course of an inquiry, considers the witness 
to whom these summons were issued did not fully comply with the terms of the 
summonses, and therefore recommends that the House consider whether the alleged 
non-compliance by the witness constitutes a contempt of the House. 

3 REFERRAL BY THE PRESIDENT 

3.1 The matters arising from the Estimates Committee’s Report No. 37 fall within the 
scope of Standing Order 92 – Matter of Privilege.  In part, Standing Order 92 
provides – 

“ (1) If the President becomes aware of a matter of privilege that 
the President determines is of sufficient substance to warrant 
consideration by the Council, the President shall advise the 
Council. 

…. 
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(4) The President may – 

… 

(b) defer the matter and provide a ruling to the Council at 
the earliest possible opportunity. 

(5) If the President rules that there is some substance to the 
matter, the President shall refer the matter to the Procedure 
and Privileges Committee for inquiry and report to the 
Council. ”. 

3.2 Immediately after the Chair of the Estimates Committee tabled Report No. 37, the 
President deferred the matter in accordance with Standing Order 92(4)(b). 

3.3 Following the commencement of proceedings in the Council on 28 November 2012, 
the President ruled that the matters raised by the Estimates Committee were sufficient 
to warrant referral to the Procedure and Privileges Committee (“the PPC”) under 
Standing Order 92(5).  Accordingly, the President ruled that the Estimates Committee 
Report No. 37 stand referred to the PPC for its inquiry and report to the House. 

4 NATURE OF A CONTEMPT OF THE HOUSE 

4.1 Legislative Council Standing Order 93 – Contempts of the Council provides as 
follows – 

(1) The Council has power to determine that any particular act 
constitutes a contempt. 

(2) Criteria for the Council to take into account when 
determining whether a contempt has been committed and 
examples of conduct which may be treated as a contempt of 
the Council are provided in Schedule 4. 

(3) The list of examples in Schedule 4 is not exhaustive nor do 
they or the criteria derogate from the power of the Council to 
determine that any particular act constitutes a contempt. 

4.2 The wording of Standing Order 93(1) is deliberate.  Matters of contempt of the House 
are within the exclusive cognisance of the House.  The exclusive cognisance that the 
House enjoys in relation to its own affairs is an integral component of parliamentary 
privilege. 

4.3 Schedule 4: Contempts of the Council requires the PPC to take account of certain 
criteria when inquiring into a matter of alleged contempt.  In part, these criteria 
include – 

(a) the principle that the Council’s power to adjudge and deal 
with contempts should be used only where it is necessary to 
provide reasonable protection for the Council and its 
Committees and for Members against improper acts tending 
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substantially to obstruct them in the performance of their 
functions, and should not be used in respect of matters which 
appear to be of a trivial nature or unworthy of the attention of 
the Council; …. 

and 

(c) whether a person who committed any act which may be held 
to be a contempt – 

 (i) knowingly committed that act; or 

(ii) had any reasonable excuse for the commission of 
that act. 

[emphasis added] 

4.4 In summary, Schedule 4 requires that the PPC, in relation to the possible contempt 
outlined in Estimates Committee Report No. 37, determine whether the actions of 
Health Solutions (WA) Pty Ltd (“HSWA”) in relation to the three summonses 
substantially obstructed the Committee in its inquiry and, if so, whether HSWA 
knowingly committed those acts or had any reasonable excuse for those actions. 

5 CORRESPONDENCE RECEIVED BY THE PRESIDENT 

5.1 On the morning of 30 November 2012, prior to the House commencing its sitting at 
10.00am, the President of the Legislative Council received an email from Clayton Utz.  
The email attached a letter addressed to the President, which constituted a submission 
to the President from Clayton Utz (who, according to the letter, act for HSWA) in 
relation to Estimates Committee Report No. 37.  The terms of the letter present an 
argument to the President as to why the President should not refer Report No. 37 to 
the PPC under Standing Order 92.  Evidently the authors of the letter were unaware 
that this referral had already occurred. 

5.2 The President referred this letter to the PPC, as the letter contained the arguments of 
HSWA as to why it had not acted in contempt of the House.  Further, the President 
tabled the letter in the Legislative Council during the latter part of proceedings on 
30 November 2012 (tabled paper No. 5447). 

6 CORRESPONDENCE RECEIVED BY THE COMMITTEE 

6.1 At the time of receipt of the correspondence from Clayton Utz (paragraphs 5.1 and 5.2 
above), the PPC was in the process of writing to HSWA to advise the company of the 
PPC’s inquiry and invite a submission from HSWA.  Following receipt of the Clayton 
Utz correspondence, the PPC wrote to HSWA, confirming it had received the letter 
and enquiring whether HSWA had any further information it wished to submit to the 
Committee (see Appendix 1).  The PPC consequently received further correspondence 
from Clayton Utz on 3 December 2012 (see Appendix 2). 
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6.2 Following receipt of this further correspondence from Clayton Utz dated 3 December, 
the Deputy Clerk contacted Dr Neale Fong, Managing Director, HSWA, seeking 
confirmation that the correspondence represented HSWA’s submission to the PPC in 
relation to the inquiry.  Dr Fong confirmed this by email to the Deputy Clerk. 

6.3 The PPC considered this correspondence, and wrote again to HSWA on 8 December 
2012, seeking further information regarding the response by HSWA to the third 
summons issued by the Estimates Committee (see Appendix 3).  A response to this 
correspondence was received from HSWA via Clayton Utz on 11 December 2012 (see 
Appendix 4). 

6.4 On 11 December 2012, the PPC received correspondence from the Estimates 
Committee, advising of some inaccuracies in that Committee’s Report No. 37 (see 
Appendix 5). 

7 THE COMMITTEE’S APPROACH TO THE INQUIRY 

7.1 The PPC notes that an alleged contempt of the House is a serious matter.  As such, the 
PPC considers that such an allegation should be dealt with as expeditiously as 
possible, and in particular a respondent should not be left unnecessarily uncertain for 
an extended period of time.  To this end, the Committee notes that Friday, 
30 November 2012 was the last scheduled sitting day of 2012 for the Legislative 
Council and, given the impending State election, the House is not expected to sit again 
before April 2013 at the earliest. 

7.2 Further, the PPC notes that the timing of prorogation of both Houses of the Parliament 
is unknown yet in all probability is imminent, and that prorogation will effectively 
suspend the operations of the Committee.  Given this, the PPC Members considered 
that it was in the interests of both parties – the House and HSWA – that this matter be 
dealt with urgently by the Committee. 

7.3 As outlined in paragraph 4.3, the PPC considered the components of a possible 
contempt as resolved by the House in accordance with Schedule 4 to the Standing 
Orders: 

7.3.1 did the actions of HSWA in relation to the three summonses issued to it by the 
Estimates Committee substantially obstruct the Estimates Committee in the 
course of its inquiry; and 

7.3.2 if so, did HSWA knowingly commit these actions or did HSWA have any 
reasonable excuse for the commission of these actions? 
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8 THE COMMITTEE’S CONSIDERATION OF THE EVIDENCE 

Substantial Obstruction of the Estimates Committee? 

8.1 In considering whether the actions of HSWA substantially obstructed the Estimates 
Committee, the PPC notes paragraphs 2.34 and 2.35 of Estimates Committee Report 
No. 37.  In these paragraphs, the Estimates Committee advises the House that 
HSWA’s actions “prevented the Committee from considering [all the documentation 
required by the Estimates Committee] in a timely manner before hearing from 
witnesses and during its deliberations”. 

8.2 However, further evidence to support this proposition is not provided in Report 
No. 37.  The PPC considers that the Estimates Committee would need to provide such 
evidence to either the PPC or the House before either the PPC or the House could be 
satisfied that a contempt has been committed. 

8.3 The PPC considered seeking this further evidence from the Estimates Committee.  
However, as outlined further in this report, the PPC concluded that this further 
evidence was not critical to the outcome of the PPC’s deliberations. 

The First and Second Summons issued by the Estimates Committee 

8.4 The PPC considered the second element required to constitute a contempt of the 
House (paragraph 7.3.2).  In particular, the PPC considered whether HSWA had any 
reasonable excuse for the non-provision of material required by the three summonses 
issued by the Estimates Committee.  To this end, the PPC is concerned at the 
significant volume of documentation summonsed and the short timeframes in which 
this documentation was required. 

8.5 The PPC is acutely aware of the time pressures under which the Estimates Committee 
was operating, the importance of its inquiry, and the public interest in the Estimates 
Committee completing its inquiry and reporting to the House.  However, the PPC is 
not satisfied that sufficient time was provided to HSWA to provide the relevant 
documentation, or that HSWA’s actions constitute a deliberate intent to obstruct the 
Committee. 

The Third Summons issued by the Estimates Committee 

8.6 As outlined in paragraph 6.3, the PPC wrote to HSWA regarding matters pertaining to 
the third summons issued by the Estimates Committee, and received a subsequent 
response from the company via their lawyers.  The PPC has considered this response, 
and does not agree with the view expressed in that response that the actions taken by 
HSWA should have been taken to be an objection to produce relevant documents 
pursuant to section 7 of the Parliamentary Privileges Act 1891.  Given this, the PPC 
finds that HSWA has breached parliamentary privilege in neither providing the 
documents sought pursuant to a summons of a Committee of the Legislative Council, 
nor lodging a formal objection to the summons pursuant to section 7 of the 
Parliamentary Privileges Act 1891. 
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Finding 1: 

That Health Solutions (WA) Pty Ltd has breached parliamentary privilege in neither 
providing the documents sought pursuant to the third summons issued by the Estimates 
Committee, nor lodging a formal objection pursuant to section 7 of the Parliamentary 
Privileges Act 1891. 

 

 

8.7 As to whether this breach of privilege amounts to a contempt of the House in 
accordance with Schedule 4 of the Standing Orders, the PPC again noted the short 
timeframe in which these events were occurring, the tight deadlines imposed by the 
Estimates Committee in the three summonses it issued, and the substantial volume of 
material provided to the Estimates Committee by HSWA in accordance with the first 
and second summons.  In reconciling these facts, the PPC considers that the actions of 
HSWA, on the whole, constituted a reasonable attempt on HSWA’s part to fulfil the 
requirements of the Estimates Committee, and the House should consider that there 
existed a reasonable excuse for the commission of those actions that did not comply 
with the summons issued by the Estimates Committee. 

8.8 Accordingly, following review of Estimates Committee Report No. 37 and the 
subsequent evidence received from HSWA in response to the matters raised in that 
report, the PPC considers there is insufficient evidence to support an allegation of 
contempt of the House.  The Committee therefore recommends that no further action 
be taken by the House. 

 

Finding 2: 

There is presently no evidence before the Procedure and Privileges Committee that Health 
Solutions (WA) Pty Ltd has deliberately sought to substantially obstruct the Estimates 
Committee in the performance of its functions in respect to the documents sought pursuant 
to the first, second and third summonses issued. 

 

 

8.9 The PPC notes that the third summons issued pursuant to resolution of the Estimates 
Committee on 21 November 2012 remains unsatisfied. 
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Finding 3: 

That Health Solutions (WA) Pty Ltd remains under an obligation to respond to the third 
summons issued pursuant to resolution of the Estimates Committee at the time of the 
Procedure and Privileges Committee finalising this report. 

 

 

9 OTHER MATTERS RAISED IN THIS INQUIRY 

9.1 The PPC has noted several issues that have arisen in the course of this matter, and will 
further consider these issues in the new Parliament.  These issues include possible 
further guidance for committees in relation to the issuance of a summons, and matters 
related to section 7 of the Parliamentary Privileges Act 1891.  The PPC will further 
inquire into these matters once the new Parliament commences in 2013, and report to 
the House on the outcome of its inquiry. 

 

Recommendation 1: 

That, in relation to the possible contempt of the House identified in Report No. 37 of the 
Standing Committee on Estimates and Financial Operations, the Procedure and Privileges 
Committee recommends the House takes no further action at this time. 

 

 
 
 

 
_____________________ 
Hon. Barry House MLC 
Chair 
14 December 2012 
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