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Report of the Joint Standing Committee on 
Delegated Legislation

in relation to

Shire of Denmark Signs Local Law 1999

1 EXECUTIVE SUMMARY

1.1 The Shire of Denmark Signs Local Law 1999 was disallowed by the operation of

Standing Order 153(c) upon prorogation of Parliament on Friday 6 August 1999. 

1.2 In the absence of the “automatic” disallowance by reason of the effluxion of time, the

Committee would have recommended disallowance of the Local Law after:

1.2.1 reviewing a letter from the Shire of Denmark (“Shire”) dated 21 May 1999;

1.2.2 conducting a private hearing at Denmark on Thursday 29 July 1999 and hearing

evidence from office bearers and members of the Denmark Chamber of

Commerce;

1.2.3 conducting a private hearing at Denmark on Friday 30 July 1999 and hearing

evidence from Councillors and Officers from the Shire of Denmark; and

1.2.4 conducting a public hearing at Denmark on Friday 30 July 1999 and hearing

evidence from members of the Demark community.

1.3 The Committee identified six issues of importance after reviewing the Shire of Denmark

Signs Local Law 1999 and hearing evidence, being;

1.3.1 whether there is a need for signs (other than sandwich board signs and direction

signs) and advertising to be regulated by local laws made under the Local

Government Act 1995 and whether such laws are enforceable given the views

expressed and independent legal opinion contained in the Local Laws Manual

produced by Local Laws WA, a service of the Western Australian Municipal

Association;

1.3.2 the Local Law conflicts with the Shire’s Town Planning Scheme No. 3 and

Town Planning Policy No. 27.1;
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1.3.3 clause 17(2)(j) relating to the prohibition on election signs offend sections 7 and

24 of the Commonwealth Constitution and is therefore beyond the Shire’s

power;

1.3.4 certain clauses of the Local Law are ultra vires and/or unduly trespass on

established rights, freedoms and liberties;

1.3.5 the appeal procedure is not clearly set out in the Local Law; and

1.3.6 there is an undue restriction in the Local Law for the display of temporary signs

on private property. 

1.4 The Committee accepts that local laws made under the Local Government Act 1995 are

largely unnecessary for the regulation of signs and advertising and that existing Town

Planning Schemes and the provisions of the Local Government (Miscellaneous

Provisions) Act 1960 can achieve the same purpose.  In these circumstances and in view

of the advice from the Western Australian Municipal Association (“WAMA”) to local

governments regarding the difficulties of enforcement, it would not be appropriate for

the Committee to assist WAMA in the drafting of new Model Local Laws relating to the

regulation of signs and advertising devices.

1.5 It is hoped that the views of the Committee in this report are heeded by local

governments who are contemplating  pursuing  the regulation of signs via the use of local

laws under the Local Government Act 1995, or by any other regulatory avenue.      
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Report of the Joint Standing Committee on 
Delegated Legislation

in relation to

Shire of Denmark Signs Local Law 1999

2 INTRODUCTION

2.1 In the exercise of its scrutiny function the Committee reviewed the Shire of Denmark

Signs Local Law 1999 (“Local Law”) made under the Local  Government Act 1995 . A

copy  of the Local Law has been attached to this report and marked “Annexure A”.

2.2 Under the Committee’s Joint Rules, if the Committee is of the opinion that a matter

relating to any regulation or local law should be brought to the notice of the House, it

may report that opinion and matter to the House.  It is also the function of the Committee

to consider and report on any regulation that appears not to be within power.

2.3 The Local Law came about as a result of the Shire’s review of its existing by-laws

relating to signs, “Shire of Denmark Signs, Hoardings and Billposting Bylaws”, gazetted

on 19 April 1991 and subsequently repealed by the Local Law. 

2.4 According to the Shire’s explanatory memorandum in support of the Local Law, the

purpose of the Local Law was to introduce more modern local laws which enable the

Shire to control and manage the size, appearance and structure of advertising signs, with

particular attention to the impact of such signs on the environmental amenity of the

district.1

2.5 The Local Law first came before the Committee at its meeting on 10 May 1999. The

Committee had several concerns with the Local Law and what it perceived to be a heavy

handed approach to the regulation of signage in the district.  A letter dated 11 May 1999

from the Chairman of the Committee expressing these concerns, requesting it to justify

several of the clauses contained in the Local Law and provide copies of the three written

submissions received, was sent to the Shire.  A copy of the Committee’s letter is attached

to this report as “Annexure B”.
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2.6 The Shire’s response by letter dated 21 May 1999 is attached to this report as “Annexure
C”.  The Committee considered the Shire’s response and the attached submissions at its

meeting on 24 May 1999 and resolved to conduct hearings at Denmark to assist it in its

consideration of the Local Law.  This was subsequently arranged to take place on

Thursday 29 and Friday 30 July 1999 during the parliamentary winter recess.

2.7 To provide sufficient time to complete the inquiry and report to the House, the

Committee resolved to move a “protective” motion for disallowance of the Local Law.

The motion was moved on Thursday 17 June 1999.  In the absence of prorogation, this

would have given the Committee until 18 August 1999, being the last day for debate of

the disallowance motion, to report to the House.  If not debated then, the question would

have been put and determined without further adjournment on the next sitting day,

Thursday 19 August 1999.

2.8 Prior to this, Parliament was prorogued on Friday 6 August 1999.  Standing Order

153(c)  deems a disallowance motion to be resolved in the affirmative upon prorogation.2

Due to the operation of the Standing Order, the Local Law was “automatically”

disallowed by effluxion of time on Friday 6 August 1999.

2.9 By the operation of section 42(6) of the Interpretation Act 1984 the Shire of Denmark

Signs, Hoardings and Billposting Bylaws were revived on Friday 6 August 1999.

2.10 Notwithstanding the disallowance of the Local Law resulting in it no longer being

operative, the Committee is of the view that it should report its findings to the House.

This will assist the Shire of Denmark in reconsidering the issue of enacting signs local

laws under the Local Government Act 1995 and other Local Governments contemplating

the introduction of signs and advertising local laws.

2.11 The Committee held three hearings in Denmark as follows:

2.11.1 private hearing with the President and members of the Denmark Chamber of

Commerce on Thursday 29 July 1999;

2.11.2 private hearing with Councillors and Officers from the Shire of Denmark on

Friday 30 July 1999; and

2.11.3 public hearing inviting submissions from the general public on Friday 30 July

1999.
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2.12 The public hearing was advertised in the Albany Advertiser (Thursday 22 July 1999) and

the Denmark Bulletin (Friday 23 July 1999). 

2.13 A total of twenty-two witnesses gave oral evidence to the Committee.  In addition, the

Committee received eleven written submissions regarding the Local Law.  Ten of the

written submissions were from business proprietors within the District.  The other was

from the Shire of Denmark.  A list of witnesses and people who sent in submissions is

attached to this report and marked “Annexure D”.

2.14 The Local Law was gazetted on 15 March 1999 and came into operation pursuant to

section 3.14 of the Act, 14 days after publication on 29 March 1999.  Due to the motion

for disallowance moved on 17 June 1999 and the operation of Standing Order 153(c) the

Local Law was disallowed on 6 August 1999 when Parliament prorogued.

3 LEGISLATIVE BACKGROUND  
3.1 The Local Law was created pursuant to sections 3.5 and 3.10 of the Local Government

Act 1995 which provide:

“3.5. (1) A local government may make local laws under this Act

prescribing all matters that are required or permitted to be prescribed by

a local law, or are necessary or convenient to be so prescribed, for it to

perform any of its functions under this Act.

(2) A local law made under this Act does not apply outside the local

government's district unless it is made to apply outside the district under

section 3.6.

(3) The power conferred on a local government by subsection (1) is in

addition to any power to make local laws conferred on it by any other

Act.

(4) Regulations may set out --

  (a)  matters about which, or purposes for which, local laws are not to be

made; or

 (b)  kinds of local laws that are not to be made, and a local government

cannot make a local law about such a matter, or for such a purpose or

of such a kind.
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3.10. (1) A local law made under this Act may provide that

contravention of a provision of the local law is an offence, and may

provide for the offence to be punishable on conviction by a penalty not

exceeding a fine of $5 000.

(2) If the offence is of a continuing nature, the local law may make the

person liable to a further penalty not exceeding a fine of $500 in respect

of each day or part of a day during which the offence has continued.

(3) The local law may provide for the imposition of a minimum penalty

for the offence.

(4) The level of the penalty may be related to --

  (a)  the circumstances or extent of the offence;

  (b)  whether the offender has committed previous offences and, if so,

the number of previous offences that the offender has committed.

(6) A local law made under this Act may specify the method and the

means by which any fines imposed are to be paid and collected, or

recovered.”

3.2 The Local Law is drafted in a manner by which all signs other than a class of exempt

signs in clause 13, existing signs coming within the Savings provisions of clause 30 and

signs issued with special permits under clause 22 are prohibited unless a licence is issued

to the applicant by the Shire.  Some types of signs and lights are completely prohibited

by clause 17 of the Local Law. The Local Law requires the applicant to apply for a

licence by way of the form set out in Schedule 1 and pay a licence fee “as determined by

the Council from time to time.”   An application must be accompanied by a plan drawn3

to scale “... showing, the position, design, method of construction colours to be used in

painting and the method of illumination, if any, of the sign for which the licence is

sought.” 

3.3 Under clause 8, the requirement for the licensing of signs, other than exempt signs listed

in clause 13, applies to signs which are “...visible from a street, reserve or other public

place...”  The Local Law therefore applies to signs erected or maintained on private

property.
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3.4 “Sign” is defined under clause 4 of the Local Law as follows:

“‘sign’ includes a signboard, a portable sign or a bunting sign and a clock other

than a clock which is built into a wall and does not project beyond the face of

the wall, or flags and bunting which carry no written message.”

The definition of sign is inclusive rather than exclusive thereby allowing for objects

other than those specifically included in the Local Law definition to be signs and

therefore subject to the Local Law.  For example, a poster advertising  a forthcoming

event such as a wine tasting  placed in the window of a shop could be a “sign” under the

Local Law. 

3.5 A signboard is a board displaying the sign of a shop, inn or other business or a board on

a guidepost displaying a sign to direct travellers.   In addition, clause 4 contains4

definitions of a direction sign, electoral sign, horizontal sign, illuminated sign, projection

sign, pylon sign, hoarding and advertising device. 

3.6 The Committee is satisfied that section 3.5 of the Local Government Act 1995 gives the

Shire power to create a Local Law for the purpose of regulating signs in the district,

including signs on private property.  Section 3.10 clearly permits penalties to be

imposed.  However, the Committee questions whether local laws made under the Local

Government Act 1995 can be effectively enforced and are therefore an appropriate

avenue by which to regulate signs.  This is particularly the case given that signs and

advertising can already be controlled by the Shire under its Town Planning Scheme and

by Local Laws made under the Town Planning and Development Act 1928.  The

Committee’s other concerns stem from the way in which the Local Law has been drafted.

4 THE COMMITTEE ’S CONCERNS

4.1 The Committee’s primary concerns in relation to the Local Law are that:

4.1.1 it is largely unnecessary and possibly unenforceable given the views expressed

and independent legal opinion contained in the Local Laws Manual produced

by Local Laws WA, a service of the Western Australian Municipal Association

(“WAMA”);
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4.1.2 the Local Law conflicts with the Shire’s Town Planning Scheme No. 3 and
Town Planning Policy No. 27.1;

4.1.3 clause 17(2)(j) relating to the prohibition on election signs offends sections 7

and 24 of the Commonwealth Constitution and is therefore beyond the Shire’s

powers.

4.1.4 certain clauses of the Local Law are ultra vires and/or unduly trespass on

established rights, freedoms and liberties;

4.1.5 the appeal procedure is not clearly set out in the Local Law; and

4.1.6 there is an undue restriction in the Local Law for the display of temporary signs

on private property.

WHETHER LOCAL LAWS MADE UNDER THE  LOCAL GOVERNMENT ACT 1995 ARE AN EFFECTIVE

METHOD OF REGULATING SIGNS  AND ADVERTISEMENTS

4.2 The Committee does not have jurisdiction to recommend disallowance of a local law

solely on the basis that there may be a more effective method of regulation.  However,

the Committee has previously recommended disallowance in circumstances where a

regulation has been unnecessary by not adding to existing powers derived from laws

which already regulate an activity.  5

4.3 In addition to enacting local laws under the Local Government Act 1995, local

governments have existing powers to regulate signs as follows:

4.3.1 section 31 of the Town Planning and Development Act 1928 (“TP&D Act”)

allows the making of local laws “prohibiting or regulating the use of

...advertising hoardings or structures for advertising purposes which are such as

to be injurious to the amenity or natural beauty of the area to which the town

planning local laws apply.”;

4.3.2 section 374 of the Local Government (Miscellaneous Provisions) Act 1960

places a prohibition on building subject to the requirement for building approval

and the issue of a licence.  There is clear authority for the proposition that the
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erection of many signs will constitute a “building” and would be subject to the

requirements of building approval ; and 6

4.3.3 the requirement to obtain planning approval to commence and proceed with a

“development”.  Most local government town planning schemes, including the

Shire of Denmark’s, incorporate the definition of development as set out in

section 2 of the TP&D Act which defines development as “the use or

development of any land and includes the erection, construction, alteration or

carrying out, as the case may be, of any building, excavation or other works on

any land.”  A sign may constitute a “development” and require development

approval under the relevant town planning scheme.7

4.4 The Committee notes clause 5.30 of the Shire of Denmark Town Planning Scheme No.

3 (“Scheme”) relates to the control of advertisements and specifically includes

advertisements as “development”.  Clause 5.30.2 of the Scheme provides:

“5.30.2 Power to Control Advertisements

5.30.2.1 For the purpose of this Scheme, the erection, placement and

display, and subject to the conditions of clause 5.30.6, the continuance

of advertisements is development within the definition of the Act

requiring, except as otherwise provided, the prior approval of the

Council.  Such a planning consent is required in addition to any licence

issued pursuant to the Council’s Signs, Billposting and Hoardings

Bylaws.”

4.5 The Scheme provisions include enforcement and penalty provisions by way of the issue

of notices and fines for non-compliance with the requirements relating to advertisements.

The remedies available to the Council and the penalty provisions are contained under

section 10 of the TP&D Act.  This permits the Council to remove or alter a structure

which does not comply with the Scheme (and recover the costs of doing so) and provides

for a penalty of up to $50 000 and a daily penalty of $5 000.
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4.6 In relation to enforcement of town planning scheme provisions regarding signs and
advertising devices, the Committee also notes the legal advice provided to the Western

Australian Municipal Association (“WAMA”) which indicates that the TP&D Act would

authorise the inclusion in a town planning scheme of a provision allowing infringement

notices for modified penalties to be issued.  According to this advice, the inclusion of

modified penalties would not be inconsistent with enforcement proceedings under

section 10 of the TP&D Act.

4.7 The  legal opinion by Minter Ellison to WAMA dated 30 August 1999 is attached to this

report and marked “Annexure E.”

4.8 The Minister for Planning must approve such an amendment to a town planning scheme.

In discussions between the Ministry of Planning and WAMA, the Ministry has expressed

some doubt as to whether support would be given to a scheme amendment which would

incorporate the issue of infringement notices and modified penalties for contravention

of scheme provisions relating to signs and advertising devices.  The Committee considers

that this attitude on the part of the Ministry is regrettable.

4.9 Doubt has been expressed by WAMA in its Local Laws Manual as to whether local

governments have the power to enforce contraventions of signs and advertising local

laws made under the Local Government Act 1995.  In this Local Law, the enforcement

procedure in clause 31 includes the issue of a notice to remove a sign and purported

authority for an “authorised officer” to enter premises (the definition of which includes

private land) and remove a sign, advertisement or advertising device to an appointed

place. 

4.10 In relation to its existing Model By-Laws, WAMA has advised local governments that:

“The Local Government Act local laws relating to Signs, Hoardings and Bill

Posting and Advertising Devices are considered to unnecessarily duplicate

provisions of the Local Government (Miscellaneous Provisions) Act 1960 and

town planning schemes, also, in that a head of power does not exist in Schedule

3.1 of the Local Government Act 1995 enabling a local government to order the

removal of unsuitable signs from private land, prevailing legal opinion appears

to be that Councils cannot make such an order in local laws.  In other words,

local laws under the Local Government Act virtually have no teeth, and the

Department of Local Government has expressed no interest in remedying this,

because it believes the Town Planning Act is the better mechanism for the

control of signs in terms of amenity.  As safety aspects are in the main controlled

by the Local Government (Miscellaneous Provisions) Act and Building Code of
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Australia, this leaves only billposting, portable signs and perhaps direction

signs, which might otherwise need some control, and Local Laws WA intends

to address this under a ‘model’ such as ‘streets and footpaths’.8

4.11 The relevant section from the Local Laws Manual which includes a legal opinion from

Minter Ellison dated 3 November 1997 is attached to this report and marked “Annexure

F”.

4.12 The Committee accepts that to a large degree local laws made under the Local

Government Act 1995 for the regulation of signs and advertising are unnecessary given

existing methods of regulation and enforcement under town planning schemes and the

TP&D Act.  Indeed, local laws made under the Local Government Act 1995 may be

frustrated as attempts at enforcement by local governments involving the issue of notices

and the entry upon private land to remove signs and advertising may be ultra vires.

4.13 The Committee therefore recommends that local governments follow the advice of their

representative body, WAMA, and not enact signs and advertising local laws under the

Local Government Act 1995.

CONFLICT BETWEEN LOCAL LAW AND TOWN PLANNING SCHEME  AND TOWN PLANNING

POLICY

4.14 Clause 5 of the Local Law provides:

“Application

This local law shall apply to all land within the district of the Shire.”

4.15 Clause 5.30 of the Town Planning Scheme relates to the control of advertisements. 

Clause 5.30.5 of the Scheme provides:

“Exemptions from the Requirement to Obtain Consent

Subject to the conditions of the Main Roads (Control of Signs) Regulations

1983 and notwithstanding the provisions of clause 5.30.2.1 the Council’s prior

consent is not required in respect of those advertisements listed in Appendix 10

which for the purpose of this part are referred to as ‘exempted’ advertisements.”
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4.16 Appendix 10(a) and 10(b) of the Scheme are attached and marked “Annexure G” to this

report.  The size of the exempted signs permitted under the Scheme differ from the size

permitted as exempt signs under clause 13(1)(a) of the Local Law.  For example, sale

signs for property transactions under the Scheme can be from 2m  to 10m  depending2  2

upon the property transaction whereas under the Local Law sale signs are only exempt

from the requirement of the Local Law if they do not exceed 0.7m .  This would result2

in a sale sign being exempt from the requirement of planning consent under the Scheme

but subject to the requirements of licensing under the Local Law.

4.17 The Shire has also introduced a Town Planning Scheme Policy relating to specific signs

which has been operative concurrently with the Local Law.  Town Planing Scheme

Policy 27.1 (“Scheme Policy”) purports to set down requirements for rural direction

signs, rural business signs and real estate directional, development and “For Sale” signs.

The Scheme Policy in relation to real estate directional, development and “For Sale”

signs is to apply to “All of the Shire.”  A copy of the Scheme Policy is attached as

“Annexure H”

4.18 The difficulties for the ordinary citizen in determining the law when he is faced with the

Local Law, the Town Planning Scheme and Town Planning Scheme Policy was

mentioned by Mr John Maxwell, President of the Denmark Chamber of Commerce in

his evidence to the Committee as follows:

“Mr MAXWELL:  ... When moving to a rural area, businesses are restricted by

the number of directional signs that they can put up.  As a consequence, tourists

complain or get lost.  Under the current scheme three sets of regulations are in

place with which signs must comply.  There is an exemption sign regulation that

is part of the town planning scheme policy 27.1.  There is the Signs Local Law

1998 under which are the regulations that we are primarily discussing and one

has been recently passed under the local council regulations that relates to

awnings and blinds in the central business area.  It is known as appendix 9 to 10

of the town planning scheme.

If somebody is applying for a sign he must familiarise himself with these three

sets of regulation. That can be daunting to a lay person.  When they get past that

stage they must follow a procedure.  Again more confusion can reign.  If their

sign falls within town planning scheme 27.1; that is, it is exempt but it complies

with the local laws, approval can be granted by the officers of the shire.  If the

sign falls outside the requirements of TPS 27.1 or the local laws, or falls under

the appendix it must go before the full council.
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I was informed by one of the officers of the council that if it particularly falls

outside the local laws, it is automatically knocked back.  Under those

circumstances a person who is trying to get his signage organised comes up

against a series of councillors who may be indifferent to or do not fully

understand the concerns of the business.  The ability of a person to then set up

his business is somewhat handicapped.”9

4.19 The Committee notes that there are also inconsistencies between the requirements of the

Scheme Policy and the requirements of the Local Law.  For example, the dimensions of

a “Rural Business Direction Sign” differs slightly from the dimensions required of a

“Direction Sign” under the Local Law.  Under the Scheme Policy “For Sale” signs are

required to be a maximum of 0.6m  whereas under the Local Law an exempt “sale sign”2 

is one not exceeding 0.7m .  In these circumstances, a “For Sale” sign permitted under2

the Local Law and exempt from its requirements would be in contravention of the

Scheme Policy but curiously would not contravene the Scheme requirements as an

exempted advertisement in Appendix 10 of the Scheme.   

4.20 The explanation for the inconsistencies noted above was provided in the evidence given

by the Shire that the Local Law was not intended to apply to rural areas (despite its clear

wording to the contrary in clause 5) but only to signs in the urban areas of the district.

This exchange between members of the Committee and Mr Pascoe Durtanovich, Chief

Executive Officer of the Shire of Denmark, at the Committee’s hearing with the Shire

on 30 July 1999 explains the Shire’s position:

“Mr DURTANOVICH:  I said at the beginning that the local laws the

committee has highlighted as a problem relate to urban areas.  Perhaps the local

laws do not clearly state that they apply only to the urban area.

Mr MARLBOROUGH:  The report does not indicate that either.  It shows

pictures in a rural setting to which Peter Duncan is indicating clause 17(1)(f)

applies.  I am now told that it does not.

The CHAIRMAN:  Clause 5 provides that this local law shall apply to all land

within the district of the shire.  It is categorical.  What Mr Durtanovich is saying

is not correct. 
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Mr DURTANOVICH:  I pointed out that it was not correct.  It has been said that

the local laws do not specifically state that they apply only to the urban area.  I

acknowledged that was a problem in the drafting that must be addressed.

The CHAIRMAN:  I wanted to ensure that we all understood.  Clearly, from the

committee's point of view, members can consider only what is before them.

Clause 5 spells out very clearly that the laws apply to the entire shire.”10

4.21 The Committee would have recommended disallowance of the Local Law on this ground

alone due to the operation of section 3.7 of the Act which provides:

“Inconsistency with written laws

3.7. A local law made under this Act is inoperative to the extent that it is

inconsistent with this Act or any other written law.”

4.22 In addition, clause 5.30.9 of the Scheme provides:

“5.30.9 Scheme to Prevail

Where the provisions of this Part are found to be at variance with the provisions

of the Council’s Signs, Billposting and Hoardings Bylaws, the provisions of the

Scheme shall prevail.”

4.23 As a result of the above provisions, the Committee is of the view that the Scheme takes

precedence over Local Laws made under the Local Government Act 1995.

PROHIBITION ON ELECTORAL SIGNS

4.24 Clause 17(2)(j) provides that a person shall not erect, maintain or display any electoral

sign.  The Local Law places an absolute prohibition on electoral signs. The prohibition

on electoral signs was the subject of this Committee’s Twenty-First Report.11

Notwithstanding the prohibition on this or any other sign or advertisement, electoral

signs can be displayed under clause 22 of the Local Law which allows for “... the display

of advertisements of meetings, charitable functions, art or cultural activities or other
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events of public interest...”  The right to erect, maintain or display electoral signs is

therefore completely at the discretion of the Shire.

4.25 Under clause 4 of the Local Law electoral sign “means a sign containing an electoral

advertisement relating to an election or a prospective or forthcoming election of the

Parliament of the Commonwealth or the State, a municipal election and to a

referendum.”

4.26 The Committee is of the view that the prohibition on electoral signs and advertisements,

rather than their legitimate regulation, offends sections 7 and 24 of the Commonwealth

Constitution by transgressing existing rights and liberties guaranteed by the Constitution

and is therefore beyond the Shire’s power.

4.27 In Australian Capital Television Pty Ltd and Others -v- Commonwealth of Australia

(No. 2) and the State of New South Wales -v- Commonwealth of Australia and Another

(No.2) (1992) 108 ALR 577 (“the Australian Capital Television case”), a majority of the

High Court held that there is an implied guarantee of freedom of communication on

political and governmental matters arising from the Commonwealth Constitution.  This

freedom is to be implied from the system of representative government outlined in

sections 7 and 24 of the Constitution.

4.28 The Australian Capital Television case concerned a Commonwealth law which

attempted to prohibit the broadcasting by radio or television of certain categories of

material during election periods for Commonwealth, State, Territory and Local

Government elections. There were sweeping prohibitions on the broadcasting of news

and current affairs items and talk back radio programs, and the broadcasting during an

election period of relevant material in relation to a Commonwealth Parliamentary

election or referendum or an election to a Legislature or Local Government Authority of

a Territory or a State.

4.29 Although the majority of the High Court had divergent views as to the ambit of the

implied freedom of communication, the court agreed that communication on matters of

government and politics is an indispensable part of the system of representative

government as established at Federation.  The Constitutional system directs that

members of the House of Representatives and of the Senate shall be “directly chosen by

the people” of the Commonwealth and States respectively.  Communications concerning

political or government matters between the electors and the elected representatives,

between the electors and candidates for election, and between the electors themselves,

were central to the system of representative government.  Accordingly, sections 7, 24 and
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related sections necessarily protect that freedom of communication which enables the

people to exercise a free and informed choice as electors.12

4.30 The decision has implications for the power of local or state governments to prohibit as

opposed to validly regulate electoral signs and advertising when these are clearly

“communications” between the candidates and the electorate.   13

4.31 The freedom of communication which the Constitution protects is not absolute.  It is

limited to what is necessary for the effective operation of that system of representative

and responsible government provided for by the Constitution.14

4.32 The freedom will not invalidate a law enacted to satisfy some other legitimate end if the

law satisfies two conditions, namely:

4.32.1 the object of the law is compatible with the maintenance of the constitutionally

prescribed system of representative and responsible government or the

procedure for submitting proposed constitutional amendment to the people; and

4.32.2 the law is reasonably appropriate and adapted to achieving that legitimate object

or end.

4.33 The test for determining whether a law infringes the constitutional implication of

freedom of communication requires two questions to be answered, namely:

4.33.1 does the law effectively burden freedom of communication about government

or political matters either in terms of operation or effect; and

4.33.2 if the law effectively burdens that freedom, is the law reasonably appropriate

and adapted to serve a legitimate end, the fulfilment of which is compatible with

the maintenance of the constitutionally prescribed system of representative and

responsible government and the procedure prescribed by section 128 of the
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Constitution for submitting a proposed amendment of the Constitution to the

decision of the people.

4.34 If the first question is answered “yes” and the second “no”, the law is invalid.  15

4.35 On the basis of the above test, clause 17(2)(j) of the Local Law breaches the implied

freedom of communication provided for in the Commonwealth Constitution and is

clearly beyond the power of the Shire as it seeks to prohibit rather than legitimately

regulate electoral signs.

CLAUSES OF THE LOCAL LAW WHICH ARE ULTRA VIRES AND/OR UNDULY TRESPASS ON

ESTABLISHED RIGHTS , FREEDOMS AND LIBERTIES

4.36 The issue of signs and advertising laws within a community can be a source of

controversy.  At its Denmark hearings, the Committee heard divergent views as to the

extent to which signs and advertising within the community should be regulated by the

local government.  The opinions expressed tended to be divided between the business

community which on the whole considered the Local Law to be too restrictive and the

Shire which was concerned with protecting visual amenity as well as satisfying the needs

of business.

4.37 The evidence to the Committee of the local baker, Mr Symes encapsulates the concern

of business:

“Mr SYMES:  I am one of the larger employers in town - we employ 10 people

full time.  Their job security worries me.  From my point of view, signage is a

major issue.  We run one of the older traditional style bakeries, and there are not

many in the south west.  It is important for us to be able to convey our message

to the tourists.  Unlike many businesses in town, we are open seven days a week.

It can get very quiet on Sunday afternoons if we cannot attract people driving

by.  We do that by using a small sandwich board sign, which is universal around

the country to indicate that a business is open out of normal hours.  If there is

no sign out, the business looks closed like all the other shops in the street.  We

are trying very hard to attract tourists heading to Walpole. 

This situation concerns me very much from the point of view of employing 10

people and family members.  It is extremely expensive to employ qualified
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people on Saturdays, Sundays, public holidays and long weekends and not to be

able to use a small sign to attract customers jeopardises their employment.”16

4.38 The Shire’s views can be summarised by the evidence given by the Shire President Cr.

Colleen Donnelly and the Shire’s manager of Planning and Development, Mr Peter

Duncan.  The Shire president put it this way: 

“Cr. DONNELLY: ... In summary, to give background on our community, as

we grapple with the balance between the economic benefits of tourism and the

impact on the lifestyle of the residents, many issues must be considered in

relation to signage.  The town or the suburb in which we live becomes a place

of pride.  Conversely when we visit a place we must find our way around.  We

must balance these two needs and we are well advanced towards this objective.

I am sure we will continue to improve on this issue.  However, I understand

from what you are saying that we may need to examine various aspects of it.  It

will always be with consultation with the community.

You indicated that other shires may see our situation as a benchmark.  I

understand after three years why no-one wants to pick up the issue.

Consideration must be given to the values of each community.  That which we

in Denmark might want is perhaps not what Jerramungup or East Victoria Park

may want.  I am very keen that our values here are understood.  That is the basis

on which we have been working.  I have attempted to demonstrate to you how

important that is.

My bottom line is that I intend to protect the natural beauty of Denmark before

we ruin the very reason we either live or visit here.  That is important to

understand in reviewing such a document.”17

4.39 Mr Duncan gave the following evidence to the Committee whilst taking it through the

Shire’s written submission:

“Mr DUNCAN:   The photograph on the first page of the submission is of

Albany Highway.  People face a challenge to find a certain sign.  It is very

confusing with many signs.  It is extremely difficult to identify businesses.  That

is one of the first things they see when they reach the built-up area of Albany.
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Almost every type of sign you can think of is in that photograph.  Colleen

Donnelly and Pascoe Durtanovich referred to visual amenity and aesthetics

being important considerations.  They are reflected in council's settlement

strategy, which is a residential growth, rural and commercial strategy.

We are trying to create and maintain the liveable and pleasant village

atmosphere, through the provision of the street scapes in the town, with the use

of appropriate building design techniques, with colours of external materials and

finishes and, of course, signage.  They all enhance the amenity of the town and

the townscape within the village character of Denmark. 

As Colleen said, the Australian Bureau of Statistics recorded our growth rate in

1996 at 3.3 per cent.  In 1997 it went to 3.9 per cent.  We have not had an

update from the ABS this year, but based on the rate of applications coming

through council it is probably 4.1 to 4.3 per cent.  It is rapidly sneaking up to the

Margaret River growth rate of 5.9 per cent.  Busselton's growth rate is 5.7 per

cent and Dardanup's is 5 per cent. 

One of the outcomes of high growth rates is the development that goes with it

and the need for more advertising of those new developments.  That is probably

a result of heavy growth.  With the erection of more signs, the public becomes

confused as a result of information overload.  The photograph of the entrance

to Albany is an indication of that.”18

4.40 The Committee acknowledges that there are competing interests.  On the one hand,

business proprietors should be entitled to advertise their businesses by the use of signs

and advertising devices.  In a community such as Denmark, where many businesses

increasingly rely upon tourism, this includes signage to alert and direct passing trade.

On the other hand, the local community through its elected representatives has the right

to regulate signage and advertisements so that its adverse impacts upon the visual

amenity and aesthetics of the district as determined by the community are minimised.

4.41 Beyond its terms of reference, this Committee has no jurisdiction to determine what is

the appropriate balancing of these competing interests.  This is a matter to be determined

by individual communities.  It was brought to the Committee’s attention that under the

previous signs regime, Denmark has on several occasions been the state winner of the

tidy towns competition and in 1998 was recognised as Australia’s tidiest town.
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4.42 The primary object of the Local Law is the control of advertising signs or devices.

However, the Committee is of the view that some provisions of the Local Law are too

restrictive or go beyond attempting to regulate this “mischief” by applying to otherwise

innocent activities.  The Committee’s principal concerns are with the general drafting of

the Local Law and some of the provisions of clause 17 which, in its view, unduly

trespass on established rights, freedoms or liberties.

4.43 Clause 17(2)(a) states:

“A person shall not erect, maintain or display -

(a) a flag other than flags approved by authorised State and

Federal Government bodies, as approved by an authorised

officer.” 

The Local Law prohibits all flags other than those approved by both an authorised officer

of the Shire and State and Federal Government bodies.  The Committee is of the view

that the clause is too restrictive and should apply only to advertising flags. 

4.44 The following exchange between members of the Committee and Shire witnesses

highlight the Committee’s concerns:

“Mr DUNCAN:  ...Page 7 of the shire's submission refers to flags other than

approved flags.  That does not preclude the Western Australian flag, the

Aboriginal flag or any other government-recognised flag.  Effectively it is aimed

at situations similar to that in the photographs on page 7.  The Shire of

Serpentine-Jarrahdale has a similar clause in its local laws.  It applies to flags

advertising Magnas, Retravision and so on.

Mr THOMAS:  The shire will have another problem with the High Court.  If I

want to fly the flag of the Kosovar Liberation Army, I can do so. 

Mr DURTANOVICH:  If it is approved by the authorised officer, there is scope.

Mr DUNCAN:  It applies to the advertising of products.

The CHAIRMAN:  That is the point Mr Thomas is raising - whether that is

constitutional. 

Cr DONNELLY:  Does the shire need to enlarge on that by stating that it refers

to a flag other than that of a country? 
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The CHAIRMAN:  Perhaps it should be spelt out as applying to an advertising

flag. ”19

4.45 Clause 17(2)(c) states:

“(2) A person shall not erect, maintain or display -

(c) any flashing, intermittent or sequential lights;”

4.46 The Committee recognises the problem attempted to be remedied by the prohibition on

flashing lights in relation to the visual amenity of Denmark.  It accepts that the Shire has

the power to prohibit such activity when it is used as an advertising device.  However,

the prohibition would apply not only to signs and advertisements incorporating flashing,

intermittent or sequential lights but also to a domestic residence which had a Christmas

tree in the window visible from a public place which has flashing Christmas lights or to

lights hung on a tree in a garden.  Such a prohibition is unacceptable to the Committee.

The Committee notes that the issue of traffic safety in relation to lights is adequately

dealt with under existing regulations.20

4.47 Clause 17(2)(g) states:

“(2) A person shall not erect, maintain or display -

(g) any sign which incorporates reflective material;”

4.48 The Committee’s view is that such a restriction is unwarranted.  In its evidence to the

Committee, the Shire also acknowledged that the prohibition was unworkable and the

clause would be deleted:

“Mr DUNCAN:  ...The submission also refers to signs that incorporate reflective

material.  The Shire of Serpentine-Jarrahdale has a similar clause.  Current signs

all contain some form of reflective material.  I have suggested that that be

deleted when the local laws are next amended.  If the shire started to enforce

that, officers would simply go out at night and note that all signs have that

material.
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The CHAIRMAN:  I am glad to hear that.  Committee members commented last

night as we searched for our accommodation that if it were not for the reflective

sign, we would not have found it.  The signs are small enough and the reflective

material highlights them.  If a business is off the main street and people are

looking for it at night, it would be essential. 

Mr DUNCAN:  The intention was to stop people erecting mirrored signs.

Mr THOMAS:  The problem with the law of physics is that if the sign is not

reflective, one cannot see it.”  21

4.49 Clause 17(2)(h) states:

“(2) A person shall not erect, maintain or display -

(h) any sign written on a parked vehicle unless;

(i) the vehicle is owned by a tradesperson/business proprietor;

(ii) the sign advertises only the tradesperson/business

proprietor and the tradesperson’s/business proprietor’s services

or products;”

4.50 This clause appears to conflict with or limit clause 17(1)(j) which prohibits a sign

“attached to a vehicle parked in or on a street, way, footpath or public place but does not

include a sign painted on that vehicle.”

4.51 The Committee is aware that existing laws regulate most of the activities prohibited by

clause 17(1)(j) of the Local Law which is primarily intended to prevent business

proprietors parking a vehicle or trailer on the highway approaches to Denmark with a

sign attached to it directing passing trade.  Such activity is already prohibited by the

Main Roads (Control of Advertisements) Regulations 1996, made pursuant to the Main

Roads Act 1930.   These regulations are limited to a main road or highway as declared22

by proclamation under The Main Roads Act 1930, thereby leaving scope for the Local

Law to operate on local roads and streets.
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4.52 The Committee questions whether the additional restriction in clause 17(2)(h) in relation

to general advertising signage on buses, taxis and commercial vehicles is warranted,

enforceable or within the Shire’s power to regulate.  The problem was specifically

addressed in the Shire’s evidence before the Committee as follows:

“Mr DUNCAN:  The clause relating to signs on buses deals with the fact that

we do not like signs advertising Coca Cola, Retravision and so on, on the side

of vehicles.  They are not advertising the primary use of the vehicle.

The CHAIRMAN:  What happens if a tourist operator is visiting the area and

he has such a sign on his vehicle? 

Mr MARLBOROUGH:  What is the problem?  I understand what the shire is

trying to stop.  

Mr DUNCAN:  It is a visual amenity issue.  One Transperth bus in Denmark

would be different; it would be passing through.  The town has one taxi.  The

shire is concerned that as the town grows and there are more taxis, there will be

half a dozen taxis sitting at a rank all with signs advertising Coca Cola, Pizza

Hut and so on. 

The CHAIRMAN:  Hopefully they would be advertising a local business.

Mr DUNCAN:  It is the visual amenity issue.

Mr MARLBOROUGH:  With taxis the concern would not be whether the sign

was advertising Coca Cola or whatever if it were built into the back of the boot.

Cr DONNELLY:  It is aimed at prohibiting the A-frames on the back of taxis

and the advertisements on buses.

The CHAIRMAN:  It refers to the advertising on the boot and on the roof.

Mr MARLBOROUGH:  Thankfully the parliamentary committee must look at

laws applying to the whole State and not bits of it. 

Mr DURTANOVICH:  People complain when jets fly over.

Mr MARLBOROUGH:  I have a speedway coming to Kwinana.  The

Government does not think people will complain, but they are.
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Mr THOMAS:  Is Denmark serviced by South West Coast Lines or another bus

service?  

Mr DUNCAN:  It is serviced by Westrail.

Mr THOMAS:  When that is sold - if it is sold - and the proprietors of the new

bus service want to sell advertising on buses like that on Transperth buses, the

shire has no authority to stop them.  Will the buses be stopped at the border?

The CHAIRMAN:  That is why I asked the question.  That is very pertinent. 

Mr DURTANOVICH:  We do not need to spend much time on that.  The shire

needs to reconsider it from the point of view of trying to enforce it.”23

4.53 The Committee is of the view that such a provision would in practice be almost

impossible to enforce.  Structures on vehicles containing advertising material such as the

moulded plastic boot advertising boards on taxis are regulated under the Road Traffic

(Vehicle Standards) Regulations 1977 made under the Road Traffic Act 1974.  These

regulations govern, inter alia, the safety aspects of such structures.   The content of any24

attached advertising would be regulated under existing laws.25

4.54 The Shire does not have the power to regulate signs on taxis as these are regulated by

Section 29 of the Transport (Country Taxi-car) Regulations 1982, sub-section (1) of

which  provides that “...the owner of a taxi-car shall not cause or permit any sign to be

displayed on it or fitted to it unless the sign is an approved sign.”  The Director General

of Transport is the person whose approval is required.  
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4.55 Aside from the difficulties of enforcement, the Committee questions whether the Shire

has the power to regulate advertising on parked vehicles under clause 17(2)(h) as the

regulation of vehicle standards and traffic is the responsibility of the Commissioner of

Police and Director General of Transport under the Road Traffic Act 1974 and

regulations made under that Act.26

APPEAL PROCEDURE IS NOT CLEARLY SET OUT IN THE LOCAL LAW

4.56 Clause 20 provides that signs which do not comply with the requirements of the Local

Law shall be removed immediately upon receipt of a written direction from an authorised

officer.  The clause is subject to the provisions of Division 1, Part 9 of the Local

Government Act 1995.  This sets out the appeals procedure under the Act.

4.57 The Committee is concerned that it is not made clear in the Local Law that Division 1,

Part 9 of the Act applies not only to a decision to remove a non-conforming sign but to

a decision or notice relating to the granting, renewal, variation or refusal of a licence,

permit, approval, or other means of authorizing a person to do anything under the Local

Law.

4.58 The Committee is of the view that a clause of the Local Law should deal specifically

with appeals against decisions relating to the Local Law.  The clause should specify that

Division 1, Part 9 of the Act applies to these decisions.

UNDUE RESTRICTION IN THE LOCAL LAW FOR THE DISPLAY OF TEMPORARY SIGNS ON PRIVATE

PROPERTY

4.59 The display of a sign on private property, even for a short period is significantly

restricted under the Local Law.  Other than a sign which is exempt under clause 13,  an

existing sign exempted under the Savings provision in clause 30 or signs which have

been permitted by the Shire under clause 22 dealing with Signs in the Public Trust,  all

signs if visible from a street, reserve or public place are either prohibited or require a

licence to be issued.  The Committee notes that clause 19(2) of the Local Law  excludes
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the following signs and advertisements from the prohibition on billposting in clause

19(1):

4.59.1 advertisements affixed to, or painted on, a shop window by the occupier and

relating to the business carried on therein;

4.59.2 signs within a building; and

4.59.3 the words stating the name and occupation of any occupier of business premises

painted on a window or wall of those premises.

4.60 In its letter to the Committee, being “Annexure C” to this report, the Shire stated that

election signs (and by implication other signs attached to the inside of windows of

commercial premises) were exempt from the requirements of the Local Law.  At page

5 the Shire stated:

“Bill posting, flyers, posters and so forth advertising candidates are exempted

from council approval so long as they are located within buildings, or on the

inside of windows of commercial premises (clause 19).”

4.61 The Shire is simply not correct in this assertion.  Unless they are signs which are

“Exempt Signs” under clause 13 of the Local Law, are existing signs exempted under

the Savings provision in clause 30 or are signs which have been permitted under clause

22 dealing with Signs in the Public Trust,  all signs will be required to be licensed if

visible from a street, reserve or public place.

4.62 The failure to include the activities in sub-clause 19(2) as exempt signs or alternatively

to state that the clause is exempt from the requirements of licensing prescribed by clause

8 was possibly an oversight by the draftsperson.  However, the current drafting of the

Local Law leaves no room for exemption from the requirement of licensing, other than

for the exempted signs in clause 13, for Special Permits for Signs in the Public Trust in

clause 22 or the Savings provision in clause 30 applying to existing signage which had

previously been approved.

4.63 Clause 19 does not operate to exempt the activities in 4.59.1, 4.59.2 and 4.59.3 above

from the requirement of the Local Law but merely operates to exclude those activities

from the prohibition contained in that clause on billposting, stencilling, placing or

affixing an advertisement on a street or on a building, structure, fence, wall, footpath,

sign post, blind or awning.
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4.64 In the Committee’s opinion, the activities listed in 4.59.1, 4.59.2 and 4.59.3 above

should be exempt from the licensing requirements of the Local Law.  The Committee is

also of the view that the Local Law should permit temporary signs, when of a limited

size and located or erected on private property for a short period, without the requirement

for licensing or a special permit from Council. 

4.65 Under the Local Law as it is currently drafted, a sign in a shop window notifying the

public of a lost pet, the  local CWA cake stall, or the local fair would require a special

permit issued by an officer of the Council.  Although the issue of a special permit would

not require the payment of a licence fee , the burden on the citizen in having to obtain27

the Shire’s permission for undertaking such activities unduly infringes upon the citizen’s

existing rights and is unacceptable to the Committee.

4.66 The Committee is also of the view that the fee required to be paid by the licensee for the

issue of a licence should be contained within the Local Law rather than be permitted to

be set by Council from time to time as provided in clause 10.

5 CONCLUSION

5.1 In the absence of prorogation and the operation of Standing Order 153(c) resulting in the

“automatic” disallowance of the Local Law, the Committee would have recommended

disallowance of the Local Law on the grounds that:

5.1.1 the Local Law conflicts with the Shire’s Town Planning Scheme No. 3 and

Town Planning Policy No. 27.1;

5.1.2 clause 17(2)(j) relating to the prohibition on election signs offend sections 7 and

24 of the Commonwealth Constitution and is therefore beyond the Shire’s

power;

5.1.3 certain clauses of the Local Law are ultra vires and/or unduly trespass on

established rights, freedoms and liberties;

5.1.4 the appeal procedure is not clearly set out in the Local Law; and

5.1.5 there is an undue restriction in the Local Law for the display of temporary signs

on private property.
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5.2 The Committee accepts the advice of WAMA that local laws made under the Local

Government Act 1995 are largely unnecessary for the regulation of signs and advertising

and that existing Town Planning Schemes and the provisions of the Local Government

(Miscellaneous Provisions) Act 1960 can achieve the same purpose (other than possibly

for sandwich board signs and direction signs).  

5.3 In these circumstances and in view of the advice of WAMA to local governments

regarding the difficulties of enforcement of signs local laws made under the Local

Government Act 1995, the Committee is of the view that it would not be appropriate for

it to assist WAMA in the drafting of new Model Local Laws relating to the regulation

of signs and advertising devices.

5.4 It is hoped that the views of the Committee in this report and those of WAMA are

heeded by local governments contemplating  pursuing  the regulation of signs via the use

of local laws under the Local Government Act 1995, or by any other regulatory avenue.

Hon. Bob Wiese MLA
Chairman 
22 September, 1999 
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ANNEXURE A
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