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Terms of Reference  

It is the function of the Committee to consider and report on any regulation that:

(a) appears not to be within power or not to be in accord with the objects of the Act pursuant
to which it purports to be made;

(b) unduly trespasses on established rights, freedoms or liberties;

(c) contains matter which ought properly to be dealt with by an Act of Parliament;

(d) unduly makes rights dependent upon administrative, and not judicial, decisions.

If the Committee is of the opinion that any other matter relating to any regulation should be
brought to the notice of the House, it may report that opinion and matter to the House.
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Report of the Joint Standing Committee
on Delegated Legislation

in relation to

Supreme Court Amendment Rules (No. 2) 1997

1 Introduction

In the exercise of its scrutiny function the Committee reviewed the Supreme Court Amendment
Rules (No. 2) 1997 (“the Amendment Rules”) made under the Supreme Court Act 1935. Under the
Committee’s Joint Rules it is the function of the Committee to consider and report on any
regulations that unduly trespass upon established rights, liberties and freedoms (the reference to
“regulations” includes “rules”). As the Amendment Rules impact financially upon litigants, a
question has arisen as to whether they affect the principle of “Access to Justice”.  The Committee
has considered the Amendment Rules in this context and now reports its views to Parliament.

2 The Amendment Rules 

The Amendment Rules primarily increase a number of fees to be taken in the Central Offices of
the Supreme and District Courts. The Amendment Rules are attached and marked “Annexure A”.

The power to fix fees is derived from section 169 of the Supreme Court Act 1935. This section
provides that “the Judges of the Supreme Court, or a majority of them, with the concurrence of the
Treasurer may by order fix the fees and percentages to be taken in the Supreme Court......”. The
fees so fixed are applicable in the District Court by virtue of section 87 of the District Court of
Western Australia Act 1969, which provides for the Rules of the Supreme Court for the time being
to apply to the District Court, unless and until some other provision is made by the District Court
Judges under section 88 of the District Court of Western Australia Act 1969. This latter power has
not been exercised by the District Court Judges.

The Amendment Rules increase fees in connection with the administrative services provided by
the Courts in relation to the processes involved in the preparation and disposal of civil litigation.
For example the Amendment Rules increase the fee payable for commencing proceedings from
$265 to $500. There are various increases in respect of the various components of the appeal
process. Other increases include an increase in the fee payable for the taxation of costs awarded
to a party. Where the amount claimed in a bill of costs is $2 000 or more the fee has been increased
from 2.5% to 7.5% of the amount at which the bill is drawn. 

The Supreme Court provided the Committee with explanatory material and further information
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in response to a query from the Committee. This information indicates that the Amendment Rules
are the result of a review of fees undertaken by the Supreme Court Fees Review Committee at the
request of Treasury in 1996. The Fees Review Committee made recommendations for a range of
increases on 20 September 1996. After consultation between the Judges of the Supreme Court and
the Chief Judge of the District Court some of these recommendations were accepted and a
determination was made by the Judges in the exercise of their powers under section 169 of the
Supreme Court Act 1935 and with the concurrence of the Treasurer the Amendment Rules were
made.

3 “Users Pays” v. “Access to Justice”

The explanatory material and further information provided by the Supreme Court states that in
reviewing the fees the Court was mindful of the need to balance the principles of “Access to
Justice” and “User Pays”. It is readily apparent that striking a balance between two such widely
divergent principles is a difficult matter. On the one hand the Judges have expressed the view that
the provision of court services in the trial of alleged offenders and the resolution of civil disputes
is a core function of government, central to the maintenance of a democratic society under the rule
of law. Whilst the provision of these core services are subject to the recovery of a reasonable
portion of the costs of court administration by means of fees, the fees should not be so high as to
deny or unreasonably limit access to justice. On the other hand the view has been expressed that
the resources that underpin the provision of these core services are finite and cost recovery should
be reasonable. What is a reasonable level of cost recovery that does not limit access to justice is
a matter which the Supreme Court grappled with in reviewing the fees. 

In this context the Supreme Court sought the views of the Auditor General’s office in
correspondence, copies of which were provided to the Committee. In response the Acting Deputy
Auditor General outlined a number of factors that he viewed as relevant from an audit perspective
in delineating the application of the User Pays principle whilst recognising the importance of
Access to Justice. Amongst others these factors include:

3.1 Is there a more relevant categorisation or further sub-categorisation of matters
considered by the Supreme Court and District Court than criminal and civil matters?

 (there are no fees for criminal matters, save in respect of appeals from Courts of Petty
Sessions - can there be a further categorisation of matters such that there is greater cost
recovery for some categories and less for others?);

3.2 When addressing whether further sub-categorisation can take place, is there a
discernable profile of matters? 

The Auditor General gave the example of a category of matters involving resolution of
“commercial disputes” for which it may be reasonable and equitable for the parties to bear
a very significant proportion of costs involved. In response to this suggestion the Chief
Justice is of the view that it is superficial to say that in “commercial disputes” the parties
should bear a very significant proportion of costs as a diverse group of litigants is covered
by such terminology. Access to justice of individual plaintiffs, such as consumers, would
be greatly compromised by a substantial increase in fees;
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3.3 Would higher court fees encourage speedier and alternative methods of dispute
resolution?

3.4 What is the comparative fee policy and practices in other comparable jurisdictions, both
within Australia and internationally? 

The Committee has noted that the review of fees conducted by the Supreme Court
involved consideration of the fees set in other Supreme Courts and the Family Court of
Australia which identified that Court fees in Western Australia were below the national
average. It is also understood that consideration was given to the relativity of Supreme
and District Court fees to fees in other courts and tribunals in the State;

3.5 Should a person’s ability to pay be a factor in the setting of fees? To what extent would
say a 20% increase in fees detrimentally affect a persons capacity to access justice?
Would such an increase be material in terms of a litigant’s total legal costs? Would it
influence a litigant’s decision to bring a matter to trial? 

In response to this the Chief Justice expressed the view that the total costs of litigation are
already a considerable burden on many members of the community and that the challenge
should be to reduce those total costs. The Committee also highlights to the House that the
fee increases under consideration are in most cases of much greater magnitude than 20%.
The taxing fee has been increased by 300% and the fee for commencing proceedings by
approximately 89%;

3.6 Should commercial disputes incur the same court fees irrespective of the amount in
dispute?; and

3.7 What is the cost to the State of civil matters dealt with by the Court and what is the value
of fees recovered in relation to these matters? 

In this respect the Committee has been advised that the cost of the relevant services in
1996-97 provided by the Supreme Court was $7.35 million and by the District Court was
$5.66 million. The Supreme Court received $1.57 million in court fees in the same period
and the District Court received $2.21 million. Based on projections the fee increases are
estimated to generate an additional $400,000 for the Supreme Court and $2 million for
the District Court.

These factors highlight some of the issues that require consideration in determining the appropriate
level of fees in the context of the principle of Access to Justice. In view of the current motion for
disallowance of the Amendment Rules before the Legislative Council the Committee felt it
appropriate to bring these issues to the attention of the House to facilitate debate. A copy of the
Deputy Auditor General’s letter to the Chief Justice dated 6 December 1996 is attached and marked
“Annexure B”. a copy of the Chief Justice’s response dated 16 April 1997 is attached and marked
“Annexure C”.
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4 Undue Trespass on Established Rights?

In examining whether the Amendment Rules unduly trespass on established rights the Committee
noted the judgment was determined by those associated with the process. The review of the level
of fees was based on a review of the fees by the Supreme Court Fees Review Committee which
comprises various administrative officers within the Court who report back to the Chief Justice.
It is noted that not all of the recommendations were accepted by the Judges. Further consideration
was given to the issue of balancing the competing principles of “Access to Justice” and “User
Pays”. The Office of the Auditor General was consulted. For example a hearing fee which is used
in some other jurisdictions was rejected as the Judges did not consider it appropriate that fees
should be charged for the time spent by judicial officers in the hearing and determination of cases.

In the circumstances the Committee resolved to take no further action.
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