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EXECUTIVE SUMMARY AND RECOMMENDATIONS

EXECUTIVE SUMMARY

1

The Child Welfare Amendment Bill 2001 (Bill) was referred to the Standing
Committee on Legislation (Committee) on November 6 2001, under Standing Order
230(d) (now Standing order 230A) of the Legislative Council.

The Government has plans to implement comprehensive legislation in early 2002
following a complete review of the Child Welfare Act 1947 (Principal Act). Delay in
finalising that legislation (New Legislation) has resulted in the need, as an interim
measure, to make a number of urgent amendments to the Principal Act.

The Bill amends the Principal Act in addressing five main issues:

a) inserting the ‘best interest of the child’ principle (clause 5);

b) redefining the term ‘parent’ (clause 6);

c) facilitating the exchange of information between agencies (clause 7);

d) inserting warrant provisions (clause 9); and

e) inserting interstate transfer provisions (clause 10), which aspect involves

implementation of reciprocal legislation to facilitate a uniform national
scheme.

The major part of the Bill (clause 10 inserting Part VIII into the Principal Act)
implements a national agreement between the governments of Western Australia,
other Australian states and territories and New Zealand, for the efficient transfer of
child protection orders and proceedings for children who move between jurisdictions.

Many matters raised during the Committee’s inquiry are currently dealt with by
administrative instruction or guidelines or will be addressed in that manner when the
Bill is proclaimed. The Committee notes that some of the procedures and practices
discussed by the subcommittee and Committee are to be enshrined in the New
Legislation.
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Legislation Committee TENTH REPORT

RECOMMENDATIONS

Recommendations are grouped as they appear in the text at the page number indicated:

Page 14

Recommendation 1: The Committee recommends that the Government give
consideration to including in the New Legislation principles indicating factors to be
considered when determining the ‘best interests of the child’.

Page 18

Recommendation 2: The Committee recommends that, in respect of the privacy and
security of information obtained by the Department of Community Development and
‘public authorities’ ( as that term is defined in the Bill) pursuant to the provisions of the
Bill, the Government give consideration to those matters addressed in the former
Legislation Committee’s report No 54, in particular Chapter 7 of that report at pages 31
— 36 which are attached as Appendix 7 to this report.

Page 22

Recommendation 3: The Committee recommends that the Government give
consideration to developing legislation regulating the execution of warrants in relation
to children and young persons and in so doing to have regard to the provisions of the
Search Warrants Act 1985 (NSW).

Page 30

Recommendation 4: The Committee recommends that the Child Welfare Amendment
Bill 2001 be passed without amendment.

i G:\DATA\LN\Inrp\ln.cwa.020228.1rpf.010.xx.d.doc




CHAPTER 1
INTRODUCTION

REFERENCE

1.1

The Child Welfare Amendment Bill 2001 (Bill) was referred to the Standing
Committee on Legislation (Committee) on November 6 2001, under Standing Order
230(d) (now Standing order 230A) of the Legislative Council.

1.2 The Standing Orders require that the Committee report to the Legislative Council
within 30 days of the date that the Bill was read a first time. On November 8 2001 the
Legislative Council ordered that the time within which the Committee is to report the
Bill to the Legislative Council be extended to not later than March 21 2002.

PROCEDURE

1.3 The Committee appointed a subcommittee comprising Hon Giz Watson MLC
(Convenor) and Hon Kate Doust MLC to progress the inquiry into the Bill.

1.4 The subcommittee approached seven stakeholders' and placed an advertisement in
The West Australian on November 10 2001 calling for public submissions on the Bill.
The subcommittee also liaised extensively with the Department for Community
Development (Department).

1.5 The subcommittee reported to the Committee in February 2002.

1.6 The Committee thanks the individuals and organisations that provided evidence and

information to the subcommittee and the Committee.

OVERVIEW OF SUBMISSIONS

1.7

The subcommittee received seven responses to the call for pubic submissions. A list
of these is attached as Appendix 1. Of the five substantive submissions received:

. One submission was opposed to the Bill: Lobby Against Sexual Exploitation
of Children in Australia (LASECA).

Stakeholders were identified by the Department for Community Development and included: Aboriginal
Legal Service of Western Australia (Inc), Children’s Court, Department for Community Development
(formerly Department of Family and Children’s Services), Department of Justice, Legal Aid WA,
Western Australian Council of Social Service and Western Australian Police Service.

G:\DATA\LN\Inrp\ln.cwa.020228.1rpf.010.xx.d.doc 1
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1.8

1.9

1.10

. Three submissions were in support of the Bill: The Department of Justice
(formerly the Ministry of Justice), Australian Association of Social Workers
(AASW) and the Department for Community Development.

. One submission was in support of the Bill but raised concerns: The National
Association for Prevention of Child Abuse and Neglect (WA) (NAPCAN).

Of the two remaining submissions, the Children’s Court of Western Australia advised
the subcommittee that the provisions of the Bill were unlikely to have a significant
impact on the work of the Children’s Court. The Western Australian Police Service
did not have any comment on the Bill and advised that administrative matters would
be addressed with the Department once the Bill came into operation.

Matters raised by the submissions involved consideration of :
. Clause 5 (proposed section 3A) — ‘best interests of the child’ principle;
. Clause 6 (section 4 amended) — ‘near relative’ and ‘parent’ definitions;

. Clause 7 (proposed section 10C) - disclosure of relevant information to certain
authorities;

. Clause 9 (proposed section 67) - warrants to apprehend certain children; and

. Clause 10 (proposed Part VIIIA) — transfer of child protection orders and
proceedings.

These matters are discussed in chapter 3.

G:\DATA\LN\Inrp\ln.cwa.020228.rpf.010.xx.d.doc



CHAPTER 2
THE BILL AND ITS BACKGROUND

OVERVIEW

2.1 The Bill amends the Child Welfare Act 1947 (Principal Act) in addressing five main

issues:
a)
b)
c)
d)

e)

inserting the ‘best interest of the child’ principle (clause 5);
redefining the term ‘parent’ (clause 6);

facilitating the exchange of information between agencies (clause 7);
inserting warrant provisions (clause 9); and

inserting interstate transfer provisions (clause 10), which aspect involves
implementation of reciprocal legislation to facilitate a uniform national
scheme.

UNIFORM LEGISLATION - INTERSTATE TRANSFER PROVISIONS

Background

2.2 Child protection is the responsibility of the states and territories and jurisdictional

problems arise when children who have a child protection order made in one

jurisdiction move to another jurisdiction.

23 These jurisdictional problems include:*

a)

The difference in child protection legislation between the various jurisdictions
does not provide for consistent case support for the children who move
between them.

b) A child protection order made in one jurisdiction is not enforceable in another
jurisdiction to which the child has moved.

c) There is also no capacity for child protection proceedings to be transferred
between jurisdictions. The need for transfer arises in circumstances where a
child relocates interstate after the proceedings commenced. The current
process involves the withdrawal of child protection proceedings in the original

2 Queensland Parliament, Scrutiny of Bills Committee, Alert Digest Issue No 2 of 2000, March 14 2000, p.

2.
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24

2.5

jurisdiction and the re-commencement of the proceeding in the new
jurisdiction — this is costly and time consuming.

The major part of the Bill (clause 10 inserting Part VIII into the Principal Act)
implements a national agreement between the governments of Western Australia,
other Australian states and territories and New Zealand, for the efficient transfer of
child protection orders and proceedings for children who move between jurisdictions. >

As defined in proposed section 120B in clause 10 of the Bill, a ‘child protection
order’, in relation to a child, means a final order made under a child welfare law in
respect of the child that gives specified persons responsibility in relation to the
guardianship, custody or supervision of the child.

The legislation

2.6

2.7

2.8

2.9

The reciprocal legislation is designed to allow the efficient transfer of children under
the legal protection of one state to the legal protection of another state. It recognises
that a child’s welfare and protection is best managed by the jurisdiction in which the
child is living. Most states and New Zealand have already implemented, or are close
to implementing, the reciprocal legislation. *

National legislative schemes have been addressed in a 1996 Position Paper on the
Scrutiny of National Schemes of Legislation by the Working Party of Representatives
of Scrutiny Committees throughout Australia (Position Paper). The Position Paper
emphasises that it does not oppose the concept of legislation with uniform application
in all jurisdictions across Australia. It does, however, question the mechanisms by
which those uniform legislative schemes are made into law and advocates the
recognition of the importance of the institution of Parliament.

National legislative schemes can take a number of forms. Nine different categories of
legislative structures promoting uniformity in legislation, each with varying degrees of
emphasis on national consistency or uniformity of laws and adaptability have been
identified. The legislative structures are summarised at Appendix 2 to this report. ’

The scheme to which clause 10 (inserting proposed Part VIII) gives effect, involves
enactment by participating jurisdictions of legislation based on model legislation
drafted by Victorian parliamentary counsel (Model Bill). A feature of this structure of
model, or ‘template’, legislation is the enactment of nearly identical legislation in all

Western Australia, Parliamentary Debates (Hansard), Legislative Council, November 6 2001 (Second
Reading Speech), p. 5010.

Explanatory Notes to the Child Welfare Amendment Bill 2001, p. 1.

Refer to reports of the former Legislative Assembly Standing Committee on Uniform Legislation and
Intergovernmental Agreements (Assembly Committee) See also: Position Paper on the Scrutiny of
National Schemes of Legislation by the Working Party of Representatives of Scrutiny Committees
throughout Australia.
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TENTH REPORT CHAPTER 2: The Bill and Its Background

2.10

2.11

2.12

participating jurisdictions. This structure emphasises consistency, assuming the bills
pass through each Parliament as originally drafted.

The origins of the interstate transfer provisions go back over a number of years and
involved the previous Government. The decision to develop reciprocal legislation and
accompanying protocols was made by the Australian and New Zealand Community
Services Ministers’ Council in October 1996. At that time Victoria agreed to prepare
the Model Bill in consultation with a national working party established by the
Council. Western Australia was represented on that working party. °

The Australian and New Zealand Community Services Ministers’ Council endorsed
the Model Bill in 1999 and agreed that each state, territory and New Zealand would
amend their respective child welfare legislation to implement the reciprocal
legislation.’

The precise degree of legislative uniformity envisaged by the intergovernmental
agreement made by the Australian and New Zealand Community Services Ministers’
Council in 1996 is not clear. However, it is to be noted that the proposed Part VIII
(inserted by clause 10 of the Bill) is not identical to the Model Bill and appears to
have been tailored to the Western Australian context. This may go at least some way
towards ameliorating a concern in relation to national schemes of legislation, namely,
that its form is predetermined by an agreement amongst the various Executive
Governments and is presented to Parliament as a ‘given’.

Other legislative responses

2.13

The Committee notes that, at the date of this report, legislation addressing interstate
transfer provisions has been enacted in:

. Australian Capital Territory (Chapter 8, ss. 298 — 323 of the Children and
Young People Act 1999 (ACT)).

. Queensland (amendments made to the Child Protection Act 1999 (Qld)).

. Victoria (amendments made to the Children and Young Persons Act 1989
(Vic)).

. New Zealand (Children, Young Persons, and Their Families (Trans-Tasman

Transfer of Protection Orders and Proceedings) Amendment Act 1999, part of
the Children, Young Persons, and Their Families Act 1989 (NZ)).

Western Australia, Parliamentary Debates (Hansard), Legislative Council, November 6 2001 (Second
Reading Speech), p. 5010.

Ibid.
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2.14

The Committee’s inquiry concentrated on the differences between the Bill and the
Model Bill, with some comparative reference to legislation in other states.

Previous bills

Overview of child welfare legislation

2.15

2.16

The development of new modern child welfare legislation to replace the Principal Act
was commenced but not completed under the previous Government. During the
second reading speech, Hon Ljiljanna Ravlich MLC, the Parliamentary Secretary
representing the responsible Minister, stated that the delay in finalising that legislation
has resulted in the need, as an interim measure, to make a number of urgent
amendments to the Principal Act.® The Parliamentary Secretary also advised that the
Minister for Community Development intends to introduce comprehensive legislation
in early 2002 (New Legislation).’

During the inquiry, many of the issues raised by the subcommittee with the
Department were stated as being addressed in the New Legislation.'

1998 Bill

2.17

2.18

2.19

The Legislation Committee of the 35" Parliament inquired into and reported to the
House on the Child Welfare Amendment Bill 1998 (1998 Bill) recommending a
" The 1998 Bill did not proceed through Parliament before
prorogation, the general election and change of Government.

number of amendments.

The 1998 Bill provided for the regulation of the operation of a Child Protection
Services Register. The register was to be the formal mechanism to improve co-
ordination and co-operation across Government agencies in the area of child welfare
and focused on information relating to children at risk and persons convicted of an
offence involving maltreatment of a child. The 1998 Bill addressed the collection,
collation, storage and destruction of and access to information. It also created an
offence in respect of unauthorised use and access to information stored on the register
and exempted information obtained for use on the register from the access provisions
of the Freedom of Information Act 1992.

Proposed Part VIII in clause 10 of the Bill originates from more general matters and
uniform principles in relation to interstate transfer issues.

Ibid.
Ibid.

Letters from the Department to the subcommittee dated January 29 2002 and February 11 2002
(Appendices 3 and 4).

Parliament of Western Australia, Legislative Council, Standing Committee on Legislation, Child Welfare
Amendment Bill 1998, Report No 54 (2000).
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TENTH REPORT CHAPTER 2: The Bill and Its Background

2.20  Although the 1998 Bill and this Bill deal with different areas, they both contain
provisions addressing problems encountered by some government agencies in
exchanging information. This matter is discussed at paragraphs 3.27 to 3.38.

The Protocols

2.21  The implementation and operation of the proposed legislation is assisted by protocols
developed between the participating jurisdictions; and between the Department and
state, territory and Commonwealth police officers.

Transfer of Child Protection Orders and Proceedings Protocol

2.22 A uniform protocol to provide practical guidelines for the transfer of child protection
orders and proceedings between jurisdictions has been implemented. The protocol
outlines a process for states that wish to transfer or accept the transfer of a child
protection order or proceeding. The protocol emphasises the need for the careful
planning of transfers and co-operation between the states.'”

2.23  The protocol was finalised on October 20 1999 and commenced on November 1 1999.
It addresses various issues, including:

. general principles for the transfer of child protection orders and proceedings;
. the transfer of children between New Zealand and Australia;

. the interstate placement of indigenous children;

. the obtaining of consent to a transfer from an interstate department;

. the transfer of a child who is not on a child protection order;

. the confidentiality of information received; and

. the review of the protocol."

2.24  The protocol also provides for consultation prior to amending child protection
legislation: “If a state intends to make significant amendments to its child protection
legislation, it should, prior to making those amendments, consult with other states.
The consultation may involve distributing a discussion paper, preliminary drafting

12 Explanatory Notes: Child Welfare Amendment Bill 2001, p.1.

Protocol for the Transfer of Orders and Proceedings and Interstate Assistance October 20 1999, attached
to Submission No 1: Department for Community Development.
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instructions or an early draft of the bill”."* A state must also provide information
regarding when legislative amendments occur."”

Interstate Child Protection Warrants Protocol

2.25

2.26

A uniform protocol to provide practical guidelines to departmental and police officers
and improve the co-ordination of departmental and police operations with regard to
the application for, and execution and implementation of orders resulting from, child
protection warrants is being drafted.

Generally police are responsible for finding a child who is referred to in a child
protection warrant, executing that warrant, taking the child into safe custody and
seeking various orders from the court. Departmental staff are generally responsible
for seeking child protection warrants and providing care to the children who are
apprehended consequent to those warrants in accordance with the directions of a
magistrate or Justice of the Peace who is able to issue warrants.'°

Ibid.
Ibid.

The Service and Execution of Process Act 1992 (Cth) (SEPA) applies to such warrants and enables valid
child protection warrants to be executed interstate. If a warrant is executed interstate, it must be in
accordance with SEPA. SEPA addresses such issues as who can execute the warrant, taking the
apprehended person before the court and the orders that the court can then make: Draft Interstate Child
Protection Warrants Protocol, November 19 2001, attached to Submission No 1: Department for
Community Development.
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CHAPTER 3
SPECIFIC CLAUSES OF THE BILL

INTRODUCTION

3.1

32

33

The subcommittee liaised extensively with the Department to investigate various
provisions of the Bill and where it differed from the Model Bill. Copies of the
subcommittee’s letters to the Department and the Department’s responses are attached
as Appendices 3 and 4.

It is evident from the Department’s responses that many matters raised during the
inquiry are currently dealt with by administrative instructions or guidelines or will be
addressed in that manner when the Bill is proclaimed, for example:

a) How information obtained under proposed section 10C is to be stored and
used: clause 7.

b) Procedures for applying for warrants of apprehension: clause 9, proposed
section 67.

c) Issues of involvement by the child, the parents, and family when considering
an administrative transfer: clause 10 (proposed Part VIIIA), proposed section
120C.

d) Explanation of proposed transfer of child protection order or proceeding to the

child, child’s parents and persons with a ‘direct interest’” under the Bill: clause
10, proposed sections 120E and 1201

e) Confidentiality provisions with regard to information provided under the
enabling provisions of the Bill: clause 10, proposed section 120Z.

f) Indigenous child placement principles.

The Committee notes that the amendments to the Principal Act that are proposed by
the Bill are viewed as an “interim minimal measure” until the New Legislation is
finalised."” The Committee notes that some of the procedures and practices discussed
by the subcommittee and Committee are to be enshrined in the New Legislation, for
example:

a) Issues of involvement by the child, the parents, and family when considering
an administrative transfer: clause 10, proposed section 120C.

Letter from the Department to the subcommittee dated February 11 2002, p.2 (Appendix 4).
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b) Matters to have regard to when considering an administrative or a judicial
transfer of a child protection order: clause 10, proposed sections 120D and
1201.

c) Matters to have regard to when considering a judicial transfer of a child

protection proceeding: clause 10, proposed section 1200.

d) Confidentiality provisions with regard to information provided under the
enabling provisions of the Bill: clause 10, proposed section 120Z.

e) Indigenous child placement principles.

34 In this Chapter the Committee does not repeat all of the matters discussed with the
Department, rather it highlights those matters which the Committee believes need to
be addressed in legislation as opposed to administrative guidelines or instructions, or
simply wishes to bring to the House’s attention. Readers are referred to Appendices 3
and 4 for more detailed discussion of other matters raised by the Bill.

CLAUSE 5 (PROPOSED SECTION 3A) — ‘BEST INTERESTS OF THE CHILD’ PRINCIPLE
Overview

3.5 The term ‘best interests of the child’ is used in the United Nations Convention on the
Rights of the Child (CROC). CROC was adopted in 1989 and ratified by Australia in
December 1990. An international treaty does not have the force of law at a state level
unless a state Parliament passes it into legislation. However an international treaty has
certain legal force in that the courts can take a treaty into account where there are
uncertainties or ambiguities with a particular piece of legislation.'®

3.6 CROC does not explicitly define ‘best interests of the child’. The term is “imprecise,
but no more so than the ‘welfare of the child’ and many other concepts with which the
courts must grapple”, said the High Court majority in Marion’s Case."

3.7 At present Western Australia is the only State in Australia that does not reflect this
principle in child welfare legislation.”” Clause 5 of the Bill rectifies this gap by
inserting into the Principal Act proposed section 3A which states:

P. Hanks, P Keyzer and D Creamean, ‘Constitutional Law’ Halsbury’s Laws of Australia, para. 90-1660,
<www.butterworthsonline.com.au> (site accessed February 19 2002). R Watt and G Dal Pont, ‘Statutes’
Halsbury’s Laws of Australia, para. 385-330 <www.butterworthsonline.com.au> (site accessed February
19 2002).

19 Secretary, Department of Health and Community Services v JWB and SMC (Marion’s Case) (1992) 175
CLR 218 at paragraph 75.

20 Western Australia, Parliamentary Debates (Hansard), Legislative Council, November 6 2001 (Second

Reading Speech), p. 5011.
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TENTH REPORT CHAPTER 3: Specific Clauses of the Bill

3.8

“3A4.  Principle — interests of child paramount

In performing a function or exercising a power under this Act in
relation to a child, a person or the court shall regard the best

i

interests of the child as the paramount consideration.’

During the second reading speech, Hon Ljiljanna Ravlich MLC, the Parliamentary
Secretary representing the responsible Minister, stated that:

“The clause will ensure consistency throughout Australian
Jjurisdictions. It will provide legal guidance to the court and
practitioners when deciding child protection matters, including those

relating to interstate transfer of orders and proceedings.”*'

Submissions

3.9

3.10

3.11

The Department of Justice in their submission stated that the changes proposed by the
Bill will not cause any difficulties for them. The Department of Justice further stated
that the provisions of the Bill relating to the ‘best interests of the child’ principle have
been developed in consultation with the Department of Justice and the Children’s
Court judiciary, and are considered to be reasonable and proper.*

The AASW in their submission stated that the introduction of the principle ‘best
interests of the child’ is of paramount importance, as it will bring Western Australia in
line with other jurisdictions and will provide links in parallel with the Family Court.”

NAPCAN in their submission raise the question of “on what information will the
Jjudgement of the best interest of the child be made?’ and ‘strongly suggest’ that there
should be some guidelines or checklists to ensure that:

. a number of opinions are taken into account; and

. there is a mechanism for accountability, as the standards of what is in the ‘best
interest of the child’ is open to subjective views and application of personal
beliefs, which may or may not be guided by up to date education on child
development.**

21

22

23

24

Ibid.

Submission No 5 dated November 30 2001 from the Department of Justice, p. 1.
Submission No 3 undated but received November 29 2001 from AASW, p. 1.
Submission No 4 dated November 28 2001 from NAPCAN, p. 1.

G:\DATA\LN\Inrp\In.cwa.020228.rpf.010.xx.d.doc 11



Legislation Committee TENTH REPORT

3.12

3.13

NAPCAN suggest that the opinions to be sought as a matter of course, would be those
of the child, possibly via report from a separate representative such as a
psychologist/counsellor.”

In their submission the AASW stated that they believe that any representation of
children’s interests needs to encompass appropriate cultural, educational,
psychological, emotional and physical needs. The AASW stated that where children
are of sufficient maturity, their wishes should also be respected.*®

Discussion

3.14

The legislation of other jurisdictions in Australia, differ as to whether they address
what a court or other authorised person must have regard to in determining what is ‘in
the best interests of the child’.*” For example:

. Relevant legislation in Queensland, NSW and Victoria include the general
principle but do not define ‘best interests of the child’.

. In South Australia, the legislation does not specifically state how to determine
the ‘best interests of the child’. However, it does provide that serious
consideration must be given to the desirability of a number of factors such as
keeping the child within his or her family, and not interrupting unnecessarily
the child’s education or employment: s. 4 Children’s Protection Act 1993
(SA).

. The Children and Young People Act 1999 (ACT) includes a section on how to
apply the ‘best interests’ principle.”® It contains ten matters for consideration
and enables other matters to be taken into account. An extract of the Act is at
Appendix 5.

. The Commonwealth Family Law Act 1975 stipulates 12 matters which the
court must consider in determining what is in the ‘best interests of the child’.
These are mandatory considerations and there is flexibility with the inclusion
of “any other fact or circumstances that the court thinks is relevant”: s. 68F
Family Law Act 1975 (Cth) (see Appendix 6).

25

26

27

28

Ibid.
Submission No 3 undated but received November 29 2001 from AASW, p. 1.

Children and Young Persons Act 1989 (Vic), Children and Young People Act 1999 (ACT), Community
Welfare Act 1983 (NT), Child Protection Act 1999 (QLD), Children’s Protection Act 1993 (SA),
Children and Young Persons (Care and Protection) Act 1998 (NSW), Family Law Act 1975 (Cth)

Section 13.

12
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CHAPTER 3: Specific Clauses of the Bill

3.15  As the Bill does not include any parameters to determine the concept of ‘best interests
of the child’, this matter was explored with the Department who advised the

subcommittee:

3.16  The Department does not have a specific checklist or instruction concerning the ‘best

“In Western Australia, ‘best interests of the child’ are determined
according to the individual circumstances and relevant factors of
each case, together with the use of common law indications. The
Department is of the view that this system works well and provides
decision makers with the greatest degree of flexibility to determine the
child’s best interests.

There is debate as to whether or not provisions detailing what
constitutes ‘best interests of the child’ should be defined in
legislation. While the Family Law Act 1975 (Cth), and Children and
Young People Act 1999 (ACT) insert such guidelines, there is other
successfully operating legislation, (for example, Adoption Act 1994
(WA), Children and Young Persons Act 1989 (Vic)), which does not
define ‘bests interests of a child’ in a prescriptive sense. The
Adoption Act 1994 (WA) is administered by the Department for
Community Development.

The Department’s preferred position is that the legislation should not
be overly prescriptive. Maximum flexibility needs to be available to
decision makers when determining the best interests of a child.
Otherwise it may be too restrictive for some cases, as it may not allow

consideration of certain factors in a case, which obviously contribute

to determining the best interests of the child, but which are not
’)29

prescribed in the legislation. [emphasis added]

interests of the child’. The subcommittee was advised that departmental officers have

access to professional training, numerous casework guidelines, a detailed Case

Practice Manual, Director General Instructions (which detail departmental policy and

procedures) and the Administrative Procedures and Approvals in Casework Manual.”’

3.17  Senior Casework Supervisors are located in each of the Department’s geographical
zones throughout the State with the responsibility for overseeing quality assurance in

29

30

Letter from the Department to the subcommittee dated January 29 2002, p. 1 (Appendix 3).
Letter from the Department to the subcommittee dated February 11 2002, p. 1 (Appendix 4).
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3.18

3.19

3.20

3.21

case practice matters and decision making with respect to the best interests of the
child.”

The Department has advised the subcommittee that the New Legislation will contain a
set of guiding principles that will apply to all care and protection processes including
an administrative transfer of a child protection order. **

In the Commiittee’s view the advantages of flexibility must be balanced with measures
for openness and accountability. The Committee believes that in the sometimes
difficult area of child welfare, where many interests vie to be considered, it is highly
desirable that:

. principles indicating factors to be considered when determining the ‘best
interests of the child’ are established; and

. such factors be legislatively enshrined.

The Committee notes the Department’s reticence that prescriptive factors may prevent
consideration of other relevant factors. In the Committee’s view this concern can be
addressed by including a provision similar to that found in the relevant federal and
ACT legislation, that is, “any other fact or circumstances that the [decision maker]
thinks is relevant”.

As the precise nature of the principles to be included may require some liaison
between government departments and the community, the Committee does not wish to
impede progress of this Bill until that occurs.

Recommendation

Recommendation 1:

The Committee recommends that the Government give consideration to including in the
New Legislation principles indicating factors to be considered when determining the
‘best interests of the child’.

CLAUSE 6 (SECTION 4 AMENDED) - “NEAR RELATIVE” AND “PARENT” DEFINITIONS

Overview

3.22

Clause 6 amends s. 4 of the Principal Act by deleting the definitions of ‘near relative’
and ‘parent’ and inserting new definitions. The current definition of ‘parent’ does not

31

32

Ibid, p. 1.
Ibid, p. 4.

14
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include a father who has never been married to the child’s mother. This means that
the unmarried father of a child who is the subject of child protection court proceedings
is not recognised as a party in the proceedings and cannot give evidence unless called
as a witness. The new definition of ‘parent’ removes the current discrimination
against unmarried fathers.

Submissions

3.23  The Department of Justice in their submission agree with the changes proposed by the
Bill. The Department advised the subcommittee that the provisions of the Bill relating
to redefining the term ‘parent’, have been developed in consultation with the
Department of Justice and the Children’s Court judiciary, and are considered to be
reasonable and proper.>

3.24  AASW in their submission stated that the change in the definition of the term ‘parent’
is significant. They recognise that family compositions are widely varied and that
legislation must reflect the community whilst also promoting equality of opportunity.
AASW also stated that they hope that necessary services for fathers will be increased
with the redefined roles.**

Discussion

3.25  The subcommittee also explored whether the definition of ‘parent’ in the Bill could
extend to same-sex couples, and de facto heterosexual couples. It appears that the
definition of ‘parent’ in the Bill cannot extend to same-sex couples as the Bill stands.

Observation

326  The Committee notes the Department’s response in relation to the advice that the New
Legislation will be consistent with recent law reform amendments to ensure that there
are no discriminatory laws with regard to de facto couples and same-sex
relationships.”

CLAUSE 7 (PROPOSED SECTION 10C) - DISCLOSURE OF RELEVANT INFORMATION TO
CERTAIN AUTHORITIES

Overview

3.27 Proposed Section 10C in clause 10 of the Bill provides for the exchange of
information between the Director-General of the Department and a ‘corresponding
authority’ or a ‘public authority’. The information must be relevant to the health,

33 Submission No 5 dated November 30 2001 from the Department of Justice, p. 1.

34 Submission No 3 undated but received November 29 2001 from AASW, p. 1.

3 Letter from the Department to the subcommittee dated February 11 2002, p. 3 (Appendix 4).
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3.28

3.29

3.30

3.31

3.32

safety or welfare of the child, or the performance of functions under the Principal Act,
defined as ‘relevant information’ by the Bill. The clause will enable increased
flexibility for departmental officers when requesting information from other
government agencies relating to the protection and welfare of children.

A ‘corresponding authority’ and ‘public authority’ are defined in proposed section
10C(1).

There is no mandatory requirement to provide the information requested, however, the
requested agency may comply with the information request despite any other written
law to the contrary: proposed section 10C(3)-(5).

If the Director-General, a public authority or a corresponding authority discloses
information in accordance with proposed section 10C in clause 7 of the Bill then that
act is expressly protected by proposed section 10C(5).

It is proposed that implementation issues for the exchange of information relevant to
the protection of children be addressed through the development of protocols between
the Department and other government agencies.

The subcommittee was advised that, from time to time, at a practice level, some
Government departments and agencies have been reluctant to release information that
would assist the Department in its efforts to protect children, particularly in relation to
investigations of child maltreatment allegations.”® For example, a protection
application may need to be made in the Children’s Court and there may be some
information that the Department would like to place before the court. However the
Department may not be able to do so because of a legislative restriction applying to
the WA Police Service that prevents information sharing. Proposed section 10C in
clause 7 of the Bill is specifically aimed at addressing these kinds of problems.

Submissions

3.33

3.34

AASW, in their submission, stated that the increased ability to exchange information
between corresponding or public authorities will promote a more holistic approach to
successful planning for a child’s wellbeing. It will enable officers to make more
informed decisions with the increased availability of information.”’

NAPCAN raised the question of the interaction of the Bill with the new privacy
legislation.”®

36

37

38

Letter from the Department to the subcommittee dated January 29 2002, p. 2 (Appendix 3).
Submission No 3 undated but received November 29 2001 from AASW, p. 1.
Submission No 4 dated November 28 2001 from NAPCAN, p. 2.

16
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Discussion

3.35  Proposed section 10C(5)(b) and (c) enables disclosure of ‘relevant information’
without imposing a requirement to obtain consent to use or disclose that information.
It is Commonwealth (not State) legislation — the Privacy Act 1988 (Cth) - which
imposes a requirement on agencies of the Commonwealth and the Australian Capital
Territory to comply with 11 Information Privacy Principles (IPP). From December
2001 the Commonwealth extended the Privacy Act 1988 to require private
organisations to comply with 10 National Privacy Principles (NPP). The IPP and
NPP do not bind state or territory authorities: s. 6C Privacy Act 1988 (Cth).

3.36  Western Australia does not currently have a privacy regime. Various confidentiality
provisions cover government agencies and some of the privacy principles are provided
for in the Freedom of Information legislation.

3.37  The Committee observes that the range of information which may be exchanged under
proposed section 10C and thus stored, collated and accessed in some form (for
example, a register/registers), is very wide and that the Bill does not address matters
covered by the 1998 Bill. The 1998 Bill expressly addressed the collection, collation,
storage and destruction of and access to information on the register created and
identified by that bill. It also created an offence in respect of unauthorised use and
access to information stored on the register and exempted information obtained for use
on the register from the access provisions of the Freedom of Information Act 1992.

3.38  As the Bill does not include any parameters as to how information obtained under
proposed section 10C would be stored and used, this matter was explored with the
Department who advised the subcommittee:

“It is not intended to replicate the objectives or purpose of the 1998
Amendment Bill. Its aim is to remove barriers to communication and
information exchange between public authorities when general
concerns exist for a child’s safety and health. It is emphasised that
proposed clause 10C does not authorise release of information to
non-government organisations or third party individuals. Further, it
is only an enabling provision for government agencies to exchange
information.  Government agencies do not have to provide the
information requested and have the opportunity to discuss any
concerns with the Department prior to making a decision whether or
not to release the actual information.

It is planned to implement proposed section 10C administratively
through expansion of existing reciprocal guidelines with relevant
public authorities.
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Information obtained under proposed section 10C will be recorded
and stored in Department for Community Development files, in
accordance with the Department’s administrative instructions. In
addition, Public Sector Administrative Instruction 711 (covering all of
government) prevents a public officer from disclosing information
except in the course of his or her official duty and with the express

permission of the chief executive officer.”™

Observations

3.39 The Committee believes that inter-agency co-operation and information sharing
should be encouraged so long as appropriate safeguards are in place for the secure
passage of confidential information between agencies and individuals within those
agencies.

340 The Committee notes that the Department proposes to develop protocols for the
exchange of information with other government agencies. However, the Committee is
of the view that there is a potential for information to be collated into a number of
forms including registers of the type addressed in the 1998 Bill. In such
circumstances the Committee recommends that the Government give consideration to
those matters addressed in the former Legislation Committee’s report No 54, in
particular Chapter 7 of that report at pages 31 — 36 which are attached as Appendix 7
to this report. However the Committee does not recommend that the consideration of
such matters impede the progress of this Bill.

3.41  This issue has raised and continues to raise significant questions concerning privacy
and security of information. The Committee notes that the Department has indicated
that the New Legislation will contain confidentiality provisions and that the
Department will rely on administrative instructions and provisions until such time as
the New Legislation is introduced.*

Recommendation

Recommendation 2:

The Committee recommends that, in respect of the privacy and security of information
obtained by the Department of Community Development and ‘public authorities’ ( as
that term is defined in the Bill) pursuant to the provisions of the Bill, the Government
give consideration to those matters addressed in the former Legislation Committee’s
report No 54, in particular Chapter 7 of that report at pages 31 — 36 which are attached
as Appendix 7 to this report.

Letter from the Department to the subcommittee dated January 29 2002, p. 3 (Appendix 3).
40 Ibid, p. 10.
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CLAUSE 9 (PROPOSED SECTION 67) - WARRANT TO APPREHEND CERTAIN CHILDREN

Overview

3.42

343

3.44

Clause 9 inserts new ss. 67 and 68 which provide for a departmental officer or a police
officer to apply to a magistrate of the Children’s Court for a warrant to apprehend a
child who is under the guardianship of the Director-General of the Department and

who has been unlawfully taken. The provisions also cover children who have been
apprehended by the Department as being in need of care and protection, where the
court proceedings have not yet been finalised. This will enable the return of a child,
under the guardianship of the Director-General, who has run away or been unlawfully
taken. The warrant may be obtained remotely, including by telephone, fax, email or
radio.

The Explanatory Notes state that:

“Warrant provisions are important to assist officers in apprehending
children who may have run away or been unlawfully taken. Such
provisions are currently not available in the Child Welfare Act
19474

The provision will operate within Western Australia and outside of Western Australia
when used in association with the Service and Execution of Process Act 1992 (Cth).

Submissions

3.45

3.46

3.47

3.48

The Department of Justice in their submission stated that whilst the provisions of the
Bill concerning applications for warrants of apprehension have implications for the
Children’s Court in terms of workload, it is anticipated that the number of such
applications will be minimal. Procedures will be developed for dealing with such
applications with the Department.*

The Children’s Court of Western Australia advised the subcommittee that the
provisions of the Bill were unlikely to have a significant impact on the work of the
Children’s Court.*”

General concerns about the warrant provisions were also raised by LASECA.

In relation to the warrant provisions, NAPCAN in their submission raised two issues:

41

42

43

Explanatory Notes: Child Welfare Amendment Bill 2001, p. 3.
Submission No 5 dated November 30 2001 from the Department of Justice, p. 1.
Submission No 6 dated November 29 2001 from the Children’s Court of Western Australia, p. 1.
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a) When a warrant to apprehend a child is granted and the child is hidden or
removed so that the apprehension order cannot be implemented, that a penalty
should be imposed, for example, a warrant for the arrest of the offender and/or
a substantial fine (refer to paragraphs 3.89 - 3.92); and

b) the need for an advocate (independent from the Department and other parties
such as Legal Aid) to assist in the process of appealing against a court
decision.*

An independent advocate for the child

Discussion

3.49

3.50

This issue raised by NAPCAN is outside the scope of the Committee’s inquiry into the
Bill.

The Committee notes that there is currently a pilot project -“The Columbus Project” -
being conducted in Western Australian courts. The Department has advised that the
issue of legal representation for children in care and protection proceedings will be
addressed in the New Legislation.*

Execution of warrant

Discussion

3.51

3.52

The Committee notes that it is common for legislation to place the onus on the person
exercising a warrant to produce the warrant prior to executing its powers. In contrast,

the Bill states that the warrant shall be produced upon request: proposed section
67(6)(b).

Under the Bill, once entry has been gained to premises with a warrant, an officer has
significant powers of search and apprehension.*

44

45

46

Submission No 4 dated November 28 2001 from NAPCAN, p. 2.

Letter from the Department to the subcommittee dated February 11 2002, p. 4 (Appendix 4).

For example a warrant authorises an officer (s. 67(5)):

- to enter, at any time, any place where the officer reasonably suspects the ward or child to be;
- to search the place for the purposes of finding the ward or child;

- to remain at the place for as long as the officer considers reasonably necessary to find the ward
or child; and

- if the ward or child is found, to apprehend the ward or child and take the ward or child to such
place as the Director-General directs.

Pursuant to (s. 67(6), (7)), when exercising the warrant the officer may use reasonable force and
assistance; shall produce the warrant if asked to do so by a person at the place where the warrant is, or is
to be, executed; and may be accompanied by a police officer.

20
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3.53

3.54

3.55

3.56

3.57

3.58

The subcommittee was advised that the Department’s policy is to have the greatest
amount of flexibility so that warrants can be validly executed whether or not anyone
other than the child is at home and whether or not the warrant was shown (unless the
occupier asked to see the warrant).’

The Department also cited several Acts that contain examples where authorities or
warrants need only be produced upon request.*

The Committee notes, with the exception of s. 232 of the Criminal Code (general duty
of person executing any process or warrant to have it with him, and to produce it if
required), that most of the Acts cited by the Department deal with the inspection of
books, records or equipment.

The subcommittee examined other states’ legislation and noted that most child
protection legislation contains provisions for the removal of children without a
warrant where a certain threshold test is satisfied, for example, “in immediate risk of
serious harm”.* Certain legislative requirements must then be met, for example,
notification to the parents of the apprehension of the child and the requirement to

bring the child before the court within a certain period of time.

The Committee notes that the Principal Act also contains provisions enabling the
apprehension of children without a warrant in certain circumstances: s. 29 (power to
apprehend child in need of care and protection without warrant); s. 46 (power to
apprehend absconders without warrant); and s. 138B (apprehending a child without
warrant).

The Committee also notes that under the relevant NSW legislation, when warrants are
issued for the apprehension of children subject to the care of the Minister, the
provisions of Part 3 of the Search Warrants Act 1985 (NSW) must be complied with.*
The NSW legislation enables warrants to be obtained by remote communication

47

48

49

50

Letter from the Department to the subcommittee dated January 29 2002, pp. 2 and 3 (Appendix 3).
For examples refer to ibid, p. 3, Appendix 3.
Children and Young Persons (Care and Protection) Act 1998 (NSW), ss. 43 and 233.

Section 94 Children (Care and Protection) Act 1987 (NSW); ss. 233 and 234 Children and Young
Persons (Care and Protection) Act 1998 (NSW).
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3.59

3.60

3.61

3.62

devices and imposes certain requirements which must be met when executing a
warrant.”’

The Committee considers that examples of the existence of provisions in legislation of
a requirement to produce a warrant only upon request does not necessarily mean that it
is an appropriate practice in every circumstance.

The Committee is of the view that, in the sometimes difficult area of child welfare,
where many interests vie to be considered, it is highly desirable that guidelines are
developed in relation to the execution of such warrants.

The Committee notes the Department’s position that it desires the greatest amount of
flexibility when executing such warrants. In the Committee’s view the department’s
concerns might be addressed in any legislative standard by including provisions
similar to those found in the Search Warrants Act 1985 (NSW).

However the Committee recognises that matters relating to the execution of warrants
may require some liaison between relevant government departments and the
community and are outside the scope of the Committee’s immediate inquiry.
Furthermore, the Committee does not wish to impede the progress of this Bill while
such discussions occur.

Recommendation

Recommendation 3:

The Committee recommends that the Government give consideration to developing
legislation regulating the execution of warrants in relation to children and young
persons and in so doing to have regard to the provisions of the Search Warrants Act 1985

(NSW).

51

For example, a person executing a search warrant shall:

- before entry onto the premises, announce that the persons is authorised by the search warrant to
enter and give the occupier the opportunity to allow entry. Compliance with this requirement is
not required if, on reasonable grounds, immediate entry is required to ensure that the effective
execution of the warrant is not frustrated: s. 15A Search Warrants Act (NSW);

- upon entry into or onto the premises, as soon as practicable thereafter serve a prescribed notice
on a person over the age of 18, or if not present, on the occupier of the premises. Service of
such notice may be postponed by the justice if satisfied that there are reasonable grounds for so
doing: s. 15 Search Warrants Act 1985 (NSW); and

- produce the warrant for inspection if requested to do so: s. 16 Search Warrants Act 1985
(NSW).

The NSW legislation also sanctions the use of ‘reasonable force’ in execution of the warrant and contains
restrictions on the execution of warrants at night: ss. 17 - 19 Search Warrants Act 1985 (NSW).

22
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CLAUSE 10 (PROPOSED PART VIIIA) — TRANSFER OF CHILD PROTECTION ORDERS AND
PROCEEDINGS

Overview

3.63

3.64

3.65

3.66

3.67

Clause 10 of the Bill inserts proposed Part VIII into the Principal Act and provides for
the transfer of child protection orders and proceedings between Western Australia and
another state or a territory of Australia or between Western Australia and New
Zealand so that children who are in need of protection may be protected despite
moving from one jurisdiction to another; and so as to facilitate the determination of
court proceedings relating to the protection of a child.

The inability to effectively transfer child protection orders means that children may be
subject to Western Australian child protection orders but are permanently placed
interstate, for example where the best placement for a child under guardianship may
be with extended family members who live in another state. Such orders are difficult
to administer or supervise. In such situations it may be difficult for the Department to
provide the child with an appropriate level of support and assistance.

Similarly, the inability to effectively transfer child protection proceedings means that
the Children’s Court often cannot appropriately address matters where the child is
only temporarily located in Western Australia and a child protection proceeding is
before the Children’s Court in Western Australia.

The Bill provides for two types of transfers of child protection orders:

. administrative transfers by the Director-General of the Department (proposed
sections 120C — 120F); and

. judicial transfers by the Children’s Court (proposed sections 120G — 120L).

Child protection proceedings may only be transferred by the Children’s Court upon
application by the Director-General of the Department and if the relevant interstate
officer has consented in writing to the transfer (proposed ss 120M — 120Q).

Submissions

3.68

The Department of Justice in their submission stated that the changes proposed by the
Bill will not cause any difficulties for them and further that the provisions of the Bill
in relation to interstate transfer have been developed in consultation with the
Department of Justice and the Children’s Court judiciary, and are considered to be
reasonable and proper.’*

52

Submission No 5 dated November 30 2001 from the Department of Justice, p. 1.

G:\DATA\LN\Inrp\In.cwa.020228.rpf.010.xx.d.doc 23



Legislation Committee TENTH REPORT

3.69

AASW in their submission acknowledged that, currently, interstate transfers are
problematic for relevant staff of the Department and that it is anticipated that the
proposed changes will promote more streamlined strategies for transfers and
jurisdictional communication.®

CLAUSE 10 (PROPOSED PART VIIIA) — PROPOSED SECTIONS 120C — 120F:
ADMINISTRATIVE TRANSFERS OF CHILD PROTECTION ORDERS

Proposed section 120C — When Director-General may transfer order: consent

Discussion

3.70

3.71

3.72

Proposed section 120C(1) lists three factors which must be met when the Director-
General may make a transfer of a child protection order (“administrative transfer”),
including the consent of the relevant interstate officer. The Model Bill lists a further
factor which is missing from the Bill — that is, depending on the type of order, the
consent of the child’s parents and that of any other person who is granted access to the
child under the order (clauses 3(1)(d) and 4 of the Model Bill).

The subcommittee considered four other states’ provisions with regard to whether
consent is required for administrative transfers:

. In New South Wales and South Australia the relevant legislation does not
require consent of the child or the child’s parents to an administrative
transfer.>

. In Queensland and Victoria the relevant legislation provides that the child
protection order may not be transferred unless the child’s parents consent.”

In considering these matters the principles of ‘natural justice’ were regarded.”® It is
conceivable that, depending on the type of order, a child’s parent would have a right
and interest in the transfer of an order to do with their child. In this respect it is noted
that the Bill provides for an ability to appeal a decision once it has been made.

53

54

55

56

Submission No 3 undated but received November 29 2001 from AASW, p. 2.

Children's Protection Act 1993 (SA) s54(4): the Minister must give the guardians of the child written
notice of any transfer of guardianship or custody.

Child Protection Act 1999 (Qld) s209; Children and Young Persons Act 1989 (Vic). The Victorian
legislation goes further and provides that a child may oppose such order and is entitled to legal
representation in relation to the application: Schedule 2 clause 3, Children and Young Persons Act 1989
(Vic).

Natural justice equates to fairness between parties — what is required to achieve fairness depends on the
circumstances of each case. Generally when a decision is to be made which will affect the rights,
interests or legitimate expectations of a person, that person is to be accorded the procedural fairness of
knowing about the pending decision and having an opportunity to make a submission. The rules of
natural justice are variable according to the context in which the decision-maker is acting.

24
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3.73  The subcommittee explored these issues with the Department who advised that:

“Child welfare legislation in other states has a range of child
protection orders that can be imposed by the court. For example,
some orders enable the parents to retain parental responsibility and
others enable access rights by law. The Child Welfare Act 1947 does
not have such flexible options. A child protection order granted by
the Children’s Court of Western Australia effectively transfers
guardianship of the child from the parents to the Director-General for
the duration of the order. Parents are not afforded legal access rights
under such orders.

Issues of involvement by the child, the parents, and family when
considering an administrative transfer will be addressed
administratively through case practice procedures.

The Department is currently developing replacement legislation that
will address the obvious inadequacies of the Child Welfare Act 1947.
The administrative transfer provisions in the Amendment Bill will
subsequently be modified for inclusion in the new replacement
legislation.

Natural justice issues are addressed administratively as part of the

. 2557
case planning process.

3.74  The Department has advised the subcommittee that the New Legislation will:™®
a) provide for a wider range of child protection orders;

b) contain a set of guiding principles which will apply to all care and protection
processes including an administrative transfer of a child protection order;

c) will emphasise the importance of a child’s involvement in decisions
concerning him or her; and

d) will specifically provide for parental consent to the transfer of supervision
orders.

Observation

3.75 The Committee notes that parental consent will be addressed when the New
Legislation expands the types of orders which can be made in Western Australia.

Letter from the Department to the subcommittee dated January 29 2002, p. 4 (Appendix 3).
Letter from the Department to the subcommittee dated February 11 2002, p. 4 (Appendix 4).
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CLAUSE 10 (PROPOSED PART VIIIA) — PROPOSED SECTIONS 120G — 120L: JUDICIAL
TRANSFERS OF CHILD PROTECTION ORDERS

Overview

3.76

3.77

3.78

Subdivision 2 of Division 2 of proposed Part VIIIA contains provisions giving
jurisdiction to the Children’s Court to order the transfer of a child protection order to a
participating state on the application of the Director-General.

The court may make an order that is different to the order that exists at the time of
transfer. It is, however, important to note that before the Children’s Court is able to
transfer a child protection order, the Court needs to determine that the “relevant
interstate officer has consented in writing to the transfer and to the proposed terms of
the order to be transferred’ (s. 120G(c)). If the interstate officer does not provide the
consent, the Court would not have the power to review the decision of the interstate
officer to refrain from granting such consent.

The Director-General might choose to apply for judicial transfer as opposed to
ordering an administrative transfer:

a) if the order could not be transferred administratively because a person who
was required to consent (for example, parents) did not do so (this is not
presently relevant to Western Australia);

b) even if consent was not required, in complex cases where there is dispute with
the child’s parents; >°

c) if it was necessary to obtain an order in the receiving state which was not
similar to the order currently existing (a prerequisite to an administrative
transfer under s. 120C(1)(a));* or

d) if it was otherwise appropriate to take the matter to court (for example, the
decision may be subject to review).

Proposed section 1201 — Court to have regard to certain matters

Discussion

3.79

Proposed section 1201 sets out matters that the Children’s Court must have regard to
when determining whether to transfer a child protection order to another state.

59

60

Letter from the Department to the subcommittee dated January 29 2002, p.6 (Appendix 3).
Ibid.

26
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3.80

3.81

The Model Bill legislatively sets out further matters that the [Director-General] must
have regard to when determining whether to transfer a child protection order by
reference to:

a) matters in s. 87 (1) of the Children and Young Person’s Act 1989 (Vic);"' and

b) any information given to the court by the [secretary] under that person’s
obligation to inform the court of certain matters in relation to sentencing
orders in force in respect of a child, or criminal proceeding pending against a
child.

Similar guidelines are absent from the Bill. The subcommittee canvassed these
matters with the Department who advised:

a) When making a decision for a transfer of a child protection order the Court
would have regard to the ‘best interests of the child’ principle. Further
assistance is provided to the Children’s Court by proposed sections 120I(a)
and (b).”

b) The Principal Act does not have an equivalent provision to the sections of the
Children and Young Person’s Act 1989 (Vic) which can be cross referenced in
the Bill. The New Legislation being developed by the Department will
address this issue and the transfer provisions will be modified accordingly. *

c) Guidelines will be developed to provide for the explanation of the purpose,
nature and implications of the proposed transfer of a child protection order to
the child and the child’s parents.**

61

62

63

64

For example: the need to protect children from harm and to protect their rights and to promote their
welfare; and the need to give the widest possible protection and assistance to the family as the
fundamental group unit of society and, accordingly, ensure that intervention into family life should be to
the minimum extent that is necessary to secure the protection of the child; the need to strengthen and
preserve the relationship between the child and the child’s family; the effect of the finding or order on the
stability of family relationships and the welfare and interests of the child; the need, when the child is
removed from his or her family, to ensure that, if there is a conflict between the interests of the child and
some other person, the welfare and interests of the child are the paramount considerations; the need to
consider any wishes expressed by the child and give those wishes such weight as the Court considers
appropriate in the circumstances; and the need to ensure that a child is only removed from his or her
family if there is an unacceptable risk of harm to the child and so on.

Letter from the Department to the subcommittee dated January 29 2002, pp. 4 and 5 (Appendix 3).
Ibid, p.5.
Ibid.
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Observation

3.82

The Committee notes that the New Legislation is to address the criteria to be
considered by the Court when making a decision to order a judicial transfer of a child
protection order.

CLAUSE 10 (PROPOSED PART VIIIA) — PROPOSED SECTIONS 120M — 120Q: JUDICIAL
TRANSFERS OF CHILD PROTECTION PROCEEDINGS

Overview

3.83

3.84

Division 3 of proposed Part VIIIA contains provisions giving jurisdiction to the
Children’s Court to order the transfer of a child protection proceeding pending in the
Children’s Court to a participating state on the application of the Director-General,
provided that the relevant interstate officer has consented to the transfer in writing.

Before the Children’s Court is able to transfer a child protection order, the Court needs
to determine that the relevant interstate officer has consented in writing to the transfer
and to the proposed terms of the order to be transferred (proposed section 120M(b)).
If the interstate officer does not provide the consent, the Court would not have the
power to review the decision of the interstate officer to refrain from granting such
consent.

Proposed section 1200 — Court to have regard to certain matters

Discussion

3.85

3.86

3.87

Proposed section 1200 sets out matters that the Children’s Court must have regard to
when determining whether to transfer a child protection proceeding to another state.

The court is required by the Bill to have regard to information given to the Court by
the Director-General under that person’s obligation to inform the court of certain
matters in relation to sentencing orders in force in respect of a child, or criminal
proceedings pending against a child: proposed section 1200(2). This is absent from
the similar provision relating to judicial transfer of child protection orders.

The subcommittee canvassed these matters with the Department who advised:

a) When making a decision for a transfer of a child protection proceeding, the
Court would have regard to the ‘best interests of the child’ principle. Further
assistance is provided by proposed section 1200 and by the Protocol for the
Transfer of Child Protection Orders and Proceedings and Interstate
Assistance.”®

65

Ibid, p.6.
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b)

Observation

3.88

The Principal Act does not have an equivalent provision to those contained
within sections of the Children and Young Person’s Act 1989 (Vic) which can
be cross referenced in the Bill. The New Legislation being developed by the
Department will address this issue and the transfer provisions will be modified
accordingly.

Guidelines will be developed to provide for the explanation of the purpose,
nature and implications of the proposed transfer of a child protection order to
the child and the child’s parents.®’

The Committee notes that the New Legislation is to address the criteria to be
considered by the Court when making a judicial transfer of a child protection

proceeding.

CREATION OF AN OFFENCE AND PROTECTION AGAINST DOUBLE JEOPARDY

Discussion

3.89

3.90

The Model Bill contains provisions, absent from the Bill, relating to:

creation of an offence if a person without lawful authority withdraws a child
from the place in which the child had been placed under a child protection
order. Commentary in the Model Bill on the provisions notes that it would be
desirable for each jurisdiction to adopt the offence provision, but that adoption
is not mandatory; and

protection against double jeopardy. Protection against double jeopardy may
take the form that if conduct constitutes an offence under two or more laws, a
person who is convicted, found guilty or acquitted of the offence under one
law is not liable to be prosecuted for the offence under another law.

In relation to whether or not to impose a penalty the Department advised the

subcommittee that:

“The intent of the provision is the location and return of the child
rather than the imposition of criminal sanctions against a person who
has unlawfully taken the child. In the vast majority of cases, such a
person is an aggrieved parent or relative of the child. Wherever
possible, the Department endeavours to work co-operatively with the
child’s family with the ultimate objective of returning the child to the

66

67

Ibid.
Ibid, p.7.
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family.  The imposition of criminal sanctions can be counter

productive to achieving this objective.

Existing sections 125 (Offence of interfering with wards or children
placed under control of the Department) and 142 (General Penalty)
of the Child Welfare Act 1947 gives the Department some flexibility to
seek criminal sanctions when considered appropriate in specific

cases.”™®

391 The Committee notes that Western Australia has a provision (s. 125 of the Principal
Act) that prohibits the removal of a child from the custody or care of a person who has
that custody or care pursuant to the child protection legislation.

3.92  The subcommittee was advised by the Department that a number of other states have
not included these provisions and that:

“These provisions [contained in the Model Bill regarding the creation
of an offence and protection against double jeopardy] do not refer to
the interstate transfer of child protection orders and proceedings per
se but to interstate applicability of offences in relation to non-
transferred orders. Due to the legal complexity (including matters of
extra-territorial application) of these provisions and their potential
interaction with current provisions in Part IX of the Child Welfare Act
1947, it was decided that these provisions would be included in the
new replacement legislation being drafted by the Department.”™

Observation

3.93  The Committee notes that the New Legislation will address issues raised by the Model
Bill relating to the creation of certain offences and protection against double jeopardy.

Recommendation

Recommendation 4: The Committee recommends that the Child Welfare Amendment
Bill 2001 be passed without amendment.

68 Ibid, p.3.
69 Ibid.
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Hon Jon Ford MLC
Chairman

Date: March 12 2002
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APPENDIX 1
LIST OF SUBMISSIONS

No Author Date

1 The Department for Community Development November 13 2001

2 Lobby Against Sexual Exploitation of Children in Australia November 28 2001

3 Australian Association of Social Workers undated but received
November 29 2001

4 National Association for Prevention of Child Abuse and | November 28 2001

Neglect (WA)

5 Department of Justice (formerly Ministry of Justice) November 30 2001

6 Children’s Court of Western Australia. November 29 2001

7 Western Australian Police Service December 5 2001
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APPENDIX 2

IDENTIFIED STRUCTURES FOR UNIFORM LEGISLATION

The former Legislative Assembly Standing Committee on Uniform Legislation and

Intergovernmental Agreements identified and classified nine legislative structures relevant to

the issue of uniformity in legislation. A brief description of each is provided below.

Structure 1:

Structure 2:

Structure 3:

Structure 4:

Structure 5:

Structure 6:

Complementary Commonwealth-State or Co-operative Legislation.
The Commonwealth passes legislation, and each State or Territory
passes legislation which interlocks with it and which is restricted in
its operation to matters not falling within the Commonwealth’s
Constitutional powers.

Complementary or Mirror Legislation. For matters that involve
dual, overlapping, or uncertain division of constitutional powers,
essentially identical legislation is passed in each jurisdiction.

Template, Co-operative, Applied or Adopted Complementary
Legislation. Here a jurisdiction enacts the main piece of legislation,
with the other jurisdictions passing Acts which do not replicate, but
merely adopt that Act and subsequent amendments as their own.

Referral of Power. The Commonwealth enacts national legislation
following a referral of relevant State power to it under s 51 (xxxvii)
of the Australian Constitution.

Alternative Consistent Legislation.  Host legislation in one
jurisdiction is utilised by other jurisdictions which pass legislation
stating that certain matters will be lawful in their own jurisdictions if
they would be lawful in the host jurisdiction. The non-host
jurisdictions cleanse their own statute books of provisions
inconsistent with the pertinent host legislation.

Mutual Recognition. Recognises the rules and regulation of other
jurisdictions. Mutual recognition of regulations enables goods or
services to be traded across jurisdictions. For example, if goods or
services to be traded comply with the legislation in their jurisdiction
of origin they need not comply with inconsistent requirements
otherwise operable in a second jurisdiction, into which they are
imported or sold.
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Structure 7: Unilateralism. Each jurisdiction goes its own way. In effect, this is
the antithesis of uniformity.

Structure 8: Non-Binding National Standards Model. Each jurisdiction passes its
own legislation but a national authority is appointed to make
decisions under that legislation. Such decisions are, however,
variable by the respective State or Territory Ministers.

Structure 9: Adoptive Recognition. A jurisdiction may choose to recognise the
decision making process of another jurisdiction as meeting the
requirements of its own legislation regardless of whether this
recognition is mutual.
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TENTH REPORT APPENDIX 3: Letter to Department Dec 21 and Department’s Reply Jan 29
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LEGISLATIVE COUNCIL STANDING COMMITTEE 0N LEGISLATION
SURCOMMITTEE ON THE CHIOLD WELFARE AMENTMENT BILL 2001

QUESTIONS FOR THE DEPARTMENT FOR COMMUNITY DEVELOFMENT, FAMILY AND
CHILDREN'S SERVICES: DIECEMIER 21 2001

Please note that this paper is provided for discussion purposes only and does not reflect any
conclsded view of the Subhcormmirttes,

CLAUSE 5 (PROPOSED SECTION 3A): ‘BEST INTERESTS OF THE CHILD'
PRINCIFLE

Submissions received by the Subcommities suggest that thers should be some guidelines or
checkbisis to ensore that & nomber of epindons are taken into sccoumt: and there 15 a

mechandzin lor accountabdlily ne the standards of whai is the best interest of the child is open
1o subjective views and application of personal beliefs, which may or may not be guided by up
o date educalion on cinld development.

I. I'n Western Awsiralia, how is the concept of 'besi inferesis of ihe child® curremily fudged
(on common law indications, by checklisd or guidelines — compulrory or permissive)?

1. Why are ne factors stipulaled in the legizlation as they ave in otfier states (for example,
the Family Leaw Act 1975 (Cth), Children and Young People Act 1999 (ACT))?

CLAUSE 7 (FPROPOSED SECTION I10C: DMSCLOSURE OF RELEVANT
INFORMATION TO CERTAIN AUTHORITIES

Proposed Sectdon 10C provides for exchange of information between the Director Ceneral of
the Department and 8 “corresponding authority™ or a “public awhenty”. The information
must he relevant to the health, safety or welfare of the child, or the performance of functions
under the principal Act, defined as “relevant informotion™ by the Bill.

Submissions received by the Subcommittes rae the question of “how doer thiv i with new
privacy legistanoan™ and suggest that teere may nesd o b insered in the Bill & clause

referring to the privacy legislation caveats, such as comsenl i use and disclose personal
rnlormatson,

The Subcomamittes notes that the Child Welfare Amendment Bill 1998 (1998 Bill) (although
dealing with the establishment and eperation of a particular Register) contained provisions
relating to the collection, eollifion, storsge and destruction of and access to information an the
identified register. It also created an offence in respect of uwnauthorised use and access to
information stored on the register and exempled the access provisions of the Freedom of
Informanion Act froom information obtained lor wee on the register. The Legslarion Commines

of the 35® Parliament reported on the 1994 Bill and made a number of recommendations for
amerdment.

AT AN Mila e aeain o wn Chasiripa fi Diepa el 011131 0 doe 1
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Lepuniation Commitee: Subsommidias an the Child Welfare Aserdwent Bill 2001

4. How will information obteined under proposed section 10C be stored and wsed (for

example refer to the attached pages 31 -36 of Report 54 of the Legislation Committee of
the 35 Parliament)?

4. Why are matters addressed in the 1998 Bill not addresved in the Bill?
5. Will these matters be addressed in a legislatve or administrative manner?

CLAUSE 9 (PROPOSED SECTION 67 WARRANT TO APPREHEND CERTAIN
CHILDREN

It is usunl for legislation to place the onus on the person exercising a wasrant to produce the
WLTTanL prior fo executing its powers s opposed to ppon request {proposed section 67(63(T)).

. Why is the warrani only to be produced in response fo a request?

7. When a warrani fo apprehend a child is granted and the child is hidden or removed 5o
that the apprehension order cannct be implemented, should a penalty be imposed, for
example, a warrant for the arrest of the offender andfor o substantial fine?

CLAUSE 10 (PROPOSED PART VIIIA): ss120C = 120F = ADMINISTRATIVE
TRANSFER OF CHILD PROTECTION ORDERS AND PROCEEDINGS

Froposed section 120C - When Director-General may transfer order

1
Proposed soctian 120C01) et three factors which mmst be met when the Director General
may make a transfer of a child protection osder (“sdministrative transfer™), inchuding the
consent of the relevant interstate officer. The Model Bill lists a further factor missing from the
Bill - that is, depending on the type of order, the consent of the child's parents and any other
person who is gronted access to the child under the order (clauses 3(1)(d) and 4 Model Bill),
The Subcommitiee refers o footaote 4 of the Bodel Bill.

8 Why does the Bill make no provision for the involvement af the child and his or her
Samily in the decision about the trangfer of the child protection order (either by consent

or offierwise )

Generally the concept of natural jostice requires that when a decision is to be made which will
affect the rights, interests or legitimae expactations of a person, that person is to be accordead
the procedural fiimess of knowing about the pending dectsion an having an opportunity to
make a submission. Tt is conceivable that o chidd’s parent would have a right and interest in
the administrative transfer of an onder to do with their child and the provisions of the Bill do
mot appear 1o afford nateral justice, although there is an ability to appeal a decision onee it has
bean made.
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Uniestiont for Department for Commuedty Develo pement

8 How are natural justice issues addresved in respect of administrative transfers of child
profteciion orders?

Proposed section 1200- Matters to have regard to when considering an administrative
tramsfer

Froposed section 1200 provides for the Director General to have regard to certaln matters
when deciding whether or ool (0 transfer a child protection arder to ancther State. The Model
Bill legislatively sets outl matters thal the [Director Creneral] mest have regard (o when
determiming whether to transfer a child protection order by reference 1o section 119 of the

Children and Young Persom's Act 1989 (Vic). Similar guidelines are ahsent from the Bill.
The Subcormminee refers o foomoe 5 of the Model Bl

I0. What criteria will guide the Director General when making an administrative transfer
af a child protection order?

11. Why is this criferia not sef onf in legislation?

12, Why does the decision not also include an assessment of the impuct of any Family Conre
proceedings?

Froposed section 120E - Nolification of decision to transfer

Proposed section 120E provides for the provision of nofice of the decision to tmansfer to
certain people, the contents of the notice and provides for dispensation of notice if “it cannot
be given after all reasonable efforts”. The proposed section requires notice to be given to
“Any other person considered by the Director-General o have o direct (nlerest in the care,
welfare or development of the child”. This is additional to the Model Bill.

13, What does “direct interest™ mean? Please give an example.

4. How and when will the purpose, nature and implications of the propesed ftransfer of a
child profection order be explained fo the child, (ke child’s parents, and any person with
a “direct interest™]

I5. Will thix Be by way of guidelines ax in Victoria? If so what ix the siafus of these
guidelinaes?

Proposed section 120F, 120L and 1200} - Limitation perbsds for appeals

Proposed section 120F(1) provides limitation periods for appeals to the Suprense Court from
administrative transfers of child protection orders, The clawse also provides that the Supreme
Court may not extend the fime limit in which an appeal may be instituted, The respective time
limits heing 21 davs after the decision of the Director General to transfer a child protection
order,
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Notice of the administrative decision to transfer (proposed section 120L) must be given to
specified persons as soon as practicable but in any evenl no later 3 working days after the
decision was made. The time within which to apply for & judicial review mmast be made within
21 working days afier the date of the decision. In some cases this may mean that 2 person has
only 18 days to lodge a review.

I’ administrative transfers could only occor where the consent of relevant parties such as the
child and the child's parent and the child's carer had been obtained then the effect of the
limitation of review may be less objectionable.

Proposed sections 120042} and 120042} provide limitation periods for appeals 1o the Supreme
Court from judicial wansfers of child protection orders and translers of child protection
proceedings. Each clause also provides that the Supreme Count may not extend the time limit
in which an appenal may be instinuted. The respective time limits being 10 days after the
judicial order to transfer a child profection order or proceeding is made.

16, What is the standard period for appealing decisions made under the principal Act?

CLAUSE 10 (PROPOSED PART VIILA}: ss1200 — 120L - JUDICIAL TRANSFERS OF
CHILD PROTECTION ORDERS

Proposed section 1201 — Court to have regard to certain matters

Proposed section 1200 seis out matters that the Children's Coun must have regard o when
determining whethes to transler a child pretection order to another state, This reflects the
Model Bill except the Model Bill also requires Court to have regard to specifisd matters
(reference to section 87 (1) of the Victornan Act), The Subcommittes refers o note 11 to the
bodel Bill.

The Mode] Bill also requires the Court to have regarnd (o any information given lo the court by
the [[Hrector Gepernl] under that person’s obligation to inform the court of certain matters in
relation to sentencing orders in force in respect of a child, or criminal procesdings pending
agminst a child. The Subcommitice refers o note 14 to the Model Bill. It iz noted ihat Bill
requires the court to have regard to such informatton when making n transfer of a child
prefection procesding: proposed section 120042).

I7. In what eircamsiances would the Direcior General apply for fudicial iransfer of a child
pfﬂl'ﬂ:'l'fuh order?

18, What criteria will guide the Children's Couwrt when making an order te transfer a child
proteciion order?

1%, Why ix this critersa pof yei ouf in legisiation ?
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28, Why does the Bill aot include reference to matters the subject of clouse 12 in the Model
Bill, in respect of the fudicial transfer of child protection erders?

2. Commentary on Model Bill suggests that there could alvo be a provision requiring the
{secretary] to seek to explain as far ar practicable, the purpose, nature and implications
af the proposed transfer of a child protection order fo the child and the child's parents.
Victoria is implementing this provicion by way of guidelines. Refer to note 13 to the
Maodel Bill. Fow ix thiv matter to be dealt with in WA?

22, What matters wonld the report envisaped by proposed section F20K address?

23. How iz the manner of consulting and Nasing with indigenous gproups addressed? (Refer
for rote 11 o fhe Model Biil)

CLAUSE 10 (PROPOSED PART VIITA): ss 120M = 1200 - JUDICIAL TRANSFERS
OF CHILD PROTECTION PROCEEDINGS

Proposed section 1200 - Service of application

24, The Model Rill provides for notice fo be issued to the child's parents or other person

with whom the child is living: and the child if he/she 5 above the age of 12 years. The
Bill dars noi address notice to the child, Why noi?

25, The Ml refers fo nofiee to any  other person with a  direct  inferest,
What does “direct interest™ mean? Flease give an example, :

28, Would “direct imterest” always include the child’s parents even if nof a party fo the
procesdings?

Proposed section 1200 — Coart to have regard o certain matiers

Proposed section 1200 sets out matters that the Children’s Cowarl must hove regard to when
determining whether to transfer a child profection proceeding te another state, This reflects
the Model Bill except the Model Bill also requires Court to have regard tn specified matters
(reference 1o gection 87 (1) of the Victorian Act).

27, What criteria will guide the Children's Court when making an order to transfer a child
profection proceeding?

28, Wiy iz thix criteria not sef ont in legislation?

Commentary on Modecl Bill suggests that there coald also be & provision requirimg the
[Dhrector Genernl] to seek to expluin as far as procticable, the purpose, nature and ymplcations
of the proposed wansfer of a child protection proceeding to the child and the child's parents.
Victorin is implementing this provision by way of gonidelines. Refer to note 16 to the Model
Bill.

— -
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29, Mow ix thix muatter to be dealf with in WA

CLAUSE 10 (PROPOSED PART VIIIA) - DIVISION 4 = REGISTRATION

Comenentary on the Model Bill suggests that there could also be a provision requiring the
[Birector General] to seek 10 sxplain as far as practicable, the purpose, namre and implications
of the order to the child and the child's parents. Victoria is implementing this provision by
way of guidelines, Refer to note 18 to the Model Bill

30, How is this marter fo be deal with in WA?
CLAUSE 10 (PROPOSED PART YIIA) = MYVISHON 5 - MISCELLANEOLUS

Commentary on the Model Bill suggests that there could also be & provision for Maor
children requiring courts 1o have regard to, amongst other maters, the family md commuonity
groups. Refer 1o note 21 o the Model Ball. This matier is absent from the Bill. A provision in
relation to child profection departments {not the court) is contained in the Protocols,

3L In the context af thiv Bill, kow aré the interests of Maori and other indigenous children
dealt with or propased to be dealt with in WA?

Proposed section 1207 enables the Director General (o discloss an interstate officer such
information necessary for the imterstate officer to perform his of her child welfare duties and
responsibilities, Commentary on the Model Bill moots that “each state would ensure char i
had adequate confidentiality clousey in ity legislation {eg all stares whuld ensure that they
kawe legislafion fo protect the confidentiality of notifier details )" Refer to note 24 to the
Maodel Bill. The Subéommitiee notes that the 1998 Bill contained quite detailed provisions
dealing with the ramifications of the Freedom of Information Act,

32, How have these matters been addresced in WA Y

CREATION OF AN OFFENCE AND PROTECTION AGAINST DOUBLE
JEOPARDY

The Model Bill contaims provisions, absent from the Bill, relating to the ereation of an offence
if a person withour lawful suthority sithdraws a child from the place in which the child had
been placed wnder o child protection order. Commentary on the provisions nofe that it would
e desirable for each jurisdiction o adops the olfence provision, but not mandatory (refer (o
note 27 1o the Model Bill),

33, How are these maiters addreszsed in WAT

The Model Bill contmins provision, absent from the Ball, retating to protection against double
Jeepandy.

34, How are these matiers addressed in WA P END
[

1Tk T &N M i v i, i i o e Drprereraeree 0 133 1 does

G:\DATA\LN\Inrp\In.cwa.020228.rpf.010.xx.d.doc 45



Legislation Committee

TENTH REPORT

Department for Community Development
Gavermnmant of ‘Western Australia

Your Ref: 360 .cws

Hon Giz Watson MLE
Comvenor of Subcomminics
Legislaibon Coanell Standing Committes on Legislation
Subcomminies on the Child Welfere Amenidsnent Bill 2000
Pastinmer Houss

PERTH WA G}

Diear s Walson

Lngmiry inte Chidd Wellare Amendment B 2061

Thenk yon for your leter of 21 December 2000 sseking a responss from ihe
I.Hp-m.m:n.: [[=1} Cl.].l'ﬂ'lll.lllilj' Loy elepiment (o questions which have esiscn as o resalt
of the pebeotuminee' s consideraibons.

T enclose the Depariment's response for the subcommifiee's consideration

Your lelter refers fo the pormal prectics of Legislative Councl standing commattess o
authorise the publication of wehmissions (including comespondence) &1 some stage
driring 1t {mdjuinies, which are then availsble to the public on regquest,

The Depariment i Community Developmest doss ot regard il respomss s
cepfidential and therelore makes oo request o prohihii pehlication

Pleage comact Tarm Gupta, Direcior Legal Services, on 9222 265, if yoa hove any
JUEriES CONCETENE, 1J1E]l¢|;'|.|r!1'rh=1'1 PES[R SR,

Fours sincerely

4 |r
Bragier L_H""f
G DIRECTOR GENERAL
DEPARTMENT FOR COMMUNITY DEVELOPMENT

2% January 2002

Ciffice of (ba Evreciay Gersral
183 Byl S, Bt Perth WA 6004, (P10 oo £554 Kan Peah 0§ GIRT)
Tlephere {050 DOTD 3504, Faeiirmale (U} 9200 D043

46

G:\DATA\LN\Inrp\In.cwa.020228.rpf.010.xx.d.doc



TENTH REPORT APPENDIX 3: Letter to Department Dec 21 and Department’s Reply Jan 29

Legislative Council Standing Committee on Legislation
Inguiry into Child Welfare Amendment Bill 2001

Department for Community Development Response
to

Ouestions raised by the Subcommittee on the
Child Welfare Amendment Bill 2001

CLAUSE § (PROPOSED SECTION 3A): ‘REST INTERESTS OF CHILD'
PRINCIPLE

L. In Western Australia, how Is the concept of ‘best interests of the child’ currently
Judged fon commaon law indications, by checklist or puidelines — compulisive or
Permissive)?

In Western Australia, *best interests of the child' are determined according to the
individual circumstances and relevant factors of cach case, wgether with the use of
common law indications. The Department 15 of the view that this system works well

and provides decision makers with the preatest degree of flexibility to determine the
child's besi interests.

2. Why are no factors stipulated in the legislation ax they are in other states (for
exumple, the Family Law Act 1975 (Crh), Children and Young People Act 1999
(ACT)

There is debate as to whether or not provisions detailing whal constitutes *best
interests of the child' should be defined in legislaion.  'While the Faomily Low Act
1975 (Cth), and Children and Young People Act 1999 (ACT) insert such guidelines,
there is other successfully operating legislation, (for example, Adoption Act 1994
(WA}, Childeen and Yourng Persons Aot 1989 (Vic)), which does not define *bests
interests of a child® in a prescriptive sense, The Adoplion Act 1994 (WA) is
administered by the Department for Community Development.

The Department’s prefemred position is thal the legislation should not be overly
prescriptive.  Maximuom flexdbility needs 1o be available to decision makers when
defermiming the best interests of a child. Otherwise it may be oo restrictive for some
cases, as it may not allow consideration of certain factors in a case, which obviously
contribute to determining the best interests of the child, bul which are not prescribed
in the legislation,

Dicpaig=cnl fis Commumity Deeelog Rrs; l:-l:._l-'_' (boem. Laglelative Councll Smndisg Commites en Lagutstizn:
Subcorrmines of tie Okl Wellnt Ascndmesl Ball HE00: 34 lanasry 1T
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CLAUSE 7 (FROPOSED SECTION 100 DISCLOSURE OF RELEVANT
INFORMATION TO CERTAIN AUTHORITIES

3. How will informarion sbrained under proposed secrion 10C be stored and used
(for example refer fo the attached pages 31 — 36 of Report 54 of the Lepislation
Commities of the 35 Parliament)?

4. Why are maiters addressed in the 1998 Bill nof addressed in the Ril?
5 WOl chese miatters be addressed in g legislative or adminisirative manner?

There are no provisions in the existing Child Welfare Act 1947 that provide for the
exchange of information between government deparmments and the Department for
Community Development. From time to time, at a practice level, some Government
departments and agencies have been reluctant to releare information that would assisi
the Deparment in its efforts o profect children, particularly in relation to
investigations of child maltreatment allegations. Proposed section 100 in the 2001
Amendment Bill is specifically aimed nt nddressing this problem. [t is not intended 1o
replicate the objectives or purpose of the 1998 Amendment Bill. Tts aim is to remove
barriers to communication and information exchange between public authoritics when
general concemns exist for a child®s safety and health, This will strengthen avenues for
case collaboration and joint working betwesn the Depaniment and public authorities.
Such collaboration 15 vitally imporiant when the Department is secking to substantiate
incidences of reported child maltreatment.

Ii iz emphasised that proposed clause 100 does not suthonise release of information to
nun-government organisations or third party individuals. Flrther, it is only an
enabling provision for government agencies to exchange information. Government
agencies do nol have o provide the snformation reguested ond have the opporunity to

dizcuss any concerns with the Department prior to making & decision whether or not
to releass the actual information.

It is planned to implement proposed section 100 administratively through expansion
of existing reciprocal guidelines with relevani public nuthorities

Information obtained ounder proposed section 100 will be recorded and stored in
Depariment for Community Development files, in sccordance with the Department’s
administrative instructions, In addition, Public Sector Administrative Instrisction 711
{covering all of government) prevents a public officer from disclosing information

except in the course of his or her official duty and with the express permission of the
chiel executive oflicer.

CLAUSE 9 {(PROPOSED SECTHMN 67 WARRANT TO APPREHEND
CERTAIN CHILDREN

6. Why Iz the warrant only to be produced in reiponse (o a request?

The Department’s policy s to have the greatest amount of flexihility so that warrants
can be validly execuled whether or not anyone other than the child is at home and

Drpariment for Comueunity Development o B Cucsh From Lepeeiaine Council Standmg Commities on Legisl seon:
Subcommuses on the Child Wl fsre Amendmar U0 2007 24 Janagsry 000
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whether or pot the warrant was shown (unless, of course, the occopier asked to see the
warrant).

Parliamentary Counsel bas advised the Depamment that there are examples of
legislation where authorities or warrants need only to be produced if someone asks o
see the warrant,

Criminal Code 5. 232 {(general duty of person executimg any process of warmant
1o have it with him, snd o produce i if required)

Agriculture and Related Resources Protection Act 1976 2. 11{2)
Agriculiural Produce (Chemical Residoes) Act 1983 5. 6(2)
Energy Operators {FPowers) Act 1979 5, 46(16)

Environmental Protection Act 1986 5. 87(3), 83(4)

Fish Besources Management Act 1994 5, 178, 1794}

Fuel Suppliers Licensing Act &. 56(5)

Henlth Services (Conciliation and Review) A

L1995 5. 65{1)

Liguor Licensing Act 1988 s. 161{2)(b)

Mines Safety and Inspection Act 1994 5, 27(1)

Cecupational Safety and Health Act 1984 5. 42(2)

Osteopaths Act 1907 5. 39(5), 62(1)

Perth Parking Management Act 1999 =, 21(3)

Petroleum Safety Act 1999 5, 28(1)

Soeds Act 1981 s, 14(2Z)

Travel Agenis Act 1985 s 42(3)

WA Meat Industry Authority Act 1976 5. 24G(2)

7. When a warrant to apprekend a child is pramted and the child s kiddea or
removed so that the apprehension cannot be implemented, should a penalty be

imposed, for example, a warrant for the arresi of the offender andior a
subsrantial fine?

The intent of the provision s the location amd retuern of the child miher than the
imposition of eriminal sanctions against a person who has unlawfally taken the child
In the vast majority of cases, such a person is an apgrieved parent or relative of the
child. Wherever possible, the Department endeavouwrs to work cooperatively with the
child's family with the ultimate objective of retorming the child to the family. The
imposition of criminal sanctions can be counter productive o achieving this objective,

Exisling sections 125 {((Mience of interfering with wards or children placed under
control of the Department) and 142 (General Penalty) of the Child Welfare Aot 1947
gives the Departiment some flexibility o seek criminal sanctions when considered
ppproprinte in specific cases.

Deparmmeni for Commesity Developnant Respones i Cuestioss: fom Lagisluive Couneil Smndisg Cosminee on Legislatine
S b tniaini e ki e Child Wellare Assendamet Bill 3H0E: 34 Jarmoary 2002
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CLAUSE 10 {PROPOSED PART VIITA): 521200 - 120F - ADMINISTRATIVE
TRANSFER OF CHILD PROTECTION ORDERS AND PROCEEDNNGS

Proposed section 1200 — When Director General may transfer order

& Why does che Bill make mo provisien fiee the invelvement of the child and his or

her family in the decision abous the transfer af the child protection order (elther
by consernd or otfierniyel

Genernl Comment: An interstate working party was established wnder ihe
Community Services hMinisters” Council and the Standing Commitiee of Community
Services and Income Administrators to assist with the development of the Model Hill
by WVictoria, Western Australia was represented om the working party, which
deliberated on the clauses of the Model Bill in great detail. During the preparation of
the Maodel Bill, it was agreed that some provisions were o be common o all staies
while other provisions were to be at the discretion of states,

Child welfare legislation in ber stetes has o ramge of child protection orders that can
be imposed by the court. For example, some orders enable the parents w retain
parental responsibility and others cnable access rights by law. The Child Welfare Aot
1947 does not have such flexible options. A child protection order granied by the
Children's Court of Western Australia effectively transfers puardianship of the child
from the parents tn the Director General for the duration of the order, Parents are not
afforded legal access nghts under such orders.

Issucs of involvement by the child, the parents, and family when considering an
administrative transfer will be addressed administratively through case practice
procedurss.

The Department is currently developing replacement legislation that will address the
obvious inadequacies of the Child Welfare Adcr 1247,  The administrative transfer
provisions in the Amendment Bill will subsequently be modified for inclusion in the
new replacement legislation.

9. How are natural fustice issues addressed in respect of administrative transfers
of child protection orders?

Natural justice issues are addressed administratively as part of the case planning
process,

Proposed sectlon 120D- Matters to bhave regard to when considering an
adminlstrative transfer

Fi. What eriteria will gu“: the FHractor Ceeneral when mnﬂng mn ardrriisiraifve
transfer of a child protection order?

The “best intcrests of the child® s the paramount consideration in determining the
approprasiencs: of making an administrative transfer of a child protection order.
Further nssistance is provided by proposed section 1070 and by the "Protoco] for the
transfer of child protection orders and proceedings and inferstate assistance’ which

Diepretinenl for Comseunity Developiment Resgoinss 10 Chiestons Tos Legisleive Counci! Sanding Cormmilles on Legishalion:
Subconmmstice on ihe Child Wellsre Amendrent Bill 2001 34 Jeausey 30032
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has been operational in the Department since 1999, Administrative guidelines will be
amended if required as part of the implementation procedures to be developed in
readiness for the Amendment Bill becoming operational,

T, Why is this criteria not set our in legislafion?

The Child Welfare Act 1947 does not have an equivalent provision to section 119 of
the Children and Young Person’s Act 1989 (Vic) which can be cross referenced in the
Amendment Bill. The new replacement legislation being developed by the

Department will address this issue and the transfer provizions will be modified
accordingly.

12, Why does the decision not alse Include an asvsessment of the impact of any
Farmily Court proceedings?

It 15 most unlikely that there would be any Family Court proceedings in relation to a
child in the care of the Department because of the limitations to Family Court
Jurisdiction if there is an order umder the Child Welfare Aci 1947, Refer section 202
Family Courr Aer FRO7WA).

Proposed section 120E — Motification of decision to transfer
3. "Whar does “direct interest” mean? Please give an example.

Dvirect interest refers to a person who has an appropriate connection 1o the child as
determined by the Director General according to the individual dircumstances of each
case, An example might be a relative of the child, such as a prandparent or aunt, whao
hasz had previous physical care of the child.

14, How and when will the purpose, nature and implications of the propoesed
fransfer af o child protection vrder be explained fo the child, the child's parenes,
and any other person with a “direcr interest™?

Such explanastions will normally occur 5s soom ns possible before the decision is made
to seck transfer of a child protection order or proceeding. The explanations will
normally be provided in persom by Deparimental officers (such as the officer
responsible for supervising the child's placement in Depanmental carel. In some
circumsiances, where relevani, the foster parents of the child may provide assistance
with explaining the situation to the child.

15, "Will this be by way of guidelines as in Victoria? If so what is the status of these
pridelines?

Yes implementation will be by way of guidelines. BExisting administrative guidelines
will be expanded as part of the implementation procedures being developed in
readiness for the Amendment Bill becoming operational

Dhepanterenl for Cu 1Ly Thevelogment Kip 1o Guestons Fom Leglilatihve Counel Stnding Cosmilites on Lagialation:
Suhcnmmaties on the Child WalFfrre Amendment )] 28000; 74 Jeausny 7003
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Proposed section 120F, 1201, and 1200} — Limitation periods for appeals

ra. Whar is the standard period for appealing decisions made under the principal
Aer?

Appeal provisions from the Children’s Court to the Supreme Court must be instituted
within 21 days pursuant to Orders 63 Rule 4 and 65A Enle 9 of the Supreme Cournt
Rules (see also Part 5 of the Children s Court Aot of Western Australia [985),

In cases regarding children, it 15 important that there is no undue delay duc to the legal
system. The time for appeals is deliberatively restricted. Unlike maost other decisions,
a decizion to transfer an order (or proceeding) con not become operative unil] after the

appeal period. It is important that the child concemed not remain in limbo for any
lenger than is necessary.

CLAUSE 10 (PROPOSED PART VIIIA): ssildG - 1200 — JUDICIAL
TRANSFERS OF CHILD PROTECTION ORDERS

Proposed section 1200 — Court to have regard to certain matters

17, In what circumstances would the DNrector General apply for judicial transfer of
a child protection order?

This option ia most likely to be used by the Director General in complex cases where
there is dispute with the child’s parents.

It could alss be used when it is in the best interests for the child o be subject o a
transferred child protection order in the recciving state which 13 not exactly the same

as the original child protection order in Western Australis under the Child Welfare Aot
1947

18 Whar eriteria will guide the Children's Cowrt when making an order ro transfer
a child protection order?

The "best interests of the child® is the paramount consideration in determining the
appropriateness of making a judicial transfer of a child protection order.  Furthers
assistance is provided to the Children™s Court by proposed section 1 200(a) and (b).

19, Why is rhis criterfa ot sef ouf in legislation 7

The Child Welfare Act 1947 does not have an equivalent provision o sections 49 and
87010 of the Children and Foung Perzon’s Act [939 (Vi) which can be cross
referenced in the Amendment Bill. The new replacement legislation being developed
by the Department will address this issue and the transfer provisions will be modified
sccordingly

mpqn;'nﬂ mrmh_hp;:l_l_np;;;ﬂuﬂm Eum Legakative El‘.l.‘d:l.ﬂ'l.l]:{ltt-!ﬂ:;. ;iqd.-._.
Dol in iMee on O Child Witlare Ameadment FHID 20000 34 Rardary 2007
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20, Why does the Bill not include reference to matiers the subject of clause 12 in the
Model Bill, in respect of the judicial transfer of child profection orders?

This was an optional provision for states to consider. Mot all states have inserted the
provisiom, The Deperiment considers the provision more relevant o child protection
procecdings whereby issues of puardinnship of the child and whether the child s in
need of care and protection are stll to be considered by the Court. Henee insertion of
proposed section 120082,

The ‘Protocol for the Transfer of Child Protection Ornders and Proceedings and
Intersiate Assistance” contains a requirement for a Departmental officer in the sending
slale o provide prescribed oformation o the receiving  state which  includes

information of any known eriminal proceeding or order which relates to the child and
is still current,

21. Commentary on Model Bill suggesis that there could wlse be a provision
reguiring the [cecretaryf to seek to explaln ar for ay praciicable, the purpose,
nature and implications of the proposed transfer of a child protection order to
thee cfrild and thee child s parents. Victoria is implemenring this provision by way

of guidelines, Refer to note I3 to the Model Bill. Heow is this matter fo be dealr
weidh im WAP

The matter will be dealt with in WA by way of guidelines, similar to Victoria,
22, What matters woild the report envisaged by proposed section 120K address?

It is most likely that the report would include matters, where relgvant, such as:
= the current care arranpements for the child, including the degres of attachment
which the child has to the family who is caring for the child;
# the reasons for wanting o wensfer the child interstate and the estimated
duration of the transfer;
» the possible impact on the child if aot transferred 1o the proposed receiving
Rlale,
the proposed care arrangements for the child in the receiving state;
the child"s stage of development;
the views of the child (depending on the child’s age);
the views of the child's parents, significont relotives and other sipnificant
persons in the child's life;

indigenous child placement issues {covering Aboriginal, Torres Swrait Izlander
and Maor children where relevant},

23, How is the manner of consaliing and Nasing with indigenous groups addressed?
{ Refer for note [ fo the Model Bill)

Child welfare legislation in all other states of Australia has indigemous child
placement principles in their respective legislation.  In Western Australia, such
principles are part of Departmental guidelines

Al o practice level, the Department emplovs Aboriginal officers throughout the state
who hisise between Departmental case workers and local Aboriginal communities,

Dq.-'hu:li inr I'_'unnrl.rrrllr D:v:lr:l'nrrll Response i {Juessiioes Frm I:'ulul.hu: Caranes] !I-uﬁlfmrh e Legrinlatinm:
Subcommuties an e Child Wallsee Assmdmend 180 3001: 24 Jssuary 20603
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The ‘Protocol for the Transfer of Child Protection Orders and Proceedings and
Interstate Assistance’ includes special comment conceming interstate placement of
indigenous children and refers 1o the "Indigenogs Child Placement Principle® as
Scheduls A 1o the Protocol.

The new replecemnent legislation being dmfted by the Depariment will contain
indigenous child placement principles and provision conceming the requirement to
consult with Aboriginal officers.

CLAUSE 10 (PROPOSED PART VIIIA): ss 120M - 1200 — JUDICIAL
TRANSFER OF CHILD PROTECTION FROCEEDINGS

Proposed section 1200 — Service of application

24, The Model Bill provides for novice fo the child’s parenis or other person with
whom the child is iving; and the child i he/she is above the age of 12 years,
The B does ot addreess potice to the ohild, Why eor?

Proposed section V20N reguires notification o be given to “each pary to the child
protection proceeding the subject of the application®, The child will be given notice
of the transfer application by wirtue of being a party to the child protection
procecdings pursuant to section 33 b)) of the Child Welfare Aot 1947,

25, The Bill refers to notice to any other person with a divect interest, What does
“direct interest” mean? Please pive an example. 1

Dhrect interest refers 1o a person who has an sppropriate connection to the child as
determined by the Director General sceording o the individual circumstances of each
case. An cxample might be a relativie of the child, such as a grandparent or aunt, who
has had previous physical care of the child.

2. Wewnld “direct interest™ always include the child's parents even if not a party fo
the procesdings?

The parents of the child are a party (o the proceedings pursuant (o section 3003b) of
the Child Welfare dev 1947

Mote clouse & of the Bill, which iz a proposed amendment to section 4 of the
Child Welfare Act 1947 conceming the definition of ‘parent’ (which cumently does
not include a father who has never been mamies (o the child s mother). The proposed
amendment will ensure that the unmarried father of a child who is the subject of child
protection proceedings is recognised as & party to the proceedings.

o - - —— __hl_‘:-__- i '“.-\.-L-E e e R .u"... '.|. -
Smhcommanss on the Child & eifere Amerdmeni [l 2000 T4 lenoary 2000
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M

Froposed section 12000 - Court to have regard (o ceriain matiers

27, What criteria will guide the Children's Court when making an order to transfer
a child proteciion proceeding?

28, Why i this crirevia nof set out in Iegislation?

The “best imterests of the child® is the paramount consideration in determining the
appropriaicness of making s judicial frensfer of a child protection order,  Further
assistance is provided to the Children’s Court by proposed section 1200,

To some cxtent, proposed section 1200 sets out in legislation enteria for the Court 1o
follow when considering an application to transfer child protection proceedings

The Child Welfare Act 1947 does not have an equivalent provision to section 87(1}) of
the Children and Young Percon's At 1989 (¥ic) which can be cross referenced in the
Amendment Ball, The new replacement legislation being developed by the
Department will nddress this issuee,

29, How ix this matter to be dealt with in AP

The matter will be dealt with byway of guidelines cather than Jegizlation,

CLAUSE 10 (PROPOSED PART VIIIA): - DIVISION 4 - REGISTRATION

0. How ix this moiter to be deali with in AP *

The matier will be dealt with by way of guidelines rather than legislation.

CLAUSE 10 (PROFOSED FART VIILA): - BPIVISION 5 - MISCELLANEOQOUS

31 In the context of this Bill, how are the interests of Maorf and other indigenous
children dealt with in WA?

The matters will be addressed administratively through guidelines. The *Protocol for
the Transfer of Child Protection Orders and Proceedings and Interstate Assistance’
includes the *Indigenows Child Placement Principle’ as Schedule A to the Protocol.
Departmental officers are required to comply with the Frotocol.

The new replncement legislution being drafied by the Depamment will contain
indigenous child placement principles and provision conceming the requirement to
consult with Aboriginal officers,

hm:é;mhwwm mhwaﬁllﬁmr:fmkﬂhﬁl Comemrstier on Lege’un| oo
Bubsomesimes on vhe TRAD Wellwrs & mandmeni 1] 3001: 24 Jsuscy 2003
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10

12, How have these maiers been addressed in WA P

The Department currently addresses issues of confidentiality by way of guidelines and
pdministrative instructions. For example, there is a specific administrative instroction
which directs Departmental officers not to release the name of a person who notifies
the depariment of & child maltrestment allegation or infommation which may identify
such a person, except in the course of court proceedings or in order to protect a child
and onfy with the endoersement of the Director Legal Services.

The new replacement legislation being developed by the Department will contain
confidentiality provisions. The Deparment will rely on adminigteative instructions
and guidelines until such time as the provisions in the new legislation are introduced,

CHEATION OF AN OFFENCE AND FROTECTION AGAINST DOUBLE
JEOPARDY

I3 How are chese mamers addressed fn WAF
4. How are these matters addressed in WA?
A number of other states have not included these provisions,

These provisions do not refer to the interstate transfer of child protection orders and
procesdings per se but o interstate applicability of offences in relation o non-
transferred orders. Due to the legal complexity (mcluding mattérs of extra-territonial
apphcation) of these provisions and ther potential inferaction with current provisions
in Part IX of the Child Welfare Act 1947, it was decided that these provisions wouald
be included in the new replacement legislation being drafied by the Department,

Prepastmard fror iy Develeg i Tlexg o > frem Legialasive Council Blanding Commitices on Legislatine:
‘Eebiamumimes on the Thild Welfars Amendmsent B 3007 34 Paressry J10HE
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STANDING COMMITTEE ON LEGIHLATION

SUBCOMMITTEE O THE CHILD WELFARE AMENDMINT B 2

Ot Bl 36000 com

81y Jmme Hrazier

Direcior General

Depmitareiil Fof Comeniilty Developiment, Family & Childeea™i 5 e ol
LHY Koyel Siee

HAST PERTH Wa a0

Thor the airention of | W Tara Gepea, Derecion Legal Services

Tigar Ma Brazer

Inguiry info Child Vyeifare Amendment Bill 7001 (Eill)

Thank wou Tos wodin Jetter dated January 25 JO00 (Deparnment’s Rﬂ-ﬂﬂl‘ll‘.‘:} which wes comsideced by
the subcomasiries ol & meeling om Felvuary & 2000, The subcomesinze secks the Dopstmeni's
commameni on the following 155ues

#x ihern is a limiied perod in which ihe review of the Bill musr be compleicd, the sobeoimmine
weonhl eppescinss your nesponas by 10006Mam on Teesday Febraary 12 202 for consideration ol e
subecermmiiee’s menting on Wednesduy Febroary 13 2002, H you v mnable f0 respond by that e,
please coniset ibe Crmmiimee Clerk, bs Fan Prssperis on 9222 7400,

. Answsr | of the Deparimani’s Hesponse: The Depamment’s sereer thar ke concepr off “hest
infarens of the child” i derermined scrording In the individual circumniemcer and Felesant factors

of each care, rogviher with the e of common [ow indicesdons”™ 5 aotsd, 15 there a checklist,
instruction, practice note or cther wrillen material weed by the Depanment when conyidering this
mmamer? 1 os, please provide copiee.

2 Chsmse 6 of the BEl: The propoded ssendment to the definitics of parent’ includes eferesce 1o
“mepmother” ond ‘aepfaber, B is nofod B e erms are not defioed in lepulstion although
‘gep-parent’ s defimed in the Family Coueet dcr FOUT with pefereace 80 mamiages which would
enclude smme-yen partzers who canmct lagally marmry and persons in de facsn relaliosslugs (5. 5),

A de focoo pamser, which is = the peocess of belng defined by the Farily Conrt Amendment Bill
2], {which propossd defimition mclodes seme-sen pariners in desfacto refamiooships) (& ool
mclnded in the definition of *pareat’,

CODATAL Mircrsccwe 000 ln (0} rp ddos
Pasd ks g Holss Peare WA HH Teisimope +681 § 5223 T3

Parspdre: Hoose +E1 § 9030 TRIS  Coesryrias +061 B 0232 7805
B-ream [Grreras Qrrice) connci)Eparl iamment wa, govan
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Ergpalition Cisorelies Pags T
ay I8 it the imeenl of the Bill's defmition to excheds & mepmaother o8 geplather whether m
& hetercsexusl o seme-sex de fecli relaliooship from the definiton of *parem’T

L] Il &, il s B 0 de facio stepmother md sepfather will pee be caughi within the
proposed definition of o *parem” wnd will not be in the same position as a sepenctie
or siepfather that is or has haen maried 1w & birth parent of & child.

el The definition of “parent’ could be eaicndal 1o & de facio sispmother or mepfacher
{whetter in & hetervsenual or same-ger @ fasto mlativnship) by inchiding “de faco
parner’ in the defmition of ‘parens’. This mechasism wouldd tis o the proposed
definiibon = the Pamily Courl Amendmens Bl 2000 whick Bill geopases in introduce
a definstion of ‘de faceo pammes’ and “de facto relatiomsbap® imdo the fnrerpresanion Acr
1984 The sobcommiites seeis e Depariment’s commend on this propossl.

1 Child sdvecnte  Cne submission mdsed the tesoe of a child ndvocsts (jsdeqendent from s
Depariment], The subcommmitiee nites th there is curestly n pils project “The Caolunibus
Froject” being copdacied in WA courms. I8 ir tmended thet the izmue of o child
shvocabemdspendent |ngal represeniacion for childees willl be addressed in the proposed review of
the Child Widlare Aot 7 (Primeipal Act} sl Bxluded in the zew l=gistation?

4 Clavse 9 of the BEl, proposed section 67 - warrante: The Clase Moles to the Bill staie i
warrant penvislons e comenily bol avkilible in the Principal Act, However the subcommmiies
notes 5 2% [power 10 appeelend child [n need of cane and protection withoul wimant); 5 46 [powes
to spgpeehend oheconders witkear warmml; e=d &, 1358 (apprebending a child withowt werrasib of

the Principal Act.

a) How do thees exlsting ssotinns in e Principal Ad intervlaie with proposed seciioss
67 mnd G

B How does the Department carvenily apprehend childrn who have boen commuitied w

the care of e Director Geooral snd mnlsstally semaved T

cl Is ihere iy lomatstion on the exenciee of powers depending on who bs presssr? For
example, whether or not these s an sdulr peesent or i 1he child iz alome?

5. Amswer 8 of the Department's Hesponse: The Degartneni’s answer siaies that it |5 comestly
developing replacement legislation that will sddpess the obvirus insfequacies of e Priscipal A
ind that the adminisirtive oeesfer provisions o the Bill will ssbayuently be modified for
inchanion in the sew legislation
Flease clanfy whether this answer messs dhari:

. the nmpe of child protsction anders will ke addressed by the rew legistation?

L] wiseihit the e lagslation will nddress the critesin 1o be contidessd by the Direcior-
General when makeng an adisisistisive mmsfo?

LA T merth cown 00T L 0 g o S
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Lrpreiadan | e e

Fege 1
& Whether che new legishites wil] mldres: the mmvolvement of o child, parens and s

relative = decisions for adminismacive mansfers and iF 30, wheiber this will be &
rexpuirsmenl for comssliatiom, consent or potlicatios?

It iz normal prastice for Legislative Councll stending commimees o ssthocse the publicaion of
suhmigsions {iscluding eerrespondence) Wl zome @age during it inquiry. These docandiils me den
wrnilabie 1 the pablie on pquen. B is imparant (bst sy reguest o probihit publscation of a8 or pasi
of the Department’s responss he smached when bn s lodged.  State why pon wand @t confidencal. |
you wani peri of the response kept confidentinl please pui this pan o0 4 separalo page(sl. The
atiheommirim will consider fequmsis For eonfidentinlity, i retains the power o pabig any EEpanee
Tha Legiladkve Croinci] my alo sohosize pablication.

BF o havwe: any iuegic please do nol hesitee 10 contact me on 915 7472,
Y ourt timcemly
r
‘Fl'lﬁ.tzjm-.tﬂ,_
Mz Bdia Histjesuan
Principa] Advisary Cfficer

February b ZHIE

D ATALN v i (RHOGTE e 004 g . (s
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o

Department for Community Development
Geovernment of Wastern Australia

Youz Reft 3600 can

Hoa Giz Warson MLL

Conwvenor of Subsommitice

Legislation Council Standing Commitiee ca Legislaiion
Hubcommirtes on the Child Welfare Amendment Bill 2008
Parliament Hauss

PERTH WA 6000
Dhear s Watson
Inequiry imto Child Wellare Amendment BHII 2001

Thank you Far your letier af 6 Febraary 2002 secking a response from the Department
far Conmmisnity Developiseal ta firber questions from the Suboommilies.

[ enclose the Department's response for the Subooimmiiios’s comssdimation

Your letter refers (o the pormal practice of Legislative Counsil standing commmitiees ta
smibarise the puhlication of sahmissiens (including comrespontiencs} wt some snge
during s inguiries, which are then available to the public on requess,

The Deparnment for Commianity Deselopmml does nol regand its respanse as
confldential ani therelore mikes o regues (0 probahil peblication.

Please contact Tara Ceupta, Director Legal Services, on 9222 2600, o you lave any
qaeries conceming the Department”s response

Yours sincerely

E )
ane Brazier
ACTING DIRECTOR GEMERAL
DEPARTMENT FOR COMBLUMITY DEVELOPMENT

11 February 20602

Ol &6 iz Drisectin Gremizil
INP Borysd Sereel, Eaer Perth WA G003 (PO Rian G339 Ban Ferih Al #8000
Telephon {0 ¥l 2304, Fecrimile {08) Y213 2833
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Legislative Council Stupding Committee on Legislation
Inguiry inte Child Welfare Amendment B0 2000

Department for Cammunity Development Response
13
Farther questions raised by the Subcommittes on the
Child Welfare Amendment Bl 2001

B February 2002

I Awwwer I af the Department™s Respoanser The Deportmrenr’s annier that “the
concapt af ‘best inderests of the child” iv determined according to the individioal
clreumarances apd relevanl foctery of eack orie, fogether with the use of
commien fow fedicatens® i mored,  §3 there @ checkiivg, instrmction, praciice
umwmmmmmgmwmmm
mgiter? [f a0, pleave provide copler

Department®s Hisponse:

The Department ilces nig huve o specific checklist or iesifucbon canceming the “hests
icteresis of & chibd”.  Tlowsver, mumerous casework gusdelnes for departmental
officers are drafied fom the perspeciive of the bem interesis of a child, as B8 the
Digpartmenl’s phalesophy of professional proctice. In particular, the Dapastisenl has a
ietalled Case Fractice Manual, which is an imporami ool 0 assist #siT 6 providing
ihe best posmible services to childsen and their famdlies, hher procedures w assis)
cas= workers include Drirecsor General lismtruchions (which detail depurimental poticy
al proceduresy ond the Administraiive Preceduscs and Approvels in Casewark
Marusl. These mameals are easily accessible 10 deparmental olficers thuugh the
Deparimenl’s infranel mile. Copies of tbe manazls can be forwarded 1o the Commtibes
if requared.

Professional tradnkng for officers mvolved m child protection matisrs abso covers b
imierests of child® lasiss,

Semios Casewark Supervisors arz logated in cach of the Depariment’s geopgraphical
panes throughowt ihe state with the respansibilicy for overseging quality assurance in
caie prachce matlers and decisan making with respect i the hest inbereste of (he

B Fam i Fuiganging i Farthir (wnibeni from Leguisave Coamc | Strdtisy Cersiiise us:
legaates Sulnoirmrs S on e Chobdl Wd fary Srrersireers 001 1000 3 Febwnuary 1403
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2 Clawse 6 of the BRI The propoved amendmers o the deflridion of ‘pareut’
includey reference to ‘sigpmother” ard wepfatker®  fF iy mored thor these fermy
are ol defimed in legivtation although ‘step-parems’ ix defimed in the Family
Court Act 1997 with referencs b0 wiariiage which would cxclude seme-rex
parirers whie canael fegally muarry aad persend im de facte relaniomshies (e 5L

A de fucte partaer, which iz in the process of being defined by the Family Courr
Amigndreny BT 007, faiich propoced deffutiion incledes same-rex pariners (o
de-facin relativashipy) iy nod imcleded in the defimition of paremr’

aj Iy i ohe fmrens af the B85 definition o sclade @ Sepmother or stepfather
whether in o heterosevuel or somee-sey de facse relotionihip jrem the
defimition of ‘porent"T

B w0, It appears thad @ de facio stepmother and stepfacher will pot be canghr
within the proposed dyfinition of @ ‘parens” umd will maf be in the same
position ay o sepmenker ar stepfaker that i or hai been married fo @ birth
paread of o chifd

ol The definition of ‘parent’ could be extended tw o do focte sopmeiher or

fﬂﬂﬂhlldﬂmﬂu:ﬂrmﬁﬁ:‘mrﬂﬂmhﬁ#

faefuding ‘de focte partnee” in the definition of ‘parent’.  Thiv mchosios

waoielid te Infe the proporevd defindiion in the Family Conrt Amendmene B

23 which B propeses ta introdice @ definiten of ‘de facie partuer” omd

‘de facty relotivarhip' inte the nterpretasion det [VE4,  The subcommities
rﬂ:wﬂmr&ummmﬂhpw !

Department’s Hespomse:

Section ANFNb) Chikd Welire Aor JOFT identifies the 'porents’ as partics fo
proceedings.  The imtenticn of the propossd amendment is to remove the exisling
anomaly wherely ex-nigtial fathers we pol fecopnaed as pasties ta child prodection
proceedings.  The Dirafting lostnection thot was approved by Cabinel was For the
defimition of “parent’ 1o be amended to inchude a father who is mot marrisd @0 a child"s
mather. Thers was oo mbenbion (or Cabinel approval) to alier the existing provisions
i relnfion &0 step-parenia. One of the important facors in drafting the smendmerds o
the Child Walare 4o 197 wae thot (he amendmoenis sre viewed 5z 5o intesimn,
mimima] measure umii] the mare modent comprehensive replacement legislation s
firalised.

Mhscussoms have more recently occurred wilth the Crowe Solicitors Office who
mutmct Parliamentary Counsel in melstica o Leshisn and Gy law reform. The
Department bas underiaben to eneare that the new replocement children fnd
commuity developmeni Jegislaibon does nal discnmuinale on the basig of sexual
cmeninton or mariinl siabes,

The Depastment’s prefered posibon in relation to pesties o chald protecton
proctndings (as reflected in the replacermsnt legslabion being developed) is that caly
ihe clill, Darecsar Geneml. and persons who have Laafal paremial responsibility for 2

[Dieprarirrenid fior Cewrerncriy Darvs boprrers Marpams i F et Qe fors Lagi ks Lreso ) Sarding Coiaid fe
Legniiine: Subcomre res an i Okl Welflss drmodoent B 50601 8 Fobran 300
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child ghould have oufomatic might in he conmdered 35 3 parly 1o procsedmgs.  [n
additon, the Court should heve the discretion to include any cther person whe 15
comidensd by the Court bo have a direct inberest in the cure, welfare or developmens
aof the: child

Therefore, in summary, the Department would peefer so procsed with the amendments
as propased in the knowiedge that the proposed repleccment begislation will be
consustend wilh mecenl law refoem amendments o ensure thot there arc mo
disermenntory lowe with repard 1o de fscto couples and same sex rELl.I:unmh.'.p;

A Child advocate; Owne submitelon relied the isvue of a child advecae
findependent from rhe Deparfment). The subcommittes nates that there i
currenily a pilot profect “The Cofumbus Prejecr” beipp comducted in WA
Lo, r:awmmm-q.mmmﬂmm
repreveafetior for children sl e addrerved dn the propesed review of the Chdld

Welfare Aot 1947 (Principal Actd and included in the gew legishenon !

Department’s Hesponse:

Yes, the izsue of begal reoresemialion of children in care amd prodection prissdan g
will ke adddiesged i the new chalibren and cofmmurity development begislatian

4. Clouwe § af the BV, propesed section 87 - warranis:  The Clanse Noves fo e
Bl wate that woprars pravisions ao cinrrenily el available in the Principal
Act. However the subcommities noes L 29 (power fe apprefend civild in need of
care aad prodeciion withom warrand); 540 (poser fo apprekend absconders
wirhaut worrgmtl; and e II88 fappreliendiig o chlld stbord warrami of the
Principal Ast.

ajp How da these exiniag sections in the Principal Acr ingeerelane with
propased sectives &7 aud 487

L] Hose does the Departmens caprenily approhend children who have
beem committed de che oore of the INrecgor General and amlanfuilly
rewmgrved

4] flﬂmm‘fﬂhﬂd#ﬂﬂfﬂtmrdunfmmdwﬂgmrwﬁuﬂ

presemsl For exasle, shother or o there is o adull presear ar if
the child by mlome?

Deparimeni’s Hespumse:

Gection 29 of the Okild Welfare Aoy 1947 relstes 1o the initial appeehension of @ child
imte thee care of the Department rather than the isiue of unfawfisl remavul de o pesshly
umbmown place. Sections A6 enid 1388 ol tho Child Welfare Acr 1947 are relevant, in
particilar 1o adelescent children. Curremily there are no peovissons which provide an
efficicnt and effective mechmism o smable ithe retum of & younger child whao hes
bezen semovel from denmrtmeninl care by another person

g Euparerace] Fry Covmreezay D apmaesi Resporss B FUTAR Chatdinm [ Lep it Crncd Sasteg Comaies o=
Lagivmaan St crapd Bet ofs e Ol Welkere i B 2300 B v XNG
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A% present the Departmend has considomble difficulty recovenng children who have
Beeen unlawfally remeoved, Local polics are notifind bul sometimes query the extent of
their poesars in Lthe absence of @ warrsnt, It (3 ot possible a4thou 8 warant 1o use
the Commanweakh Service aud Evecenion of Process der TPP2, io recover a child
mnlawltilly laken mbersiate,

In response to () the propessd provisons do not distingussh between coss: deperding
an whao is present.

5 Awmswer ¥ of the Department’s Rexponye: The Deparimend's answer siales thal
i &5 cwrremify develoming replocemend depivlorion thar will sdidves the abvious
inadeguasies of the Principal Act and that the admindserative fransfier provisiond
in e Bl will subsegueadly be modified for imoliesion in the mew lepichanian.,
Pleaye clardfy whether thiy annwer meany thar;

® i ramge of chid provecrion ovders will be addressed by the mew Jagisiarion ?

= whether the new legilation will adisess the cntenis o e coasifered by the
irector-Gieneral when making an adminivratve transfer?

= whetker the mew legivlarion will address the fmvolverment of @ chilid, parenis
and mear refanive in deciviors for adminbirntin trumgfers mad §f so, shether
dhdy willl Be o requirement for consltarion, corsend oF rotiTemtion

Deparimeni®s Respanse:

Y, H is proposed thot the new legislation will provide for a wider rangs of clild
prolecison anders.

The mew begislatban will comtain 2 set of guiding principles, which will apply 1o all
care and proiecison procssscs meluding an sdminisimiive transfer of an order,

The new kegislation will emphasise he imporance of the child's invalvement in
decigsans coecerning him or her. Reference will alss be made fo the participation of
parstile in cass planming processes.  The legislation will specifically provide for
pareminl eonsent 16 the mnsfer of supervision orders

= mlﬁﬁwnmnrﬂmmjm%uhc..mh"c“hm
Lemtshsizon: Suboormramon on e Chil Wty Axsieenl Bl D01 3 Feveany 7000
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CHILDREN AND YOUNG PEOPLE ACT 1999 (ACT) - SECTION 13.
13 How to apply the best interests principle

(D In making a decision or taking action under this Act in relation to a child or young
person, a person applies the best interests principle if-

(a) the person finds out whether the child or young person is indigenous and, if
the child or young person is, ensures that any relevant indigenous organisation
is consulted in relation to issues affecting the child or young person; and

(b) the person takes into account the following matters so far as they are relevant:
1) the need to protect the child or young person from harm;
(i1) if the child or young person has been abused or neglected-the

importance of responding to his or her needs;

(i)  the capacity of each parent, or anyone else, to provide for his or her
needs;

(iv) the wishes stated by the child or young person and the factors (for
example, his or her maturity or level of understanding) that the person
considers are relevant to the weight that should be given to the childs
or young persons wishes;

v) the nature of his or her relationship with each parent and with anyone
else who is significant in his or her life;

(vi) the attitude to the child or young person, and to parental
responsibilities, demonstrated by each parent;

(vii)  the importance of continuity in the childs or young persons care and
the likely effect on the child or young person of disruption of that
continuity, including separation from-

(A) a parent or anyone else with parental responsibility for the
child or young person; or

(B) a sibling or other family member; or

©) a carer or anyone else (including a child or young person)
with whom the child or young person is, or has recently been,
living; or

(D) anyone else who is significant in his or her life;
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(viii)) the practicalities of the child or young person maintaining contact
with his or her parents, siblings and other family members and anyone
else who is significant in his or her life;

(ix) the age, maturity, sex and background of the child or young person.

(2) Subsection (1) does not limit the matters that the person may take into
account.”
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FAMILY LAW ACT 1975 (Cth) - SECTION 68F
68F How a court determines what is in a child's best interests

(1) Subject to subsection (3), in determining what is in the child's best interests, the court
must consider the matters set out in subsection (2).

2) The court must consider:

(a) any wishes expressed by the child and any factors (such as the child's maturity
or level of understanding) that the court thinks are relevant to the weight it
should give to the child's wishes;

(b) the nature of the relationship of the child with each of the child's parents and
with other persons;

(©) the likely effect of any changes in the child's circumstances, including the
likely effect on the child of any separation from:

(1) either of his or her parents; or
(i1) any other child, or other person, with whom he or she has been living;

(d) the practical difficulty and expense of a child having contact with a parent and
whether that difficulty or expense will substantially affect the child's right to
maintain personal relations and direct contact with both parents on a regular
basis;

(e) the capacity of each parent, or of any other person, to provide for the needs of
the child, including emotional and intellectual needs;

® the child's maturity, sex and background (including any need to maintain a
connection with the lifestyle, culture and traditions of Aboriginal peoples or
Torres Strait Islanders) and any other characteristics of the child that the court
thinks are relevant;

(2) the need to protect the child from physical or psychological harm caused, or
that may be caused, by:

(1) being subjected or exposed to abuse, ill-treatment, violence or other
behaviour; or

(i1) being directly or indirectly exposed to abuse, ill-treatment, violence or
other behaviour that is directed towards, or may affect, another
person;

G:\DATA\LN\Inrp\ln.cwa.020228.1rpf.010.xx.d.doc 73



Legislation Committee TENTH REPORT

(h) the attitude to the child, and to the responsibilities of parenthood,
demonstrated by each of the child's parents;

(1) any family violence involving the child or a member of the child's family;

()] any family violence order that applies to the child or a member of the child's
family;

(k) whether it would be preferable to make the order that would be least likely to
lead to the institution of further proceedings in relation to the child;

D any other fact or circumstance that the court thinks is relevant.

3) If the court is considering whether to make an order with the consent of all the parties
to the proceedings, the court may, but is not required to, have regard to all or any of
the matters set out in subsection (2).

4 In paragraph (2)():
Aboriginal peoples means the peoples of the Aboriginal race of Australia.

Torres Strait Islanders means the descendants of the indigenous inhabitants of the
Torres Strait Islands.”
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FIFTY FOURTH REFOET Chrster T; Clamse d, #8300
CHAPTER 7
SPECIFIC PROVISIONS OF THE Bl — CLAUSE 4, ##120C
REGISTER TO BE KEPT
INTRODLCTION

A | Proposed sectzon 120C describes how the manager onest keep the register, the name of
the register and the form or medium in which it may ba kept,

7.2 It is gencrally agreed betwesn all partics invelved or inferested in the register that
security is of primary importance in the cstablishment and maimtenance of the register.
Ii can be said that gecunty considerstions need to address the issues of;

" mmanihonsed sccess;
. misuse of information:
. privacy; and
. alteration of informetion.
13 In addition, it iz also necessary Wy consider ancillary issues poch as the backing wp of

datn, data corruption by sefbware apd bardware failures, fire or other destriction of
information, and the production of statistical reperts for educational purposes,

SUEMISSTIONS

T.4 It i5 & common wrgument within the submissions that there should be mechanisms in
place o maintain the security of the register. Perhaps the question to be asked is; "Are
there appropricee fechnical and orparisational meatures in ploce  apainsi
unauthorbed or unlawful processing of or access fo persamal dava? ™

15 In their submission 1o the Committee, HALD suggested that security is not ensursd as
thers iz liftle regulation of soch matters in fhe Bill and tha Minister i3 able to
defercine in which form the register is kept ™

7.6 CPUFMH argued in their submission to the Comuniites ther the sharing of
information, which is crocial to the successful operation of the register, mevitably
limits the level of security available to sech mformaton, 1n sddition, it 15 argued that

Submimiea 9, HALD, p 3.

GADAT A AT LA R g Sty dest 3l
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restricting the fow of informetion 1o repocting sgenciey effectively negates the role
played by non-government organisations in the child protection arena.””

7.7 Oiker submissions have quetied the secunty of mformation held by government
agencies prier 1 entry upon the register.” This is vutside the scope of the Bill and
this reporL

General security measures

TR In evidence to the Commitiee, FOCR provided the following infermation concerning the

SCCUNitY meadsures cumently 1 plivee;

TR Location of register ™

The register ts in the form of ap electionic dambnse containcd on a
stand-alone computer without onling of neteork accese,

The area housing the register 25 secured via an electronic identity
capd and combination locks with a log created of all personnel
paining Bccess.  Acoess 5 pidhorissd and monitored by the
nianager.

Thete 15 1o signages o ipdicale the office containing the reoicter,

The FCS building 15 also secured by way of elestronic identiry
enrds and caméta surverllance.

742 Back-up of information ™

- Data b2 backed np soto o #ie diee thet i3 stered in the same arsa

As at June 2000 FCS was wmvestigating the possibility of backing
up information by way of CD-ROM.

. To ensuce the protection of data fFom fire, FOS 15 also considenng

ofl-sile storage oo ahermatively b fire proof safe located io the same
ared,

Sutmlsslen 13, CFUPMH, p 4,

Sobmisnog 13, Brenda Yourg, p | Sec also Sobmissien 7, LASECA«p 7T
Submission 34, FCS, o 2 & 10,

Subcniesion 38, 7L, 5 1

32
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T83 Digta Securily

Chapior T: Clwuse 4, 51200

. Access to the datshase is pasgword protected™  Access 1o
padgwards. is restricted to the manapger, Relicving Wanager,
Aszistant Mapager and one administrative support officer.™

. Data sdministration and Information Technology (“T7") support is
cuarrently provided by Cormgutes Selences Corporavon and TR
Consulting Pry Ltd. Cootracts with these companmes contain
confidentinlity provisions and confractors are subiected 10 Slate,
pabionn] and at times inlernarional convietion meord checks prior
1o employment. All TT support 15 conducted witkin the secure area
under the supervision of registes st i1

T84 Entry of Information onfo the register

L]

Renarts from government agenaiss are provided to FCS via post or
fazeimile machine housed within the secure area. Afer cach report

is rumbered and recordsd manually, fhe Asnsiam Manager enters
its mformetion onio the register.”

A [ila copy i3 Jept of the infosmation to ensure accorecy. These
files are Xept in the same secure area and deswoved on & 1oiling

aycle of three months,™

. The Asststant Manager transfers informatioa denving from within

FCS vie Zip disk from the FCR Client Information Manapement
System to the register.”

785 Access to and Trangfer of information ™

Repocting agencies are cumently provided with informatien from

the register in two nstances:-

l. In order to confirm the agency's report of maitreatment or o
advise Cial the child has been the subject of & sepert by anodher
agency: detzils provided in such instences inchude the child's
personal details, the natore and dates of reported malireatment

Semission 34, FCE, p 10
Submikion 1T, FCS, p 2,

Thid, p .

i

Lyidemce, FC5 (Fenth, June ¥ 20005 p 13,
Submission 18, FCS, p L.

Ik, 7 3.

% 4 4 9 o * =
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events, the services provided to the child and the apencies
providing them, aod contact detnils for the person who made
the report,

1. In order to advise a requesting agency of whether a person has
had criminal convictions in respect of offences agammst
children: this information is provided where the person is
suspected of maltreating a child who is the subject of an
inguiry.

. Such information is communicated to the relevant agency either
verbally, by confidential facgimile or by post.

TRE Search capabilities and statistical reports V!

. The register has name search capahbilities. To ebtain an accurate
name match, details such as date of birth or parents' rames need to
be entered.

. Statistical reports may be generated by way of a non-networked
printer. FCS suggests that the following information be made

availinhle to reporting agencies via aggrepated informntion reports:
mumber and natore of reports;

- the number of reports made by each agency;
percentage of children the subject of one ot mare repart;

- the number of ‘approved persons’, parents and children
accessing information on the register;

- complimnts received; and

= trends indieated and gaps ideatified

. FCS aplso suggests that daily reports be produced to identify
children who are the subject of multiple reports, identify services
provided and those required, and alert reporting agencies as to
multiple reperts, notification requirements and the need for
miernpency comrminication,

Unanthorised access and transfer of information,

7.9 In {18 submission to the Committes, WAGRO expressed concern i relation to the
potential disclosure of confidential information by FOS staff to unauthorised persons.
WAGRD cited an example (anonymous) where this has ocourred ®

" fiid, p 4.

a4
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710 Corrently, an ‘spproved pesson’ is required 10 identify him or herself when making an
inquiry. Information required includes their name, employing agescy, position,
contact rareker and reasons for the request.  If any doubt a8 to their ideatity remaing,
they are asked to provide a request in writing addressed {o the manager.™ In addition,
FUS maimiaing that reglster stadl and “approved persons” will be subject 1o a criminal
record check™ Such precautions combined with the penalty provisions in the Bill are,

in the opirdon of FCS, sofficient 1o deter unauthoriged of improper access of
disclosure.™

711 TS Bave adwvised the Comealnes thal:

" Al 1ssues of security will be reviewed with the Interdepartmental Cfficers
Committes including the considetration of & Persrmal TdentyBeation Masmber

(""PEN") for approved persens.

The issuing of 2 PI¥ or o similar code to large numbsers of 'approved persons”

is adminisratvely cumbersome and may not be viewed by agencies as
viahle ™

Apcess by parents and guardians of malireated child

TAZ  In 158 subsmssicm 1o the Commotise, TPUTMH expressed concem with the provision
of sccens to information on the iegider 10 pareats or guasdians of the maltrented child.
This is due to the potential Sor parents o7 guardians 10 be invelved in some way with
the malresiment of the chiild™ In this respeet the Commiltes notes that the Bill
granis & dizzretion 1o the manager to cafer or dispense wilth notifiestion (120G
or decline acoess (WE120H3): if it tain -he ‘best interests of Uhe child', These issuss
ara discussed in Chaprers |1 and |4 respectively, ¥

COMMENTS

713 The Commities noies that there appesrs to be appropriste techpical and crganisationn!

meesures W place ageinst unanthonsed or unlawfiol pccess to date mainieined on the
TEgister,

Submisiun ¢, WAGRD,
Suboritsios 3R, FCS, p 3.

Thid, p 4 sl alo Submissien 14, FCS,p 7.
Subrnision 14, FCE, p 10,
fubmisgion 14, FCS, p 7.

o = ¢ £ E B

Submission 13, CFLTMEL p 5,
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7.14

The Comumittee finds that there may be highly sensitive material on the register and
accordingly considers that there needs to be a greater level of accountabdlity in place

to minimise the risk of access to the register by unnuthorised persons through avenues
such a8 impersonation.

T.15  The Committee considers that an approved person ought to be given a PIN 1o add a
further barrier to impersonation. This would ephance orpanisational measures
proposed by FCB to prevent unsuthorised or untawful access to data on the register

36 A T T O g gt
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