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EXECUTIVE SUMMARY AND RECOMMENDATIONS

EXECUTIVE SUMMARY

1 The Child Welfare Amendment Bill 2001 (Bill) was referred to the Standing
Committee on Legislation (Committee) on November 6 2001, under Standing Order
230(d) (now Standing order 230A) of the Legislative Council.

2 The Government has plans to implement comprehensive legislation in early 2002
following a complete review of the Child Welfare Act 1947 (Principal Act).  Delay in
finalising that legislation (New Legislation) has resulted in the need, as an interim
measure, to make a number of urgent amendments to the Principal Act.

3 The Bill amends the Principal Act in addressing five main issues:

a) inserting the ‘best interest of the child’ principle (clause 5);

b) redefining the term ‘parent’ (clause 6);

c) facilitating the exchange of information between agencies (clause 7);

d) inserting warrant provisions (clause 9); and

e) inserting interstate transfer provisions (clause 10), which aspect involves
implementation of reciprocal legislation to facilitate a uniform national
scheme.

4 The major part of the Bill (clause 10 inserting Part VIII into the Principal Act)
implements a national agreement between the governments of Western Australia,
other Australian states and territories and New Zealand, for the efficient transfer of
child protection orders and proceedings for children who move between jurisdictions.

5 Many matters raised during the Committee’s inquiry are currently dealt with by
administrative instruction or guidelines or will be addressed in that manner when the
Bill is proclaimed.  The Committee notes that some of the procedures and practices
discussed by the subcommittee and Committee are to be enshrined in the New
Legislation.
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RECOMMENDATIONS

Recommendations are grouped as they appear in the text at the page number indicated:

Page 14

Recommendation 1:  The Committee recommends that the Government give
consideration to including in the New Legislation principles indicating factors to be
considered when determining the ‘best interests of the child’.

Page 18

Recommendation 2:  The Committee recommends that, in respect of the privacy and
security of information obtained by the Department of Community Development and
‘public authorities’ ( as that term is defined in the Bill) pursuant to the provisions of the
Bill, the Government give consideration to those matters addressed in the former
Legislation Committee’s report No 54, in particular Chapter 7 of that report at pages 31
– 36 which are attached as Appendix 7 to this report.  

Page 22

Recommendation 3:  The Committee recommends that the Government give
consideration to developing legislation regulating the execution of warrants in relation
to children and young persons and in so doing to have regard to the provisions of the
Search Warrants Act 1985 (NSW).

Page 30

Recommendation 4:  The Committee recommends that the Child Welfare Amendment
Bill 2001 be passed without amendment.



G:\DATA\LN\lnrp\ln.cwa.020228.rpf.010.xx.d.doc 1

CHAPTER 1

INTRODUCTION

REFERENCE

1.1 The Child Welfare Amendment Bill 2001 (Bill) was referred to the Standing
Committee on Legislation (Committee) on November 6 2001, under Standing Order
230(d) (now Standing order 230A) of the Legislative Council.

1.2 The Standing Orders require that the Committee report to the Legislative Council
within 30 days of the date that the Bill was read a first time.  On November 8 2001 the
Legislative Council ordered that the time within which the Committee is to report the
Bill to the Legislative Council be extended to not later than March 21 2002.

PROCEDURE

1.3 The Committee appointed a subcommittee comprising Hon Giz Watson MLC
(Convenor) and Hon Kate Doust MLC to progress the inquiry into the Bill.

1.4 The subcommittee approached seven stakeholders1 and placed an advertisement in
The West Australian on November 10 2001 calling for public submissions on the Bill.
The subcommittee also liaised extensively with the Department for Community
Development (Department).

1.5 The subcommittee reported to the Committee in February 2002.

1.6 The Committee thanks the individuals and organisations that provided evidence and
information to the subcommittee and the Committee.

OVERVIEW OF SUBMISSIONS

1.7 The subcommittee received seven responses to the call for pubic submissions.  A list
of these is attached as Appendix 1.  Of the five substantive submissions received:

•  One submission was opposed to the Bill: Lobby Against Sexual Exploitation
of Children in Australia (LASECA).

                                                     
1 Stakeholders were identified by the Department for Community Development and included: Aboriginal

Legal Service of Western Australia (Inc), Children’s Court, Department for Community Development
(formerly Department of Family and Children’s Services), Department of Justice, Legal Aid WA,
Western Australian Council of Social Service and Western Australian Police Service.
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•  Three submissions were in support of the Bill: The Department of Justice
(formerly the Ministry of Justice), Australian Association of Social Workers
(AASW) and the Department for Community Development.

•  One submission was in support of the Bill but raised concerns:  The National
Association for Prevention of Child Abuse and Neglect (WA) (NAPCAN).

1.8 Of the two remaining submissions, the Children’s Court of Western Australia advised
the subcommittee that the provisions of the Bill were unlikely to have a significant
impact on the work of the Children’s Court.  The Western Australian Police Service
did not have any comment on the Bill and advised that administrative matters would
be addressed with the Department once the Bill came into operation.

1.9 Matters raised by the submissions involved consideration of :

•  Clause 5 (proposed section 3A) – ‘best interests of the child’ principle;

•  Clause 6 (section 4 amended) – ‘near relative’ and ‘parent’ definitions;

•  Clause 7 (proposed section 10C) - disclosure of relevant information to certain
authorities;

•  Clause 9 (proposed section 67) - warrants to apprehend certain children; and

•  Clause 10 (proposed Part VIIIA) – transfer of child protection orders and
proceedings.

1.10 These matters are discussed in chapter 3.
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CHAPTER 2

THE BILL AND ITS BACKGROUND

OVERVIEW

2.1 The Bill amends the Child Welfare Act 1947 (Principal Act) in addressing five main
issues:

a) inserting the ‘best interest of the child’ principle (clause 5);

b) redefining the term ‘parent’ (clause 6);

c) facilitating the exchange of information between agencies (clause 7);

d) inserting warrant provisions (clause 9); and

e) inserting interstate transfer provisions (clause 10), which aspect involves
implementation of reciprocal legislation to facilitate a uniform national
scheme.

UNIFORM LEGISLATION - INTERSTATE TRANSFER PROVISIONS

Background

2.2 Child protection is the responsibility of the states and territories and jurisdictional
problems arise when children who have a child protection order made in one
jurisdiction move to another jurisdiction.

2.3 These jurisdictional problems include:2

a) The difference in child protection legislation between the various jurisdictions
does not provide for consistent case support for the children who move
between them.

b) A child protection order made in one jurisdiction is not enforceable in another
jurisdiction to which the child has moved.

c) There is also no capacity for child protection proceedings to be transferred
between jurisdictions.  The need for transfer arises in circumstances where a
child relocates interstate after the proceedings commenced.  The current
process involves the withdrawal of child protection proceedings in the original

                                                     
2 Queensland Parliament, Scrutiny of Bills Committee, Alert Digest Issue No 2 of 2000, March 14 2000, p.

2.
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jurisdiction and the re-commencement of the proceeding in the new
jurisdiction – this is costly and time consuming.

2.4 The major part of the Bill (clause 10 inserting Part VIII into the Principal Act)
implements a national agreement between the governments of Western Australia,
other Australian states and territories and New Zealand, for the efficient transfer of
child protection orders and proceedings for children who move between jurisdictions. 3

2.5 As defined in proposed section 120B in clause 10 of the Bill, a ‘child protection
order’, in relation to a child, means a final order made under a child welfare law in
respect of the child that gives specified persons responsibility in relation to the
guardianship, custody or supervision of the child.

The legislation

2.6 The reciprocal legislation is designed to allow the efficient transfer of children under
the legal protection of one state to the legal protection of another state.  It recognises
that a child’s welfare and protection is best managed by the jurisdiction in which the
child is living.  Most states and New Zealand have already implemented, or are close
to implementing, the reciprocal legislation. 4

2.7 National legislative schemes have been addressed in a 1996 Position Paper on the
Scrutiny of National Schemes of Legislation by the Working Party of Representatives
of Scrutiny Committees throughout Australia (Position Paper).  The Position Paper
emphasises that it does not oppose the concept of legislation with uniform application
in all jurisdictions across Australia.  It does, however, question the mechanisms by
which those uniform legislative schemes are made into law and advocates the
recognition of the importance of the institution of Parliament.

2.8 National legislative schemes can take a number of forms.  Nine different categories of
legislative structures promoting uniformity in legislation, each with varying degrees of
emphasis on national consistency or uniformity of laws and adaptability have been
identified.  The legislative structures are summarised at Appendix 2 to this report. 5

2.9 The scheme to which clause 10 (inserting proposed Part VIII) gives effect, involves
enactment by participating jurisdictions of legislation based on model legislation
drafted by Victorian parliamentary counsel (Model Bill).  A feature of this structure of
model, or ‘template’, legislation is the enactment of nearly identical legislation in all

                                                     
3 Western Australia, Parliamentary Debates (Hansard), Legislative Council, November 6 2001 (Second

Reading Speech), p. 5010.
4 Explanatory Notes to the Child Welfare Amendment Bill 2001, p. 1.
5 Refer to reports of the former Legislative Assembly Standing Committee on Uniform Legislation and

Intergovernmental Agreements (Assembly Committee)  See also: Position Paper on the Scrutiny of
National Schemes of Legislation by the Working Party of Representatives of Scrutiny Committees
throughout Australia.
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participating jurisdictions.  This structure emphasises consistency, assuming the bills
pass through each Parliament as originally drafted.

2.10 The origins of the interstate transfer provisions go back over a number of years and
involved the previous Government.  The decision to develop reciprocal legislation and
accompanying protocols was made by the Australian and New Zealand Community
Services Ministers’ Council in October 1996.  At that time Victoria agreed to prepare
the Model Bill in consultation with a national working party established by the
Council.  Western Australia was represented on that working party. 6

2.11 The Australian and New Zealand Community Services Ministers’ Council endorsed
the Model Bill in 1999 and agreed that each state, territory and New Zealand would
amend their respective child welfare legislation to implement the reciprocal
legislation.7

2.12 The precise degree of legislative uniformity envisaged by the intergovernmental
agreement made by the Australian and New Zealand Community Services Ministers’
Council in 1996 is not clear.  However, it is to be noted that the proposed Part VIII
(inserted by clause 10 of the Bill) is not identical to the Model Bill and appears to
have been tailored to the Western Australian context.  This may go at least some way
towards ameliorating a concern in relation to national schemes of legislation, namely,
that its form is predetermined by an agreement amongst the various Executive
Governments and is presented to Parliament as a ‘given’.

Other legislative responses

2.13 The Committee notes that, at the date of this report, legislation addressing interstate
transfer provisions has been enacted in:

•  Australian Capital Territory (Chapter 8, ss. 298 – 323 of the Children and
Young People Act 1999 (ACT)).

•  Queensland (amendments made to the Child Protection Act 1999 (Qld)).

•  Victoria (amendments made to the Children and Young Persons Act 1989
(Vic)).

•  New Zealand (Children, Young Persons, and Their Families (Trans-Tasman
Transfer of Protection Orders and Proceedings) Amendment Act 1999, part of
the Children, Young Persons, and Their Families Act 1989 (NZ)).

                                                     
6 Western Australia, Parliamentary Debates (Hansard), Legislative Council, November 6 2001 (Second

Reading Speech), p. 5010.
7 Ibid.
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2.14 The Committee’s inquiry concentrated on the differences between the Bill and the
Model Bill, with some comparative reference to legislation in other states.

Previous bills

Overview of child welfare legislation

2.15 The development of new modern child welfare legislation to replace the Principal Act
was commenced but not completed under the previous Government.  During the
second reading speech, Hon Ljiljanna Ravlich MLC, the Parliamentary Secretary
representing the responsible Minister, stated that the delay in finalising that legislation
has resulted in the need, as an interim measure, to make a number of urgent
amendments to the Principal Act.8  The Parliamentary Secretary also advised that the
Minister for Community Development intends to introduce comprehensive legislation
in early 2002 (New Legislation).9

2.16 During the inquiry, many of the issues raised by the subcommittee with the
Department were stated as being addressed in the New Legislation.10

1998 Bill

2.17 The Legislation Committee of the 35th Parliament inquired into and reported to the
House on the Child Welfare Amendment Bill 1998 (1998 Bill) recommending a
number of amendments.11  The 1998 Bill did not proceed through Parliament before
prorogation, the general election and change of Government.

2.18 The 1998 Bill provided for the regulation of the operation of a Child Protection
Services Register.  The register was to be the formal mechanism to improve co-
ordination and co-operation across Government agencies in the area of child welfare
and focused on information relating to children at risk and persons convicted of an
offence involving maltreatment of a child.  The 1998 Bill addressed the collection,
collation, storage and destruction of and access to information.  It also created an
offence in respect of unauthorised use and access to information stored on the register
and exempted information obtained for use on the register from the access provisions
of the Freedom of Information Act 1992.

2.19 Proposed Part VIII in clause 10 of the Bill originates from more general matters and
uniform principles in relation to interstate transfer issues.

                                                     
8 Ibid.
9 Ibid.
10 Letters from the Department to the subcommittee dated January 29 2002 and February 11 2002

(Appendices 3 and 4).
11 Parliament of Western Australia, Legislative Council, Standing Committee on Legislation, Child Welfare

Amendment Bill 1998, Report No 54 (2000).
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2.20 Although the 1998 Bill and this Bill deal with different areas, they both contain
provisions addressing problems encountered by some government agencies in
exchanging information.  This matter is discussed at paragraphs 3.27 to 3.38.

The Protocols

2.21 The implementation and operation of the proposed legislation is assisted by protocols
developed between the participating jurisdictions; and between the Department and
state, territory and Commonwealth police officers.

Transfer of Child Protection Orders and Proceedings Protocol

2.22 A uniform protocol to provide practical guidelines for the transfer of child protection
orders and proceedings between jurisdictions has been implemented.  The protocol
outlines a process for states that wish to transfer or accept the transfer of a child
protection order or proceeding.  The protocol emphasises the need for the careful
planning of transfers and co-operation between the states.12

2.23 The protocol was finalised on October 20 1999 and commenced on November 1 1999.
It addresses various issues, including:

•  general principles for the transfer of child protection orders and proceedings;

•  the transfer of children between New Zealand and Australia;

•  the interstate placement of indigenous children;

•  the obtaining of consent to a transfer from an interstate department;

•  the transfer of a child who is not on a child protection order;

•  the confidentiality of information received; and

•  the review of the protocol.13

2.24 The protocol also provides for consultation prior to amending child protection
legislation: “If a state intends to make significant amendments to its child protection
legislation, it should, prior to making those amendments, consult with other states.
The consultation may involve distributing a discussion paper, preliminary drafting

                                                     
12 Explanatory Notes: Child Welfare Amendment Bill 2001, p.1.
13 Protocol for the Transfer of Orders and Proceedings and Interstate Assistance October 20 1999, attached

to Submission No 1:  Department for Community Development.
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instructions or an early draft of the bill”.14  A state must also provide information
regarding when legislative amendments occur.15

Interstate Child Protection Warrants Protocol

2.25 A uniform protocol to provide practical guidelines to departmental and police officers
and improve the co-ordination of departmental and police operations with regard to
the application for, and execution and implementation of orders resulting from, child
protection warrants is being drafted.

2.26 Generally police are responsible for finding a child who is referred to in a child
protection warrant, executing that warrant, taking the child into safe custody and
seeking various orders from the court.  Departmental staff are generally responsible
for seeking child protection warrants and providing care to the children who are
apprehended consequent to those warrants in accordance with the directions of a
magistrate or Justice of the Peace who is able to issue warrants.16

                                                     
14 Ibid.
15 Ibid.
16 The Service and Execution of Process Act 1992 (Cth) (SEPA) applies to such warrants and enables valid

child protection warrants to be executed interstate.  If a warrant is executed interstate, it must be in
accordance with SEPA.  SEPA addresses such issues as who can execute the warrant, taking the
apprehended person before the court and the orders that the court can then make: Draft Interstate Child
Protection Warrants Protocol, November 19 2001, attached to Submission No 1: Department for
Community Development.
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CHAPTER 3

SPECIFIC CLAUSES OF THE BILL

INTRODUCTION

3.1 The subcommittee liaised extensively with the Department to investigate various
provisions of the Bill and where it differed from the Model Bill.  Copies of the
subcommittee’s letters to the Department and the Department’s responses are attached
as Appendices 3 and 4.

3.2 It is evident from the Department’s responses that many matters raised during the
inquiry are currently dealt with by administrative instructions or guidelines or will be
addressed in that manner when the Bill is proclaimed, for example:

a) How information obtained under proposed section 10C is to be stored and
used: clause 7.

b) Procedures for applying for warrants of apprehension: clause 9, proposed
section 67.

c) Issues of involvement by the child, the parents, and family when considering
an administrative transfer: clause 10 (proposed Part VIIIA), proposed section
120C.

d) Explanation of proposed transfer of child protection order or proceeding to the
child, child’s parents and persons with a ‘direct interest’ under the Bill: clause
10, proposed sections 120E and 120I.

e) Confidentiality provisions with regard to information provided under the
enabling provisions of the Bill: clause 10, proposed section 120Z.

f) Indigenous child placement principles.

3.3 The Committee notes that the amendments to the Principal Act that are proposed by
the Bill are viewed as an “interim minimal measure” until the New Legislation is
finalised.17  The Committee notes that some of the procedures and practices discussed
by the subcommittee and Committee are to be enshrined in the New Legislation, for
example:

a) Issues of involvement by the child, the parents, and family when considering
an administrative transfer: clause 10, proposed section 120C.

                                                     
17 Letter from the Department to the subcommittee dated February 11 2002, p.2 (Appendix 4).
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b) Matters to have regard to when considering an administrative or a judicial
transfer of a child protection order: clause 10, proposed sections 120D and
120I.

c) Matters to have regard to when considering a judicial transfer of a child
protection proceeding: clause 10, proposed section 120O.

d) Confidentiality provisions with regard to information provided under the
enabling provisions of the Bill: clause 10, proposed section 120Z.

e) Indigenous child placement principles.

3.4 In this Chapter the Committee does not repeat all of the matters discussed with the
Department, rather it highlights those matters which the Committee believes need to
be addressed in legislation as opposed to administrative guidelines or instructions, or
simply wishes to bring to the House’s attention.  Readers are referred to Appendices 3
and 4 for more detailed discussion of other matters raised by the Bill.

CLAUSE 5 (PROPOSED SECTION 3A) – ‘BEST INTERESTS OF THE CHILD’ PRINCIPLE

Overview

3.5 The term ‘best interests of the child’ is used in the United Nations Convention on the
Rights of the Child (CROC).  CROC was adopted in 1989 and ratified by Australia in
December 1990.  An international treaty does not have the force of law at a state level
unless a state Parliament passes it into legislation.  However an international treaty has
certain legal force in that the courts can take a treaty into account where there are
uncertainties or ambiguities with a particular piece of legislation.18

3.6 CROC does not explicitly define ‘best interests of the child’.  The term is “imprecise,
but no more so than the ‘welfare of the child’ and many other concepts with which the
courts must grapple”, said the High Court majority in Marion’s Case.19

3.7 At present Western Australia is the only State in Australia that does not reflect this
principle in child welfare legislation.20  Clause 5 of the Bill rectifies this gap by
inserting into the Principal Act proposed section 3A which states:

                                                     
18 P. Hanks, P Keyzer and D Creamean, ‘Constitutional Law’ Halsbury’s Laws of Australia, para. 90-1660,

<www.butterworthsonline.com.au> (site accessed February 19 2002).  R Watt and G Dal Pont, ‘Statutes’
Halsbury’s Laws of Australia, para. 385-330 <www.butterworthsonline.com.au> (site accessed February
19 2002).

19 Secretary, Department of Health and Community Services v JWB and SMC (Marion’s Case) (1992) 175
CLR 218 at paragraph 75.

20 Western Australia, Parliamentary Debates (Hansard), Legislative Council, November 6 2001 (Second
Reading Speech), p. 5011.
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“3A. Principle – interests of child paramount

In performing a function or exercising a power under this Act in
relation to a child, a person or the court shall regard the best
interests of the child as the paramount consideration.”

3.8 During the second reading speech, Hon Ljiljanna Ravlich MLC, the Parliamentary
Secretary representing the responsible Minister, stated that:

“The clause will ensure consistency throughout Australian
jurisdictions.  It will provide legal guidance to the court and
practitioners when deciding child protection matters, including those
relating to interstate transfer of orders and proceedings.” 21

Submissions

3.9 The Department of Justice in their submission stated that the changes proposed by the
Bill will not cause any difficulties for them.  The Department of Justice further stated
that the provisions of the Bill relating to the ‘best interests of the child’ principle have
been developed in consultation with the Department of Justice and the Children’s
Court judiciary, and are considered to be reasonable and proper.22

3.10 The AASW in their submission stated that the introduction of the principle ‘best
interests of the child’ is of paramount importance, as it will bring Western Australia in
line with other jurisdictions and will provide links in parallel with the Family Court.23

3.11 NAPCAN in their submission raise the question of “on what information will the
judgement of the best interest of the child be made?’ and ‘strongly suggest’ that there
should be some guidelines or checklists to ensure that:

•  a number of opinions are taken into account; and

•  there is a mechanism for accountability, as the standards of what is in the ‘best
interest of the child’ is open to subjective views and application of personal
beliefs, which may or may not be guided by up to date education on child
development.24

                                                     
21 Ibid.
22 Submission No 5 dated November 30 2001 from the Department of Justice, p. 1.
23 Submission No 3 undated but received November 29 2001 from AASW, p. 1.
24 Submission No 4 dated November 28 2001 from NAPCAN, p. 1.
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3.12 NAPCAN suggest that the opinions to be sought as a matter of course, would be those
of the child, possibly via report from a separate representative such as a
psychologist/counsellor.25

3.13 In their submission the AASW stated that they believe that any representation of
children’s interests needs to encompass appropriate cultural, educational,
psychological, emotional and physical needs.  The AASW stated that where children
are of sufficient maturity, their wishes should also be respected.26

Discussion

3.14 The legislation of other jurisdictions in Australia, differ as to whether they address
what a court or other authorised person must have regard to in determining what is ‘in
the best interests of the child’.27  For example:

•  Relevant legislation in Queensland, NSW and Victoria include the general
principle but do not define ‘best interests of the child’.

•  In South Australia, the legislation does not specifically state how to determine
the ‘best interests of the child’.  However, it does provide that serious
consideration must be given to the desirability of a number of factors such as
keeping the child within his or her family, and not interrupting unnecessarily
the child’s education or employment: s. 4 Children’s Protection Act 1993
(SA).

•  The Children and Young People Act 1999 (ACT) includes a section on how to
apply the ‘best interests’ principle.28  It contains ten matters for consideration
and enables other matters to be taken into account.  An extract of the Act is at
Appendix 5.

•  The Commonwealth Family Law Act 1975 stipulates 12 matters which the
court must consider in determining what is in the ‘best interests of the child’.
These are mandatory considerations and there is flexibility with the inclusion
of  “any other fact or circumstances that the court thinks is relevant”: s. 68F
Family Law Act 1975 (Cth) (see Appendix 6).

                                                     
25 Ibid.
26 Submission No 3 undated but received November 29 2001 from AASW, p. 1.
27 Children and Young Persons Act 1989 (Vic), Children and Young People Act 1999 (ACT), Community

Welfare Act 1983 (NT), Child Protection Act 1999 (QLD), Children’s Protection Act 1993 (SA),
Children and Young Persons (Care and Protection) Act 1998 (NSW), Family Law Act 1975 (Cth)

28 Section 13.
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3.15 As the Bill does not include any parameters to determine the concept of ‘best interests
of the child’, this matter was explored with the Department who advised the
subcommittee:

“In Western Australia, ‘best interests of the child’ are determined
according to the individual circumstances and relevant factors of
each case, together with the use of common law indications.  The
Department is of the view that this system works well and provides
decision makers with the greatest degree of flexibility to determine the
child’s best interests.

…

There is debate as to whether or not provisions detailing what
constitutes ‘best interests of the child’ should be defined in
legislation.  While the Family Law Act 1975 (Cth), and Children and
Young People Act 1999 (ACT) insert such guidelines, there is other
successfully operating legislation, (for example, Adoption Act 1994
(WA), Children and Young Persons Act 1989 (Vic)), which does not
define ‘bests interests of a child’ in a prescriptive sense.  The
Adoption Act 1994 (WA) is administered by the Department for
Community Development.

The Department’s preferred position is that the legislation should not
be overly prescriptive.  Maximum flexibility needs to be available to
decision makers when determining the best interests of a child.
Otherwise it may be too restrictive for some cases, as it may not allow
consideration of certain factors in a case, which obviously contribute
to determining the best interests of the child, but which are not
prescribed in the legislation.”29  [emphasis added]

3.16 The Department does not have a specific checklist or instruction concerning the ‘best
interests of the child’.  The subcommittee was advised that departmental officers have
access to professional training, numerous casework guidelines, a detailed Case
Practice Manual, Director General Instructions (which detail departmental policy and
procedures) and the Administrative Procedures and Approvals in Casework Manual.30

3.17 Senior Casework Supervisors are located in each of the Department’s geographical
zones throughout the State with the responsibility for overseeing quality assurance in

                                                     
29 Letter from the Department to the subcommittee dated January 29 2002, p. 1 (Appendix 3).
30 Letter from the Department to the subcommittee dated February 11 2002, p. 1 (Appendix 4).
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case practice matters and decision making with respect to the best interests of the
child.31

3.18 The Department has advised the subcommittee that the New Legislation will contain a
set of guiding principles that will apply to all care and protection processes including
an administrative transfer of a child protection order. 32

3.19 In the Committee’s view the advantages of flexibility must be balanced with measures
for openness and accountability.  The Committee believes that in the sometimes
difficult area of child welfare, where many interests vie to be considered, it is highly
desirable that:

•  principles indicating factors to be considered when determining the ‘best
interests of the child’ are established; and

•  such factors be legislatively enshrined.

3.20 The Committee notes the Department’s reticence that prescriptive factors may prevent
consideration of other relevant factors.  In the Committee’s view this concern can be
addressed by including a provision similar to that found in the relevant federal and
ACT legislation, that is, “any other fact or circumstances that the [decision maker]
thinks is relevant”.

3.21 As the precise nature of the principles to be included may require some liaison
between government departments and the community, the Committee does not wish to
impede progress of this Bill until that occurs.

Recommendation

Recommendation 1:  

The Committee recommends that the Government give consideration to including in the
New Legislation principles indicating factors to be considered when determining the
‘best interests of the child’.

CLAUSE 6 (SECTION 4 AMENDED) - “NEAR RELATIVE” AND “PARENT” DEFINITIONS

Overview

3.22 Clause 6 amends s. 4 of the Principal Act by deleting the definitions of ‘near relative’
and ‘parent’ and inserting new definitions.  The current definition of ‘parent’ does not

                                                     
31 Ibid, p. 1.
32 Ibid, p. 4.
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include a father who has never been married to the child’s mother.  This means that
the unmarried father of a child who is the subject of child protection court proceedings
is not recognised as a party in the proceedings and cannot give evidence unless called
as a witness.  The new definition of ‘parent’ removes the current discrimination
against unmarried fathers.

Submissions

3.23 The Department of Justice in their submission agree with the changes proposed by the
Bill.  The Department advised the subcommittee that the provisions of the Bill relating
to redefining the term ‘parent’, have been developed in consultation with the
Department of Justice and the Children’s Court judiciary, and are considered to be
reasonable and proper.33

3.24 AASW in their submission stated that the change in the definition of the term ‘parent’
is significant.  They recognise that family compositions are widely varied and that
legislation must reflect the community whilst also promoting equality of opportunity.
AASW also stated that they hope that necessary services for fathers will be increased
with the redefined roles.34

Discussion

3.25 The subcommittee also explored whether the definition of ‘parent’ in the Bill could
extend to same-sex couples, and de facto heterosexual couples.  It appears that the
definition of ‘parent’ in the Bill cannot extend to same-sex couples as the Bill stands.

Observation

3.26 The Committee notes the Department’s response in relation to the advice that the New
Legislation will be consistent with recent law reform amendments to ensure that there
are no discriminatory laws with regard to de facto couples and same-sex
relationships.35

CLAUSE 7 (PROPOSED SECTION 10C) - DISCLOSURE OF RELEVANT INFORMATION TO

CERTAIN AUTHORITIES

Overview

3.27 Proposed Section 10C in clause 10 of the Bill provides for the exchange of
information between the Director-General of the Department and a ‘corresponding
authority’ or a ‘public authority’.  The information must be relevant to the health,

                                                     
33 Submission No 5 dated November 30 2001 from the Department of Justice, p. 1.
34 Submission No 3 undated but received November 29 2001 from AASW, p. 1.
35 Letter from the Department to the subcommittee dated February 11 2002, p. 3  (Appendix 4).
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safety or welfare of the child, or the performance of functions under the Principal Act,
defined as ‘relevant information’ by the Bill.  The clause will enable increased
flexibility for departmental officers when requesting information from other
government agencies relating to the protection and welfare of children.

3.28 A ‘corresponding authority’ and ‘public authority’ are defined in proposed section
10C(1).

3.29 There is no mandatory requirement to provide the information requested, however, the
requested agency may comply with the information request despite any other written
law to the contrary: proposed section 10C(3)-(5).

3.30 If the Director-General, a public authority or a corresponding authority discloses
information in accordance with proposed section 10C in clause 7 of the Bill then that
act is expressly protected by proposed section 10C(5).

3.31 It is proposed that implementation issues for the exchange of information relevant to
the protection of children be addressed through the development of protocols between
the Department and other government agencies.

3.32 The subcommittee was advised that, from time to time, at a practice level, some
Government departments and agencies have been reluctant to release information that
would assist the Department in its efforts to protect children, particularly in relation to
investigations of child maltreatment allegations.36  For example, a protection
application may need to be made in the Children’s Court and there may be some
information that the Department would like to place before the court.  However the
Department may not be able to do so because of a legislative restriction applying to
the WA Police Service that prevents information sharing.  Proposed section 10C in
clause 7 of the Bill is specifically aimed at addressing these kinds of problems.

Submissions

3.33 AASW, in their submission, stated that the increased ability to exchange information
between corresponding or public authorities will promote a more holistic approach to
successful planning for a child’s wellbeing.  It will enable officers to make more
informed decisions with the increased availability of information.37

3.34 NAPCAN raised the question of the interaction of the Bill with the new privacy
legislation.38

                                                     
36 Letter from the Department to the subcommittee dated January 29 2002, p. 2 (Appendix 3).
37 Submission No 3 undated but received November 29 2001 from AASW, p. 1.
38 Submission No 4 dated November 28 2001 from NAPCAN, p. 2.
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Discussion

3.35 Proposed section 10C(5)(b) and (c) enables disclosure of ‘relevant information’
without imposing a requirement to obtain consent to use or disclose that information.
It is Commonwealth (not State) legislation – the Privacy Act 1988 (Cth) - which
imposes a requirement on agencies of the Commonwealth and the Australian Capital
Territory to comply with 11 Information Privacy Principles (IPP).  From December
2001 the Commonwealth extended the Privacy Act 1988 to require private
organisations to comply with 10 National Privacy Principles (NPP).  The IPP and
NPP do not bind state or territory authorities: s. 6C Privacy Act 1988 (Cth).

3.36 Western Australia does not currently have a privacy regime.  Various confidentiality
provisions cover government agencies and some of the privacy principles are provided
for in the Freedom of Information legislation.

3.37 The Committee observes that the range of information which may be exchanged under
proposed section 10C and thus stored, collated and accessed in some form (for
example, a register/registers), is very wide and that the Bill does not address matters
covered by the 1998 Bill.  The 1998 Bill expressly addressed the collection, collation,
storage and destruction of and access to information on the register created and
identified by that bill.  It also created an offence in respect of unauthorised use and
access to information stored on the register and exempted information obtained for use
on the register from the access provisions of the Freedom of Information Act 1992.

3.38 As the Bill does not include any parameters as to how information obtained under
proposed section 10C would be stored and used, this matter was explored with the
Department who advised the subcommittee:

“It is not intended to replicate the objectives or purpose of the 1998
Amendment Bill.  Its aim is to remove barriers to communication and
information exchange between public authorities when general
concerns exist for a child’s safety and health.  It is emphasised that
proposed clause 10C does not authorise release of information to
non-government organisations or third party individuals.  Further, it
is only an enabling provision for government agencies to exchange
information.  Government agencies do not have to provide the
information requested and have the opportunity to discuss any
concerns with the Department prior to making a decision whether or
not to release the actual information.

It is planned to implement proposed section 10C administratively
through expansion of existing reciprocal guidelines with relevant
public authorities.
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Information obtained under proposed section 10C will be recorded
and stored in Department for Community Development files, in
accordance with the Department’s administrative instructions.  In
addition, Public Sector Administrative Instruction 711 (covering all of
government) prevents a public officer from disclosing information
except in the course of his or her official duty and with the express
permission of the chief executive officer.”39

Observations

3.39 The Committee believes that inter-agency co-operation and information sharing
should be encouraged so long as appropriate safeguards are in place for the secure
passage of confidential information between agencies and individuals within those
agencies.

3.40 The Committee notes that the Department proposes to develop protocols for the
exchange of information with other government agencies.  However, the Committee is
of the view that there is a potential for information to be collated into a number of
forms including registers of the type addressed in the 1998 Bill.  In such
circumstances the Committee recommends that the Government give consideration to
those matters addressed in the former Legislation Committee’s report No 54, in
particular Chapter 7 of that report at pages 31 – 36 which are attached as Appendix 7
to this report.  However the Committee does not recommend that the consideration of
such matters impede the progress of this Bill.

3.41 This issue has raised and continues to raise significant questions concerning privacy
and security of information.  The Committee notes that the Department has indicated
that the New Legislation will contain confidentiality provisions and that the
Department will rely on administrative instructions and provisions until such time as
the New Legislation is introduced.40

Recommendation

Recommendation 2:  

The Committee recommends that, in respect of the privacy and security of information
obtained by the Department of Community Development and ‘public authorities’ ( as
that term is defined in the Bill) pursuant to the provisions of the Bill, the Government
give consideration to those matters addressed in the former Legislation Committee’s
report No 54, in particular Chapter 7 of that report at pages 31 – 36 which are attached
as Appendix 7 to this report.

                                                     
39 Letter from the Department to the subcommittee dated January 29 2002, p. 3 (Appendix 3).
40 Ibid, p. 10.
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CLAUSE 9 (PROPOSED SECTION 67) - WARRANT TO APPREHEND CERTAIN CHILDREN

Overview

3.42 Clause 9 inserts new ss. 67 and 68 which provide for a departmental officer or a police
officer to apply to a magistrate of the Children’s Court for a warrant to apprehend a
child who is under the guardianship of the Director-General of the Department and
who has been unlawfully taken.  The provisions also cover children who have been
apprehended by the Department as being in need of care and protection, where the
court proceedings have not yet been finalised.  This will enable the return of a child,
under the guardianship of the Director-General, who has run away or been unlawfully
taken.  The warrant may be obtained remotely, including by telephone, fax, email or
radio.

3.43 The Explanatory Notes state that:

“Warrant provisions are important to assist officers in apprehending
children who may have run away or been unlawfully taken.  Such
provisions are currently not available in the Child Welfare Act
1947.”41

3.44 The provision will operate within Western Australia and outside of Western Australia
when used in association with the Service and Execution of Process Act 1992 (Cth).

Submissions

3.45 The Department of Justice in their submission stated that whilst the provisions of the
Bill concerning applications for warrants of apprehension have implications for the
Children’s Court in terms of workload, it is anticipated that the number of such
applications will be minimal.  Procedures will be developed for dealing with such
applications with the Department.42

3.46 The Children’s Court of Western Australia advised the subcommittee that the
provisions of the Bill were unlikely to have a significant impact on the work of the
Children’s Court.43

3.47 General concerns about the warrant provisions were also raised by LASECA.

3.48 In relation to the warrant provisions, NAPCAN in their submission raised two issues:

                                                     
41 Explanatory Notes: Child Welfare Amendment Bill 2001, p. 3.
42 Submission No 5 dated November 30 2001 from the Department of Justice, p. 1.
43 Submission No 6 dated November 29 2001 from the Children’s Court of Western Australia, p. 1.
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a) When a warrant to apprehend a child is granted and the child is hidden or
removed so that the apprehension order cannot be implemented, that a penalty
should be imposed, for example, a warrant for the arrest of the offender and/or
a substantial fine (refer to paragraphs 3.89 - 3.92); and

b) the need for an advocate (independent from the Department and other parties
such as Legal Aid) to assist in the process of appealing against a court
decision.44

An independent advocate for the child

Discussion

3.49 This issue raised by NAPCAN is outside the scope of the Committee’s inquiry into the
Bill.

3.50 The Committee notes that there is currently a pilot project -“The Columbus Project” -
being conducted in Western Australian courts.  The Department has advised that the
issue of legal representation for children in care and protection proceedings will be
addressed in the New Legislation.45

Execution of warrant

Discussion

3.51 The Committee notes that it is common for legislation to place the onus on the person
exercising a warrant to produce the warrant prior to executing its powers.  In contrast,
the Bill states that the warrant shall be produced upon request: proposed section
67(6)(b).

3.52 Under the Bill, once entry has been gained to premises with a warrant, an officer has
significant powers of search and apprehension.46

                                                     
44 Submission No 4 dated November 28 2001 from NAPCAN, p. 2.
45 Letter from the Department to the subcommittee dated February 11 2002, p. 4 (Appendix 4).
46 For example a warrant authorises an officer (s. 67(5)):

- to enter, at any time, any place where the officer reasonably suspects the ward or child to be;

- to search the place for the purposes of finding the ward or child;

- to remain at the place for as long as the officer considers reasonably necessary to find the ward
or child; and

- if the ward or child is found, to apprehend the ward or child and take the ward or child to such
place as the Director-General directs.

Pursuant to (s. 67(6), (7)), when exercising the warrant the officer may use reasonable force and
assistance; shall produce the warrant if asked to do so by a person at the place where the warrant is, or is
to be, executed; and may be accompanied by a police officer.
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3.53 The subcommittee was advised that the Department’s policy is to have the greatest
amount of flexibility so that warrants can be validly executed whether or not anyone
other than the child is at home and whether or not the warrant was shown (unless the
occupier asked to see the warrant).47

3.54 The Department also cited several Acts that contain examples where authorities or
warrants need only be produced upon request.48

3.55 The Committee notes, with the exception of s. 232 of the Criminal Code (general duty
of person executing any process or warrant to have it with him, and to produce it if
required), that most of the Acts cited by the Department deal with the inspection of
books, records or equipment.

3.56 The subcommittee examined other states’ legislation and noted that most child
protection legislation contains provisions for the removal of children without a
warrant where a certain threshold test is satisfied, for example, “in immediate risk of
serious harm”.49  Certain legislative requirements must then be met, for example,
notification to the parents of the apprehension of the child and the requirement to
bring the child before the court within a certain period of time.

3.57 The Committee notes that the Principal Act also contains provisions enabling the
apprehension of children without a warrant in certain circumstances: s. 29 (power to
apprehend child in need of care and protection without warrant); s. 46 (power to
apprehend absconders without warrant); and s. 138B (apprehending a child without
warrant).

3.58 The Committee also notes that under the relevant NSW legislation, when warrants are
issued for the apprehension of children subject to the care of the Minister, the
provisions of Part 3 of the Search Warrants Act 1985 (NSW) must be complied with.50

The NSW legislation enables warrants to be obtained by remote communication

                                                     
47 Letter from the Department to the subcommittee dated January 29 2002, pp. 2 and 3 (Appendix 3).
48 For examples refer to ibid, p. 3, Appendix 3.
49 Children and Young Persons (Care and Protection) Act 1998 (NSW), ss. 43 and 233.
50 Section 94 Children (Care and Protection) Act 1987 (NSW); ss. 233 and 234 Children and Young

Persons (Care and Protection) Act 1998 (NSW).
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devices and imposes certain requirements which must be met when executing a
warrant.51

3.59 The Committee considers that examples of the existence of provisions in legislation of
a requirement to produce a warrant only upon request does not necessarily mean that it
is an appropriate practice in every circumstance.

3.60 The Committee is of the view that, in the sometimes difficult area of child welfare,
where many interests vie to be considered, it is highly desirable that guidelines are
developed in relation to the execution of such warrants.

3.61 The Committee notes the Department’s position that it desires the greatest amount of
flexibility when executing such warrants.  In the Committee’s view the department’s
concerns might be addressed in any legislative standard by including provisions
similar to those found in the Search Warrants Act 1985 (NSW).

3.62 However the Committee recognises that matters relating to the execution of warrants
may require some liaison between relevant government departments and the
community and are outside the scope of the Committee’s immediate inquiry.
Furthermore, the Committee does not wish to impede the progress of this Bill while
such discussions occur.

Recommendation

Recommendation 3:  
The Committee recommends that the Government give consideration to developing
legislation regulating the execution of warrants in relation to children and young
persons and in so doing to have regard to the provisions of the Search Warrants Act 1985
(NSW).

                                                     
51 For example, a person executing a search warrant shall:

- before entry onto the premises, announce that the persons is authorised by the search warrant to
enter and give the occupier the opportunity to allow entry.  Compliance with this requirement is
not required if, on reasonable grounds, immediate entry is required to ensure that the effective
execution of the warrant is not frustrated: s. 15A Search Warrants Act (NSW);

- upon entry into or onto the premises, as soon as practicable thereafter serve a prescribed notice
on a person over the age of 18 , or if not present, on the occupier of the premises.  Service of
such notice may be postponed by the justice if satisfied that there are reasonable grounds for so
doing: s. 15 Search Warrants Act 1985 (NSW); and

- produce the warrant for inspection if requested to do so: s. 16 Search Warrants Act 1985
(NSW).

The NSW legislation also sanctions the use of ‘reasonable force’ in execution of the warrant and contains
restrictions on the execution of warrants at night: ss. 17 - 19 Search Warrants Act 1985 (NSW).
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CLAUSE 10 (PROPOSED PART VIIIA) – TRANSFER OF CHILD PROTECTION ORDERS AND

PROCEEDINGS

Overview

3.63 Clause 10 of the Bill inserts proposed Part VIII into the Principal Act and provides for
the transfer of child protection orders and proceedings between Western Australia and
another state or a territory of Australia or between Western Australia and New
Zealand so that children who are in need of protection may be protected despite
moving from one jurisdiction to another; and so as to facilitate the determination of
court proceedings relating to the protection of a child.

3.64 The inability to effectively transfer child protection orders means that children may be
subject to Western Australian child protection orders but are permanently placed
interstate, for example where the best placement for a child under guardianship may
be with extended family members who live in another state.  Such orders are difficult
to administer or supervise.  In such situations it may be difficult for the Department to
provide the child with an appropriate level of support and assistance.

3.65 Similarly, the inability to effectively transfer child protection proceedings means that
the Children’s Court often cannot appropriately address matters where the child is
only temporarily located in Western Australia and a child protection proceeding is
before the Children’s Court in Western Australia.

3.66 The Bill provides for two types of transfers of child protection orders:

•  administrative transfers by the Director-General of the Department (proposed
sections 120C – 120F); and

•  judicial transfers by the Children’s Court (proposed sections 120G – 120L).

3.67 Child protection proceedings may only be transferred by the Children’s Court upon
application by the Director-General of the Department and if the relevant interstate
officer has consented in writing to the transfer (proposed ss 120M – 120Q).

Submissions

3.68 The Department of Justice in their submission stated that the changes proposed by the
Bill will not cause any difficulties for them and further that the provisions of the Bill
in relation to interstate transfer have been developed in consultation with the
Department of Justice and the Children’s Court judiciary, and are considered to be
reasonable and proper.52

                                                     
52 Submission No 5 dated November 30 2001 from the Department of Justice, p. 1.
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3.69 AASW in their submission acknowledged that, currently, interstate transfers are
problematic for relevant staff of the Department and that it is anticipated that the
proposed changes will promote more streamlined strategies for transfers and
jurisdictional communication.53

CLAUSE 10 (PROPOSED PART VIIIA) – PROPOSED SECTIONS 120C – 120F:
ADMINISTRATIVE TRANSFERS OF CHILD PROTECTION ORDERS

Proposed section 120C – When Director-General may transfer order: consent

Discussion

3.70 Proposed section 120C(1) lists three factors which must be met when the Director-
General may make a transfer of a child protection order (“administrative transfer”),
including the consent of the relevant interstate officer.  The Model Bill lists a further
factor which is missing from the Bill – that is, depending on the type of order, the
consent of the child’s parents and that of any other person who is granted access to the
child under the order (clauses 3(1)(d) and 4 of the Model Bill).

3.71 The subcommittee considered four other states’ provisions with regard to whether
consent is required for administrative transfers:

•  In New South Wales and South Australia the relevant legislation does not
require consent of the child or the child’s parents to an administrative
transfer.54

•  In Queensland and Victoria the relevant legislation provides that the child
protection order may not be transferred unless the child’s parents consent.55

3.72 In considering these matters the principles of ‘natural justice’ were regarded.56  It is
conceivable that, depending on the type of order, a child’s parent would have a right
and interest in the transfer of an order to do with their child.  In this respect it is noted
that the Bill provides for an ability to appeal a decision once it has been made.

                                                     
53 Submission No 3 undated but received November 29 2001 from AASW, p. 2.
54 Children's Protection Act 1993 (SA) s54(4): the Minister must give the guardians of the child written

notice of any transfer of guardianship or custody.
55 Child Protection Act 1999 (Qld) s209; Children and Young Persons Act 1989 (Vic). The Victorian

legislation goes further and provides that a child may oppose such order and is entitled to legal
representation in relation to the application: Schedule 2 clause 3, Children and Young Persons Act 1989
(Vic).

56 Natural justice equates to fairness between parties – what is required to achieve fairness depends on the
circumstances of each case.  Generally when a decision is to be made which will affect the rights,
interests or legitimate expectations of a person, that person is to be accorded the procedural fairness of
knowing about the pending decision and having an opportunity to make a submission.  The rules of
natural justice are variable according to the context in which the decision-maker is acting.
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3.73 The subcommittee explored these issues with the Department who advised that:

“Child welfare legislation in other states has a range of child
protection orders that can be imposed by the court.  For example,
some orders enable the parents to retain parental responsibility and
others enable access rights by law.  The Child Welfare Act 1947 does
not have such flexible options.  A child protection order granted by
the Children’s Court of Western Australia effectively transfers
guardianship of the child from the parents to the Director-General for
the duration of the order.  Parents are not afforded legal access rights
under such orders.

Issues of involvement by the child, the parents, and family when
considering an administrative transfer will be addressed
administratively through case practice procedures.

The Department is currently developing replacement legislation that
will address the obvious inadequacies of the Child Welfare Act 1947.
The administrative transfer provisions in the Amendment Bill will
subsequently be modified for inclusion in the new replacement
legislation.

Natural justice issues are addressed administratively as part of the
case planning process.”57

3.74 The Department has advised the subcommittee that the New Legislation will:58

a) provide for a wider range of child protection orders;

b) contain a set of guiding principles which will apply to all care and protection
processes including an administrative transfer of a child protection order;

c) will emphasise the importance of a child’s involvement in decisions
concerning him or her; and

d) will specifically provide for parental consent to the transfer of supervision
orders.

Observation

3.75 The Committee notes that parental consent will be addressed when the New
Legislation expands the types of orders which can be made in Western Australia.

                                                     
57 Letter from the Department to the subcommittee dated January 29 2002, p. 4 (Appendix 3).
58 Letter from the Department to the subcommittee dated February 11 2002, p. 4 (Appendix 4).
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CLAUSE 10 (PROPOSED PART VIIIA) – PROPOSED SECTIONS 120G – 120L: JUDICIAL

TRANSFERS OF CHILD PROTECTION ORDERS

Overview

3.76 Subdivision 2 of Division 2 of proposed Part VIIIA contains provisions giving
jurisdiction to the Children’s Court to order the transfer of a child protection order to a
participating state on the application of the Director-General.

3.77 The court may make an order that is different to the order that exists at the time of
transfer.  It is, however, important to note that before the Children’s Court is able to
transfer a child protection order, the Court needs to determine that the “relevant
interstate officer has consented in writing to the transfer and to the proposed terms of
the order to be transferred” (s. 120G(c)).  If the interstate officer does not provide the
consent, the Court would not have the power to review the decision of the interstate
officer to refrain from granting such consent.

3.78 The Director-General might choose to apply for judicial transfer as opposed to
ordering an administrative transfer:

a) if the order could not be transferred administratively because a person who
was required to consent (for example, parents) did not do so (this is not
presently relevant to Western Australia);

b) even if consent was not required, in complex cases where there is dispute with
the child’s parents; 59

c) if it was necessary to obtain an order in the receiving state which was not
similar to the order currently existing (a prerequisite to an administrative
transfer under s. 120C(1)(a));60 or

d) if it was otherwise appropriate to take the matter to court (for example, the
decision may be subject to review).

Proposed section 120I – Court to have regard to certain matters

Discussion

3.79 Proposed section 120I sets out matters that the Children’s Court must have regard to
when determining whether to transfer a child protection order to another state.

                                                     
59 Letter from the Department to the subcommittee dated January 29 2002, p.6 (Appendix 3).
60 Ibid.
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3.80 The Model Bill legislatively sets out further matters that the [Director-General] must
have regard to when determining whether to transfer a child protection order by
reference to:

a) matters in s. 87 (1) of the Children and Young Person’s Act 1989 (Vic);61 and

b) any information given to the court by the [secretary] under that person’s
obligation to inform the court of certain matters in relation to sentencing
orders in force in respect of a child, or criminal proceeding pending against a
child.

3.81 Similar guidelines are absent from the Bill.  The subcommittee canvassed these
matters with the Department who advised:

a) When making a decision for a transfer of a child protection order the Court
would have regard to the ‘best interests of the child’ principle.  Further
assistance is provided to the Children’s Court by proposed sections 120I(a)
and (b).62

b) The Principal Act does not have an equivalent provision to the sections of the
Children and Young Person’s Act 1989 (Vic) which can be cross referenced in
the Bill.  The New Legislation being developed by the Department will
address this issue and the transfer provisions will be modified accordingly. 63

c) Guidelines will be developed to provide for the explanation of the purpose,
nature and implications of the proposed transfer of a child protection order to
the child and the child’s parents.64

                                                     
61 For example: the need to protect children from harm and to protect their rights and to promote their

welfare; and the need to give the widest possible protection and assistance to the family as the
fundamental group unit of society and, accordingly, ensure that intervention into family life should be to
the minimum extent that is necessary to secure the protection of the child; the need to strengthen and
preserve the relationship between the child and the child’s family; the effect of the finding or order on the
stability of family relationships and the welfare and interests of the child; the need, when the child is
removed from his or her family, to ensure that, if there is a conflict between the interests of the child and
some other person, the welfare and interests of the child are the paramount considerations; the need to
consider any wishes expressed by the child and give those wishes such weight as the Court considers
appropriate in the circumstances; and the need to ensure that a child is only removed from his or her
family if there is an unacceptable risk of harm to the child and so on.

62 Letter from the Department to the subcommittee dated January 29 2002, pp. 4 and 5 (Appendix 3).
63 Ibid, p.5.
64 Ibid.
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Observation

3.82 The Committee notes that the New Legislation is to address the criteria to be
considered by the Court when making a decision to order a judicial transfer of a child
protection order.

CLAUSE 10 (PROPOSED PART VIIIA) –  PROPOSED SECTIONS 120M – 120Q: JUDICIAL

TRANSFERS OF CHILD PROTECTION PROCEEDINGS

Overview

3.83 Division 3 of proposed Part VIIIA contains provisions giving jurisdiction to the
Children’s Court to order the transfer of a child protection proceeding pending in the
Children’s Court to a participating state on the application of the Director-General,
provided that the relevant interstate officer has consented to the transfer in writing.

3.84 Before the Children’s Court is able to transfer a child protection order, the Court needs
to determine that the relevant interstate officer has consented in writing to the transfer
and to the proposed terms of the order to be transferred (proposed section 120M(b)).
If the interstate officer does not provide the consent, the Court would not have the
power to review the decision of the interstate officer to refrain from granting such
consent.

Proposed section 120O – Court to have regard to certain matters

Discussion

3.85 Proposed section 120O sets out matters that the Children’s Court must have regard to
when determining whether to transfer a child protection proceeding to another state.

3.86 The court is required by the Bill to have regard to information given to the Court by
the Director-General under that person’s obligation to inform the court of certain
matters in relation to sentencing orders in force in respect of a child, or criminal
proceedings pending against a child: proposed section 120O(2).  This is absent from
the similar provision relating to judicial transfer of child protection orders.

3.87 The subcommittee canvassed these matters with the Department who advised:

a) When making a decision for a transfer of a child protection proceeding, the
Court would have regard to the ‘best interests of the child’ principle.  Further
assistance is provided by proposed section 120O and by the Protocol for the
Transfer of Child Protection Orders and Proceedings and Interstate
Assistance.65

                                                     
65 Ibid, p.6.
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b) The Principal Act does not have an equivalent provision to those contained
within sections of the Children and Young Person’s Act 1989 (Vic) which can
be cross referenced in the Bill.  The New Legislation being developed by the
Department will address this issue and the transfer provisions will be modified
accordingly. 66

c) Guidelines will be developed to provide for the explanation of the purpose,
nature and implications of the proposed transfer of a child protection order to
the child and the child’s parents.67

Observation

3.88 The Committee notes that the New Legislation is to address the criteria to be
considered by the Court when making a judicial transfer of a child protection
proceeding.

CREATION OF AN OFFENCE AND PROTECTION AGAINST DOUBLE JEOPARDY

Discussion

3.89 The Model Bill contains provisions, absent from the Bill, relating to:

•  creation of an offence if a person without lawful authority withdraws a child
from the place in which the child had been placed under a child protection
order.  Commentary in the Model Bill on the provisions notes that it would be
desirable for each jurisdiction to adopt the offence provision, but that adoption
is not mandatory; and

•  protection against double jeopardy.  Protection against double jeopardy may
take the form that if conduct constitutes an offence under two or more laws, a
person who is convicted, found guilty or acquitted of the offence under one
law is not liable to be prosecuted for the offence under another law.

3.90 In relation to whether or not to impose a penalty the Department advised the
subcommittee that:

“The intent of the provision is the location and return of the child
rather than the imposition of criminal sanctions against a person who
has unlawfully taken the child.  In the vast majority of cases, such a
person is an aggrieved parent or relative of the child.  Wherever
possible, the Department endeavours to work co-operatively with the
child’s family with the ultimate objective of returning the child to the

                                                     
66 Ibid.
67 Ibid, p.7.
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family.  The imposition of criminal sanctions can be counter
productive to achieving this objective.

Existing sections 125 (Offence of interfering with wards or children
placed under control of the Department) and 142 (General Penalty)
of the Child Welfare Act 1947 gives the Department some flexibility to
seek criminal sanctions when considered appropriate in specific
cases.”68

3.91 The Committee notes that Western Australia has a provision (s. 125 of the Principal
Act) that prohibits the removal of a child from the custody or care of a person who has
that custody or care pursuant to the child protection legislation.

3.92 The subcommittee was advised by the Department that a number of other states have
not included these provisions and that:

“These provisions [contained in the Model Bill regarding the creation
of an offence and protection against double jeopardy] do not refer to
the interstate transfer of child protection orders and proceedings per
se but to interstate applicability of offences in relation to non-
transferred orders.  Due to the legal complexity (including matters of
extra-territorial application) of these provisions and their potential
interaction with current provisions in Part IX of the Child Welfare Act
1947, it was decided that these provisions would be included in the
new replacement legislation being drafted by the Department.”69

Observation

3.93 The Committee notes that the New Legislation will address issues raised by the Model
Bill relating to the creation of certain offences and protection against double jeopardy.

Recommendation

Recommendation 4:  The Committee recommends that the Child Welfare Amendment
Bill 2001 be passed without amendment.

                                                     
68 Ibid, p.3.
69 Ibid.
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Hon Jon Ford MLC
Chairman

Date:  March 12 2002





G:\DATA\LN\lnrp\ln.cwa.020228.rpf.010.xx.d.doc 33

APPENDIX 1

LIST OF SUBMISSIONS

No Author Date
1 The Department for Community Development November 13 2001

2 Lobby Against Sexual Exploitation of Children in Australia November 28 2001

3 Australian Association of Social Workers undated but received
November 29 2001

4 National Association for Prevention of Child Abuse and
Neglect (WA)

November 28 2001

5 Department of Justice (formerly Ministry of Justice) November 30 2001

6 Children’s Court of Western Australia. November 29 2001

7 Western Australian Police Service December 5 2001
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APPENDIX 2

IDENTIFIED STRUCTURES FOR UNIFORM LEGISLATION

The former Legislative Assembly Standing Committee on Uniform Legislation and
Intergovernmental Agreements identified and classified nine legislative structures relevant to
the issue of uniformity in legislation.  A brief description of each is provided below.

Structure 1: Complementary Commonwealth-State or Co-operative Legislation.
The Commonwealth passes legislation, and each State or Territory
passes legislation which interlocks with it and which is restricted in
its operation to matters not falling within the Commonwealth’s
Constitutional powers.

Structure 2: Complementary or Mirror Legislation.  For matters that involve
dual, overlapping, or uncertain division of constitutional powers,
essentially identical legislation is passed in each jurisdiction.

Structure 3: Template, Co-operative, Applied or Adopted Complementary
Legislation.  Here a jurisdiction enacts the main piece of legislation,
with the other jurisdictions passing Acts which do not replicate, but
merely adopt that Act and subsequent amendments as their own.

Structure 4: Referral of Power.  The Commonwealth enacts national legislation
following a referral of relevant State power to it under s 51 (xxxvii)
of the Australian Constitution.

Structure 5: Alternative Consistent Legislation.  Host legislation in one
jurisdiction is utilised by other jurisdictions which pass legislation
stating that certain matters will be lawful in their own jurisdictions if
they would be lawful in the host jurisdiction.  The non-host
jurisdictions cleanse their own statute books of provisions
inconsistent with the pertinent host legislation.

Structure 6: Mutual Recognition.  Recognises the rules and regulation of other
jurisdictions.  Mutual recognition of regulations enables goods or
services to be traded across jurisdictions.  For example, if goods or
services to be traded comply with the legislation in their jurisdiction
of origin they need not comply with inconsistent requirements
otherwise operable in a second jurisdiction, into which they are
imported or sold.
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Structure 7: Unilateralism.  Each jurisdiction goes its own way.  In effect, this is
the antithesis of uniformity.

Structure 8: Non-Binding National Standards Model.  Each jurisdiction passes its
own legislation but a national authority is appointed to make
decisions under that legislation.  Such decisions are, however,
variable by the respective State or Territory Ministers.

Structure 9: Adoptive Recognition.  A jurisdiction may choose to recognise the
decision making process of another jurisdiction as meeting the
requirements of its own legislation regardless of whether this
recognition is mutual.



APPENDIX 3
LETTER FROM THE SUBCOMMITTEE TO THE DEPARTMENT DATED

DECEMBER 21 2001 AND THE DEPARTMENT’S REPLY DATED

JANUARY 29 2002
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LETTER FROM THE SUBCOMMITTEE TO THE DEPARTMENT DATED

FEBRUARY 6 2002 AND THE DEPARTMENT’S REPLY DATED

FEBRUARY 11 2002
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CHILDREN AND YOUNG PEOPLE ACT 1999 (ACT) - SECTION 13.

13 How to apply the best interests principle

(1) In making a decision or taking action under this Act in relation to a child or young
person, a person applies the best interests principle if-

(a) the person finds out whether the child or young person is indigenous and, if
the child or young person is, ensures that any relevant indigenous organisation
is consulted in relation to issues affecting the child or young person; and

(b) the person takes into account the following matters so far as they are relevant:

(i) the need to protect the child or young person from harm;

(ii) if the child or young person has been abused or neglected-the
importance of responding to his or her needs;

(iii) the capacity of each parent, or anyone else, to provide for his or her
needs;

(iv) the wishes stated by the child or young person and the factors (for
example, his or her maturity or level of understanding) that the person
considers are relevant to the weight that should be given to the childs
or young persons wishes;

(v) the nature of his or her relationship with each parent and with anyone
else who is significant in his or her life;

(vi) the attitude to the child or young person, and to parental
responsibilities, demonstrated by each parent;

(vii) the importance of continuity in the childs or young persons care and
the likely effect on the child or young person of disruption of that
continuity, including separation from-

(A) a parent or anyone else with parental responsibility for the
child or young person; or

(B) a sibling or other family member; or

(C) a carer or anyone else (including a child or young person)
with whom the child or young person is, or has recently been,
living; or

(D) anyone else who is significant in his or her life;



Legislation Committee TENTH REPORT

70 G:\DATA\LN\lnrp\ln.cwa.020228.rpf.010.xx.d.doc

(viii) the practicalities of the child or young person maintaining contact
with his or her parents, siblings and other family members and anyone
else who is significant in his or her life;

(ix) the age, maturity, sex and background of the child or young person.

(2) Subsection (1) does not limit the matters that the person may take into
account.”
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FAMILY LAW ACT 1975 (Cth) - SECTION 68F

68F How a court determines what is in a child's best interests

(1) Subject to subsection (3), in determining what is in the child's best interests, the court
must consider the matters set out in subsection (2).

(2) The court must consider:

(a) any wishes expressed by the child and any factors (such as the child's maturity
or level of understanding) that the court thinks are relevant to the weight it
should give to the child's wishes;

(b) the nature of the relationship of the child with each of the child's parents and
with other persons;

(c) the likely effect of any changes in the child's circumstances, including the
likely effect on the child of any separation from:

(i) either of his or her parents; or

(ii) any other child, or other person, with whom he or she has been living;

(d) the practical difficulty and expense of a child having contact with a parent and
whether that difficulty or expense will substantially affect the child's right to
maintain personal relations and direct contact with both parents on a regular
basis;

(e) the capacity of each parent, or of any other person, to provide for the needs of
the child, including emotional and intellectual needs;

(f) the child's maturity, sex and background (including any need to maintain a
connection with the lifestyle, culture and traditions of Aboriginal peoples or
Torres Strait Islanders) and any other characteristics of the child that the court
thinks are relevant;

(g) the need to protect the child from physical or psychological harm caused, or
that may be caused, by:

(i) being subjected or exposed to abuse, ill-treatment, violence or other
behaviour; or

(ii) being directly or indirectly exposed to abuse, ill-treatment, violence or
other behaviour that is directed towards, or may affect, another
person;
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(h) the attitude to the child, and to the responsibilities of parenthood,
demonstrated by each of the child's parents;

(i) any family violence involving the child or a member of the child's family;

(j) any family violence order that applies to the child or a member of the child's
family;

(k) whether it would be preferable to make the order that would be least likely to
lead to the institution of further proceedings in relation to the child;

(l) any other fact or circumstance that the court thinks is relevant.

(3) If the court is considering whether to make an order with the consent of all the parties
to the proceedings, the court may, but is not required to, have regard to all or any of
the matters set out in subsection (2).

(4) In paragraph (2)(f):

Aboriginal peoples means the peoples of the Aboriginal race of Australia.

Torres Strait Islanders means the descendants of the indigenous inhabitants of the
Torres Strait Islands.”
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