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Terms of Reference  

It is the function of the Committee to consider and report on any regulation that:

(a) appears not to be within power or not to be in accord with the objects of the Act pursuant
to which it purports to be made;

(b) unduly trespasses on established rights, freedoms or liberties;

(c) contains matter which ought properly to be dealt with by an Act of Parliament; or

(d) unduly makes rights dependent upon administrative, and not judicial, decisions.

If the Committee is of the opinion that any other matter relating to any regulation should be
brought to the notice of the House, it may report that opinion and matter to the House.
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Report of the Joint Standing Committee
on Delegated Legislation

in relation to

Vocational Education and Training Amendment Regulations 1997

1 Introduction

1.1 In the exercise of its scrutiny function the Committee reviewed the Vocational Education
and Training Amendment Regulations 1997 (“Amendment Regulations”) made under the
Vocational Education and Training Act 1986 (“Act”). A copy of the Amendment
Regulations are attached and marked “Annexure A”. Under the Committee’s Joint Rules if
the Committee is of the opinion that a matter relating to any regulation should be brought
to the notice of the House, it may report that opinion and matter to the House.  It is also the
function of the Committee to consider and report on any regulation that appears not to be
within power. The broad object of the Amendment Regulations is to:

& prescribe a $100 administration fee for application for registration as a training
provider

& enable colleges to enforce payment of fees from students who give undertakings
to pay by instalments and then fail to comply with the agreement

& increase fees for tuition at TAFE colleges

& change the scheme under which concessions from fees are granted.  

1.2 The Committee expresses concern at changes to the regulations providing for the reduction,
waiver, refund or payment by instalment of fees.  Previously, the regulations provided for
concessions and exemptions in relation to tuition fees for categories of students specified
in the regulations.  The concessions and exemptions of fees were granted to students who
held an entitlement to certain classes of  benefits granted by another public authority.
Entitlement to this benefit was evidenced by the production of a card or certificate issued
by the public authority.

1.3 Regulation 20 of the Vocational Education and Training Regulations 1996 specified the
different kinds of cards or certificates issued by the public authority in question and
followed the nomenclature adopted by the public authority.  The Department of
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Training  and the respective colleges did not have to establish and fund their own
administrative procedures to ascertain whether claimants were entitled to concessions
but instead relied on the production of a card or certificate.  As public authorities
changed the nomenclature used this required frequent amendment to the regulations so
that they remained consistent with the nomenclature used by the public authority in
question.  This assisted would-be-claimants and the administrative staff of the colleges
who administer the concessions and exemptions to make and process claims.

1.4 The Amendment Regulations repeal the current regulation 20 which sets out the specific
entitlements and substitutes it with a regulation which enables the Minister to grant
reductions, waivers, refunds and deferments (in the way of payment by instalment) by
notice published in the Government Gazette. 

 
2 The Committee’s Concerns

2.1 The Advisory Research Officer first wrote to the Acting Director for Strategic
Development at the Western Australian Department of Training  ("Department") on
15 January 1998 expressing concern at the scope of the discretion granted to the
Minister under the Amendment Regulations.   Attached and marked "Annexure B" is
a copy of this letter.  The Department responded by letter dated 24 January 1998 (which
is attached and marked "Annexure C") and this response was considered by the
Committee at its meeting on 5 February 1998.  The Committee wrote to the Department
on 13 February 1998 seeking an explanation as to why the regulation could not be
framed in such a way so as to provide broad parameters for the exercise of Ministerial
discretion while maintaining the flexibility sought.  Attached and marked "Annexure
D" is a copy of this letter.  The Department replied by letter dated 25 February 1998.
Attached and marked "Annexure E" is a copy of this letter.  The Committee heard
evidence on 23 April 1998 from two officers from the Department, Mr Neil Fernandes,
Director of Strategic Development and Mr Michael Woodford, Legal Officer.

2.2 The Amendment Regulations were published in the Government Gazette on 7
November 1997 and tabled in the Parliament on 18 November 1997.  Under the
provisions of section 42 of the Interpretation Act 1984 there are 14 sitting days from the
date of tabling in which there is power for the Parliament to move for the disallowance
for such subordinate legislation.  This period ended on 2 April 1998.  In the
circumstances, the Committee resolved for the Deputy Chairman to table a Notice of
Motion of Disallowance over the Amendment Regulations in order to protect the initial
position of the Committee and to enable sufficient time for the Committee to handle the
inquiry.  Accordingly, a Notice of Motion was tabled in the Legislative Council on 31
March 1998 which, by virtue of the Legislative Council Standing Orders moved pro
forma on 2 April 1998. 

2.3 The principal concerns raised by the Committee can be summarised as follows:

2.4 Regulation 20 of the Amendment Regulations confers on the Minister an unfettered
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discretion as it does not circumscribe the matters to be taken into account by the
Minister in exercising her discretion to grant reductions, waivers, refunds and
deferments (in the way of payment by instalment) of fees.

2.5 The Amendment Regulations do not provide any parameters for the exercise of the
Ministerial discretion and arguably, the Minister could grant a concession to any
individual.  The Committee notes that under section 10 of the Act under which the
Amendment Regulations are made, the Minister may delegate to the managing director
of a college or a person in charge of any other vocational education and training
institution the performance of any of the Minister’s functions under the Act.
Accordingly, the Minister is able to delegate the discretion conferred upon her under
new regulation 20.

2.6 Notification of the exercise of Ministerial discretion under new regulation 20 of the
Amendment Regulations is by way of notice published in the Government Gazette.
Under section 42 of the Interpretation Act 1984 , a notice, not being included within the
definition of "regulation" contained in section 42(8) of the Interpretation Act 1984, is
not subject to parliamentary scrutiny or disallowance procedures.  

2.7 Thus  the new regulation 20 of the Amendment Regulations effectively removes the
requirement of section 67 of the Act that fees and charges to be paid for or in connection
with the supply of vocational education and training are to be prescribed by regulation
and hence, subject to tabling in the Parliament and parliamentary scrutiny.  All future
changes made under the new regulation 20 will be implemented by way of notice in the
Government Gazette which will circumvent parliamentary scrutiny.

2.8 The Committee accepts that the frequent change in nomenclature used by public
authorities calls for some flexibility in the regulation.  The Committee does not consider
the granting of an absolute discretion to the Minister, the exercise of which is not
subject to Parliamentary scrutiny,  to be an appropriate method for dealing with this
issue. 

2.9 Section 45(1) of the Interpretation Act 1984 enables subsidiary legislation (which is
defined to include a regulation or notice) to provide for the payment of fees and charges
either generally or under specified conditions or in specified circumstances and for the
reduction, waiver or refund, in whole or in part, of such fees and charges.

2.10 Section 45(2) of the Interpretation Act 1984 provides that any reduction, waiver or
refund of any fee or charge provided by subsidiary legislation may be expressed to apply
or to be applicable either generally or specifically -

(a) in respect of certain matters or transactions or classes of matters or
transactions;

(b) in respect of certain documents or classes of documents;
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(c) when any event happens or ceases to happen;

(d) in respect of certain persons or classes of person; or

(e) in respect of any combination of such matters, transactions, documents, events
or persons,

and may be expressed to apply or to be applicable subject to such conditions as may be
specified in the subsidiary legislation or in the discretion of any person specified in the
subsidiary legislation (emphasis added).

2.11 The Committee acknowledges that section 45(2) of  the Interpretation Act 1984 permits
the conferring of a discretion on the person granting the exemption, which in this case
is the Minister.  However, section 45(2) of the Interpretation Act 1984 also requires that
the broad parameters for the exercise of the discretion (such as those set out in (a) to (e)
in paragraph 2.10 above) are contained within the regulations  to which the person so
specified in the subsidiary legislation (in this case, the Minister or the Minister’s
delegate) must have regard to when exercising her or his discretion.

2.12 In evidence before the Committee, Mr Woodford advised the Committee that the
Department relied on section 45 of the Interpretation Act 1984 as the authority enabling
the making of the new regulation 20 of the Amendment Regulations and the
justification that the new regulation is within power.  For the reason set out at paragraph
2.11 the Committee does not consider that section 45 of the Interpretation Act 1984
contemplates the making of a regulation on the terms of the new regulation 20.
Accordingly, the Committee considers the new regulation 20 to be beyond the powers
provided for in section 45 of the Interpretation Act 1984.  

2.13 The Committee does not consider that the Interpretation Act 1984 enables the Minister
or the Executive to remove the requirement specified in section 67 of the Act that fees
and charges  paid for or in connection with the supply of vocational education and
training are to be prescribed by regulation, and substitute a different method of
implementing amendments, namely through the use of notices in the Government
Gazette.

2.14 In evidence before the Committee Mr Fernandes emphasised that the intent of new
regulation 20 of the Amendment Regulations is to give effect to the concessional
arrangements as quickly as possible and stressed to the Committee that there is no intent
on behalf of the Department to bypass the Parliament.

2.15 Whilst acknowledging that there is a need for some flexibility in the exercise of the
Ministerial discretion conferred under regulation 20 the Committee does not accept
the need for an absolute discretion to be provided to the Minister (or the
Minister’s delegate) with no ability for the Parliament to scrutinise the exercise of
that discretion.  
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2.16 The Committee considers that the publication of  the exercise of the  Minister’s
discretion by way of notice in the Government Gazette falls short of sufficient
Ministerial accountability for the exercise of the power as there is no opportunity for
parliamentary scrutiny of the exercise of the discretion.

2.17 In evidence to the Committee, Mr Woodford stated that the use of notice by way of
publication in the Government Gazette was adopted by the Department to enable
concessions to be granted within the spirit of the law rather than the letter of the law.
This would enable additional concessions to be added without the need to amend the
regulations. The use of notices in the Government Gazette was considered the quickest
way to extend or vary the concessions.  

2.18 The Committee accepts that the Ministerial discretion cannot be exercised to impose a
burden on the public and is there for the purpose of lowering a fee that would be
payable but for the grant of the exemption.  Regulation 20 has to date granted
exemptions to students who held an entitlement to certain classes of benefits as
evidenced by the production of a card or certificate issued by the public authority.

2.19 The Committee further accepts that there may be grounds or a combination of grounds,
other than entitlement to benefits, for which exemptions should be granted (for
example, regional necessity).  These will encompass grounds in addition to the existing
ground of entitlement to receive certain benefits. 

2.20 However, the Committee considers it appropriate for Parliament to scrutinise the
exercise of the Minister’s discretion.  As notices are not included within the definition
of “regulations” under section 42(8)(b) of  the Interpretation Act 1984, they are not
subject to parliamentary scrutiny.

2.21 Accordingly, the Committee considers the use of notices in the Government Gazette to
be an inappropriate method of notifying would-be-claimants and the public of both the
basis and exercise of the Minister’s discretion.

2.22 The Chairman of the Committee and the Committee’s Advisory Research Officer met
with the Minister on 20 May 1998.  One of the proposals examined by the Committee
was whether the broad parameters for the exercise of Ministerial discretion could be
included within the regulations (as required by section 45(2) of the Interpretation Act
1984) with the use of notices in the Government Gazette to advise of specific exercises
of the Minister’s discretion.  This was discussed with the Minister.  The outcome of this
discussion was that, while such a proposal was possible, and in the opinion of the
Committee within power, the Minister considered that the process would become too
cumbersome and impractical to administer.

2.23 However, the Minister acknowledged the concerns of the Committee regarding new
regulation 20 of the Amendment Regulations, and has advised the Committee that  the
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regulations will be amended to retain, in effect the provision for the granting of
concessions by regulation which existed prior to the Amendment Regulations coming
into force.  This will result in the amendment of regulations 20 and 21 which are
contained in clause 4 and clause 5 of the Amendment Regulations.   Attached and
marked “Annexure F” is a copy of the letter from the Minister to the Committee
formally notifying the Committee of the Minister’s intention.

2.24 For the reasons given above and in light of the undertaking given by the Minster to
amend the regulations to restore the previous provision for the granting of concessions
by regulation, the Committee recommends the disallowance of clauses 4 and 5 only of
the Amendment Regulations.  The Committee does not seek to disallow the remaining
clauses of the Amendment Regulations.  An amendment to the Notice of Motion of
Disallowance will be sought to this effect which the Committee fully supports.
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