HON. MAX TRENORDEN MLC

Member for the Agricultural Region

Hon Michael Mischin MLC

Chair, Standing Committee on Legislation
Legislative Council

Parliament House

PERTH WA 6000

Dear Michael
Inquiry into Local Government Amendment (Regional Subsidiaries) Bill 2010 (Bill)

Thank you for your letter of 18 July 2011 inviting me to provide a response and clarity to a
number of issues that have been identified within Local Government Amendment (Regional
Subsidiaries) Bill 2010 (the Bill).

You comment that during my Second Reading Speech I advised the House that the purpose of
the Bill is to enable local governments to establish regional subsidiaries “in a way that is
consistent with” the regional subsidiary model operating in South Australia. [ confirm that it
was my intention that the regional subsidiary model operating in Western Australia would
have the following features, including that:

= regional subsidiaries be bodies corporate;

= the application for Ministerial approval for formation of a regional subsidiary be
accompanied by a charter establishing the corporate status, powers and duties of the
regional subsidiary;

= regional subsidiaries be “subservient to the member councils”; and

= the Bill provide for “good local governance”.

In my response outlined in the table attached to this letter [ have made some specific
comments in regard to the above matters.

I note your comment that the Bill relies on these features being implemented by way of
regulation making power.

Whilst this may be a criticism of the Bill, it is noted that much of the legislation in Western
Australia relies on the regulation making power. As a consequence [ saw nothing wrong with
that approach. I also consciously adopted, in recognition of the Bill being a Private Members
Bill, a minimalist approach to its drafting.

In the first instance I drafted a Bill myself but was fortunate to be able to refer this draft
together with more detailed drafting instructions to Mr Greg Calcutt AM SC who was acting
on behalf of Parliamentary Counsel. The Bill as presented to the House was the final version
of the Bill drafted by Mr Calcutt.
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You have also sought clarification on the intended degree of consistency between the Bill and
the South Australian model.

In my view the difference between the South Australian model of regional subsidiary and
what is being proposed in the Bill is one of drafting style as it was always my intention that,
not withstanding a different manner to describe the regional subsidiary, the principles
embodied in the Local Government Act 1999 (SA) would apply to Western Australia. The
legislation would of necessity have different wording but clearly that was my intent.

The report submitted by the Hon Nigel Hallett MLC and myself following our visit to South
Australia (SA) in September 2010 implies that the SA provisions about regional subsidiaries
are found in section 43 and Schedule 2 of the Local Government Act 1999 (SA). Following a
discussion with the Parliamentary Counsel during the drafting of the Bill it was identified
that this is not the case and in fact there are many other provisions applying to regional
subsidiaries specifically or to regional subsidiaries generally. It was for this reason that
section 3.69(2)(g) was included in the Bill.

The way I read section 3.69(2)(g) of the Bill it allows for regulations to be made to provide
that certain provisions of the Local Government Act 1995 can by regulation be applied to a
regional subsidiary. This, to me, is somewhat similar (but in reverse) to section 3.66(5) of the
Local Government Act 1995 that provides certain provisions of that Act do not apply to a
regional local government if prescribed by regulation. I am advised that there has been little
appetite for such regulations to be enacted.

I 'acknowledge that in my Second Reading speech I advised the House that the Bill “has one
clause saying the minister cannot unreasonably withhold approval” of an application to form
a regional subsidiary. In my original notes I intended to incorporate this provision however
after discussion with Parliamentary Counsel they suggested that such a clause was not
necessary. I accepted their view and agreed to place my trust in the Minister of the day to “do
the right thing” in regard to any application but regrettably did not update my notes.

In your letter you note that various sections of the Local Government Act 1995 refer to doing
things, functions or activities “under this Act or any other Act” when regulating the full ambit
of things, functions or activities that may be performed by a local government.

You also note that proposed section 3.69(1) speaks of “functions” without reference to
functions conferred by other Acts. You have asked if it is proposed section 3.69(1) is
intended to restrict establishment of regional subsidiary bodies to the functions conferred by
the Local Government Act 19957

It was always my intention that a regional subsidiary would be able to undertake functions
conferred by other Acts, particularly with respect to planning and health matters. I think that
the inclusion of some additional words under proposed section 3.69(1) to extend the scope
of the functions to include “under this Act or any other Act” would enable this to be simply
achieved.

The Committee has also invited me to provide details of any other matter that will assist on
the practical effect or interpretation of the Bill.

In January 2009 a report entitled “Feasibility Study of Regional Collaborative Models for
SEAVROC Local Governments” was prepared by Mr Neil Douglas for the local governments
that form the South East Avon Voluntary Regional Organisation of Councils



On page 39 of the report Mr Douglas commented:

Of all the models of other jurisdictions that have been reviewed in this report, the
elements of the ‘regional subsidiary’ model under the Local Government Act (SA) are
by far the most compatible with what I understand to be the wishes of SEAVROC
members.

He further commented on p40:

The major difficulty with the regional subsidiary model for SEAVROC members is that
it would require legisiative intervention to enable a similar model to be established
and operate in WA. In my view, this could not be achieved by amendments to the
Local Government (Functions and General)Regulations; it would require a change to
the Local Government Act itself.

After having reviewed the various potential models available for the establishment of a
regional subsidiary, I concur with Mr Douglas that the SA model appears to be the most
effective way of achieving the outcome I desire.

I'hope the above clarifies any questions you might have on the Bill. I am happy to provide
further information should you deem that appropriate.

In closing, I reiterate that my intention of introducing this Bill was to enable local
government in Western Australia to form a regional subsidiary that includes flexibility,
charters as the regulatory source and an appropriate level of compliance and regulatory
burden. The Bill is intended to be an enabler for good and effective local governance.

I'm keen to see the results of your deliberations. Trust your inquiry will go well.

Yours sincerely

n Max Trenorden MLC
er for the Agricultural Region

26 July 2011
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