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1. Abortion at 20 weeks of pregnancy and later

Prior to 26 May 1998 when the Acts Amendment (dbortion) Act 1998 received the Royal Assent and came into
effect it was unlawful in Western Australia to perform an abortion at any stage of pregnancy. The Acts
Amendment (Abortion) Act 1998, while retaining abortion as an offence in the Criminal Code (scction 199),
created an exception for abortions “performed by a medical practitioner in good faith and with reasonable care
and skill” and where “the performance of the abortion is justified under section 334 of the Health Act 1911.”

Section 334 of the Health Act 1911 provides in subsection (3), (4}, (5) and (6) conditions necessary for any
abortion to be justified. Subsection (7) imposes additional conditions that must be complied with in order for an
abortion performed when “at least 20 weeks of the woman’s pregnancy have been completed”.

(7) If at least 20 weeks of the woman's pregnancy have been completea’ when the abortion is
performed, the performance of the abortion is not justified unless —

(a) 2 medical practitioners who are members of a panel of at least 6 medical practitioners
appointed by the Minister for the purposes of this section have agreed that the mother, or the
unhorn child, has a severe medical condition that, in the clinical judgment of those 2 medical
practitioners, justifies the procedure; and

()] the abortion is performed in a facility approved by the Minister for the purposes of
this section.

The names of medical practitioners appointed by the Minister to the panel have never been officially published.'

King Edward Memorial Hospital is the only facility approved by the Minister to perform abortions at 20 weeks
of pregnancy or later.

During parliamentary debate on the bill to legalise abortion in 1998 it was variously reported that between six
abortions and 15 abortions at 20 weeks gestation or more were performed annually at King Edward Memorial
Hospital and the Hon Cheryl Davenport and other proponents of the bill gave assurances that that this number
was not expected to increase under the new legislation.”

Subsequent data suggests that these assurances were unfounded as the number of abortions at 20 weeks
gestation or more averaged 37 in the years 1999-2010 increasing to 43 in the most recent six years 2005-2010.
This is nearly three times the highest number reported in the debate for such abortions prior to
legalisation.’

2. Babies born alive following abortion at 20 weeks or later

Between July 199% and 20 January 2011 fourteen babies have been born alive followmg induced abortions in
Western Australia. None of these babies were resuscitated or received any other treatment.’

At least one of these live births following abortion occurred at post 26 weeks gestation.’

During debate on the bill to legalise abortion in 1998 assurances were given by proponent of the bill and then
Attorney General, the Hon Peter Foss MLC that “Once the process of termination actually leads to birth, it does
not matter when it occurs - it is a live person, and Is treated as such by the law.” He also pointed out that the
Criminal Code included “some sections [which] provide that some people are liable for not taking positive
measures to prevent death™

These deaths are NOT being investigated by the Perinatal and Infant Mortality Committee, which is charged

with investigating “all stillbirths and deaths of infants of 26 weeks or greater 1g\c:stan’omx! age”, on the grounds
that the terminations of pregnancy have been approved by the Ministerial panel.
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However, this leaves unanswered important questions such as whether or not any of these babies could have
survived if given resuscitation and/or other treatment. After all, the panel is only authorised to approve an
abortion, not the subsequent homicide by neglect of a child born alive after an approved abortion.

All babies born at 20 weeks gestation must have their birth registered. It is not fitting that no-one has
investigated the deaths after live birth of these fourteen babies.

3. Premature survival

Infants born as young as 21 weeks are reported to have survived (Frieda Mangold)® and flourished (James Gill)®.
Thanks to the excellence of the services at King Edward Memorial Hospital and Prmcess Margaret Hospital,
Western Australia has the best survival rate in Australia for prematurely born infants.”®

The abortion of infants at a gestational age at which children are capable of living outside the womb raises
particular issues of concern. After over 12 years and nearly 500 abortions at 20 weeks gestation or later this issue
needs to be reconsidered.

4. Capacity for pain

In evidence given on behalf of the US Depariment of Justice paediatrician and expert on fetal pain Kanwaljeet S.
Anand states that:

.. the human fetus experiences the ability to experience pain from 20 weeks gestation if not earlier and
the pain experienced by a fetus is possibly more intense than that experienced by term newborns or
older children."

Much more is known about this aspect of fetal experience today than in 1998. Several US States have recently
banned virtually all abortions at 20 weeks of pregnancy or later in response to this new evidence on fetal pain.

5. Eugenic abortions

The legislation allows abortion at 20 weeks of pregnancy or later if “the unborn child, has a severe medical
condition that, in the clinical judgment of ... 2 medical practitioners, justifies the procedure”. An article by
Associate Professor Jan E. Dickinson, Late pregnancy termination within a legislated medical environment,
reports on a series of 219 abortions approved by the Ministerial panel and performed at King Edward Memorial
Hospital from June 1998 to December 2003, 12

From this article it appears that many of the abortions are performed for non-lethal matformations, including 10
abortions for non-lethal conditions at 24 weeks gestation or later. Two of these abortions were for frisomy 21 or
Down syndrome. It is well known that people with Down syndrome are able to live happy and fulfilled lives.
The decision by the pane! to authorise the abortion of these and other children with disabilities raises grave
concerns that the panel is making decisions based on discriminatory, eugenic grounds that a child is better off
dead than alive with disabilities such as Down syndrome.

Such discrimination in not in accordance with Australia’s commitments under Article 10 of the United Nations

Convention on the Rights of Persons with Disabilities. Consideration needs to be given to preventing abortions
based on eugenic, discriminatory grounds.

6. Conclusion
Widespread community concern about abortions performed at 20 weeks gestation and later is evidenced by the
almost 5000 signatures received to date on this petltton 1t is timely for the committee to investigate the matters

raised by the petitioners.

Note: The matters raised in the petition have not been referred to the Ombudsman.
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