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Victoria’s Charter of Human Rights and Responsibilities Act 2006 

In 2006 Victoria followed the Australian Capital Territory’s lead in introducing a 
statutory bill of rights that included a role for a parliamentary committee in 
scrutinising human rights issues raised by Bills tabled in parliament. In the ACT that 
parliamentary committee was not specified, whereas under the Victorian Charter of 
Human Rights and Responsibilities that role is specifically given to the pre-existing 
Scrutiny of Acts and Regulations Committee (SARC).  

Parliamentary committees were not a part of any of the earlier human rights 
enactments in Canada, Hong Kong, New Zealand or the United Kingdom, although 
the United Kingdom Parliament has since established a Joint Committee on Human 
Rights by way of standing order. So Victoria was the second jurisdiction to mandate 
human rights reporting on Bills by a parliamentary committee and the first to 
expressly give this role to a scrutiny committee. 

The Scrutiny of Acts and Regulations Committee’s role 

Section 30 of the Charter provides that SARC must consider any Bill introduced into 
Parliament and must report to the Parliament as to whether the Bill is incompatible 
with human rights. The mandatory nature of this requirement to report means that 
SARC must consider the Charter rights compatibility of each Bill, notwithstanding the 
political make-up of its membership or other demands on its time. It also means that 
SARC will report on incompatibility with Charter rights notwithstanding the views of 
its members on the merits of any particular Bill or on the merits of the Charter itself. 
This is a salutary feature of section 30. 

Whilst section 30 has certainly enhanced the scrutiny role performed by SARC, it has 
also created its own peculiar challenges in three main areas – the broader range of 
subject matter that must now be considered under the Charter when compared to the 
pre-existing grounds of scrutiny; the legal uncertainty that is attendant on that 
broader range of subject matter and the policy issues that subject matter throws up. 
The Charter adds some 20 new scrutiny grounds to the traditional grounds 
considered by scrutiny committees, which adds a significant resource burden to a 
Committee that must operate within the fast pace of the parliamentary cycle. In 
Victoria this burden has been addressed by hiring first one, and now two, consultant 
legal advisors to perform the role of human rights advisor to the Committee. The 
scope and benefits of the human rights advisor role in the context of the human 
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rights scrutiny of legislation is the subject matter of this paper, which will briefly 
conclude with some reflections on the effect of the human rights scrutiny work that 
SARC undertakes with the help of those advisors. 

The role of human rights advisors in the work of SARC 

The use of human rights advisors is the main way that SARC has managed the 
resource burden of considering whether any of the 20 different rights protected under 
the Charter are limited by any Bill tabled in Parliament. The meaning of many of the 
rights in the Charter is much less certain than the traditional grounds for scrutiny of 
legislation, not the least because under the Charter all relevant human rights 
decisions in any jurisdiction in the world may be relevant to the interpretation of the 
scope of a right. As a result, there is a significant amount of international legal 
research involved, which is beyond the skills that can realistically be expected from 
the parliamentary members of a legislative scrutiny committee, whether they happen 
to be lawyers or not. And of course most of them are not. 

From the inception of the Charter SARC was provided with a budget to retain an 
external legal advisor with human rights expertise in order to support it in its new 
role. Initially that budget allowed for a single consultant to be retained on the basis of 
an honorarium. That initial advisor was Professor Jeremy Gans, an academic at The 
University of Melbourne who specialises in criminal law. Needless to say a great 
number of human rights issues arise in the context of both the criminal law and the 
law relating to criminal penalties outside of the traditional criminal law. Having an 
expert in that area has been invaluable to SARC’s reporting for the nearly 10 years 
that Professor Gans has been performing that role. 

In 2015 SARC sought approval for an increased budget to retain an additional 
advisor, which was granted at the end of last year. Sarala Fitzgerald has been 
working with Professor Gans this year, and provides Charter expertise stemming 
from the 5 years she spent working at the Victorian Equal Opportunity and Human 
Rights Commission running litigation under the Charter, reviewing Statements of 
Compatibility as part of the Commission’s Charter reporting process and providing 
advice under the Charter to the Commission.  

SARC uses its human rights advisors to undertake the initial consideration of the Bills 
and Statements of Compatibility that the Committee reports on. The advisors 
consider and research any human rights issues arising out of those Bills, and 
prepare a draft report in relation to any issues that the advisors consider have not 
been dealt with adequately in the Statements of Compatibility for those Bills. As a 
matter of practice, where the Charter rights issues arising in a Bill have been 
adequately canvassed in a Statement of Compatibility, and any limitations have been 
considered under the reasonable limits section set out in the Charter, the advisors do 
not generally second-guess the reasonable limits assessment undertaken by the 
Minister. The advisors attend the committee meetings to discuss the draft reports 
and provide advice in relation to amendments considered necessary by the 
committee members. Once the committee is satisfied with the contents of the report, 
almost invariably on the basis of a consensus discussion, the report is finalised and 
laid before Parliament. Committee members are able to dissent in the ordinary way 
of course, however after discussion of the various members’ concerns, a consensus 
is often possible despite the bipartisan make-up of the Committee. 

Whilst the use of human rights advisors eases the burden created by the broader 
range of subject matter that must be considered under the Charter, it does not 



ameliorate the legal uncertainty that comes with that subject matter or the fact that 
this new subject matter gives rise to the consideration of policy issues, which is not 
traditionally considered to be the function of a legislative scrutiny committee.  

Because the Committee is not a court and its members are generally not lawyers, it 
is not possible for it to resolve the uncertainty about the scope and meaning of the 
rights contained in the Charter. In the early years of the Charter, to an extent the 
exploration of that legal uncertainty in the form of more detailed legal analysis made 
its reports much less accessible to lay parliamentarians, to whom SARC’s reports are 
primarily addressed. Two years into its Charter role, in 2008, SARC’s solution to this 
issue was to change the way it reported on Charter issues. It moved from lengthy 
and detailed Charter reports to a more succinct reporting style that used textual tools 
that allowed a non-legal audience to identify key parts of the discussion while 
retaining sufficient analysis to make its reports legally defensible. 

The final issue with the role given to SARC under section 30 of the Charter is that 
scrutiny committees generally operate by distinguishing between issues of principle 
and issues of policy – with the former being the appropriate subject matter for 
criticism and the latter left to the Parliament to resolve. The issue with the role given 
to SARC under the Charter is that many human rights do not fall neatly into one of 
those categories – they often raise issues where principle and policy combine. In 
particular, the Charter’s test for reasonable limits on rights requires consideration of 
whether there is a demonstrable justification for that limit and a consideration of 
whether there are less restrictive reasonable available alternatives. A consideration 
of the reasonable limits test may therefore involve SARC in making assessments of 
contested policy issues, which is not traditionally its role.  

In practice, SARC deals with the above concern by seeking out further information 
from the Minister (to allow that material to be considered by Parliament when 
considering the policy issue) or by referring the contentious issue to Parliament (so 
that Parliament can make a call on the policy issue). SARC also manages to respect 
the limits of its role within the parliamentary process by raising concerns as a general 
preference to reaching fixed conclusions and by reserving its firmest conclusions for 
those Charter rights where there are clear legal standards, as opposed to finely 
balanced policy considerations. The role of the human rights advisors, as lawyers, is 
to identify where these clear legal standards exist, and accept their limitations (as 
lawyers) when it comes to finely balanced policy considerations. Both the Committee 
and its human rights advisors have a firm respect for the democratic role that the 
Parliament has when it comes to making a call on those policy considerations. 

The effect of SARC’s human rights scrutiny work 

As a post-script to the consideration of the role of the Committee’s human rights 
advisors, it is useful to briefly consider what the effect of the Committee’s human 
rights scrutiny work is. The work that SARC does in raising human rights issues with 
the Bills that come before the Victorian parliament has two main effects, one in the 
executive and one in the courts.  

The existence of a human rights scrutiny mechanism can influence both the 
politicians and the public servants responsible for drafting Bills, so that human rights 
issues are considered and resolved during the legislative drafting process in order to 
avoid adverse scrutiny by SARC. Whether that adverse scrutiny is considered worth 
avoiding, we cannot know, but anecdotal feedback suggests that it is. The additional 
work generated by SARC’s adverse scrutiny is one good reason to avoid it – SARC 



often writes to the relevant Minister with a request to explain, and such explanations 
are often detailed and run to a number of well-researched pages in response. In any 
event the need for a Statement of Compatibility that considers the impact of each Bill 
on Charter rights certainly increases the extent of consideration given to those rights 
by legislative drafters and policy makers, even where a decision is then made to 
allow a limit to those rights. If anything this ensures that there are fewer unintended 
human rights limitations than was previously the case. This must surely be a worthy 
goal of any human rights instrument: to ensure that where rights are limited, 
Parliament intends to limit those rights, and has a good reason for doing so. 

The existence of a human rights scrutiny mechanism may also have some impact in 
the courts, although this has not been a large feature of SARC’s influence to date. In 
Victoria section 35(b)(4) of the Interpretation of Legislation Act 1984 allows for the 
courts to refer to SARC’s reports when interpreting legislation. The issues raised in a 
SARC report may therefore inform the interpretive process in the courts by 
confirming whether Parliament was aware of the limitation of a Charter right when it 
passed a Bill. This awareness by Parliament is relevant to the extent to which a court 
will attempt a remedial interpretation of a provision to avoid a human rights limitation, 
or will maintain the ordinary interpretation and allow the limit on human rights. To this 
extent, the use of Statements of Compatibility and the reporting that SARC does, 
allows Parliament to maintain control over the meaning that legislation is given by the 
courts. 

In addition to considering Bills, SARC’s reports often consider the quality of the 
Statements of Compatibility that are required by the Charter to accompany each Bill 
when it is read a second time. At various times SARC has commented on 
Statements of Compatibility for being incomplete, inaccurate, selective, overly 
technical or perfunctory. At other times SARC has praised Statements of 
Compatibility for their thoroughness. This role, not mandated by section 30 of the 
Charter, has been one of SARC’s most consequential roles under the Charter if 
express Government response is any measure. On occasion the Executive has 
responded to SARC’s criticism of its Statements of Compatibility in letters 
acknowledging SARC’s viewpoint, or by changing its practices in response to that 
criticism. This self-appointed role ensures that Statements of Compatibility are read 
and critiqued by a body that is independent of the Executive and that Parliament is 
informed about the flaws in those statements. 

Conclusions 

The role of human rights advisors provides much needed expertise in the broad and 
complex area of human rights law. In considering the main impact of SARC’s human 
rights scrutiny work, the support provided by the human rights advisor is a significant 
contributor to that impact. Those jurisdictions considering a legislative scrutiny role in 
any proposed bill of rights would do well to adequately resource the body tasked with 
that role so that it can properly perform that role. 


