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ROYAL COMMISSION

INTO MATTERS SURROUNDING THE
TRIAL OF BAYMIS UGLE AND-
SUBSEQUENT MATTERS

RELATING THERETO.

REPORT

TO: HIS EXCELLENCY AIR CHIEF MARSHAT, SIR WALLACE

: KYLE, KNIGHT GRAND CROSS OF THE MOST HONOUR-
ABLE ORDER OF THE BATH, COMMANDER OF THE MOST
EXCELLENT ORDER OF THE BRITISH EMPIRE,
COMPANION OF THE DISTINGUISHED SERVICE ORDER,
DISTINGUISHED FLYING CROSS, GOVERNOR IN %ND
OVER THE STATE OF WESTERN AUSTRALIA AND ITS 7
DEPENDENCIES IN THE COMMONWEALTH OF AUSTRALIA.

May It Please Your Excelienéy,

WHEREAS by Letters Patent dated 2nd day of October, 1975
under the Public Seal of the State of Western Australia,
His Excellency Commodore James Maxwell Ramsay, Commander
of the Most Excellent Order of the British Empire,
Distinguished Service Cross, Lieutenant Governor and
Administrator in and over the State of Western Australia
and its Dependencies in the Commonwealth of Australia,
1ssued a Commission appointing me to be a Commissioner
to inquire into and report upon the following matters,
that is to say:

(1) ~the truth of otherwise of the allegations made by
Mr. B. T. Burke, M,L.A. in the Legislative Assembly
on the 10th September, 1975 to the effect that -

(a) certain police officers committed perjury
during the trial of Baymis Ugle;

(b) subseguent police investigations into the
- trial were superficial and prejudiced;

{c) one or more police officers lied to the
officers instructed to carry out such
subsequent investigations;
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“(d) such subsequent investigations or other
inguiries failed to discover vital or
material evidence then available; and

(e) the only result of the police inquiries
was that Sergeant Fanderllnden was
victimised.

(2) To inquire and report -

(a) whether there was any impropriety on the
part of any policeman in connection with
the arrest or charging of Ugle; and

(b) whether the official investigations sub-
sequently made by the Police into the
arrest and charging of Ugle were properly
conducted.

(3) To inguire and report whether subsequent to the
hearing of the complaint against Ugle there has
been any impropriety on the part of any person
~in any statements made or actions taken in relation
to, or arising out of the arrest and charging of
Ugle, or the subsequent investigations. -

(4) To inguire and report whether Sergeant Fanderlinden
has been victimised and, if so, in what way.

And to make any recommendation arising out of the consider-
ation of the above matters that is considered appropriate.

Now in pursuance of and in execution of the said
Letters Patent dated the 2nd day of October, 1975, I
YOUR COMMISSIONER having duly inguired into the several
matters aforesaid have the honour to report to YOUR
EXCELLENCY as follows:-

PUBLIC NOTIFICATION OF SITTINGS : —
OF THE ROYAL COMMISSION

Public notification of the appointment of the Royal
Commission and of the time and place of its formal open-
ing and requesting any person who desired to place relevant
facts before the Commission to notify the Secretary was
given by notices promlnently displayed in the following
Newspapers:

"The West Australian" newspaper -
4th 7th, 8th, 1O0th October, 1975.

"Sunday Times" newspaper -
5th October, 1975. -

"Narrogin Observer" newspaper -
9th October, 1975.
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SITTINGS

The Commission sat in the Supreme Court, Stirling
cardens, Perth. The sittings commenced on the 15th day

of October, 1975 to take appearances, adjourned to the

28th day of October and continued thereafter without sig-
nificant interruption until the 20th day of November, 197S.
on the 1llth and 17th days of December, 1975 the Commission
sat to take submissions from Mr. B. W. Rowland, Q.C. on
pehalf of Mr. R. H. Burton, S.M., and to rule on such
submissions. In all, the Commission sat for 17 sitting
days.

PROCEDURE

The Commission was conducted pursuant to the Royal
commissions Act 1968,

REPRESENTATION

The first public sitting of the Commission was held
on the 15th day of October, 1975. On that day Mr. G. P.
Miller announced that he had been briefed to assist the

Commissioner. The following counsel were. given leave
to appear before me:

For the Commissioner of Police:
Mr. R. J. Davies with him Mr. G. M. Overman
For the Agsistant Commissioner H. L. Taylor;

Inspector Wright; Det. Sergeant L. Walker;
3/c Sergeant M. Taylor; Senior Constable W. Pense:

Mr, N. Tolcon

For 2/c Sergeant J. L. Fanderlinden:
Mr.R. S. French

For Sergeant Ross; Senior Constable Owen;
Constable Glew:

Mr, C. J. R. Pullen or Mr. I. D. Temby

For Baymis Ugle and part of the prbceedings only: .-
Mr., J. F. Higgins or Mr. P. D. ILane

On 22nd October, Mr. Tolcon advised Counsel Assist-

t09 the Commission that he was also acting for 1/c
~“nstable Beard.

. On the 29th October, Mr. Ian Temby advised he was
*"ting for Constable S. Ashman and Constable R. Cordern.

CHe On the 11th Dbecember, Mr. B. W. Rowland, Q.C. and

- T. A, Walsh were given leave to appear for Mr. R. H.
fton, s.M.

EVIDENCE

*‘ﬁinit is not in controversy that a Royal Commission

_1%E§ss?d under the terms of the statute (The Royal

! les SODS Act 1968 No 65 of 1968) is not bound by the
5 of evidence. However, having regard to the -
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gerious nature of the allegations made I have thought it
proper to adhere to those rules. There have been some
occasions, which are apparent on reading the transcript,
where I have felt justified in relaxing their strict
enforcement on matters not really the subject of contro-

versy but this has been done only with the consent of all
parties represented. :

Appendix "A" contains a list of all witnesses who
gave sworn oral testimony before me.

Appendix "B" containg a list of the exhibits
rendered before me at the hearing. : '

STANDARD OF PROOF

‘The subject matter of my inquiry as set out in the
terms of reference involves allegations of the most
serious nature against a number of cfficers of the
Western Australian Police Force to the eXtent that any
findings I may make against them are calculated to have
serious consequences and to bring them into considerable
disrepute in the opinion of right-thinking members of
the community. I consider that any such finding or for
that matter, any finding prejudicial to any person whose
conduct comes into question in these proceedings should
be based on proof to my reasonable datisfaction of the
facts on which such finding is based. '

As to what should be regarded as "proof to my
reasonable satisfaction" I am content to be guided by the
words of the late -Sir Owen Dixon {then a Justice of the
High Court). in Briginshaw v. Briginshaw (1938) 60 C.L:R.
336 at 361-362:

"an opinion that a state of facts exists may be
held according to indefinite gradations of
certainty. . . . neasdnable satisfaction is not

a state of mind that is attained or established
independently of the nature and consequences

of the fact or facts to be proved. The sub-
stance of an allegation made, the inherent
consequences flowing from a particular finding
are considerations which must affect the answer
to the question whether the issue has been

proved to the reasonable satisfaction of the
tribunal. In such matters, "reasonable satis--
faction" should not be produced by inexact proofs,
indefinite testimony, or indirect inferences." '

THE FACTS
introductory

The subject matter of this Royal Commission - as is
*tparent from the foregoing terms of reference - is the
‘?Volvement of members of the Police Force of Western
?éitralia in the arrest and prosecution in a Court of
. LY Sessions in Narrogin of a part-aboriginal native
;rmed Baymis Ugle on charges of drunkenness and habitual
:eﬂnkengess laid against him under the provisions.

SPectivelv of sections 53 and 65 (6) of the Police Act.

~



The events under consideration occurred between August
20th, 1974, the date of Ugle's arrest on the two charges
and l6th October, 1974 when, after a two-day hearing
pefore Mr.R. H. Burton, S.M. in the Narrogin Court of
petty Sessions, the charge of drunkenness was dismissed
and, on the application of the Police, the charge of
habitual drunkenness was withdrawn.

The Commission is also concerned with two investi-
gatlons made by police officers into the allegations of
perjury by two of the arresting officers at Ugle's trial,
and with allegations of impropriety in the conduct of such
investigations by 1/c Det. Sergeant Leedham Walker and
Superlntendent Lloyd Taylor, the police officers who
carried them out. Superintendent Taylor has had a
number of promotions since then and he is now Assistant
commissioner (Crime) but for the purpose of convenience
I will refer to him throughout as Superintendent Taylor.

During the period of almost three weeks that the
Commission was occupied in taking evidence, a very con-—
siderable amount of evidence was given on a variety of
topics related to the terms of reference, much of which
has become of little importanceas the Commission has
progressed and the really live issues to be decided have
emerged. To clarify the relevant facts I propose, in
the first instance, to give a broad picture in chrono-
logical order of the events of what I may refer to
perhaps, as the Ugle affair - after which I will deal
with the terms of reference, developing the facts in
greater detail to the extent to which I may find it
necessary in order to come to a conclusion on them.

The country town of Narrogin in which the events
occurred has a substantial aboriginal and part-aboriginal
population, a situation which, it is common knowledge,
is calculated to create special problems in the mainte-—
nance of law and order by the Police. . To illustrate
this I need only to refer to the letter of the Hon. the
Minister for Police to Mr. Peter Jones, M.L.A. for :
Narrogln, dealing with the adequacy of Police protection
in the town and the statistics of crime and, in parti-
cular, the incidence of crime so far as the aboriginal
population is concerned which appears as Exhibit 13 on
the proceedings of the Commission.

This letter also indicates that at relevant periods
the Narrogin Police Staff comprised a first-class
Sergeant in charge with two second-class and two third-
Class sergeants to aSsist him, one senior constable, four
first-class constables and eight junior constables.

To assist in follow1ng the facts, I think that I
should spe01fy the names of the various police officers
who figure in the story as well as giving a brief
Cccount of station routine:

(a) The sergeant~in-charge prior to and up until
shortly after Ugle's arrest was 1/c Sergeant
James who then went on leave and was relieved
by 1/¢ Sergeant Wells who was sergeant-in-
charge when Ugle was tried and who conducted
the prosecution.
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(b) 2/c Sergeant Fanderlinden.
(c) 3/¢ Sergeants Mervyn Taylor and Ross.

(d) Senior Constable Owen.

(e) 1/c Constable Pense (also the lock-up keeper);
1l/c Constables Beard and Ashman; Fourth-year
Constable Glew; Second-year Constable Cordern;
Constable Corcoran. :

(f) Police Cadet Panting.

in addition, the office of the District Inspector of the
Narrogin Police District was located at the police
station.  The Inspector for the District was Inspector
Handmer, who was on leave for part of the time and was
relieved by Inspector Wright. )

All of these police officers, with the exception
of the district inspector and the sergeant-in-charge,
were rostered for duty in three shifts - the day shift
between 8 a.m. and 4 p.m.; the afternoon shift between

4 p.m. and midnight; and the night shift between mid-
night and 8 a.m.

The Sergeant—in—charge had no set hours but normally,
I gather, was on duty during the day. Sergeant James
indicated that on the day of Ugle's arrest - a date of

some significance - he was on duty, he thought, up to 5
or 5,30 p.m.

It was the duty of the sergeant or other officer-in-
charge of a-shift to see that the occurrence book, in
which were recorded all events of significance occurring
during the shift, was properly kept up and that the
prisoners in the lock-up were inspected at the beginning
and end of the shift to ensure that they were present
and correct and that there were no complaints,

I+ is appropriate now to say something of the natives
who are involved in the story. Firstly there is Baymis
Ugle, the central figure. He is a part-aboriginal about
35 years of age and single, but the possessor of a de
facto wife named Elaine Hansen and eight ex nuptial
children by a previous de facto wife, for the upbringing
°f wvhom he is not responsible. Formerly a contract
Bh?arer, he has for twelve months been an invalid pensioner
O¥ing, he told me, to some respiratory troubles which
#reclude him from gainful employment. le is a chronic
ilCOholic under medical treatment for his addiction.  His
“octor testified that he did his best to overcome his
failing but it was "a poor best". He is well known to
Eﬂe Narrogin Police, having accumulated well over one
“uhdred convictions during a period of seven or eight
'€ars - mostly for drunkenness and habitual drunkenness
“3t including a number for minor acts of violence and an
c*% conviction or so for acts of dishonesty. During the
:ielVe months which have elapsed since the occurrence of
€ events on which I am inquiring, he has had no less
.30 19 further convictions and has been committed to the
“4i0rd Inebriates Homes under the Convicted Inebriates Act.



He normally lives with Elaine Hansen in a house at
Narrogin on the Cuballing Road but spends some time
staying with relatives at a State Housing Commission
rental house rented by Max and Esme Abrahans. They have
Mrs. Marie Hansen (who is Esme Abrahams' mother) staying
with them and also from time to time her husband, Charlie
Hansen. These two are said to be the grandparents of
Elaine and claim to have brought her up from infancy.

The Abrahams house is one of two situated in an
isolated position beyond the made portion of Floreat

street, Narrogin. The other house is occupied by Wilma
Wwilliams, another daughter of Marie Hansen and the mother
of Elaine, and her husband, Eddie Williams. They have

several other teenaged daughters who live there, while
other natives stay in one or other of the houses from
time to time. :

the Arrest and Charging of Ugle

On the afternoon of the 20th August, Sergeant
Mervyn Taylor was on duty at the Narrogin Police Station
during the day shift when he took a complaint from
Charlie Hansen that there was a disturbance in Floreat
Street, that Eddie Williams had beaten up a number of
women, and that the disturbance was proceeding. At that
time Constable Beard was on van patrol and as a result
of a wireless message he picked up Sergeant Taylor and
Constable Pense and drove them to Williams' house.

There they found a number of natives behind
Abraham's house involved in a disturbance. These-
persons included four women who had cobviously been
assaulted and had sustained minor but not insignificant
. ipjuries. Eddie Williams was not present but the Police
were informed that he was responsible for the assaults
and that he had taken off to the bush behind a hill in
the néighbourhood of the two houses. After a short
search by Sergeant Taylor and Constable Pense, Williams
was located and apprehended and placed in the back of
the police wvan. In addition and prior to the arrest of
Williams, the Police had found Baymis Ugle, not with those

involved in the disturbance behind Abrahams' house but
- somewhere in the vicinity of Williams' house, and Taylor
arrested him and then he, together with Williams, was
taken to the Narrogin Police Station where Williams was
charged on two complaints of aggravated assault on females
and Baymis Ugle was charged on one complaint of drunken-
hess and one of habitual drunkenness,

Records kept at police stations including a property
book in which is entered anything found in the possession
0f an arrested person after search, and the occurrence
book to which I have previously referred, show that Baymis
Ugle was charged with the offences to which I have
referred at about 3.10 p.m. I, however, have had un-
Contradicted evidence that the station clock was ten
fllnutes slow so that the correct time was 3.20 p.m.

) It is not in dispute that the two men were, at about
this time, put in the station lock-up, where they remained
Until next morning when they were brought before a Court
of Petty Sessions presided over by Mr. C. Zempilas, S.M.



who was relieving the Magistrate of the DlStrlCt Mr. R.
H. Burton, S.M. who was on leave.

Present in the charge room when the men were brought
in were Sergeant Taylor, 1/c Constable Pense, Constable
" peard and Police Cadet Panting, who appears to have ad-
mitted the party at the back door of the station in
response to a radio message from Constable Pense asking
him to do so.

It was also testified before the Commission by
constable Glew who was on the afternoon roster that he had
arrived early and had seen Ugle just before he was escort-
ed to the cells. He says he did not think that Ugle was
drunk. Later Constable Corcoran signed on in the occur-
ence book. He apparently inspected the lock-up as there
is an entry in his handwriting that four male prisoners
were present and correct and that there were no complaints
Later Sergeant Fanderlinden - the officer-in-charge of the
afterncon shift - signed on in the occurrence book and
made an entry that four male priscners were correct.

Sergeant Fanderlinden has testified before this
Commission that while he was checking the occurrence book,
Sergeant Taylor had come to him and said that he had ,
arrested Baymis Ugle on charges of drunkenness and habitual

drunkenness and said "there is no bail for him". He had
replied that if anyone had enough money for him he would
let him out on bail. Fanderlinden said that on a drunk

charge or an habitual drunk he couldn't see why a man
should be kept in the lock-up if there was bail fpr him.

He said that very shortly afterwards he was approach-
ed by Constable Beard who told him that Baymis Ugle had
been brought in for questioning on an assault. Beard
said that he had guestioned him and had reported to
Sergeant Taylor that he Ycouldn't fit him with it", where-
upon Tayvlor started to type a complaint for being drunk.
Beard said he thought it was a bit rough and Taylor had
replied: "Bugger him. We're not bringing him in for
nothing.". Beard had then told Fanderlinden that he
didn't think Baymis Ugle was drunk and didn't want to be
listed as a witness in case there was a plea of "not guilty".
Fanderlinden said that he had taken Beard into Sergeant
James' office and had repeated Beard's story to him.
Sergeant James had apparently accepted the story, had ex-
Pressed some dissatisfaction with Taylox's behaviour and
had said, "I will make him prosecute this thing himself
and get out of it the best way he can.". James had gone
off duty shortly afterwards, leaving Fanderlinden in charge.

That these interviews took place is categofically
denied by both Constable Beard and Sergeant James.

However, that such an interview between Fanderlinden
and Beard took place is supported by other police officers
who testified before this Commission that Beard had also
voiced his unhappiness about the circumstances of the Ugle
arrest to other police officers at the station.

I must say I found that Beard's sworn denials of the
interview with Fanderlinden were unconvincing and I belleve
that the interview did take place, -
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I have had much more difficulty regarding the alleged
interview between Sergeant Fanderlinden and Sergeant James
and Constable Beard. I can place no reliance whatsacever
on the testimony of Constable Beard as to this interview

so that the contest becomes one between the evidence of the
two sergeants. It is suggested that there was other
evidence supporting Fanderlinden's story but I cannot find
any other evidence which is of substantial assistance to

mne . There is no room really for mistake or faulty re-
collectlon It is a straight out issue of credibility.

it is an issue I find myself unable satisfactorily to
resolve without running the risk of doing an 1n]ustlce to
one or other of the sergeants.

Accordingly, to the extent that it becomes material
to the issues which I have to decide, its effect must be
governed by the gquestion of where the onus of proof of
establishing the issue lies.

Whatever may be the truth of this matter, the eviden=-
ce shows that neither Sergeant James nor Sergeant Fander-
linden took any steps to test the accuracy of Beard's
statement by visiting the lock-up to form an opinion on
Ugle's condition. Having regard to the suggestion that

he was not drunk, it would appear to have been of the
utmost importance that any injustice done to Ugle should
have been corrected as far as possible by his release and
also that Beard's allegations should be promptly tested.

It is accordingly clear - depending on James' state of
knowledge - that some investigation should have been under-
taken by one or other, or both of them.

Sergeant Fanderlinden testified that once he had
reported thé matter to his superior officer he considered
that he had done everything that was required of him by
standing orders and he was content to wash his hands of
the whole matter.

The evidence shows that later in the evening when
Sergeant Panderlinden was in complete charge of the station
he was approached by two of Ugle's female relatives inguir-
ing about bail for him. It is suggested that he must

then have realised that Ugle was still in custody and he
should have taken steps to ascertain Ugle's condition and—

-¥eleased him on bail if it appeared to him that Ugle was

in wrongful custody.

! The next morning Sergeant Fanderlinden appeared in
etty Sessions to prosecute Ugle and Mr. P, D. Lane, a
farrogin solicitor, appeared on Ugle's behalf and secured
Iin adjournment of the charges until 18th September and the
felease of Ugle on bail in the meantime. As a result of
turther remands the commencement of the hearing of the
harges did not take place until October 9th. The

eason for the delay in hearing these very trivial charges
Or a period 6f no less than seven weeks is difficult to
nderstand and was never explained. During this interval,
aving regard to the testimony of the police witnesses

alled to testify at this Commission in support of Sergeant
Anderlinden, I am satisfied that Constable Beard had
ODnversations with a number of his fellow officers concern-
Ng the circumstances surrounding the charging of Ugle.
‘have little doubt that as a result there was a consider-
%le amount of rumour and gossip in police circles about
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these matters. It seems probable too that in a country
town such as Narrogin this would have spread beyond the

lice station and have been the subject of talk outside.
1t is probably unlikely that it had not come to the notice
of the Magistrate, Mr. Burton, at a fairly early stage.

It is apparent also during this period, that no real
effort was made by the police officers concerned to prepare
the case for hearing. No notes appear tc have been taken
py the officers involved in the incident until a few days
pefore the hearing when Sergeant Taylor for the first time
prepared a statement of his evidence for the benefit of the

prosecuting sergeant. During the interval, 1l/c¢ Sergeant
James had gone on leave and 1/c Sergeant Wells had taken
over. Sergeant Wells had little experience in prosecuting

- a part of the job which he apparently disliked intensely.
He apparently sought to get one of the other sergeants to

‘do so without success.

Sergeant Fanderlinden, who would have been the
obvious choice as he did a lot of the prosecuting, was away
on leave during the relevant period. Sergeant Taylor
was principally an outside man and disliked prosecuting.

He was also the principal witness and was apparently
reluctant to prosecute, It is suggested in the evidence
that the existence of these rumours contributed to the
unwillingness of some of the sergeants to prosecute. In
the end, Sergeant Wells had to take over the job himself.

The Trial of Baymis Ugle

On the first day of the hearing evidence wag given
by Sergeant Taylor and Constable Pense of the circumstances
of the arrest of Ugle and that in their opinion he was
drunk. Ugle then gave evidence. Naturally enough, he
denied that he was drunk but he was never asked whether he
had been drinking. It is to be assumed that if he had
been asked he would have admitted that he had had a cupful
of "Conto" port wine - a fact to which he deposed before
the Commission. He added that a cupful of wine would not
affect anyone.

Evidence was also given by Ugle's doctor, Dr. Jacobs, .
that Ugle was an alcoholic whom he was treating for his
addiction without conspicuous success. Mr. Lane then
obtained an adjournment for a week to call an eye witness,
one Keith Ruttley a plumber who had been mending a tap at
Williams' house at the time of the visit of the police
and Ugle's apprehension.

At the adjourned hearing Ruttley's evidence was that
Ugle was quite sober and didn't smell of drink. The testi-
mony he gave was to the effect that he was stone, cold,
Sober. In addition he gave some evidence conflicting with
that of the police concerning the circumstances of the
arrest, No attempt was made by the prosecution to test
Ruttley's story by cross-examination. After Mr. Lane had
addressed for Ugle, the prosecuting Sergeant said no more
than "that in view of the evidence of Ruttley he did not
Wish to say anything". In the result the Magistrate found
that there was no proof beyond reasonable doubt of Ugle's
Juilt, He said that he had no reason to disbelieve
Ruttley, - Accordingly, he dismissed the drunkenness com-—
Plaint with $70 costs against the police.
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After the dismissal Sergeant Wells applied to the
Magistrate for leave to withdraw the charge of habitual
drunkenness to which the Magistrate agreed. There was
some criticism of this action as Ugle's record showed that
ne had sufficient convictions over the previous twelve
months to support an habitual drunkenness charge. I
should however have thought that, as a question of policy
in a general way, a charge of habitual drunkenness should
not be levelled except in association with a charge of
drunkenness levelled at the same time.

the Magistrate's Reference of the Trial
Papers to the Crown Law Department.

Mr. Burton has testified before me that at the end
of the evidence he was satisfied that Sergeant Taylor and
constable Pense had committed perijury, and that when he
gave his evidence before the Comm1581on he was still so
gsatisfied.

Mr. Burton testified that at the conclusion of the
hearing he had called Sergeant Wells into his chambers and
told him that he intended to refer the papers to the Crown
Law Department "for investigation of perjury" by the two
police officers.

3 This he subsequently did but before dealing with the
' reference I should perhaps mention that on the day follow-
ing Ugle's acquittal Senior Inspector Handmer, the
District Inspector at Narrogin, sent a minute to Sergeant
Wells seeking an explanation of why the drunkenness charge
had ‘failed, why the costs awarded againgst the pgelice were
80 high, and why the habitual drunkenness charge was with-
drawn. Sergeant Wells' report was forwarded on 24th
October to Inspector Wright who had relieved Inspector
Handmer as Narrogin District Inspector during the latter's
absence on leave. In his report Sergeant Wells attribut-
ed the dismissal of the case to the poor performances of

. the police witnesses in giving their testimony and the
convincing nature of the testimony given by Ugle and

- Ruttley.

Paragraph 9(d) of his reéért states as follows:

T ks

"I am concerned that there exists a very strong infer-

ence that Ugle was only charged with 'drunkenness' and

'habitual' when it was found that he was not connected

with the matter involving an assault on a person named

Baggs. I believe that this opinion was also shared by
the Court.”

‘On a perusal of the Maglstrate s notes on evidence at the
hearlng, I have some difficulty in understanding how the
Maglstrate could have regarded the testimony as providing
i the basis for a strong inference regarding the motives for

ilaYlng ‘the charge, nor does the Sergeant explain on what

grounds he believed that the Magistrate had come to that

.%Pinion, I think that it is probable that the rumour

1and gossip resulting from Constable Beard's approaches to

:hls fellow police officers may have contributed.

i

% I also find it difficult to understand how on the

‘@vidence at the hearing alone the Magistrate should have

fome to a firm conclusion that Taylor and Pense had
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committed perjury. My feeling is that it is also likely
that rumour and gossip must have contributed to this
conclusion.

In accordance with the intention which he had express-
ed to Sergeant Wells, the Magistrate sent the papers to
the Crown Law Department for an investigation of the ques-
rion whether the two police officers should be prosecuted
for perjury. The matter was referred to the Senior Crown
prosecutor and by him referred to the Commissioner of Police
by ljetter dated 22nd November, 1974 as follows:

"1 enclose herewith certified copies of two Charge
Sheets and Notes of Evidence concerning charges of
Drunkenness and Habitual Drunkenness preferred by
Sergeant Taylor of Narrogin against one Baymig Ugle.

"The Magistrate, Mr. Burton has referred the matters
for the consideration of possible Perjury proceedings
against Sergeant Taylor and Constable Pense who were
the sole witnesses for the prosecution. I imagine.
that the matters have been referred particularly be-
cause of evidence given by a Mr. Ruttley for the
defence.

"I would make no comment on the Notes of Evidence and
simply refer the papers herewith for such investiga-
"~ tion and action as you may deem proper."”

This brings me to an account o©of the first report, that of
Det. Sergeant Leedham Walker, in response to this request.
Before dealing with it I think that I should say something
of the nature of the inquiry which was called for in '
answer to this request.

The crime of perjury like most other c¢rimes and
certainly all serious crimes, has not merely a physical but
also a mental element. It requires that in the course of
a judicial proceeding the person charged shall not only
have given false testimony on a material matter, but also

that he shall have done so knowingly. The false evidence
mist have been given deliberately, in full knowledge of
its falsity. Where the evidence relates to matters peri-

pheral to the basic issues of a trial as was the case in
relation to evidence of the circumstances surrounding the
arrest of Ugle, it will hardly support a prosecution for
perjury, particularly where records are not kept, and

where the witnesses are testifying, as in this case, after
a4 substantial lapse of time during which their recollection
may have diminished or become.confused. Indeed, the
Hagistrate himself accepted the view that a perjury charge
could not be supported on conflicting evidence relating to
such surrounding circumstances.

The basis of his reference was purely on the question
Oof the testimony of whether the accused person was drunk
Or not.

Now, to support a perjury charge purely on the basis
Of testimony as to the drunkenness or sobriety of another
is extremely difficult. The reason is that testimony of
drunkenness is not testimony of fact. Tt is testimony
of a value judgment. A value judgment is an opinion

P,

bt
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reached on observed facts by a person experienced in inter-
preting such facts. It is based on fact but it is nevexr-

the less still a matter of opinion on which different
people may well come to guite different conclusions.

In view of these considerations I must say I have
gsome doubt whether I myself would have felt called upon to
refer these papers for investigation. However there is
undoubtedly a duty upon a judicial officer who forms what
is more than a mere suspicion of perjury in relation to
evidence brought before him, to have the matter investigat-
ed. Accordingly, I would in no way reflect on the action
which the Magistrate took. Having come to the conclusion
he did, he was in duty bound to refer it.

The First Investigation by Det. Sergeant Leedham Walker

After the complaint had been received by the
commissioner of Police, the officer delegated to investigate
it was Det. Sergeant Leedham Walker. So far as the suit-
ability of Det. Sergeant Walker to undertake this investiga-
tion, I need only gquote the evidence of Mr. Michael Murray,
the Crown Prosecutor:

"What have you found in general terms of his ability
as a CIB officer investigating major matters?---In
general terms I think he is a tremendously competent
man with enormous attention to detail, very careful
in the course of any investigation to leave no stone
unturned. Also he has been directly associated with
activities of the educatory type within the CIBs:in
their detective school, which I have had the pleasure
of addressing on a number of occasions, and listening
to him in that regard his enthusiasm and his study

of the law has been gquite remarkable to me over the
years.

"Would jyou regard him as an appropriate officer to be
assigned through the hierarchy to the investigation
of potential offences by other police officers?--- I
could think of none better."

I can see no reason for not accepting this opinion.

The material received by Det. Sergeant Walker on which

to base his investigation is indicated in Mr. Murray's
letter.

. After he received his assignment from Acting Super-
}ntendent Brennan the latter called him in, He said,

'Today I gave you a file with regard to an alleged perjury

at Narrogin. He said it is a difficult one. I want a

Jood 7job done and I know you can do a good job. Naturally
Y0u will have to see the Magistrate when you are down there."
He said that he was ‘given no special instructions as to how
he was to go about his investigation. That it was left
entirely to his discretion.

X That he should be given no special instructions would
98 the normal position according to the present Commission-

- °F of Police, Mr. Leitch. He said that at the stage of

detting a particular inquiry he would be expected to know
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his business. Having regard to his experience he would
pe expected to follow the best line of inquiry without
gpecific instructions.

Det. Sergeant Walker's account of his investigation
was as follows:

Firstly he said that he did a re-study of the Elements
of the Crime of Perjury as expressed in the Code and Stand-
ard Text Books on the subject. Then he rang Inspector
wright the Acting Inspector in Charge at Narrogin. He
told the Inspector that he would be coming down on the
investigation and asked him not to alert any members of
the Police Force about his wvisit. He said that he
thought it was preferable if he was investigating the
conduct of police officers not to let them know that he
was coming.

He arrived at Narrogin on 10th December, He went
to Inspector Wright's office. He went through the
depositions with Inspector Wright, He then inspected the

station occurrence book for the relevant period and the
property book relating to the arrest of Ugle and Williams.

He inspected photos which had been taken at the
scene, He also perused Sergeant Wells' report to
Inspector Wright to which I have previously referred. He
then visited the scene with Inspector Wright who pointed
out the houses and he also inspected fence posts which
had been a matter of controversy at the hearing. After
that he drew a rough sketch of the area.

Having thus familiarised himself with the scene, he
went back tO the police station. After lunch He saw Ser-
geant James, the officer-in-charge of the station. He was
sure that Sergeant James had no idea that he was coming.

He obtained permission to interview Taylor, Pense and Beard.
He said to James, "I have a report from Sergeant Wells about
which I am a little concerned and that was the fact that
Ugle was brought in and. . . was only charged with drunken-
ness after he had been spoken to about an assault matter.".

He asked Sergeant James if there was any foundation
for Wells having said this and James said that he and
Inspector Wright had made inquiries and there was no foun-
dation for it. He did not indicate from whom he had
made inguiries but Inspector Wright had said that he had
spoken to Beard who had said that there was no foundation
for such a statement.

At this stage, Det. Sergeant Walker said he was quite
unaware of a suggestion or rumour that Constable Beard had
had an interview with Sergeant Fanderlinden or with any
Other police officer such as have been previously mention-
ed and was prepared to accept Sergeant James' assurance
without further inguiry.

He then inferviewed Sergeant Taylor. He first
checked up with him how far he accepted the Magistrate's
notes of his evidence, The two men went out to the

SCene, where Taylor purported f£o tell him what happened.
Det, Sergeant Walker said that there Taylor re-enacted the
whole scene, after which he took a written statement

Which was in greater detail than the evidence which he
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ave in Court. He questioned him regarding Ruttley's i
story and tested his evidence thoroughly. He said that
the impression which Taylor gave him was of a conscientious
officer - "probably a bit rough but conscientious".

He next saw Constable Pense and took his statement.
ge was sure that he and Taylor had had no opportunity to
put their heads together. He had not given him a copy of
paylor's statement. Pense confirmed Taylor's evidence,
Next he saw Police Cadet Panting from whom he also re-
ceived confirmation of the two officers' story.

He had ascertained from Sergeant James and Constable
pense that all the natives at the scene had been affected
by liquor except Marie Hansen. Accordingly he made
arrangements for Marie Hansen to come to the station.
Before she arrived he went to see the Magistrate. The.
only information he elicited from thesMagistrate was that
Sergeant James wouldn't prosecute it as there was some-
thing wrong with the brief, On seeing Sergeant James
however, he confirmed that he was away at the time of the
trial and as far as he was concerned there was nothing

wrong with the brief. After that Det. Sergeant Walker
had a private look at the scene and on his return Marie
Hansen was wailting and he interviewed her. Marie Hansen

sald she had a clear recollection of the day - it being
the day when Eddie Williams took to all the girls and
punched her as well. She said that she had seen Ugle at
Williams' house drinking beer and wine and that he was
drunk. .

He said that Marie Hansen impressed him very much
and he was also influenced by the fact that she was a
non-smoker and non-drinker. He said that he had under-
stood that "in a round-a-bout way" she was a relative,
but did not place much weight on this "because if you go
into the native situation, nearly everyone is related to
everybody". He did not consider getting a statement from
the other natives because from inquiries he had ascertain-
ed that all of them were affected by liguor and he did
not imagine that he could get anything accurate from them.

Next he interviewed Constable Beard and took a
statement from him which accorded with the evidence of
the others that Ugle wasg drunk. After that he went to
see the Magistrate armed with all the statements. The
Magistrate had read Mrs. Hansen's statement through and
the Magistrate had said: "Well, that is the end of the
matter.". From the comment Det. Sergeant Walker felt
that the Magistrate was satisfied that Ugle was drunk.

Det. Sergeant Walker said that at this stage he was
"satisfied that Ugle was drunk and he told the Magistrate
that in view of the statement it would be necessary for
him to interview Mr. Ruttley as it appeared that perhaps
he was the one who had committed perjury. He felt at
this stage it would be necessary for him to test Mr,
Ruttley's evidence.

It was testified by Mr. and Mrxs. Ruttley that Det.
Sergeant Walker had harrassed them both and that he had
exercised unfair pressure upon them to change their story.
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. The evidence shows that Inspector Wright was
present at the interview. Both men denied that undue
pressure or threats had been used. bet. Sergeant Walker
agreed that the interview had got off to a bad start and
was never really conducted in a friendly way. Partly
pecause of that, he took written notes immediately after
the interview. These were agreed with Inspector Wright
and were put in evidence, (see Exhibit 59).

I accept them as a correct version of what occurred
and they certainly do not support the suggestion of
harrassment or of undue pressure or unfair tactics being
employed.

No doubt Ruttley was nettled by the fact that his
yeracity was being called into question. That is a
reaction frequently found in a witness in response to a
vigorous cross-~examination. I can believe that Walker
did not behave with perfect tact or finesse but I am un-
able to conclude that he exceeded the bounds of propriety
in the interxview.

Actually I do not really believe, having regard to
the terms of reference, that the facts relating to the
interview are of very great importance to my inguiry.
Their importance really arises from the complaint made by
Ruttley to Mr. Burton regarding Det. Serdeant Walker's
interview with him which, it appears, played no small
part in setting in train the events which have led up to
the present Commission. The interview with Ruttley was
the last stage in Det. Sergeant Walker's investigation
after which he returned to Perth and prepared a report.
This report contained a finding that Ugle was cOrrectly
arrested for being drunk and that there was no doubt that
he was drunk.

The Sergeant also concluded that neither Sergeant
Taylor nor Constable Pense wilfully gave false evidence
against Ugle. Regarding discrepancies in evidence, he
remarked that he felt "thalt as the arrest was made on
August 20 and they did not give evidence until October 9
(seven weeks later) and as both officers had handled
several inquiries in-between those dates and the fact
that it was a minor drunk charge which was being defended;
they did not prepare themselves for the cross-examination
which they received in Court as perhaps they should have
done, They were not equipped with other witnesses,
photographs etc. now revealed, which would have shown to
the Magistrate that there was no reasonable doubt that
Ugle was drunk". '

This report came into the hands of Superintendent
Lloyd Taylor, was summarised by him and forwarded to the
then Assistant Commissioner (Crime) Mr. Parker. The
Papers were returned by him to the Crown Prosecutor with a
covering letter which contains the following paragraph:

"This matter has been investigated by Sr. Inspector
Wright and Det. Sergeant L. Walker and in my opinion
their inquiries do not reveal any evidence which w1ll
support a charge of perjury.”
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In my opinion, the matter should have rested there
pecause I conclude that the investigation of Mr. Walker,
which I am satisfied was neither superficial nor preju-
diced, did establish that no case for perjury could be
made out against the two officers.

The paragraph in Mr. Parker's letter to which I have
referred contained all the advice that the Commissioner
was required to furnish to the Crown Prosecutor in re-
sponse to his request for an investigation for a suspected
crime and certainly the Magistrate was entitled to no
more.

It is to be remembered that reports of officers
jpvestigating crimes such as the report of the investi-
gating officers to the Commissioner in this case are
departmental documents and confidential as such. It is
lmportant in the interests of the Police Force in the
investigation of crime and really also the public itself,
that they should so remain. They both have however,
received the widest publicity in these proceedings but
in considering them and their contentsg it is important to’
remember their fundamentally confidential character and
that the nature and the contents of the report would be

. liable to be affected by this. Det. Sergeant Walker's

report however, in my view, indicates a thorough investi-
gation of the facts and supports the conclusion that the
investigating officers did succeed in their aim as ex-
pressed in paragraph 9 of the report to "devoid themgelves
of the fact that they were both police officers investigat-
ing police crimes”.

Criticism is levelled against Det. Sergeant Walker's
investigation on several grounds:

The first is his failure, though he had Sergeant
Wells' report available to him, to investigate more fully
the reference in the report to circumstances under which
Ugle was arrested and received in the station. I think
that it would have been better if he had not accepted the
assurance of Sergeant James that there was nothing in this
rumour but had made further inguiries. On the other hand
he had the evidence of a number of witnesses, including
two policemen against whom no perjury charge had been .
}evelled, and the evidence of Marie Hansen by whom he was
lmpressed and indeed, I was impressed by it too. I think
that as a result he must have come to a conclusion at that
stage that a successful prosecution for perjury was not
a matter of practical politics and I think that he may be
forgiven under the circumstances for being content to
accept the assurance of a ranking police officer of high
standing in the Force that there was nothing in the
complaint. In any event, a full investigation of this

- could not have produced anything sufficient to sustain a

Perjury prosecution.

The evidence of Sergeant Fanderlinden and the other
Police officers whom he called before the Commission to
Support his story was, with one exception, purely hearsay.
None of them - save one - had seen Ugle at material time
Or could have given evidence in support of any perjury
Prosecution. The exception was Constable Glew who did
See him at the station as he was coming on duty and
expressed the opinion that he didn't look drunk but his
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evidence would, in my opinion, not have been sufficient to
supply the clear deficiencies in a case for perjury
against the two officers.

A further criticism relates to his interview with
the Ruttleys. I have mentioned that I regard the testi-
mony of the Ruttleys as greatly exaggerated and I am
quite unable to accept the view the Walker was applying
pressure on Ruttley in order to assist him to a finding
favourable to police officers on the perjury issue which
was apparently the conclusion of the Magistrate.

Finally, there is the report that the Magistrate was
gatisfied not only that a perjury prosecution would not
succeed but also that Ugle was in fact drunk. I do not
believe that Walker was justified in reporting in such
emphatic terms that this was so. Certainly the Magistrate
had failed to comment when Walker indicated the evidence
and where he had got it and he may have interpreted
silence as consent to the proposition he was putting.

But this, of course, really has no bearing on the guestion
of perijury or no perjury and does not really detract fron
Walker's conclusion.

The Facts Leading Up to Superintendent Taylor's Inquiry

As I have said in my view the report of Det. Sergeant
Walker should have been the end of the matter. That it
was not was something for which the Magistrate was pri-
marily and predominantly résponsible. Mr. Burton
testified before me that after Det. Sergeant Walker had
advised him of the result of his inquiry he would, but for
one thing, have let the matter die and nothing further

would have happened. This was the complaint of Ruttley
regarding the manner in which Det. Sergeant Walker had
intexrviewed him, He said that he belieéved Ruttley's

complaint implicitly and having regard to it and also to
rumours which he had heard about the matter, he felt that
he should - as a jJjudicial officer - see if the matter could
be taken any further.

His method of doing this was not to re-approach the
Crown Law Department to whom he had originally referred
the matter, and to voice his concern as to the nature of
the investigation and its result. His method was to
approach Mr. Peter Jones, M.L.A., the Member for Narrogin
and, through him the Minister for Police, to voice his
concern.

The nature of his approach is shown by a draft letter
composed by him and addressed to Mr. Jones but never sent
to him, the contents of which appear in the transcript at
Page 88 and the following pages. Though this letter was
not sent, the whole of its contents were communicated to
the Minister and Mr. Jones at an interview in Narrogin
which Mr. Jones arranged. Later, it was glven by Mr.
Burton to Sergeant Fanderlinden's solicitor and by him
handed to Mr. Brian Burke, M.L.A. and used by him in his
Speech to the House which provoked this Commigsion.
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Regarding the contents of the letter, beyond saying
that many of the statements in it are gquite unsupportable
and the comments contain matter quite unjustifiable re-
flecting on the conduct of police officers, I only say
that it is unfortunate that it was written and that the
contents of it were introduced into the political sphere.

It is unfortunate because the allegations in it were
given added weight by the fact that they emanated from a
Jud1c1al officer and I have little doubt that it was
pr1n01pally this which swayed the Minister into ordering
a fresh inguiry into perjury which, as I have indicated,
I regard as an exercise in futility.

The other factor influencing the Minister was appa-
rently information given to him by Sergeant Fanderlinden
whom Mr. Burton had recommended that*the Minister should
see regarding his discussions with Beard at the police,
station on August 20th to which I have already referred.
Sergeant Fanderlinden apparently was quite well known to
the Minister who was prepared to give some weight to what
he said. :

The reaction of the Minister under the circumstances
is an understandable one and it is not surprising that he
ordered a fresh 1nqu1ry .

It is perhaps unfortunate that he did not take legal
advice in the matter from the legal officers of the Crown.
If he had, I have little doubt that he would have been
advised of the futility of any further perjury inquiry.

On the other hand there were undoubtedly disturbing
features about the affair and some investigation into the
rumours which had been rife at the Narrogin Police Station,
how they had been started and had given rise to the
Magistrate's dissatisfaction, and the apparent disaffection
between police officers at the station may well have been
justified. I should have thought however that this
investigation should have appropriately been a departmental
one., :

However, it is quite apparent that the second inquiry
was simply ordered on the same terms as the first - namely
it was a further inquiry into the allegation of perjury -
80 that no inquiry was called for in regard to other
matters except to the extent that they were relevant to
this main issue.

The Inguiry by Superintendent Lloyd Tavlor

This was ordered by the Minister as is evidenced by
his minute to the Comml551oner of Police dated 9th March,
1975 as follows:

- "I have talked with the Magistrate and others and I
am not completely convinced on this issue. I feel
you should have another look at the matter.”

The terms of the minute showed-that it was confined to the
bPerjury allegations.
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The file was minuted to Superintendent Taylor by Mr.
parker, the Assistant Commissioner (Crime) on March 24,
thereafter, Mr. Parker called him in and told him that he
was to re-assess the file, re-investigate it, and come to
a conclusion as to whether or not the result of the
report by Det. Sergeant Walker was justified on the evi-
dence available to him. He was "to in effect re-check
the evidence and endeavour to find whether there was any
additional evidence that would prove: (a) that Ugle
was drunk; or (b} whether the two police officers had
committed perjury".

At the outset, some guestion was raised as to suit-
ability of choosing Superintendent Taylor, having regard
tc a written memorandum he had forwarded to the
Commissioner of Police supporting Walker's report. I
however accepit the statement by Superintendent Taylor
that it was his responsibility as senjor officer in the
pepartment, to do the job having regard to the fact that
it had been raised by the Minister.

Superintendent Taylor said that at the time he had
not heard of Sergeant Fanderlinden's alleged report to
Sergeant James regarding Beard, though he said that he had
heard !though the grapevine" that Fanderlinden had been
in touch with the Magistrate and the Minister, which led
him to suspect that Sergeant Fanderlinden was to a large
extent responsible for a second investigation being called
for. Subsequently, he went down to Narrogln and carried
out further inguiries,

I do not believe I need to go into these, having
regard to the conclusion I have reached that as the result
of Det. Sergeant Walker's investigation and report no
prima facie case of perjury against members of the Police
Force would be supported. Suffice to say.that the Super-
intendent appears to . have checked the investigations from
which Det. Sergeant Walker drew his conclusions with some
thoroughness, and reported that he agreed with Walker's
findings. I can find no justification for concluding that
his investigations into the perjury allegations were either
superficial or prejudiced.

I believe at this stage the real issue to be resolved
regarding the second report is the alleged victimisation
of Fanderlinden. When he went down to Narrogin, Superin-
tendent Taylor - among other things - made inquiries
concerning the relative efficiency of Sergeant Fander-
linden and Sergeant Taylor. He explained his motive for
doing so as being that he was satisfied that there was
Something wrong somewhere, as an inguiry had been carried
out by Det. Sergeant Walker which didn't appear to him to
Support a prima facie case of perjury by the two officers,

‘Yet the matter had been raised by the Minister and there

Yas an indication that there were rumours and there was
Something wrong. - He felt that his inquiry, apart from
the possikble criminal offence, was to '"get to the source
of the problem as a Departmental investigation apart
from the comparison between the ef£101ency of Sergeant

Fanderlinden and of Sergeant Taylor Superintendent
Taylor also made ingquiries concerning the efficiency of
$ergeant Wells. On his return from Narrogin, Super-—

Intendent Taylor was present at a discussion between the
then Assistant Commissioner Mr. Leitch, the Assistant
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cormissioner (Traffic) Mr. Straughan, and Serdgeant Fander-
linden. The discussion concerned an incident at Bodding-
ton when Sergeant Fanderlinden was officer-in-charge and
where an adverse report was made against him which went on
his personal file. It had been arranged that at the same
time Superintendent Taylor should interview him regarding
any knowledge he had of the Ugle affair.

When questioned as to this, Fanderlinden for the
first time gave an account of the events at the police
station on the afternoon of the 20th August as he has re-
counted them to the Commission.

There was some discussion between Mr. Leitch and
Sergeant Fanderlinden as to why he had not done something
about it, such as to go and see Ugle and satisfy himself
as to his condition and let him out on bail if he appears
to be sober; make some entry in the occurrence bock, or
report it to the inspector in charge.

He said that he had told Sergeant James and having
done so he did not think that it was his responsibility to
do any of these things.

Subsequently Superintendent Taylor had a conversation
with Sergeant James who categorically denied Sergeant
Fanderlinden's story. He also communicated with Constable
Beard who was by then a Commonwealth policeman, staticned
at Canberra and he also denied it. Subsequently, he got
a written statement from Beard confirming his denial.
Thereafter he sought information from Sergeant Fander-
linden as to the statement alleged to have been made to
him by Constable Beard and the action he took.

Thereafter, on May 22nd, Sergeant Fanderlinden made
a report which accords with his evidence previously given,
He stated that he did not visit Ugle to ascertain whether
he was drunk or not. On 21st August he had prosecuted
at the Court of Petty Sessions when Ugle was still in
custody. Mr. Lane had appeared for Ugle and obtained a
remand., He had discussed the matter only with Sergeant
James and Constable Beard and had taken the matter no
further. '

A few days later he had taken six weeks' leave, then
carried out relief duty and had returned to duty at
Narrogin Police Station in February, 1975.

Superintendent Taylor's Report of the 28th May

On 28th May, 1975 Superintendent Taylor who by then
had become Acting Assistant Commissioner {Crime) - for-
warded a wriltten report of his investigation to the
Commissioner of Police and on June 6th, he sent a minute
to the Minister reporting inter alia that he was satisfied
that Ugle was drunk at the date of the arrest.

He continued: "However arising out of the inquiry
the inefficiency of two police officers - not those
involved in the arrest - has come under notice. This
will become a matter for internal departmental consider-
ation. I am satisfied no further inguiries are necessary."
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A perusal of Superintendent Taylor's report of the
28th May makes it apparent that the two officers referred
to were Sergeant Fanderlinden and Sergeant Wells.

Deallng with Fanderlinden he says at page 4 of his
report :

"Hansen indicated that both Sergeant Taylor and
Sergeant Fanderlinden are well respected at
Narrogin. However, a perusal of records at
Narrogin indicates a vastly different approach by
these two officers to the discharge of their
respective duties,

"During 1975, Serdgeant Taylor made gome 150 arrests
for various offences, whereas Sergeant Fanderlinden
made a total of five arrests.

"From my discussion with Sergeant James and some of
the younger members on the station, I am satisfied
that Sergeant Taylor acte in a positive manner when
attending to complaints of misconduct, whether it is
by Aborigines or whites, whereas Sergeant Fander-
linden acts in a negative way and rarely makes
arrests, but merely orders or advises people to go
home . "

At page 6 he said:

"I made further inquiries at Narrogin into the peru‘
formances and abilities of the two sergeants -
Sergeant Taylor and Sergeant Fanderlinden.

"Statistics alone prove that the former is an active
fearless police officer and although perhaps lacking
finesse in his speech and written expression, he is
an excellent worker."

(He then refers to a specific instance where he concluded
from advice he had received from Sexrgeant Taylor, that
Sergeant Fanderlinden's failure to make an arrest during
a street brawl had resulted in the trouble subsequently
flaring up again.)

The report continued:

"I interviewed 1/c¢ Sergeant James and obtained a
statement from him in which he indicates that he
has complete confidence and faith in Sergeant
Taylor's integrity. Sergeant Fanderlinden, he
found to be lazy and rarely stirred himself to set
an example to the younger men on the staff of the
Narrogin Police Station to carrying out their
duties in a positive manner, Sergeant James in-
formed me that it was quite clear that Sergeant
Fanderlinden's main interest appeared to lie .in
traffic matters and that he was always willing to
carry out traffic prosecutions, which as far as
Sergeant James was concerned, he did quite
efficiently."
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"~ -M¥. Taylor then referred to the interview of 15th April,
1975 when Sergeant Fanderlinden first made known to the
senior officer his alleged conversation with Constable Beard
and Sergeant James. In commenting on this interview he
stated as follows:

"On being pressed further as to whether he made any
attempt to visit Ugle to determine his condition in
order to verify ex-Constable Beard's concern, he admiti-
ed that he had not done so, that he had not seen Ugle

in the cells at all during his tour of duty between

4 p.m. and 12 midnight, nor could he say whether Ugle
had eaten his tea that might or, because of going to
sleep soon after being placed in the cell, he had

slept through the meal period until the next morning.

"Sergeant Fanderlinden admitted that he had made no
entry in the occurrence book of what should have been
an important complaint to him about the conduct of
Sergeant Taylor and Constable Pense.

"Should Sergeant Fanderlinden be believed then he failed
to take any action other than to allegedly report ex-
Constable Beard's conversation to Sergeant James and he
made no attempt to raise bail for Ugle, who was then
under his control as the officer~in-charge of the
afternoon shift, as he should have done should he have
believed ex-Constable Beard. He was certainly remiss
in allowing a person who wa$ allegedly wrongfully
arrested to remain in custody without making any

attempt to have him freed on bail. . ."

Mr, Taylor then discussed his inguiries made from Sergeant
James and ex—-Constable Beard and stated that both of these
officers emphatically denied that any such interviews had
taken place and he made it c¢lear that he accepted these
denials in preference to Sergeant Fanderlinden's account.

He continues:

"However, in view of Sergeant Fanderlinden's general
comments in respect to this matter, should a rumour have
‘circulated at the Narrogin Police Station that Ugle

had been wrongfully arrested for being drunk, then

there is a strong presumption that Sergeant Fanderlinden
was the author of that rumour. It would appear that

as far as Sergeant Fandexlinden is concerned, he either
wilfully created the situation which developed later

for a reason best known to himself or, alternatively,
imagined a situation existed which in fact did not.

This would indicate that should his actions have been
~wilful, he made a false report to yurself as Senior
Assistant Commissioner, the Assistant Commissioner for
Traffic - Mr. Straughan - and myself as the Superinten-—
dent in charge of the Criminal Investigation Branch and
should be charged with creating a situation which did
not in fact exist; or alternatively, he is suffering
from imagination, which would indicate that he is not
suitable for further promotion as hig reliability and
leadership must be open to serious question.”
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vfter some discussion on the efficiency of Sergeant Wells,
;uperintendent Taylor states:

v, ,it is disturbing to note that their personal
files do not show a true reflection of the lack of
ability on both their parts which this inguiry has
disclosed."

;ctioné of Sergeant Fanderlinden in Relation
to Adverse Comments on him in Report
Lo ACY

Some time in June, Sergeant Fanderlinden was summoned
py Superintendent Read to see him and was asked by him to
read this report, which he did. The Sergeant said that
ne was greatly surprised and concerned. After reading the
file he put a notation on it in writing, asking to be in-
formed whether he was going to be charged, whether he was
going to be reprimanded and whether the adverse comments
on him which appeared in the report were to be placed on
nis personal file,

Soon afterwards he confirmed these requests by memo
to Superintendent Read, dated 14th July. As well as
repeating his regquests, he complained of remarks on the
file which were untrue and detrimental to his character
and career in the Police Force.  Shortly afterwards, he
got a file containing a "notation” to the effect that he
would not be charged, and he would not be reprimanded, but
the matter would he placed on his personal file. On re-
ceipt of this, he sent a further memo, this time to
Superintendent Purkiss, in which he said he wished to lodge
an objection to the papers being placed on his personal
- file. He asked that before any papers of any description
were placed on his file he should be paraded before the
Commissioner of Police (then Mr. Wedd), to place before
him certain information he had on the matter. There 1is
no doubt that the information he sought to place before
the Commissioner concerned his interviews with Beard and
Sergeant James to which I have previously referred.

It appears also that Sergeant Fanderlinden had set
about collecting statutory declarations from the police
officers who gave testimony on his behalf before the
Commission and it would appear that he was also desirous
of putting these before the Commissioner. He did not
Succeed in getting an interview with the Commissioner at
Fhat stage. He was called to see Superintendent Blackman
in respect of the request which he had made and the Super-
Intendent told him that the Commissioner was not going to
See him but was going to request Mr. Leitch to see him in
the matter. At that stage Mr. Leitch was away and he
Yrote to Superintendent Blackman asking that the matter
be held in abeyvance until Mr. Leitch returned when
tfrrangements could be made for an interview with him.
Subsequently he saw Superintendent Blackman who told him
;that he thought the Sergeant was hitting his head against
1% brick wall and if the Department made up their minds
Y0 put a matter on an officer's personal file, it would

iStay there.
1

i
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At that point, Sergeant Fanderlinden said he thought
" ne would have to seek the services of a solicitor to
discuss the matter with him with regard to his position in
the rPolice Force. However, before he did so, he rang the
yinister for Police. It appears that he was well and
favourably known to the Minister and he had actually been
in touch with him previously in connection with matters
arising out of the Ugle affair. The Minister himself
confirmed Sergeant Fanderlinden's story. He said that
sergeant Fanderlinden had contacted him by phone after the
second investigation had been carried out. He was obvious-
ly extremely upset and he claimed he was being victimised.
subsequently, the Sergeant again contacted him and advised
that he had further evidence and information (no doubt the
declarations to which I have referred}, and he would like
to see the Minister. Sergeant Fanderlinden called at the
dinister for Police'’s office with the declarations. Mr,
o'Connor- then suggested that he should take them to the
commissioner of Police, show them to him and have the

matter aired if necessary. He also advised him that if
after that he was still dissatisfied the Minister would
be prepared to have a further look at the matter. The

Sergeant left him after indicating that he would either
take the matter to the Commissioner or come back to the
Hinister in due course. He never did so and the next the
Minister knew of it was when the affair was aired in
Parliament. :

Sergeant Fanderlinden also contacted My. Burton, S.M.
asking him whether there was any advice he could give him
in the matter and Mr. Burton told him the best thing he
could do was to consult a solicitor. When he consulted
Mr. Burton, Sergeant Fanderlinden told the Magistrate that
his job "was. on the line".

Thereafter he consulted his present solicitor, Mr.

French. In addition to oral instructions, he gave his
solicitoxr extracts from the relevant reports and other
material documents. In addition, Mr. French was supplied

by Mr. Burton with a copy of his draft letter to Mr. Peter
Jones, M.L.A. Mr. French advised him that the only thing
he could do was either to make the matter public or drop
the whole thing. He suggested that if the Sergeant was
Prepared to make it public he would talk to a Member of
Parliament. With the Sergeant's approval, Mr. French put
him in touch with Mr. Brian Burke, M.L.A. The three men
had a discussion as a result of which the matter was
ventilated in Parliament. There is no doubt that the
contents of Mr. Burton's letter were accepted as factual
by Mr. Burke and they, to a substantial extent, provided
the basis for the subseguent speech. :

Following on a newspaper report on 9th September
toncerning Mr. Burke's proposed speech, Sergeant Fander-
linden was summoned for an interview with the Commissioner
S0 that he at last achieved what he had been seeking ever
Since he had read Mr. Taylor's report.

) The conversation between them which is of some
importance on the guestion of victimisation is testified
to by the Commissioner Mr. Leitch as follows:
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"1 said 'Sgt. Baker of the staff office has informed
me that you wanted to see me personally with respect
to your personal file when I returned from my northern
trip'. (I had been doing a tour of about five weeks
in the north, of all the police stations.)

"T said 'T was not aware that it was anything important
like affidavits and until T read in the newspaper about
Mr. Burke's oration in Parliament I wasn't aware what it
was all about but now I'm beginning to understand, much

+o my disappointment. Did you give any affidavits to
Mr. Burke?' He said 'No. I gave the affidavits to
Mr. French. He must have given them to Mr. Burke'.

"I said 'Did you tell Mr. French to give them to Mr.
Burke?' He said 'Mr., French told me that he's see

a friend of his and give him all *the information. He
later told me that he'd seen Brian Burke and that he'd
fix it all uvup with a little fuss. I don't know Brian
Burke. I have never met him'. :

"T gaid 'As a police officer it is your duty to give
this type of information to the Commissioner of Police
or his senior officers. Don't you trust any of us - -'.
He said: 'I do trust you, sir. I believe you are a
fair man. I wanted to see you when you were in the
north. I know that you would tell someone if they
were wrong on a point, and that's why I'm concerned
it's gone as far as it has.'

"I said: 'Will vou give me something in writing to that
effect and tell me what it's all about?'. He said:

'T would like to but I would prefer to see my solicitor
first.' :

"I said: 'Why? You have not been charged with anything.
He seems to be pretty quick with what he does and not
telling you of the possible consequences. I have known
you for over 20 years. How long have you known him?'.
He said: 'Will you let me see my solicitor?' and I
said: 'Yes, if that's the way you want it.' He said:
'Before I see Mr. Woods can I speak to you about a
couple of things off the record?' and I said: 'Yes, '
but I would like to know some facts first-hand. I -
have never known anyone other than a police officer

to successfully charge someone with perjury.'

MILLER
" 'I think you also made some mention to him about his
present position as prosecutor, didn't you?---Yes, I
said: 'You gained the position of prosecutor which you
applied for. How could anyone say you are victimised?'
He said: 'I know that, and that's why I'm worried.'

"Did he add something about being unhappy about the
fact that the matters were on his personal file?---
Yes. . He said: 'But I don't agree with what was put
on my personal file.'

"I think you saw him again the next day?---That's .
correct, or the day after. Yes - I think the next day.
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sand there was a short conversation about affidavits?--
Yes. He said: 'My solicitor has given you a copy of
the affidavits but I don't want to say anything else.'!
I said: 'I'm not interested in the affidavits now. o
They are public knowledge and I hope somebody can clear
up the mess that's been started.'’ '

twhen you told him you weren't interested in the affi-
davits, why weren't you interested - because there was
no Roval Commission announced at that stage, was there?
--=No, but Mr. Burke of course was asking for a select

committee.

COMMISSIONER:
"By the way, getting back to victimisation, you say you
said to him: 'Well, how have you,been victimised,
having got this particular job as prosecutor?’'---which

he applied for.

"Yeg. The only way he could suggest in which he was
victimised was that certain things had been put on his
personal file which he did not think should be on his

personal file, Is that right?---That's about all I
could feel that he would honestly have a complaint
ahout.

"But did he suggest anything else?---No, he didn't; not
that specifically."

Sergeant Fanderlinden has given an account'of this
interview which does not differ in any very material
respect from the Commissioner. :

He did say that the Commissioner advised him to go
t0 the Police Union and discuss it with them. He said
that he had told the Commissioner he would have to see
his solicitor about the matter. That ended Sergeant
Fanderlinden's contact with the Commissioner and Superin- -
tendent Taylor. Soon afterwards this Commission was
appointed and pending its investigation no further action
has been taken in the matter.

During this discussion of the facts relating to the
Ugle affair, I have had little to say about Mr. Burke's
speech which triggered off the Commission, beyond dealing
with the particular aspects of it which have been incor-
porated in the terms of reference with which I am called
upon to deal. In my view little advantage can be derived
from any further detailed comment on it.

It is apparent from this report that I disagree pro-
foundly with many matters of fact and opinion therein
¢tontained. May I add that in my view, Mr. Burke is not
altogether to be blamed for this.

The opinions were clearly based on faulty and, in
Many cases, false premises which invalidated the deduc-
tions and expressions of opinion which he drew from these,
Having regard to the apparently unimpeachable source from
“which he derived the basic facts, it is perhaps not sur-
Prising that he was led astray in many respects.
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I have now dealt in broad ocutline with the more
portant facts connected with the Ugle affair and with
the questions with which I am required to deal in my
report on this matter.

sergeant Fanderlinden's Position and Standing in the Police
Force at the Time of Inspector Tavlor's Report

Before discussing the terms of reference however, I
think that I should deal with the above heading.

Sergeant Fanderlinden was born in India in 1927, He
came to Australia in 1947 at the age of 20. After being
employed for some years as an automotive electrician with
Winterbottoms and General Motors, he joined the Police
Force in 1952 and has been with the Force ever since. In
view of his previous occupation, he possibly naturally
gravitated to the Traffic Branch where he spent about 17%
years and indeed until he was app01nted a third class
sergeant in 1970. He was engaged in all types of work -
patrol work, heavy haulage, motor vehicle examlnlng, notor
driver testing in the police dr1v1ng gschool and in the
accident section. On two occasions he received the award
of best patrolman of the year and also commendation for
devotion to duty. Other examples of the useful work in
which he was engaged appear in the transcript at pages 426
and 428. This seems to indicate that he was very suited
to traffic work and had performed a good job in the traffic
branch over the period that he was attached to it.

He got his promotion to the rank of Sergeant in about
June, 1970 and was transferred to Narrogin Police Station.
The evidence indicates that it is normal practice to give
a newly- app01nted n.c.o. a country postlng, g0 that he can
get the experlence and resPon81b111ty in command which he
must have if he is to get further promotion.

He spent between 4% and 5 years in Narrogin leaving
on the 9th April, 1975. After a short period of service
with Sergeant Watts, Sergeant Fanderlinden then served
with Sergeant Sweeney who succeeded Sergeant Watts as
officer—-in-charge of the Narrogin Police Station and who
remained there for 2% to 3 vears. Fanderlinden was
employed mainly as relief sergeant and went out on patrols
He began to take an interest in Court matters and prosecut-~
ing and Sergeant Sweeney helped him quite a bit on
Progecution matters. He prosecuted in traffic cases, as
well ag ordinary Police Court matters and inguests and, in
fact, did most of the prosecuting at Narrogin.

He spent much time teaching junior officers Court
Proceedings, held mock Courts, instructed the juniors in
the giving of evidence, the preparation of briefs and

documentation. - Sergeant (now Inspector) Sweeney was to
ave given evidence and he expressed complete satisfaction
%ith his work. In his letter he states:

"I was Officer-in-Charge of the Narrogin Police
Station from September 1971 until June 1974, and
during that time Sergeant Fanderlinden was attached
to the Station as a Relief Sergeant.



S C I S

]

29

vrhe conduct and efficiency of Sergeant Fander-

linden was always good. His office work was
efficient as was his patrol work, both by van and
on foot. ‘

"Oon numerous occasions he assisted me of an evening
on instructing constables in Court Procedure, giving
evidence and also on points of law.

"On numerous occasions he gave advice and training
to Traffic Inspectors, particularly in prosecution
matters. He was an efficient prosecutor.

"His personal appearance and demeanour towards the
Public was good and during my period in Narrogin,
no complaints were made against him."

Despite the terms of this letter, I have come to the
conclusion on the totality of the evidence that having
regard to his lack of aggressiveness, to the conciliatoxry
nature of his approach to his field work and his reluctance
to make arrests, he was probably less suited to field work
in a town which no doubt had substantial problems in the
maintenance of law and order such as Narrogin. I am
satisfied that field work was not congenial to him and
that he was much more at home with traffic and prosecu-
tions which were in fact his preference. This is
supported by the applications which he made for a posting
with the new Traffic Authority and as a police prosecutor
in the PTraffic Court..

It is also, perhaps, supported by an . incident which
occurred during the period of his stay at Narrogih. On
one occasion he was temporarily posted to Boddington, a
small two-man station not far from Narrogin. While there,
he was the subject of a complaint by a farmer in relation
to an investigation into breaking and entering. The
details are unimportant but it is agreed that an adverse
report on him was placed on his personal file and that
this was justified.

I must now bring the history of the Sergeant's-
service up-to-date. In April 1975 he was transferred
back to Perth Central. As I have indicated, at some
time which does not clearly appear from the transcript, he
had applied for a transfer to traffic work or to the
Police Prosecuting Section. According to Superintendent . ©
Taylor, whose evidence in this matter I accept, when
traffic control was transferred from the Police to the
Road Traffic Authority, the Sergeant was not considered
suitable by those in charge of this Authority for transfer

‘ to Road Traffic. However, Superintendent Taylor says

that he recommended Sergeant Fanderlinden for a position
in- the prosecuting section which carries with it a

Special allowance, and on Superintendent Taylor's recomm-
endation he was appointed to this section, taking up his
duties in the first week in September. There is no
Suggestion that he is not happy in his present appoint-
Ttent or that he could have expected to have been in any
better position in the Force at the present time. It is,
I think, worthy of note that Superintendent Lloyd Taylor's
recommendation for this appointment came after he had made
1s adverse report on the Sergeant and this is something
¥hich I think should be taken into account when consider-
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.ng the question of victimisation in Superintendent
;gylor's report.

The Sergeant himself agrees that his only complaint
of victimisation relates to the adverse criticism of him
in Superintendent Taylor's report which he submits was
&gustified, and to the placing of the report on his
..rsonal file which he maintains affects his chance of
fcomotion in the Force and his prospects in the Force

fenerally. It is to be noted that his complaint relates

;olely to Mr. Taylor's report, there being nothing in

ret. Sergeant Walker's report to which he could have
reasonable grounds of complaint. This brings me to the
rext heading which is:

~he Extent to which the Criticisms of.Sergeant Fander-
{inden in Inspector Tayvlor's Report were Justified

T would point out at the outset that as a part of his
inqguiry and investigation into perjury, it was Superinten-
dent Taylor's right and his duty to inquire into and
report on the actions of any police officer involved in
the subject matter of hig investigation including a report
on any shortcomings on the part of such a police officer
as he might discover. This would be part of the duty of
any senior police officer who had responsibility regarding
the disciplining of members of the Force. After all, the
report would be a confidential document, intended for the
information of senior police officers only and any reflec-
tions on the performance of a police officer in the report
would be intended to be so confined. I believe that my
views in this matter were accepted at the Bar.

Insofar as the report might contain reflections on a
police officer, such reflections might be on guestions of
fact or might be on matters of opinion. This Commission
is in some difficulty in reviewing the findings in such a
report on such matters. If the report is factually in-
correct, there 1s no doubt justification for the Commission
making a finding to this effect. But where a senior
officer expresses an opinion on an officer's efficiency or
in a broad way on how he is performing his duties, it is
not so easy - there may be many factors on which such an
opinion is based, some of which do not emerge in the pro-
ceedings so that it is difficult for the Commission to
condemn it out of hand, even though it is felt that the
factors which emerge during the evidence on the inquiry
would not support it.

Coming to the terms of.the report, I am satisfied
that there was no justification for Superintendent Taylor's
statement that Sergeant Fanderlinden had made a false
report regarding .the circumstances of the charging of Ugle
or that he should, as Superintendent Taylor suggested:

"be charged with creating a situation which did not
in fact exist"

Or alternatively be regarded as:
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Ysuffering from imagination which would indicate that
he is not suitable for further promotion as his relia-
bility and leadership must be open to question."

The validity of Superintendent Taylor's conclusion
is based on the premise that Sergeant Fanderlinden did
not have the interview with Constable Beard that he said
he had and that his conversation with Constable Beard and
sergeant James did not take place. If this premise is
not true then the conclusion cannot be supported. I
have indicated in my statement of facts that I am satis-
fied that the conversation between Sergeant Fanderlinden
and Constable Beard did take place. So far as concerns
the alleged further conversation with Sergeant James - I
have indicated that I am not able to come to a conclusion
between the diametrically opposed testimony of Sergeant
Fanderlinden on the one hand and Sergeant James and
constable Beard on the other. Accordingly, it is necess-~
ary for me to rely on the burden of proof to resolve any
matters arising in the inguiry which are dependent on
whether this conversation did, in fact, take place.

In deciding whether Sergeant Fanderlinden should be
censured or charged for falsely reporting such a conversa-
tion, the onus is on the police officer concerned to
establish that the conversation did not take place. in
my view, this onus is not satisfied and accordingly,
Sergeant Fanderlinden must be judged on the basis that the
conversation did, in fact, take place.

In the result, I must find that to the extent that
Superintendent Taylor made the finding previously indica-
ted, it cannot be supported and should not have* been the

subject of- an adverse criticism of Sergeant Fanderllnden
in the report

The next passage in the report with which I am con-
cerned is really based on an acceptance of Sergeant
Fanderlinden's story and infers that on that assumption

Sergeant Fanderlinden had been guilty of neglect of his
duty.

This can be related to evidence given by Commissioner
Leitch to the effect that with regard to the evidence of-
Sergeant Fanderlinden as to the events of the 20th August,
he was really in a cleft stick - either that he had made
3 false report if he had not, in fact, had the conversa-
tion with Constable Beard which he said he had had, or if
such a conversation had taken place he had been guilty
of neglect of his duty - having regard to the fact that he
was in charge of the station for nearly eight hours up to
‘Aldnight on the 20/21 August in -

{a) not attempting to visit Ugle to determine his
condition during his term of duty;

. 'b)  making no entry in the occurrence book of what
would have been an important complaint about the
conduct of Sergeant Taylor and Constable Pense;
and

)

failing to make any attempt to obtain bail for
Ugle when, if he accepted Beard's story, he
was unlawfully under arrest.
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It was csubmitted before me on Sergeant Fanderlinden's
pehalf that he was not guilty of a neglect of duty, and
that having regard to standing orders he had done all that
was required of him by reporting the matter to Sergeant
James the officer-in-charge of the station before the
tatter finished his tour of duty, and there was no duty
gpon him while he was in charge at the station to ascer-
tain whether Sergeant James had done what it was broadly
necessary for him to do in view of the complaint made,
viz. to check by observation the validity of the complaint
and, if necessary, discharge Ugle on bail.

Both Superintendent Taylor and Commissioner Leitch
were emphatic that the report he made to Sergeant James,
if he had in fact made one, did not relieve him from
this responsibility, in the first place to enter the
incident in the occurrence book and also to make some
check of the story during his eight-hour tour of duty,
and to ascertain to his own satisfaction that Ugle was not
in wrongful custody, and if he were to make sure that he
was released on bail. I accept this opinion of Sergeant
Fanderlinden's responsibility as expressed by these two
senior officers. Indeed it accords with my own view.

"I think it is a mere matter of common sense that a senior
police officer under such circumstances should make some
check.

Sergeant James was, at the moment, on the point of
departure, but I should have thought that the natural re-
action of any person placed as Sergeant Fanderlinden would
have been would be to immediately check up on Ugle's
condition for himself. This would have required a few
vards' walk from his office toc the lock- up and then, if
his inspection supported Constable Beard's view - to think
about going -to his superior officer about the matter. In
any event, I would have regarded it as unreascnable for
the Sergeant to have done nothing for the next seven or
80 hours of his tour of duty to ensure that something was
not being done in regard to a prisoner who was in his
charge over the period and who, it is suggested, was in
wrongful custody.

Accordingly, I take the view that these particular
reflections on Sergeant Fanderlinden in this report were
justified.

It is submitted on the Sergeant's behalf that his
conduct on this occasion was no more than an erxror of
judgment but I think it was, I think also that Superin-
tendent Taylor would have been entitled to regard it as
an instance of his generally negative approach to his
duties and respon51b111t1es as a fairly senior n.c.o. in
the police service. -

The next matter for consideration is the passage in
the report relating to a comparison between the perform-
ance and abilities of Sergeant Taylor and Sergeant
Fanderlinden. I need not go into Superintendent Taylor's
remarks on the performance of Sergeant Taylor which are
available on perusal of the report.+ iWhat I am concerned
Wwith is the statement which I have mentioned that
Sergeant James had made to him, namely that he found
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gergeant Fanderlinden to be lazy and rarely stirred him-
sclf to set an example to the younger men in the staff

of the Narrogin Police Station to carry out their duties
in a positive manner. I do not consider that this
criticism was supported by any evidence given by :Sergeant
James or anyone else in the inguiry. In that regard

I might mention the testimony of Sergeant Mervyn Taylor
nhimself. It is to his credit that he was unwilling

to offer any criticism of Sergeant Fanderlinden's perxr-
formances in the field at Narrogin, save in one particular
instance of his failure to make an arrest. He gave
evidence recognising that the two officers had different
technigques in carrxying out their duties and apart from
that offered no particular criticism of Sergeant Fander-
1inden

It is apparent that Superlntendent Taylor g criticisms
were not fully supported by the- evidence which I heard.
Nor were they supported by Inspector Sweeney's experience
of his performance. As a matter of fact, Superintendent
Taylor qualifies his criticism in the following paragraph
by repeating Sergeant James' comment that Sergeant Fander-
linden's main interest was in traffic matters and that he
was always willing to carry out traffic prosecutions which,
as far as the Sergeant was concerned - he did quite
efficiently.

However, on reading the whole report it is apparent
that in making his assessment of Sergeant Fanderlinden's
performance he did not rely exclusively on evidence which
has been the subject of testimony before me. It is for
this reason I do not feel qualified or called upon to
condemn Superintendent Taylor's. assessment of his perform-
ance. -

All I can say is that my conclusion on the evidence is
that Sergeant Fanderlinden is a police officer who, on
traffic matters, is an efficient officer and one who has
shown a liking for and efficiency in police prosecutions.
These are the types of work which he prefers and I feel
that his work in the field is something for which he has
less liking and his dislike for it may well result in a
performance which does not egual that in his favourite
aspects of police work. .

In relation to my criticism of Superintendent Taylor's
Yreport, I am unable to conclude that his assessment of
the Sergeant's conduct and capabilities were other than
a4 genuine, though probably not sympathetic, assessment
based on conclusions he had reached on various matters
which had been brought before him which included matters
other than those brought to the attention of the
Commission.

At the same time, I have no doubt that he was by no
means happy with the Sergeant's performance over the
Felevant period and was not disposed to be charitable in
his conclusions regarding his part in the Ugle affair.

May I add that I find it difficult to excuse the
Obstructive tactics adopted by senior police officers in
Felation to the attempts by Sergeant Fanderlinden to clear
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~gelf from the imputations made against him in the

coTt. They were imputations which reflected seriously

:j;n him and which were profoundly disturbing to him and

¢ pave no doubt that he felt, with some justification,

at they were likely to have an adverse effect on his

,eure career in the Police Force. What happened to

4 in his attempts to clear himself no doubt led him to

.jieve that he was up agalnst a brick wall. If senior

ficers had been more receptive to his complalnts and

4 given him an opportunity to be heard in his own

fence - which I believe was his right -~ there is no

t,ubt that the evidence of police officers supporting the

wrgeant s account would have been brought to light -
svidence which would clearly have cast serious doubts on
‘onstable Beard's denial of having discussed the circum-

ﬂances of Ugle's arrest and charging with Sergeant

randerlinden.

- It is not conceivable if such evidence’ had been
forthcoming that Superintendent Taylor would have come to
vhe conclusion which he did regarding the Sergeant having
sade a false report. :

It is apparent that the endeavour by Sergeant Fander-
tinden to vindicate himself, in fact sparked off this
{ommigsion. One can only regret in retrospect that a
rore sensible approach was not adopted in the matter, as.
a result of which I have no doubt that the necessity for
this Commission - which I alsoc regard as a somewhat
futile exercise - could have been avoided.

To sum up, I regard the Police as having acted
obstructively whereby the truth regarding Sergeant Farlder-
linden's connection with the Ugle affair was not immediately
established and he was constrained to take what I regard as
& wrongheaded action to vindicate his character, bhecause I
consider his resort to the political arena with his com-

~ plaint was, under the circumstances, quite inexcusable.

. However, I am unable to conclude that Superintendent
_Taylor's report was other than an honest report, represent-

- ing opinions genuinely held and by no means inspired by

-~ and improper motive, such as the motive of intending to

- Punish the Sergeant for his association with the Ugle affair.

THE TERMS OF REFERENCE

I now come to consider the terms of reference in
detail. They are:

1. THE TRUTH OR OTHERWISE OF THE ALLEGATIONS MADE BY MR.
B. T. BURKE, M.L.A. IN THE LEGISLATIVE ASSEMBLY ON THE
10TH SEPTEMRBRER, 1975 TO THE EFFECT THAT:

(a) certain police officers committed perjury
during the trial of Baymis Ugle

As is apparent from the foregoing recital of facts,.I
find that the evidence submitted to this Commission is
not sufficient to establish that any police officer
committed perjury during the trial of Baymis Ugle.
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(b) subsequent Police investigations into the |
trial were superficial and prejudiced

In my opinion this allegation is not established by
the evidence.

{¢) one or more police officers lied to the officers
instructed to carry out such subsequent investi-
gations

This term of reference causes me some concern in that
it requires me to report adversely on persons who are
not named in the inguiry.

In the course of the evidence there were three police
officers who, according to the view I take of the evi-

dence, might come within this partic¢ular term. They
are Sergeant Fanderlinden, Constable Beard and Sergeant
James. Of these, Sergeant Fanderlinden and Constable

Beard were represented by counsel to whom it must have
been apparent that their clients' veracity in communi-
cation with the investigating officers was a direct
issue before the Commission and who had the opportunity
of making submissions on their behalf. Accordingly,

I feel at liberty to report concerning at least these
two under this heading.

My finding is that Constable Beard lied to Superintendent
Taylor when he denied that he had approached Sergeant
Fanderlinden on the day of Ugle's arrest and made the
statements to him which are referred to in page 8 of the
report.

So far as @ll three officers are concerned there is an
issue as to whether on the one hand Sergeant Fander-
linden, and on the other hand Sergeant James and Con-
stable Beard, were lying on the question of whether they
had the interview referred to in page 8 of this report.

Now Sergeant James wag not represented at the hearing

so that I might have some difficulty in reporting advers-
ely regarding him under this term without giving him a
further opportunity to be heard. However, I have
already indicated that I do not feel that I am able to
regsolve the issue of credibility as between him and
Sergeant Fanderlinden.

In the result I am unable to conclude to the required
standard of proof that any of them lied to investigating
officers in respect of this interview.

Further than this, it haé"noﬁ been established to my
satisfaction that any police officers lied to the
investigating officers on any material matter.

{d) that such subsequent investigation oxr other
inguiries failed to discover vital or material
evidence then available

As appears from the statement of facts, Det., Sergeant
Walker's investigations did not disclose the conversa-
tion between Sergeant Fanderlinden and Constable Beard
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regarding alleged improprieties in the charging of Ugle
at the police station which I am satisfied took place.
Nor did they disclose the alleged conversation between
gsergeant Fanderlinden, Sergeant James and Constable
Beard which I am not satisfied took place. They did
not discover the evidence of the police officers called
at the instance of Fanderlinden to support his story.
superintendent Taylor's investigation did reveal the
interview between Sergeant Fanderlinden and Constable
Beard and the alleged interview between them and
Sergeant James. However, it did not disclose the
evidence of other police officers previously referred to.

Whether this evidence was vital or material is to

be determined in relation to the object of the inquiry
viz. as to whether Sergeant Taylor or Constable Pense
had committed perjury. Viewed in that light, the
evidence was neither vital nor material to any substan-
tial extent.

The evidence of the interview between Sergeant Fander-
linden and Constable Beard was only hearsay. In-
respect of perjury proceedings its only value with regard
to such proceedings would be to discredit the evidence

of Constable Beard if he were to give evidence in

support of the defence. The same applies to the
evidence of the Constables who gave accounts of state-
ments made by Constable Beard to a similar effect.

Constable Glew did give evidence that Ugle did not look
drunk to him when he saw him when he was on the way to
the cells after he had been charged. But in my view
this evidence would not have been of sufficient weight
to affect the result of the particular inquiry.

I conclude therefore that to the extent stated,
Det. Sergeant Walkexr's inquiries did not disclose
material evidence. I further conclude that the evi-
dence was not wvital in that after it had been dis-
covered and investigated it would not have affected
the validity of the conclusion reached in Det. Sergeant
Walker's report that no case for perjury could be made
out against the two police officers,

{e) the only result of the inguiry was that
Sergeant Fanderlinden was victimised

I am faced with some difficulty in dealing with this
term of reference. This arises from the imprecision of
the term "victimised"”. This was discussed at the
hearing and some definitions were offered including one
by myself - but by none of which am I fully satisfied.

I feel that it would be preferable for me rather than
attempting any logical definition, to indicate on what

I consider I am to inguire and report in this term of
reference. :

I consider that I am required to inquire and report,
not only on whether as the result of the inquiry Serg-
eant Panderlinden was prejudiced in his position as a
police officer, but also whether he was so prejudiced
not for any reasons which were proper and justifiable,
but to punish him for his conduct in relation to the
Ugle affair.
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Now, as has been pointed out, Sergeant Fanderlinden
has not Jmmedlately been prejudlced He has been
given & position in the Traffic Prosecution Branch for
which he applied this year and he is d01ng work which
ijs congenial to him and for which he is well fitted,

phe only possible ground of prejudice - as his counsel,
Mr. French conceded and was agreed at the Bar - was
that the report of Superintendent Taylor was to be
attached to his personal file and that it contained
unfailr and unjustifiable reflections on him, the nature
of which were calculated to affect his prospect of
promotlon in the PForce.

I have indicated previously in this report that I am
satisfied that some of the comments concerning the
sergeant in Superintendent Taylor S report are not
3ust1f1ed (see pages 22, 23, and 24 of this report)

and I will be making recommendations later in my report
as to what I consider is proper to be done to ensure
that Sergeant Fanderlinden is not unfairly prejudiced
thereby.

I believe, however, the comments made by Superintendent
Taylor in his report were made in good faith and with-
out any improper motive and accordingly that Sergeant
Fanderlinden was not victimised.

TO INQUIRE AND REPORT:

{a) Whether there was any impropriety on ‘the part
of any policeman in connection with the arrest
or charging of Ugle

The evidence adduced at the inguiry (which I believe
was all the evidence which could reasonably be made
available), fell short of establishing to the required
degree of proof, that there was any impropriety on the
part of any policeman in connection with the arrest
and charging of Ugle.

(b) Whether the official‘investigations subsequently
made by the Police into the arrest and charging -
of Ugle were properly conducted

I do not qguite follow this term of reference. The
only official investigations into the Ugle affair were
expressed as having no other object than to ascertain
whether perjury had been committed. There was no
official investigation intoc the arrest and charging of
Ugle. I am satisfied that the official investigations
ingofar as they related to perjury were, in fact, prop-
erly conducted. '

TO INQUIRE AND REPORT WHETHER SUBSEQUENT TO THE HEARING
OF THE COMPLAINT AGAINST UGLE THERE HAS BEEN ANY IM-
PROPRIETY ON THE PART OF ANY PERSON IN ANY STATEMENTS
MADE OR ACTION TAKEN IN RELATION TO OR ARISING OUT OF
THE ARREST AND CHARGING OF UGLE OR THE SUBSEQUENT
INVESTIGATION,



Py et TR T TR T e e e e T

i Lo i

This is a term of reference the answering of which hasg
caused me some concern. A person acting in a judicial
capacity must always shrink from making adverse find-
ings on the conduct of another persocon in respect of an
inquiry in which that person has not been named and no
gspecific charges of acts of impropriety have been
levelled against him.

It appeared to me at the conclusion of the hearing that
the conduct and statements of Mr. Burton, S.M. in
relation to the Ugle affair could well be the subject
of criticism under this term of reference,. For this
reason I thought it proper through Counsel Assisting
the Commission to invite Mr. Burton to appear by
counsel before the Commission to make such submissions
on the propriety of his conduct as it was disclosed in
the evidence adduced during the hearing.

‘Mr. Burton accepted this invitation and Mr. B. W.

Rowland, Q.C. and Mr. T. A. Walsh appeared on his behalf
at an additional sitting of the Commission convened for
the purpose of hearing his submissions on the 11lth of
December.

Mr. Rowland submitted to me that the actions and state-
ments of Mr. Burton did not come within this term of
reference,. While I was not in full accord with the
submissions, I came to the conclusion that in respect

of any action or statement made by the Magistrate which
might have been the subject of criticism, the terms of
reference properly construed did not give me power to

do so. My reasons for coming to such a conclusion
appear in the transcript at pages 1269 to 1272 whlch are
included as Appendix "C" to this report.

I would like to add that I am completely satisfied as
to the Magistrate's bona fides in all he said and all he

did. I would accept his belief expressed in his letters
to the Hon. the Minister - the text of which is includ-
ed in Appendix "C" - that his only interest was to see

that justice was done, and that he had acted properly
in accordance with his judicial oath throughout the
whole affair,

I would add that in my opinion the evidence does not —-

support any conclusion of impropriety on the part of any
other persons.

TO INQUIRE AND REPORT WHETHER SERGEANT FANDERLINDEN
HAS BEEN VICTIMISED AND, IF S50, IN WHAT WAY:

I have already dealt wiﬁﬁ this term of reference when

dealing with term of reference 1(e}.

I repeat that I have no doubt that Sergeant Fanderlinden
has been unfairly prejudiced in his position of police
officer by the placing on his personal file of Super-
intendent Taylor's report of his investigation into
perjury allegations against Sergeant Taylor and Con-
stable Pense in relation to the trial of Baymis Ugle
which report is dated 28th May, 1975.
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I am of that opinion because of the incorrect statements
of fact in the report to which I have previously referred
in dealing with term of reference l(e).

However, because I believe that the comments made by
superintendent Taylor were made in good faith and with-
out any improper motive, I am of the opinion that
sergeant Fanderlinden was not victimised.

RECOMMENDATIONS

Under the terms of reference, I am required to make
any recommendation arising out of my consideration of the
natters raised in the inquiry as I think fit.

Upon reflection I feel that the only recommendations
which I feel called upon to make relate to Sergeant Fander-
linden and also to the police officers who gave evidence
on his behalf. Regarding Sergeant Fanderlinden I do not
consider as was suggested to me, that Superintendent
raylor's report should be removed from the Sergeant's
personal file. I do consgider, however, that a copy of
this Commission's report should be included on his file,
g0 that this Commission's comments on and criticisms of
the report of Superintendent Taylor in respect of Sergeant
fanderlinden, may be available to any person called upon
0 consider the file. To further ensure this, I recommend
that a notation be put on the file that the Superintendent's

report should be read subject to comments on it by this
Tommission. -

Regarding the police officers who gave testimony in
fupport of Sergeant Fanderlinden and also previously gave
zim statutory declarations and statements, it was suggest-
¢d during the hearing that they had behaved incorrectly

1 not acquainting thelr superior officers with the
wntents of these documents.

In my view these declarations and statements were
uven in good faith to support the case of an officer who
“en believed that he was to be subjected to a charge of
“SCOnduct. I believe the officers were guite justlfled
“falllng to report them and I recommend that none of
“2se officers should be prejudiced in any way in their

r’Sltlons as police officers by reason of their failure
** do so.

I would like to express to Mr. G, P, Miller, Counsel
iﬂStlng the Commission, my appreCLatlon of the work
,'°A he did in relation to the inguiry in the obtaining
© “vidence, the marshalling of witnesses in such a way
f‘the Commission was fully occupied but at the same
ﬁm the minimum of inconvenience was caused to persons

’glved and the mannerxr in which he led the evidence and
QEHted his case generally.
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One of the difficulties in conducting the Commission
was that while the allegations made which were the sub-
ject of my inguiry principally concerned the conduct of
officers of the Police Force and they were fully represent-
ed before me, and while Sergeant Fanderlinden and the
police officers who supported him were also represented,
there was no counsel at the inguiry with the specific role
of presenting the case against the Police so far as the
allegations made against them were concerned. I felt
that Mr. Miller accepted the resulting responsibility of
collecting all the evidence and presenting it to the
commission with impartiality, objectivity and fairness'
in an exemplary manner and this was of considerable
assistance to me in performing my task.

A I am also grateful to other counsel appearing, parti-
cularly those who played a more active role for their
assistance, and for the pleasant atmdsphere which prevailed
at the hearing. :

I would also like to thank my Clerk - Mr, John Mahoney,
who carried . out his duties with the diligence, tact and
efficiency which, over many years, I have become accustomed
to expect and receive from him.

I should like also to mention the part played by
Mrs. C. McDavitt in performing secretarial work for the
Commission and in carryving out the exacting task of typing
this report from the somewhat confused manuscript which
was presented to her by the Commissioner. For the
excellent result I am very grateful.

I have the honour to be,
Sir,-

Your Excellency's most obedient servant,

‘ -
. COMMISSIONER
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APPENDIX "A"

LIST OF WITNESSES

ASHMA&;
BEARD,
BURKE,,
BURTON,
DEN-RIDDER,
EDWARDES,
FANDERLINDEN,
GLEW,
HANSEN,
HANSEN,
JAMES,
LEITCH,

" MURRAY,
OWEN,
O'CONNOR,
PANTING,
PENSE,
ROSS,
RUTTLEY,
RUTTLEY,
TAYLOR,
TAYLOR,
UGLE,
VAN-DIJKEN,
WALKER,
WEDD,
WELLS,

WRIGHT,

Stanley

Ian Thomas
Brian Thomas
Robert Huck
Terrenge John
Celin Geoffrey
John Leonard
David William
Marie

Charles Lawrence
Leslie Jack
George Owen
Michael John
Robert Elliott
Raymond James
Michael John
William George
George Charles
Faye Anne
Keith

Mervyn William
Henry Lloyd
Baymis

Jacobus Roelof
Leedham

Athol Logan
Ivor Valentine

Michael Leo Thomas
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lo.

11,

12.

13.
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APPENDIX "B"

EXHIBIT LIGT

HANSARD, Wednesday 10th September, 1975
pages 2737-2759

COMPLAINT against Ugle No. 419
li 12} 1) NO- 420

4 B: RECOGNIZANCES re above charges.

MAGISTRATE'S NQTES OF EVIDENCE.

- including typed copy.

Marked for identification. Not teqdered
as an exhibit.

" OCCURRENCE BOOK Narrogin Police Station,

with Extracts,.

Letter Burton to Under-Secretary dated
22/10/1974.

Letter Crown Prosecutor to Commissioner of
Police dated 22/11/1974.

Letter Commissioner to Crown Prosecutor
dated 24/12/1974.

Draft letter Mr. Burton, S.M. to Mr. Jones,
M.L.,A. dated 16/1/1974.

Copy letter Mr. Burton, 8.M. to Mr. Jones,
M:L.A., dated 28/1/1975.

Photocopy letter dated 9/1/1975 Minister to
Mr. Jones, M.L.A., referred to in Exhibit 11.
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14 A

15.

1s.

17.

18,

19.

20.

21,

22,

23.

24 A

25,

26,
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APPENDIX "B"

EXHIBIT LIST continued

Copy letter Mr. Burton, S,M. to Minister
of Police dated 12/3/1975.

Letter Minister of Police to Mr. Burton,S.M.
dated 26/3/1975.

Photographs of scene.

- Statutory Declaration of Mr. K. Ruttley;

dated 8/9/1975.

Sketch purporting to be position of vehicles
in front of Williams' house.

Record of Convictions of Baymis UGLE.

Statement of Marie HANSEN, dated 11/12/1974.

Statement of Charles HANSEN, dated 10/4/1975

Photocopy of Property Sheet reléting
to Eddie WILLIAMS.

Statement of PANTING to WALKER dated
11/12/1974,

Narrogin Prisoners Property Book,
16/8/74 - 5/10/74.

Statement of Sergeant James (with addendum)
dated 10/4/1975.

Statement of Sérgeant James, dated 18/4/1975.

Rosﬁer of Narrogin Police Station, 9/9/74 -
22/9/74.

Record of Arrests prepared by Sergeant James
for Superintendent Taylor.



27.
28.
29.

30.

31.

32.

33.

34.

35-

36.

37.

38.

39

40,
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APPENDIX "B"

HEXHIBIT L I ST continued

Police Brief relating to prosecution
of UGLE.

Memorandum Handmer to Wells, dated 17/10/1974.
Report Wells to Wright, dated 24/10/1974.
Report of Wells dated 8/4/1975.

Report of Sergeant Wells to Superlntendent
Coen, dated 8/7/1975.

Memorandum Acting Assist. Commissioner
(Crime) to Assistant Commissioner,
dated 22/7/1975.

Report Fanderlinden to Pages- Ollver <
dated 22/5/1975.

Duplicate Report Fanderlinden to Reed,
dated 14/7/1975.

Dupiicate Report Fanderlinden to Purkiss,
dated 30/7/1975.

Duplicate Report Faﬁderlinden to Blackman,
dated 6/8/1975. . o

Letter Warren, McDonald, French & Co. to
Chief: Superintendent Woods, dated 11/9/1975.

Letter Warren, McDonald, French & Co. to
Commissioner, dated 12/9/1975.

Declaration - George Charles Ross, 26/7/75.
Declaration - Stanley Ashman, 1/7/75.
Daeclaration - Robert Elliott Owen - undated.
Declaration - Xeith Ruttley, 8/9/1975.

Report Fanderlinden to Inspector erght
dated 10/12/1974,
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42 A

43 A

44,

45,
46.
47,
48,
49,
50.
51.

52.

53.

54.
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APPENDIX "B"

EXHIBIT I ST continued

The Boddington File.

Questionnaire from Woods to Fanderlinden,

dated 11/9/1975. - C

Answers of Fanderlinden, dated 11/9/1975.
Report re jam sticks, by Sergeant Fander-
linden, dated 15/3/1975.

Photograph of jam sticks.-

Page 73 Police File: Extract from
Occurrence Book, dated 8/3/1975.

MFI but not tendered in evidence.

P;oof of Bvidence, John Leonard éanderlinden.
Police Regs. and Standing Orders.

Declaration qf Stanley Ashman, dated 1/7/75.
Statement of.Constabie Owen, undated.
Statement of Sergeant Ross, dated 26/7/75+-

Statement of Constable Beard, dated 11/12/74.

Letter Constable Beard to Superlntendent
Taylor, dated 8/5/1975.

Statement of Sergeant Tavlor to Det, Sergeant

" Walker, dated 11/12/1974.

Statement of Sergeant Taylor to Superinten-
dent Taylor, dated 16/4/1975.
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56.

57

58.

.. 59.

60.

61.

62.

63.

64.

65.

66.

46

APPENDIX "B"

EXHIBIT LI ST continued

Complaint against Williams, charge 422/1974,
dated 20/8/1974.

Complaint against Williams, charge 421/1974
dated 20/8/1974.

Statement of Constablé Pense to Det.
Sergeant Walker, dated 11/12/1974.

Statement of Constable Pense to Superinten-

~dent Taylor, dated 10/4/1975.

Typewritten copy of statement.

Plan of FloreatHStreet.

Statement of Det, Sergeant Walker, dated
12/12/1974.

Report of Det. Sergeant Walker dated
23/12/1974.

Minute of Chief Superintendent to Minister
for Police, dated 7/3/1975.

Memorandum Superintendent Taylor tp
Commissioner, dated 20/12/1974,

Memorandum Superintendent Taylor to Asgist-
ant Commissioner (Crime) dated 21/3/1975.

Memorandum Assistant Commissioner Parker to
Superintendent Taylor dated 24/3/1975.

File submitted to Superintendent Taylor for
his investigation, pages 1 - 60, less
57 a & b.

Memorandum Assistant Commissioner Taylor to
Superintendent Blackman, dated 21/5/1975.
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68,

69.

70.

71,
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APPENDIX "B"

EXHIBIT L I ST continued

Report Assistant Commissioner Lloyd Taylor
dated 28/5/1975.

Memorandum Assistant Commissioner Taylor to
Acting Chief Superintendent dated 3/6/1975.°

Memorandum Assistant Commissioner Taylor to
Minister of Police, dated 6/6/1975.

Letter Inspector Sweeney to Royal Commission,

"Daily News" report in newspaper, dated
9/9/1975.

Plan of Narrogin Police Station.

L 3

Photographs Narrogin Police Station.
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APPENDIX "C"

COMMISSIONER'S RULING REGARDING APPLICABILITY OF
TERM OF REFERENCE (3) TO MR. R. H. BURTON, S.M.

I have now had an opportunity of giving
further consideration to matters raised by me in connec-

tion with term (3) of the Terms of Reference and the
extent to which any statements made or actions taken by
Mr. R. H. Burton, Stipendiary Magistrate, could properly

come under scrutiny and properly be commented on under
this particular term.

The position is that Mr. Burton was of course a
necessary witness before the Commission. The necessity
for him to testify arose out of circumstances which are
indicated in a letter written to him by Counsel Assisting
the Commission which was dated 8th October, namely:

"(a} to testify as to the accuracy of notes of

evidence taken by him at the trial of Baymis
Ugle, and

(b) to testify as to a discussion between him and -
Det. Sergeant Leedham Walker, the first officex
assigned to investigate the question of
perjury by the two police officers who gave
evidence at Ugle's.trial."

There is, of course, no express indication in
the Terms of Reference that any statements made or actions
taken by the Magistrate would come within its terms.
lowever, it is a fact that even before Mr. Burton was
informed that he was required to give evidence, though
after the publication of the Terms of Reference, he wrote
to the Hon. the Minister for Justice seeking legal repre-
sentation before the Commission at the expense of the
Crown., The precise terms of his letter which is dated
Ith October, 1975 are as follows:

"I will no doubt be called to give evidence before
the Royal Commission and in that event I wish to

be represented by counsel at the expense of the
Government.

"The reason I apply for counsel from the Government
is that at the time of the case I was acting as a
judicial officer and since then I have acted, firstly
on the unofficial advice of the Solicitor General and

secondly on the unofficial advice of the Chief
Justice.

"My only part in the case after initially referring
the case for an investigation of perijury was
firstly because of the complaint about the investi-
gating officer, and secondly because it appeared
that an innocent officer of the Police Force was
going to be, at best, victimised.

"In both cases my only interest was to see that
justice was done. I have acted properly in accord-
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ance with my judicial cath throughout the whole
irregular affair."

To that letter the Hon. the Minister replied on
22nd October, 1975 as follows:

"Consideration has been given to your letter dated
7th October in which yvou seek legal representation
at the Government's expense at the Royal Commission
into alleged perjury at Narrogin.

"The general rule with regard to servants of

the Crown against whom some allegation of
wrongdoing has been made and who, as a conse-
guence, find themselves in a situation where

they are in need of legal representation is

that they must arrange and pay for such repre-
sentation themselves. Depending on the outcome,
they may be reimbursed. '

"However, in your circumstance this particular
situation does not apply and I regret I am
unable to accede to your request."

With regard to the Magistrate's letter and by way
of explanation, I have no doubt that "the complaint about
the investigating officer" refers to the complaint by the
man Ruttley regarding the conduct of Det. Sergeant Leedham
Walker in interviewing him, .

Now, there is a clear inference to be drawn from
the correspondence and in particular from the Minister's
reply (which was by a Member of the Executive Council
which had approved the Terms of Reference) that no
allegations of wrongdoing on the part of the Magistrate
were to be made the subject of investigation in the Terms
of Reference and the Magistrate was accordingly entitled
to conclude that it was not necessary for him to be
represented. '

In the opening by Counsel Assisting the Commission
it was in no way suggested that any allegation against the
Hagistrate was contemplated.  However, when Mr. Burton
gave evidence he was cross-examined by counsel for the
Commissioner of Police in a way which reflected adversely
on his part in the affair. In the first place, he was
¢ross-examined as to the way in which he conducted his
Court, there being some suggestion that he should have dis-
Qualified himself from hearing the Ugle case because of
Some previous association in the way of business with the
“itness Ruttley, and also that he should not have granted
defence counsel a week's adjournment midway through the
h?aring of the defence evidence. I find that any criti-
€ism of the Magistrate in relation to these matters was
0t justified and in any event, of course, this cross-
®Xamination would have no relevance to the particular
‘erm of reference which expressly applies only to events
Subsequent to the trial.
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The cross-examination was also directed to the
question of whether this was a proper case for referrxing
the matter for investigation as to perjury against the

two police officers. My clear conclusion is that there

can be no reflection whatsoever on the Magistrate for
referring the matter for investigation of perjury in the
first place, having come to the conclusion which he
clearly did regarding the testimony of the police officers
concerned. .

Finally, the cross-examinalion related to statements
and actions of the Magistrate subsequent to the first
inguiry by Det. Sergeant Leedham Walker. Some of which
were designed to influence the authorities into holding
a further inquiry into perjury. The others related to
statements made and information given by the Magistrate
to the solicitor for Sergeant Fanderlinden to support
the latter's endeavours to clear his name from reflections
on him in. the report of Superintendent Taylor.

It was shown that this material was handed by Ser-
geant Fanderlinden's solicitor to Mr. Brian Burke M.L.C.
and was used by Mr. Burke substantially as a factual basis
for his speech on the Ugle affair which he made in the
Legislative Assembly.

As a result of this cross-examination which

took place on the first day on which the Commission

heard evidence, - it did occur to me that the Magistrate's
conduct might properly be the subject of comment under
the term of reference in question. The suggestion that
it might be my duty to comment on it under the term of
reference was emphasised in the addresses by Mr. Davies
and to some extent by Counsel Assisting, Mr. Miller.

However, at no stage of the hearing before the
Commission were any charges formulated against the Magis-
trate and it was really suggested that even in the
absence of any charges I might, in my discretion, make
some adverse report in respect of the Magistrate under
the Terms of Reference. This, however, was something
Wwhich in my view it would not be proper for me to do
without informing Mr. Burton in express terms what was
alleged against him and giving him an opportunity of

§Eing heard. I accordingly arranged for Counsel Assist-
Ing to invite Mr., Burton to be represented and to be heard
by. counsel in the matter. On his accepting the invita-

tion, a special sitting of the Commission was held on llth

- December, 1975 at which Mr. B. W. Rowland, Q.C. and Mr.

T. A. Walsh appeared for him. On that occasion Mr.

‘Rowland submitted as a preliminary proposition that Mr.

Burton's statements and activities did not come within the
Terms of Reference at all, and indeed he went further and
Submitted that it was not open to me on the Terms of
Reference, apart from Term (3), to reflect adversely

0 the Magistrate.

. After hearing argument I indicated that I was of the
gplnlon that Mr. Burton must, to some extent, come within
Erm (3) of the Terms of Reference, and it was left to
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counsel Assisting to supply Mr. Rowland with the
particulars of alleged actions taken or statements made
by him which might properly be the subject of an adverse
finding against him under this term.

Since then I have given further consideration to
the matter and have come to the conclusion that on a proper
construction of the particular term nothing has been
established which would justify an adverse report against
him under it, It is clear in the first place that the
term only covers events which have occurred subsequent to
the trial of Ugle. I can find no evidence which would
justify me in concluding that since then there has been
any impropriety on behalf of the Magistrate in relation
to statements made or actions taken arlslng out of the
arrest and charging of Ugle.

All that remains for consideration are statements or
actions of the Magistrate made with regard to investiga-
tions (which I would take to mean "investigations as to
perjury") and these on the facts would be confined to
statements or actions after the conclusion of Det. Sergeant
Leedham Walker's investigation.

Viewing the Terms of Reference as a whole, it is
apparent that they substantially relate to accusations
concerning activities of the Police relating to the
Ugle affalr and including investigations by police
officers into perjury. Viewing Term (3} in that light
I do not believe it was intended that statements and
actions directed.to the undertaking by the Police of
further investigations into the activities of police
officers with regard to the Ugle affair or statements in
support of steps which Sergeant Fanderlinden was taking
in relation to the adverse comment on him in the second
police report should be regarded as within the purview
of my inguiry under this term.

As I have mentioned, this is strongly supported by
the terms of the letter of the Hon. the Minister for
Justice to the Magistrate which I have previously guoted.
It is clear that at that stage the activities of the
Magistrate in pursuance of these ends were well known
and well publicised. I believe that they should properly
be made the subject of a reference in the report in that
they form to a large extent the factual basis on which
Mr. Brian Burke, M.IL.A. relied in making his speech to the
House. It is clear, therefore, that they are in the
hlghest degree material to the primary aim of the Comm-
ission; namely, to report on the truth and accuracy of
that speech. However, beyond that I am in agreement
with Mr. Rowland that I have no charter in the Terms of
Reference to comment under Term (3) on the statements and
actions of the Magistrate in relation to the matters to
which I have referred.
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