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Western Australia

LEGISLATIVE ASSEMBLY

Biodiversity Conservation Bill 2015
A Bill for

An Act to provide for —

e the conservation and protection of biodiversity and biodiversity
components in Western Australia; and

e the ecologically sustainable use of biodiversity components in
Western Australia; and

e the repeal of the Wildlife Conservation Act 1950 and the
Sandalwood Act 1929; and

e consequential amendments to other Acts,

and for related purposes.

The Parliament of Western Australia enacts as follows:
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Part 1
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Preliminary

(1

2

Part 1 — Preliminary

Short title

This is the Biodiversity Conservation Act 20135.

Commencement

This Act comes into operation as follows —

(a) sections 1 and 2 — on the day on which this Act
receives the Royal Assent;

(b) the rest of the Act — on a day fixed by proclamation,
and different days may be fixed for different provisions.

Objects of Act
The objects of this Act are —

(a) to conserve and protect biodiversity and biodiversity
components in the State; and

(b) to promote the ecologically sustainable use of
biodiversity components in the State.

In the pursuit of the objects of this Act, regard must be had to
the principles of ecologically sustainable development set out in
section 4.

Principles of ecologically sustainable development

The principles of ecologically sustainable development are as
follows —

(a) decision-making processes should effectively integrate
both long-term and short-term economic, environmental,
social and equitable considerations;

(b) ifthere are threats of serious or irreversible
environmental damage, lack of full scientific certainty
should not be used as a reason for postponing measures
to prevent environmental degradation;

page 2



A O -

N O o

© o

10

11
12

13
14

15
16

17

18
19
20

21
22

23
24

25
26

27
28
29

30
31

Biodiversity Conservation Bill 2015
Preliminary Part 1

s.5

(1

(c) the present generation should ensure that the health,
diversity and productivity of the environment is
maintained or enhanced for the benefit of future
generations;

(d) the conservation of biodiversity and ecological integrity
should be a fundamental consideration in
decision-making;

(e) improved valuation, pricing and incentive mechanisms
should be promoted.

Terms used

In this Act, unless the contrary intention appears —
abandoned fauna means fauna that —

(a) belongs to a species the juveniles of which are normally
cared for by a parent; and

(b) isofan age at which it would normally be cared for by a
parent; and

(c) has been abandoned by its parents;

animal means any member, alive or dead, of the animal
kingdom (other than a human being) and includes the
following —

(a) any viable or non-viable progeny, larva, embryo, egg,
ovum or sperm of an animal;

(b) any part, product or genetic material of an animal from
which another animal could be produced;

(¢) any other part of an animal;
(d) the carcass of an animal;

annual report, in relation to the Department, means the annual
report submitted by the accountable authority of the Department
under the Financial Management Act 2006 Part 5;

apply, in relation to an identifier, includes to affix, to attach, to
implant and to insert;
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Part 1
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Preliminary

biodiversity means the variability among living organisms and
the ecosystems of which those organisms are a part and includes
the following —

(a)

(b)
(©)

diversity within native species and between native
species;

diversity of ecosystems;

diversity of other biodiversity components;

biodiversity components includes native species, habitats,
ecological communities, genes, ecosystems and ecological
processes;

biodiversity conservation means the conservation and
protection of biodiversity and biodiversity components;

biodiversity conservation agreement has the meaning given in
section 114(1);

biodiversity conservation covenant has the meaning given in
section 122(1);

biodiversity conservation measures includes the following —

(a)
(b)
(c)
(d)
(e)
®

(@

penalties for offences under this Act;
biodiversity management programmes;
recovery plans and interim recovery plans;
biodiversity conservation agreements;
biodiversity conservation covenants;

measures in place under Part 9 for the control of
environmental pests;

measures in place under any other written law that have
the effect, whether directly or indirectly, of conserving
or protecting biodiversity or biodiversity components,
including the following —

(i) Dbiosecurity measures;

(i) regulations under the CALM Act or the
Environmental Protection Act 1986;

(iii)) environmental protection policies;
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s.5

(iv)  conditions agreed or decided under the
Environmental Protection Act 1986 Part [V
Division 3;

(v) management plans under the Fish Resources
Management Act 1994 and measures under that
Act relating to the control or management of
exotic fish, noxious fish or biological threats;

(vi) State planning policies under the Planning and
Development Act 2005,

biodiversity management programme means a biodiversity
management programme approved under section 73(1);

biological resources includes biochemical substances, genetic
resources, organisms, populations and any other biotic
component of an ecosystem with actual or potential use or value
for humanity;

bioprospecting activity means an activity involving or related to
the taking of fauna or flora for the purposes of identifying,
extracting or recovering biological resources;

biosecurity measures means measures under the Biosecurity
and Agriculture Management Act 2007 for the control of
declared pests including the following —

(a) requirements or restrictions imposed by Part 2 of
that Act;

(b) pest control notices, pest exclusion notices and pest
keeping notices under Part 2 of that Act;

(c) management plans under Part 2 of that Act;

(d) regulations under that Act relating to the keeping,
breeding, cultivation or supply of declared pests;

(e) the terms and conditions of authorisations under that Act
relating to the keeping, breeding, cultivation or supply
of declared pests;

business day means a day that is not a Saturday, Sunday or
public holiday;

page 5



B 4N N

[¢;]

10
11
12

13
14
15
16
17

18
19

20
21

22
23

24
25

26
27

28
29

30

Biodiversity Conservation Bill 2015

Part 1
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Preliminary

CALM Act means the Conservation and Land Management
Act 1984,

CALM Act land means each of the following categories of
land —

(a) land, or land and waters, to which the CALM Act
applies under the CALM Act section 5;

(b) section 8A land as defined in the CALM Act section 3;
(¢) section 8C land as defined in the CALM Act section 3;

(d) land owned by, vested in, or under the care, control and
management of, the Executive Body as defined in the
CALM Act section 3, whether solely or jointly with

another body;
(e) land to which the CALM Act section 131 applies;
CALM Act officer means —

(a) awildlife officer; or
(b) aforest officer as defined in the CALM Act section 3; or
(¢) aranger as defined in the CALM Act section 3; or

(d) aconservation and land management officer as defined
in the CALM Act section 3;

capture, in relation to fauna, includes to catch, to gather, to trap,
to restrain and to remove;

carcass includes part of a carcass;
CEO has the meaning given in the CALM Act section 3;

cetacean means a member of the sub-order Mysticeti or
Odontoceti of the Order Cetacea;

CI Act means the Criminal Investigation Act 2006;
class —

(a) inrelation to animals, means any grouping of animals;
and

(b) inrelation to plants, means any grouping of plants;
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collapsed ecological community means an ecological
community that is listed as a collapsed ecological community
under section 31(1);

commercial purpose means the purpose of sale or any other
purpose that is directed to financial gain or reward;

Commission has the meaning given in the CALM Act section 3;
condition includes a limitation or restriction;

conserve includes to maintain and to restore;

container includes the following —

(a) acase, box, bag, wrapper or material of any kind used or
intended to be used to cover, contain or package
something;

(b) abulk container, or any means of bulk transport, used or
intended to be used to cover, contain or package
something;

contravene includes to fail to comply with;

control, in relation to an environmental pest or other organism,
includes the following —

(a) to eradicate;

(b) to destroy;

(c) to prevent the presence or spread of;

(d) to manage;

() to examine or test for;

(f) to survey for or monitor the presence or spread of;
(g) totreat;

critical habitat means habitat that is listed as critical habitat
under section 54(1);

critically endangered ecological community means a
threatened ecological community that is listed in the category of
critically endangered ecological community under

section 27(1)(a);
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s.5

critically endangered species means a threatened species that is
listed in the category of critically endangered species under
section 19(1)(a);

Crown land has the meaning given in the Land Administration
Act 1997 section 3(1);

cultivated flora means flora that has been intentionally sown,
planted or propagated unless —

(a) it has been sown, planted or propagated as required
under this Act or another written law; or

(b) itis of aclass declared by the regulations to be excluded
from this definition;

declared pest has the meaning given in the Biosecurity and
Agriculture Management Act 2007 section 6;

Department has the meaning given in the CALM Act section 3;
disturb —
(a) inrelation to fauna, includes the following —

(1) to chase, drive, follow, harass, herd or hunt fauna
by any means;
(i) to apply an identifier to fauna by any means;
(iii)  to engage in an activity that has the effect,

whether directly or indirectly, of altering the
natural behaviour of fauna to its detriment;

(iv)  to cause or permit anything referred to in
subparagraph (1), (ii) or (iii) to be done;
(b) inrelation to flora, includes the following —
(i) toengage in an activity that has the effect,

whether directly or indirectly, of altering the long
term persistence of the flora in its habitat;

(i) to cause or permit an activity referred to in
subparagraph (i) to be engaged in;

ecological community means a naturally occurring assemblage
of organisms that occurs in a particular habitat;
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ecologically sustainable use, in relation to biodiversity
components, means use of the biodiversity components in a way
and at a rate that does not lead to the long-term decline of
biodiversity, thereby maintaining the potential of the
biodiversity components to meet the needs of present and future
generations;

ecosystem means a dynamic complex of ecological communities
and the non-living chemical and physical parts of their
environment interacting as a functional unit;

endangered ecological community means a threatened
ecological community that is listed in the category of
endangered ecological community under section 27(1)(b);

endangered species means a threatened species that is listed in
the category of endangered species under section 19(1)(b);

environmental pest means a species in respect of which an
order under section 132(1) is in force;

environmental pest notice has the meaning given in
section 135(2);

environmental protection policy means an approved policy as
defined in the Environmental Protection Act 1986 section 3(1);

EPBC Act means the Environment Protection and Biodiversity
Conservation Act 1999 (Commonwealth);

exclusive economic zone has the meaning given in the Seas and
Submerged Lands Act 1973 (Commonwealth) section 3;

export means to take out of the State and includes the
following —

(a) to offer to export;
(b) to send or deliver for export;
(c) toreceive, or have in possession, for export;

external Territory has the meaning given in the Acts
Interpretation Act 1901 (Commonwealth) section 17;

extinct species means a native species that is listed as an extinct
species under section 23(1);
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fauna means —
(a) an animal that —

(1) belongs to a native species unless the animal is
determined by order under section 9(2) not to be
fauna for the purposes of this Act; or

(i) is determined by order under section 9(1) to be
fauna for the purposes of this Act;

or

(b) anative species or taxonomic grouping of native species
that is determined by order under section 10(1) or (2) to
be fauna for the purposes of this Act;

Jfauna processing establishment means a place used to process
fauna, other than fish or pearl oyster, for a commercial purpose;

fish has the meaning given in the Fish Resources Management
Act 1994 section 4(1);

flora means —
(a) aplant that —

(1) belongs to a native species and is indigenous to
the State unless the plant is determined by order
under section 9(4) not to be flora for the
purposes of this Act; or

(i) is determined by order under section 9(3) to be
flora for the purposes of this Act;

or

(b) anative species or taxonomic grouping of native species
that is determined by order under section 10(1) or (2) to
be flora for the purposes of this Act;

flora processing establishment means a place used to process
flora for a commercial purpose but does not include a place used
solely to process forest products taken under a contract to which
the Forest Products Act 2000 Part 8 applies unless those forest
products are sandalwood;
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s.5

genetic resources means any material of plant, animal,
microbial or other origin that contains functional units of
heredity and that has actual or potential value to humanity;

habitat means the biophysical medium or media —

(a) occupied (continuously, periodically or occasionally) by
an organism or group of organisms; or

(b) once occupied (continuously, periodically or
occasionally) by an organism, or group of organisms,
and into which organisms of that kind have the potential
to be reintroduced;

habitat conservation notice has the meaning given in
section 59(1);

identifier means a tag, mark, brand, electronic device, or other
thing of a prescribed kind, designed or used to identify, track or
trace an organism;

import means to bring into the State;
injured fauna means fauna that is injured, sick or diseased;

interim recovery plan means an interim recovery plan made
under section 105;

key threatening process means a threatening process that is
listed as a key threatening process under section 34(1);

label means to mark a package, container or other thing to
identify it or its contents by attaching to it or inserting in it a tag,
mark, stamp or written statement;

land has the meaning given in the Land Administration
Act 1997 section 3(1);

lawful activity has the meaning given in section 6;
lawful authority has the meaning given in section 7(2);
licence means a licence granted under the regulations;

managed fauna means fauna prescribed or of a class prescribed
by regulations referred to in section 163(1) as managed fauna
for the purposes of the section in which the term is used;
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Part 1

s.5

Preliminary

ministerial guidelines means guidelines issued under
section 260;

mobile home means a vehicle that —
(a) is ordinarily used for human habitation; and

(b) is permanently or semi-permanently stationary in a
single location;

native species has the meaning given in section 8(2);
obstruct includes to delay, to hinder and to resist;

occupier, in relation to land, means a person who is in
occupation or control of the land, or is entitled to be in
occupation or control of the land, whether or not the person
owns the land;

organism means a life form, other than a human being, whether
alive or not and includes part of such a life form and the genetic
material of such a life form;

owner —
(a) inrelation to private land, means —

(1) aperson who is for the time being registered
under the Transfer of Land Act 1893 as
proprietor of an estate in fee simple in the land;
or

(i1) aperson who is for the time being the holder of
the freehold in the land as evidenced by a
memorial that is registered under the
Registration of Deeds Act 1856, or

(iii)  an executor or administrator of, or a person
appointed under a written law to act on behalf of,
a person referred to in subparagraph (i) or (ii); or

(iv) an agent or attorney of a person referred to in
subparagraph (i) or (ii); or

(v) amortgagee in possession of the land;

page 12



N o o~ 0N =

© o

12
13

14
15

16
17

18
19

20
21

22
23

24
25

26
27

28

29
30

31
32
33

Biodiversity Conservation Bill 2015
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s.5

(b) inrelation to Crown land, means the public authority
that has the care, control or management of the land or,
if there is no such public authority, the State;

part, in relation to an animal or carcass, includes the bodily
fluid, bone, chitin, exoskeleton, feathers, flesh, fur, hide, organs,
pelage, scale, shell, skin, teeth, tissue and viscera of the animal
or carcass;

pearl oyster has the meaning given in the Pearling Act 1990
section 3(1);

place means any land, building, structure, tent or mobile home
or a part of any land, building, structure, tent or mobile home;

plant means any member, alive or dead, of the plant kingdom or
the fungus kingdom and includes the following —

(a) any viable or non-viable ovule, seed, pollen or spore of a
plant;

(b) any part, product or genetic material of a plant from
which another plant could be produced;

(c) any other part of a plant;
potential carrier means —

(a) any thing that is capable of carrying an environmental
pest; or
(b) any thing that is capable of carrying anything else that is
capable of carrying an environmental pest;
prescribed means prescribed by regulations made under this
Act;
private land means alienated land as defined in the Land
Administration Act 1997 section 3(1);
process —

(a) inrelation to fauna, means to cut, skin, treat, freeze,
chill, can, cure, pack or preserve;

(b) in relation to flora, means to obtain or produce a thing or
substance of a prescribed kind from flora using a
prescribed method;
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Part 1

s.5

Preliminary

prohibited device means —

(a) athing or substance of a kind prescribed as a prohibited
device; or

(b) athing or substance that is used in a manner other than
that prescribed for its use;

prohibited method means —
(a) amethod of a kind prescribed as a prohibited method; or

(b) amethod that is used in a manner other than that
prescribed for its use;

public authority means —
(a) a Minister of the State; or

(b) an agency or an organisation as those terms are defined
in the Public Sector Management Act 1994 section 3(1);
or

(¢) alocal government or a regional local government; or

(d) abody, whether incorporated or not, or the holder of an
office, that is established or continued for a public
purpose under a written law and that, under the authority
of a written law, performs a statutory function on behalf
of the State;

record means any record of information, irrespective of how the
information is recorded or stored or able to be recovered and
includes the following —

(a) any thing from which images, sounds or writings can be
reproduced, with or without the aid of anything else;

(b) any thing on which information is recorded or stored,
whether electronically, magnetically, mechanically or by
some other means;

recovery plan means —
(a) arecovery plan approved under section 89(1); or

(b) aplan adopted as a recovery plan under section 92(1);
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Registrar —

(a) inrelation to land that is under the operation of the
Transfer of Land Act 1893, means the Registrar of Titles
under that Act;

(b) inrelation to land that is alienated from the Crown but is
not under the operation of the Transfer of Land
Act 1893, means the Registrar of Deeds and Transfers
under the Registration of Deeds Act 1856;

remedial action has the meaning given in section 217(1);

sandalwood means a plant that belongs to the species Santalum
spicatum or to another species of flora prescribed for the
purposes of this definition;

self-governing Territory has the meaning given in the
EPBC Act section 528;

specially protected fauna means fauna that belongs to a
specially protected species;

specially protected flora means flora that belongs to a specially
protected species;

specially protected species means a native species that is listed
as a specially protected species under section 13(1);

species —
(a) means a group of organisms that —
(1) interbreed to produce fertile offspring; or

(i) possess common characteristics derived from a
common gene pool,

and
(b) includes —

(i) ataxonomically separate population of a species,
being a population that is characterised by
morphological or other biological differences
from other populations of that species; and
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s.5

(i1)) adistinct population of organisms that the
Minister has determined by order under
section 9(5) to be a species for the purposes of
this Act;

State agreement means an agreement to which the State is a
party and which is authorised, ratified or approved by a written
law;
supply includes the following —
(a) tosell;
(b) to send or deliver for the purpose of sale or on sale;
(c) toreceive, or have in possession, for the purpose of sale;
(d) to dispose of under a hire-purchase agreement;
(e) togive;
(f) to send or deliver for the purpose of giving;
(g) toreceive, or have in possession, for the purpose of
giving;
(h) to cause or permit anything referred to in
paragraph (a), (b), (¢), (d), (e), (f) or (g) to be done;
(1) to offer to do anything referred to in
paragraph (a), (b), (¢), (d), (e), (f) or (g);
take —
(a) inrelation to fauna, includes the following —

(1) to kill, injure, harvest or capture fauna by any
means;

(1) to cause or permit anything referred to in
subparagraph (i) to be done;

(b) inrelation to flora, includes the following —

(1) to gather, pluck, cut, pull up, destroy, dig up,
remove, harvest or damage flora by any means;

(1) to cause or permit anything referred to in
subparagraph (i) to be done;
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s.5

2

threatened ecological community means an ecological
community that —

(a) is listed as a threatened ecological community under
section 27(1); or

(b) isto be regarded as a threatened ecological community
under section 33;

threatened fauna means fauna that belongs to a threatened
species;
threatened flora means flora that belongs to a threatened
species;
threatened species means a native species that —

(a) is listed as a threatened species under section 19(1); or

(b) isto be regarded as a threatened species under
section 26(2);

threatening process means a process that threatens, or may
threaten, the survival, abundance or evolutionary development
of a native species or ecological community;

treat includes to disinfect, to disinfest, to clean, to vaccinate or
apply other prophylactic measures, and to isolate;

vehicle means any thing capable of transporting people or things
by air, road, rail or water, and it does not matter how the thing is
moved or propelled;

vulnerable ecological community means a threatened
ecological community that is listed in the category of vulnerable
ecological community under section 27(1)(c);

vulnerable species means a threatened species that is listed in
the category of vulnerable species under section 19(1)(c);

wildlife officer has the meaning given in the CALM Act
section 3.

Despite the definitions of eccupier and owner in subsection (1),
neither the CEO nor the Executive Body (as defined in the
CALM Act section 3) is to be regarded as an occupier or owner
of land for the purposes of this Act.
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Preliminary

(1

2

Lawful activity

For the purposes of this Act, but without limiting what may
constitute a lawful activity, a reference in this Act to a lawful
activity includes —

(a)
(b)

clearing that does not involve an offence under the
Environmental Protection Act 1986 section 51C; and

an activity prescribed or of a class prescribed for the
purposes of this section.

Lawful authority

In this section —

relevant authorisation means a licence, permit, approval,
consent, registration, exemption or other authority issued,
granted, conferred or given under —

(a)
(b)
(©)
(d)
(e)
®

this Act; or

the CALM Act; or

the Environmental Protection Act 1986; or
the Fish Resources Management Act 1994; or
the Pearling Act 1990; or

an enactment prescribed for the purposes of this
definition.

For the purposes of this Act, but without limiting what may
constitute lawful authority, there is lawful authority for an
activity if —

(a)

(b)

the activity —
(1) is authorised by a relevant authorisation; or

(i1)  1s otherwise authorised or required under a
written law or State agreement;

and

all requirements and conditions that apply to or in
relation to the activity are complied with, whether those
requirements and conditions are imposed under the
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(D

2)

(1

2

relevant authorisation, written law or State agreement
referred to in paragraph (a) or otherwise.

Native species

In this section —

coastal sea of Australia or an external Territory has the meaning
given in the Acts Interpretation Act 1901 (Commonwealth)
section 15B(4);

continental shelf means the continental shelf (as defined in the
Seas and Submerged Lands Act 1973 (Commonwealth)

section 3) of Australia including its external Territories.

For the purposes of this Act, a native species is a species —

(a) thatis indigenous to Australia or an external Territory;
or

(b) thatis indigenous to the sea-bed of the coastal sea of
Australia or an external Territory; or

(c) thatis indigenous to the continental shelf; or
(d) thatis indigenous to the exclusive economic zone; or
(e) members of which periodically or occasionally visit —
(1) Australia or an external Territory; or
(i1) the exclusive economic zone;
or

(f) that was present in Australia or an external Territory
before 1400.

Determination as to fauna, flora or species

The Minister may, by order, determine that an animal, other
than an animal that belongs to a native species, is fauna for the
purposes of this Act.

The Minister may, by order, determine that an animal that
belongs to a native species is not fauna for the purposes of
this Act.
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Preliminary

3)

“4)

)

(6)

(7

10.

(1

2

3)
11.
(1

The Minister may, by order, determine that a plant, other than a
plant that belongs to a native species and is indigenous to the
State, is flora for the purposes of this Act.

The Minister may, by order, determine that a plant that belongs
to a native species and is indigenous to the State is not flora for
the purposes of this Act.

The Minister may, by order, determine that a distinct population
of organisms is a species for the purposes of this Act.

An order made under this section may provide that it applies to
the whole of the State, a specified part of the State or specified
parts of the State.

Section 258 applies to an order made under this section.

Determination of certain native species or taxonomic
groupings as fauna or flora

The Minister may, by order, determine that a particular native
species, or taxonomic grouping of native species, that is
classified as belonging to a kingdom other than the animal
kingdom, the plant kingdom or the fungus kingdom is either
fauna or flora for the purposes of this Act.

If it appears to the Minister that according to scientific opinion a
particular native species or taxonomic grouping of native
species is not classified as belonging to the animal kingdom, the
plant kingdom, the fungus kingdom or another kingdom, the
Minister may, by order, determine that the species or taxonomic
grouping is either fauna or flora for the purposes of this Act.

Section 258 applies to an order made under this section.

Crown bound

This Act binds the State and, so far as the legislative power of
the State permits, the Crown in all its other capacities.
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12.

(2) Nothing in this Act makes the State, or the Crown in any of its
other capacities, liable to be prosecuted for an offence.

Application of Act in relation to aquatic matters

(1) This Act, other than Part 9, does not apply to or in relation to
any fish or pearl oyster that is the subject of —

(a)
(b)
(©
(d)
(e)

aquaculture, as defined in the Fish Resources
Management Act 1994 section 4(1); or

commercial fishing, as defined in the Fish Resources
Management Act 1994 section 4(1); or

recreational fishing, as defined in the Fish Resources
Management Act 1994 section 4(1); or

hatchery activities, as defined in the Pearling Act 1990
section 3(1); or

pearling, as defined in the Pearling Act 1990
section 3(1).

(2) Nothing in subsection (1) affects the application of the
CALM Act Part II Division 3.
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Part 2 — Listing of native species, ecological
communities and threatening processes

Division 1 — Native species
Subdivision 1 — Specially protected species

13. Listing of specially protected species
g olsp yp P
(1) The Minister may, by order, list a native species as a specially
protected species in —
a) any one or more of the following categories —
y g g
(1) species of special conservation interest;
(1) migratory species;
(iii)) cetaceans;
(iv)  species subject to international agreement;
or
(b) the category of species otherwise in need of special

protection.

(2) A native species is not eligible for listing as a specially
protected species if it is a threatened species or an extinct
species.

(3) Section 258 applies to an order made under subsection (1).

14. Criteria for categorisation as species of special conservation
interest

A native species is eligible for listing in the category of species
of special conservation interest at a particular time if, at that
time —
(a) itis of special conservation interest because it —
(1) has a naturally low population; or

(i1)) has a restricted natural range; or
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threatening processes

Native species Division 1

s. 15

(ii1))  is subject to or recovering from a significant
population decline or reduction in natural range;
or

(iv)  is of special interest to science;
and
(b) in the opinion of the Minister —

(i) the penalty for an offence under this Act
involving the taking of the species is not likely to
effectively deter its taking; and

(i) taking of the species may result in undue
depletion of the species;

and

(c) listing in that category is otherwise in accordance with
the ministerial guidelines.

15. Criteria for categorisation as migratory species

(1) A native species is eligible for listing in the category of
migratory species at a particular time if, at that time —

(a) either —
(1) members of the species periodically or

occasionally visit Australia or an external
Territory or the exclusive economic zone; or

(i1) the species is the subject of an international
agreement that relates to the protection of
migratory species and that binds the
Commonwealth;

and
(b) listing in that category is otherwise in accordance with
the ministerial guidelines.

(2) If a native species is listed in the category of migratory species
on the basis of subsection (1)(a)(ii), the listing must specify the
relevant international agreement.
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16.

17.

(1

2

18.

Criteria for categorisation as cetaceans

A native species is eligible for listing in the category of
cetaceans at a particular time if, at that time —

(a) itis a cetacean; and

(b) listing in that category is otherwise in accordance with
the ministerial guidelines.

Criteria for categorisation as species subject to international
agreement

A native species is eligible for listing in the category of species
subject to international agreement at a particular time if, at that
time —

(a) the species is the subject of an international agreement
that relates to the provision, coordination or
encouragement of special protective measures for the
species and that binds the Commonwealth; and

(b) listing in that category is otherwise in accordance with
the ministerial guidelines.

If a native species is listed in the category of species subject to
international agreement, the listing must specify the relevant
international agreement.

Criteria for categorisation as species otherwise in need of
special protection

A native species is eligible for listing in the category of species
otherwise in need of special protection at a particular time if, at
that time —

(a) itisaspecies for which a need for special protection
exists; and

(b) itis not eligible for listing in any of the categories
referred to in section 13(1)(a); and

(c) listing in that category is otherwise in accordance with
the ministerial guidelines.
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19.
(D)

2)

3)

“4)
20.

21.

Subdivision 2 — Threatened species

Listing of threatened species
The Minister may, by order, list a native species as a threatened
species in one of the following categories —

(a) critically endangered species;

(b) endangered species;

(c) vulnerable species.

A native species is not eligible for listing as a threatened species
if it is an extinct species.

When deciding whether or not to list a native species as a
threatened species or to amend or repeal such a listing, the
Minister must have regard only to matters relating to the
survival of the species.

Section 258 applies to an order made under subsection (1).

Criteria for categorisation as critically endangered species

A native species is eligible for listing in the category of
critically endangered species at a particular time if, at that
time —

(a) itis facing an extremely high risk of extinction in the
wild in the immediate future, as determined in
accordance with criteria set out in the ministerial
guidelines; and

(b) listing in that category is otherwise in accordance with
the ministerial guidelines.

Criteria for categorisation as endangered species

A native species is eligible for listing in the category of
endangered species at a particular time if, at that time —

(a) itisnot a critically endangered species; and
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threatening processes
Division 1 Native species
s. 22
(b) itis facing a very high risk of extinction in the wild in
the near future, as determined in accordance with criteria
set out in the ministerial guidelines; and
(c) listing in that category is otherwise in accordance with
the ministerial guidelines.
22. Criteria for categorisation as vulnerable species
A native species is eligible for listing in the category of
vulnerable species at a particular time if, at that time —
(a) itisnot a critically endangered species or an endangered
species; and
(b) itis facing a high risk of extinction in the wild in the
medium-term future, as determined in accordance with
criteria set out in the ministerial guidelines; and
(c) listing in that category is otherwise in accordance with
the ministerial guidelines.
Subdivision 3 — Extinct species
23. Listing of extinct species
(1) The Minister may, by order, list a native species as an extinct
species in one of the following categories —
(a) extinct species;
(b) extinct in the wild species.
(2) Section 258 applies to an order made under subsection (1).
24. Criteria for categorisation as extinct species

A native species is eligible for listing in the category of extinct
species at a particular time if, at that time —

(a) there is no reasonable doubt that the last member of the
species has died; and

(b) listing in that category is otherwise in accordance with
the ministerial guidelines.
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25.

26.

(D

2

Criteria for categorisation as extinct in the wild species

A native species is eligible for listing in the category of extinct
in the wild species at a particular time if, at that time —

(a) 1itis known only to survive in cultivation, in captivity or
as a naturalised population well outside its past range;
and

(b) it has not been recorded in its known habitat or expected
habitat, at appropriate seasons, anywhere in its past
range, despite surveys over a time frame appropriate to
its life cycle and form; and

(c) listing in that category is otherwise in accordance with
the ministerial guidelines.

Rediscovered species

This section applies to a native species if —

(a) itis listed in the category of extinct species and is
discovered to be extant; or

(b) itislisted in the category of extinct in the wild species
and is discovered to be extant in the wild.
A native species to which this section applies is to be regarded
as a threatened species for the purposes of this Act until —
(a) itis listed as a threatened species or a specially protected
species; or

(b) the Minister declares, by instrument published in the
Gazette, that it is not to be so listed.
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27.
(1

2

3)

“4)

©)
28.

Division 2 — Ecological communities
Subdivision 1 — Threatened ecological communities

Listing of threatened ecological communities

The Minister may, by order, list an ecological community as a
threatened ecological community in one of the following
categories —

(a) critically endangered ecological community;
(b) endangered ecological community;

(¢) vulnerable ecological community.

An ecological community is not eligible for listing as a
threatened ecological community if it is a collapsed ecological
community.

When deciding whether or not to list an ecological community
as a threatened ecological community or to amend or repeal
such a listing, the Minister must have regard only to matters
relating to the survival of the ecological community.

An order made under subsection (1) may describe or identify an
ecological community by reference to a map or plan held in the
Department.

Section 258 applies to an order made under subsection (1).

Criteria for categorisation as critically endangered
ecological community

An ecological community is eligible for listing in the category
of critically endangered ecological community at a particular
time if, at that time —

(a) itis facing an extremely high risk of becoming eligible
for listing as a collapsed ecological community in the
immediate future, as determined in accordance with
criteria set out in the ministerial guidelines; and
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29.

30.

(b) listing in that category is otherwise in accordance with
the ministerial guidelines.

Criteria for categorisation as endangered ecological
community

An ecological community is eligible for listing in the category
of endangered ecological community at a particular time if, at
that time —

(a) 1itisnot a critically endangered ecological community;
and

(b) itis facing a very high risk of becoming eligible for
listing as a collapsed ecological community in the near
future, as determined in accordance with criteria set out
in the ministerial guidelines; and

(c) listing in that category is otherwise in accordance with
the ministerial guidelines.

Criteria for categorisation as vulnerable ecological
community

An ecological community is eligible for listing in the category
of vulnerable ecological community at a particular time if, at
that time —

(a) 1itisnot a critically endangered ecological community or
an endangered ecological community; and

(b) itis facing a high risk of becoming eligible for listing as
a collapsed ecological community in the medium-term
future, as determined in accordance with criteria set out
in the ministerial guidelines; and

(c) listing in that category is otherwise in accordance with
the ministerial guidelines.
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31.
(D)

)
32.

33.

34.
(D)

2

Subdivision 2 — Collapsed ecological communities

Listing of collapsed ecological communities

The Minister may, by order, list an ecological community as a
collapsed ecological community.

Section 258 applies to an order made under subsection (1).

Criteria for listing as collapsed ecological community
An ecological community is eligible for listing as a collapsed
ecological community at a particular time if, at that time —

(a) there is no reasonable doubt that the last occurrence of
the ecological community has collapsed; or

(b) the ecological community has been so extensively
modified throughout its range that no occurrence of it is
likely to recover —

(1) its species composition or structure; or

(i)  its species composition and structure.

Rediscovered ecological communities

If a collapsed ecological community is discovered in a state that
no longer makes it eligible for listing as a collapsed ecological
community, it is to be regarded as a threatened ecological
community for the purposes of this Act until —

(a) itis listed as a threatened ecological community; or

(b) the Minister declares, by instrument published in the
Gazette, that it is not to be so listed.

Division 3 — Threatening processes

Listing of key threatening processes

The Minister may, by order, list a threatening process as a key
threatening process.

Section 258 applies to an order made under subsection (1).
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3s.

Criteria for listing as key threatening process

A threatening process is eligible for listing as a key threatening
process if —

(a) the threatening process —

(1) could cause a native species to become eligible
for listing as a threatened species; or

(i1)) could cause an ecological community to become
eligible for listing as a threatened ecological
community; or

(iii))  could cause a threatened species or a threatened
ecological community to become eligible for
listing in another category representing a higher
degree of endangerment; or

(iv)  significantly contributes to the continuing
decline of 2 or more threatened species or 2 or
more threatened communities; or

(v) significantly contributes to a native species
becoming eligible for listing as a threatened
species in the category of critically endangered
species; or

(vi) significantly contributes to an ecological
community becoming eligible for listing as a
threatened ecological community in the category
of critically endangered ecological community;
or

(vil)  significantly contributes to the continuing
decline of a critically endangered species or a
critically endangered ecological community; or

(viii)  significantly contributes to the degradation of a
critical habitat;

and

(b) listing is otherwise in accordance with the ministerial
guidelines.
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36.

37.

(D

2

38.
(1)

Division 4 — Listing process

Terms used

In this Division —

listing decision means a decision to do any of the following,
whether or not the decision results from a nomination —

(a) list a native species as a threatened species;
(b) list a native species as an extinct species;

(c) list an ecological community as a threatened ecological
community;

(d) list an ecological community as a collapsed community;
(e) list a threatening process as a key threatening process;

(f) amend or repeal a listing referred to in any of
paragraphs (a) to (e);

(g) amend or repeal criteria referred to in
section 20(a), 21(b), 22(b), 28(a), 29(b) or 30(b);

nomination means a nomination under section 38(1).

Minister may obtain advice on listing decision

Before making a listing decision the Minister may obtain advice
from any person considered by the Minister to have expertise
relevant to the matter to which the decision relates.

The Minister is not bound to accept advice obtained under
subsection (1).

Nominations in respect of certain listings

A person may nominate to the Minister —

(a) anative species for listing as a threatened species in a
particular category; or

(b) an amendment to or repeal of the listing of a threatened
species; or
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(¢) an ecological community for listing as a threatened
ecological community in a particular category; or

(d) an amendment to or repeal of the listing of a threatened
ecological community; or

(e) athreatening process for listing as a key threatening
process; or

(f) an amendment to or repeal of the listing of a key
threatening process.

(2) A nomination may be made at any time and whether or not
nominations have been sought under subsection (4).

(3) The Minister may, by written notice given to the person who
makes a nomination, reject the nomination if the Minister is
satisfied that —

(a) itis vexatious, frivolous or not made in good faith; or
(b) it has not been made in accordance with any prescribed
requirement.

(4) The Minister may, by notice published in accordance with the
regulations, seek nominations.

(5) The regulations may regulate the way in which nominations are
made and the form in which they are made.

39. Notification of Minister’s decision

(1) In this section —

nomination does not include a nomination rejected under 38(3).

(2) The Minister must give a person who makes a nomination
written notice of the Minister’s decision on the listing,
amendment or repeal the subject of the nomination.

(3) [If'the Minister’s decision is that the listing, amendment or
repeal is not to be made, the notice must include the reasons for
the decision.
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Part 3 — Threatened species and threatened

40.

(1

2

3)

41.
(1)

2)

ecological communities

Division 1 — Threatened species

Minister may authorise taking or disturbance of threatened
species

The Minister may, by instrument, authorise a person (including
a public authority) to take or disturb a threatened species.

An application for an authorisation must be in a form approved
by the CEO.

The Minister may, by instrument, amend or revoke an
authorisation given under this section.

Conditions of authorisation

In this section —
authorisation means an authorisation given under section 40;

land of conservation value means land on which there are
either or both of the following —

(a) apopulation of the relevant species;
(b) relevant habitat;

relevant habitat, in relation to an authorisation, means habitat
listed as critical habitat under section 54(1) because it is critical
to the survival of the threatened species to which the
authorisation relates;

relevant species, in relation to an authorisation, means the
threatened species to which the authorisation relates.

The Minister may impose conditions on an authorisation.
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3)

“)

Without limiting subsection (2) but subject to subsection (4), the
Minister may impose a condition that requires the holder of the
authorisation to do one or more of the following —

(a)
(b)

(©)
(d)

(®)

®

(@

(h)

(i)

make a monetary contribution towards the purchase of
land of conservation value;

transfer, lease or otherwise dispose of land of
conservation value to a specified person (including the
CEO);

exchange land of conservation value for other land;

enter into an agreement in respect of land of
conservation value for the purpose of conserving and
protecting the relevant species or relevant habitat;

take specified measures on land of conservation value
for the purpose of conserving and protecting the relevant
species or relevant habitat;

provide equipment, facilities, resources or services to
assist in the conservation and protection of the relevant
species or relevant habitat;

conduct or fund surveys, studies or research in relation
to the relevant species or relevant habitat;

prepare and implement, or fund the preparation and
implementation of, plans or schemes for the
conservation and protection of the relevant species or
relevant habitat;

do anything else that is prescribed for the purposes of
this subsection.

The Minister must not impose a condition described in
subsection (3) unless the Minister considers that the condition is
necessary for the purpose of mitigating or offsetting the impact
that activity carried out under the authorisation is likely to have
on the total known population of the relevant species in the
State and on relevant habitat.
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)

(6)

42.
(1)

2

3)

43.

(1

If a condition requires the transfer, lease or other disposal of
land of conservation value to the CEOQ, it is a function of the
CEO to acquire, hold, manage and otherwise deal with that land
for the purpose of conserving and protecting the relevant species
or relevant habitat.

An authorisation must set out any conditions imposed on it
under this section.

Governor’s approval required in certain cases

The Minister must obtain the approval of the Governor before
giving an authorisation under section 40 if, in the opinion of the
Minister, the proposed taking or disturbance could be expected
to result in the threatened species becoming eligible for listing
as an extinct species in the near future.

Subsection (1) does not apply if the purpose of the proposed
taking or disturbance is to establish a breeding colony or a
population in cultivation so that the threatened species can be
reintroduced into the wild at a later time.

If the Governor gives an approval for the purposes of
subsection (1) —

(a) the Minister must cause a copy of the approval to be laid
before each House of Parliament as soon as is
practicable after the approval is given; and

(b) the Department’s annual report must include details of
the approval.

Duty of certain people to report occurrence of threatened
species

This section applies to a person who is carrying out field work
for the purposes of —

(a) an assessment under the Environmental Protection
Act 1986 Part IV; or
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44,

(b) complying with a requirement under the Environmental
Protection Act 1986 section 51E(1)(d) in relation to an
application for a clearing permit.

(2) If'the person, in the course of carrying out the field work, finds
an occurrence of a species that is a threatened species on land to
which the work relates, the person must report its presence to
the CEO.

Penalty for this subsection: a fine of $50 000.
(3) A report under subsection (2) may be made orally or in writing.

(4) Itisadefence to a charge of an offence under subsection (2) to
prove that the person charged did not know, and could not
reasonably have known, that the occurrence found was an
occurrence of a threatened species.

Division 2 — Threatened ecological communities

Term used: modify

In this Division —

modify, in relation to an occurrence of a threatened ecological
community, means to take action that results in —

(a) the modification of the occurrence of the threatened
ecological community to such an extent that the
occurrence is unlikely to recover —

(1) its species composition or structure; or
(i) its species composition and structure;
or

(b) the destruction of the occurrence of the threatened
ecological community.
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45.

(1

2

3)

46.
(1)

2)
3)

Minister may authorise modification of occurrence of
threatened ecological community

The Minister may, by instrument, authorise a person (including
a public authority) to modify an occurrence of a threatened
ecological community.

An application for authorisation must be in a form approved by
the CEO.

The Minister may, by instrument, amend or revoke an
authorisation given under this section.

Conditions of authorisation

In this section —
authorisation means an authorisation given under section 45;

land of conservation value means land on which there are
either or both of the following —

(a) an occurrence of the relevant community;

(b) relevant habitat;
relevant community, in relation to an authorisation, means the
threatened ecological community to which the authorisation
relates;
relevant habitat, in relation to an authorisation, means habitat
listed as critical habitat under section 54(1) because it is critical

to the survival of the threatened ecological community to which
the authorisation relates.

The Minister may impose conditions on an authorisation.

Without limiting subsection (2) but subject to subsection (4), the
Minister may impose a condition that requires the holder of the
authorisation to do one or more of the following —

(a) make a monetary contribution towards the purchase of
land of conservation value;
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“)

)

(b) transfer, lease or otherwise dispose of land of
conservation value to a specified person (including the
CEO);

(¢) exchange land of conservation value for other land;

(d) enter into an agreement in respect of land of
conservation value for the purpose of conserving and
protecting the relevant community or relevant habitat;

(e) take specified measures on land of conservation value
for the purpose of conserving and protecting the relevant
community or relevant habitat;

(f) provide equipment, facilities, resources or services to
assist in the conservation and protection of the relevant
community or relevant habitat;

(g) conduct or fund surveys, studies or research in relation
to the relevant community or relevant habitat;

(h) prepare and implement, or fund the preparation and
implementation of, plans or schemes for the
conservation or protection of the relevant community or
relevant habitat;

(1) do anything else that is prescribed for the purposes of
this subsection.

The Minister must not impose a condition described in
subsection (3) unless the Minister considers that the condition is
necessary for the purpose of mitigating or offsetting the impact
that activity carried out under the authorisation is likely to have
on the total known occurrences of the relevant community in the
State and on relevant habitat.

If a condition requires the transfer, lease or other disposal of
land of conservation value to the CEO, it is a function of the
CEO to acquire, hold, manage and otherwise deal with that land
for the purpose of conserving and protecting the relevant
community or relevant habitat.
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(6)

47.
(D

2

48.
(1)

2

An authorisation must set out any conditions imposed on it
under this section.

Governor’s approval required in certain cases

The Minister must obtain the approval of the Governor before
giving an authorisation under section 45 if, in the opinion of the
Minister, the proposed modification could be expected to result
in the threatened ecological community becoming eligible for
listing as a collapsed ecological community in the near future.

If the Governor gives an approval for the purposes of
subsection (1) —

(a) the Minister must cause a copy of the approval to be laid
before each House of Parliament as soon as is
practicable after the approval is given; and

(b) the Department’s annual report must include details of
the approval.

Modifying occurrence of threatened ecological community

A person must not modify an occurrence of a threatened
ecological community unless the person is authorised under
section 45 to modify it and complies with the conditions, if any,
to which the authorisation is subject.

Penalty for this subsection:

(a) if'the offence involves a critically endangered
ecological community — a fine of $500 000;

(b) if the offence involves an endangered ecological
community — a fine of $400 000;

(c) if the offence involves a vulnerable ecological
community — a fine of $300 000.
It is a defence to a charge of an offence under subsection (1) to
prove that —

(a) the modification of the occurrence of the threatened
ecological community —
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(1) occurred in the course of a lawful activity the
sole or dominant purpose of which was not to
modify an ecological community; and

(i1)) could not reasonably have been avoided;
and

(b) the person charged did not know, and could not
reasonably have known, that the occurrence of the
threatened ecological community was present.

(3) The defence in subsection (2) is not available if the modification
of the occurrence of the threatened ecological community has
resulted in the threatened ecological community becoming
eligible for listing as a collapsed ecological community.

49. Duty of certain people to report occurrence of threatened
ecological community

(1) This section applies to a person who is carrying out field work
for the purposes of —

(a) an assessment under the Environmental Protection
Act 1986 Part IV; or

(b) complying with a requirement under the Environmental
Protection Act 1986 section 51E(1)(d) in relation to an
application for a clearing permit.

(2) If'the person, in the course of carrying out the field work, finds
an occurrence of an ecological community that is a threatened
ecological community on land to which the work relates, the
person must report its presence to the CEO.

Penalty for this subsection: a fine of $50 000.
(3) A report under subsection (2) may be made orally or in writing,.

(4) Ttisadefence to a charge of an offence under subsection (2) to
prove that the person charged did not know, and could not
reasonably have known, that the occurrence found was an
occurrence of a threatened ecological community.
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50.

(1

2

3)

S1.

(D

Division 3 — General provisions

Notice to owner and occupier as to presence of threatened
species or threatened ecological community

Where it appears to the Minister that there is reasonable
evidence that a threatened species or threatened ecological
community is present on land, the Minister may give each
owner and each occupier of the land a written notice that —

(a) specifies the threatened species or threatened ecological
community; and

(b) contains information to assist the owner or occupier in
the identification of the threatened species or threatened
ecological community; and

(c) specifies the part of the land on which the threatened
species or threatened ecological community is believed
to be present; and

(d) specifies the assistance that may be available to the
owner or occupier for the protection of the threatened
species or threatened ecological community; and

(e) informs the owner or occupier about the effect of
section 53 and the right to apply for an exemption from
that section under section 271.

A notice under subsection (1) remains in force until it is
cancelled under subsection (3).

The Minister may at any time by written notice given to each
owner and each occupier of the land amend or cancel a notice
under subsection (1).

Lodgment of notification with Registrar and withdrawal of
notification

In this section —

section 50 notice means a notice under section 50(1).
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2

3)

“)

)

52.
(D)

2

The CEO may lodge a notification in relation to a section 50
notice with the Registrar.

If a notification is lodged under subsection (2) and the
section 50 notice to which it relates is cancelled, the CEO must
apply to the Registrar for the notification to be withdrawn.

The following requirements apply to a notification under
subsection (2) and an application under subsection (3) —

(a) it must be in a form approved by the Registrar;

(b) it must be accompanied by any information the Registrar
requires;

(c) it must be accompanied by any relevant fee payable
under the Transfer of Land Act 1893 or another written
law.

On the lodgment of a notification under subsection (2) or the
receipt of an application under subsection (3), the Registrar
must make any endorsement or notation the Registrar considers
necessary on the certificate of title or other appropriate record in
respect of the land to which the notification or application, as
the case requires, relates.

Duty to notify CEO of change in ownership or occupation

If a notice is given to an owner of land under section 50(1), the
owner must give written notice to the CEO in accordance with
subsection (2) if —

(a) that person ceases to be an owner of the land; or

(b) that person or another person ceases to be an occupier of
the land.

Penalty for this subsection: a fine of $20 000.

The notice must —

(a) give details of the change in ownership or occupation of
the land including the name and address of the next
owner or occupier of the land (if known); and
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(b) be given to the CEO within 60 days after the day on
which the change in ownership or occupation of the land
occurs.
53. Certain visitors to be informed of threatened species or
threatened ecological community
(1) In this section —
relevant community means the threatened ecological
community to which the notice or notification referred to in
subsection (2)(a) relates;
relevant species means the threatened species to which the
notice or notification referred to in subsection (2)(a) relates.
(2) This section applies to an owner or occupier of land if —
(a) anotice is given to the owner or occupier under
section 50(1) in respect of the land or a register or
record in respect of the land contains an endorsement or
notation relating to a notification lodged under
section 51(2); and
(b) the owner or occupier permits, either generally or in a
particular case, another person to have access to the land
or knows that another person will have access to the
land; and
(c) the owner or occupier knows that the activities of the
other person on the land are likely to result in —
(1) the taking of the relevant species in
contravention of section 150(1) or 173(1) or (2);
or
(i1)) the modification of the relevant community in
contravention of section 48(1).
(3) The owner or occupier must take all steps that are reasonably

available to the owner or occupier to inform the other person of

the presence of the relevant species or relevant community on
the land.

Penalty for this subsection: a fine of $20 000.
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Part 4 — Critical habitat

Division 1 — Determination of critical habitat

54. Listing of critical habitat
(1) The Minister may, by order, list habitat as critical habitat.
(2) The Minister must not list habitat as critical habitat or amend or
repeal such a listing unless —

(a) the Minister has had regard to any submission made in
response to a notice under section 56(1); and

(b) in the case of habitat in Western Australian waters, the
listing, amendment or repeal is made with the
concurrence of Minister responsible for the
administration of the Fish Resources Management
Act 1994.

(3) Insubsection (2)(b) —
Western Australian waters means waters that —

(a) are within the limits of the State; or

(b) are coastal waters of the State as defined in the
Off-shore (Application of Laws) Act 1982 section 2.

(4) An order made under subsection (1) may describe or identify
habitat by reference to a map or plan held in the Department.

(5) Section 258 applies to an order made under subsection (1).

5S. Criteria for listing as critical habitat

Habitat is eligible for listing as critical habitat if —

(a) itis critical to the survival of a threatened species or a
threatened ecological community; and

(b) its listing is otherwise in accordance with the ministerial
guidelines.

page 45



o oA W DN

10
11
12

13
14
15

16

17
18

19
20

21
22

23

24

25

26
27

28
29

Biodiversity Conservation Bill 2015

Part 4

Critical habitat

Division 2 Habitat conservation notices

s. 56

56.
(1

2

57.
(1)

2

3)

58.

Consultation

Before the listing of habitat as critical habitat or the amendment
or repeal of such a listing, the CEO must take reasonable steps
to give written notice of the proposed listing, amendment or
repeal to the owner or occupier of the land on which the habitat
is located.

A notice under subsection (1) must —

(a) contain sufficient information to enable the location and
extent of the habitat to be identified; and

(b) in the case of a proposed listing, contain information as
to the effect of the listing of habitat as critical habitat
under this Act; and

(¢c) specify a period within which submissions may be made
to the Minister in respect of the proposed listing,
amendment or repeal.

Register

The CEO must establish and maintain a register of critical
habitats.

The regulations may make provision as to the form and content
of the register.

The register must be made available for public inspection in
accordance with the regulations.

Division 2 — Habitat conservation notices

Terms used

In this Division —

habitat damage means damage to critical habitat, including the
removal or destruction of critical habitat;

specified, in relation to a habitat conservation notice, means
specified in the notice.
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59. Habitat conservation notice

(1) The CEO may give a written notice (a habitat conservation
notice) to a person requiring the person to ensure that habitat
damage, or further habitat damage, does not occur on land, if
the CEO reasonably believes that —

(a) habitat damage is likely to occur on the land; or
(b) habitat damage is occurring or has occurred on the land.
(2) A habitat conservation notice may be given to one or more of
the following people —
(a) an owner of the land;
(b) an occupier of the land;
(¢) aperson other than an owner or occupier of the land, if

the CEO considers that it is practicable for that person to
comply with and give effect to the habitat conservation
notice.

(3) A habitat conservation notice must —

(a)

(b)
(c)

specify the name and address of the person to whom it is
given; and

specify the reason for which it is given; and

inform the person to whom it is given that contravention
of it could result in a fine, the CEO taking remedial
action, or both.

(4) A habitat conservation notice may require any person bound by
it to take specified measures, within or for the duration of a
specified period, for one or more of the following purposes —

(a)
(b)

(c)

to repair any habitat damage that has occurred;

to re-establish and maintain critical habitat in any area
affected by habitat damage to a condition as near as
possible to the condition of the critical habitat before the
habitat damage occurred;

to prevent the erosion, drift or movement of sand, soil,
dust or water;
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)

(6)

60.

61.
(1)

2

(d) to ensure that specified land, or a specified watercourse
or wetland (as those terms are defined in the Rights in
Water and Irrigation Act 1914), where critical habitat is
or was located will not be —

(1) damaged or detrimentally affected; or
(i) further damaged or detrimentally affected.

Before a habitat conservation notice containing a requirement
under subsection (4) is given to a person, the CEO must, by
written notice given to the person, invite the person to make
submissions to the CEO within a period specified in that notice
on any matter relevant to the determination of whether or not
the person should have to take the measures that the CEO
intends to specify in the habitat conservation notice.

The CEO must consider any submissions that are received
within the period specified under subsection (5).

Persons bound by habitat conservation notice
The following persons are bound by a habitat conservation
notice —

(a) each person to whom the notice is given;

(b) each person who is bound by the notice under
section 64.

Amendment of habitat conservation notice

The CEO may, by written notice given to each person bound by
a habitat conservation notice, amend the notice by —

(a) extending the period within which a requirement
contained in it is to be complied with if the CEO is
satisfied that the circumstances of the case justify the
extension; or

(b) removing or amending any requirement contained in it.

The CEO must, before exercising the power conferred by
subsection (1), give each person bound by the habitat
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62.

63.

3)

(D

2

3)

“4)

conservation notice a reasonable opportunity to show cause in
writing why the power should not be exercised.

An opportunity is not a reasonable opportunity for the purposes
of subsection (2) if a person is given written notice of the
person’s right to show cause less than 21 days before the day on
which the CEO exercises the power referred to in that
subsection.

Cancellation of habitat conservation notice

The CEO may, by written notice given to each person bound by
a habitat conservation notice, cancel the notice.

Lodgment of notification with Registrar and withdrawal of
notification

If the person, or at least one of the persons, to whom a habitat
conservation notice is given under section 59 is an owner or

occupier of the land to which the notice relates, the CEO may
lodge a notification in relation to the notice with the Registrar.

If a notification is lodged under subsection (1) and the habitat
conservation notice to which it relates is cancelled, the CEO
must apply to the Registrar for the notification to be withdrawn.

The following requirements apply to a notification under
subsection (1) and an application under subsection (2) —

(a) it must be in a form approved by the Registrar;

(b) it must be accompanied by any information the Registrar
requires;

(¢) it must be accompanied by any relevant fee payable
under the Transfer of Land Act 1893 or another written
law.

On the lodgment of a notification under subsection (1) or the
receipt of an application under subsection (2), the Registrar
must make any endorsement or notation the Registrar considers
necessary on the certificate of title or other appropriate record in
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respect of the land to which the notification or application, as
the case requires, relates.

(5) Ifthe CEO lodges a notification under subsection (1) or makes
an application under subsection (2), the CEO must give a copy
of the notification or application, as the case requires, to the
Western Australian Planning Commission established by the
Planning and Development Act 2005 section 7(1).

64. Habitat conservation notice binding on successive owners
and occupiers

If a certificate of title or other record in respect of land contains
an endorsement or notation relating to a notification lodged
under section 63(1), the habitat conservation notice to which the
notification relates, as amended from time to time under

section 61(1), binds each successive owner or occupier of the
land.

65. Contravention of habitat conservation notice

(1) A person who is bound by a habitat conservation notice must
not contravene the notice.

Penalty for this subsection:

(a) if the habitat conservation notice relates to habitat
critical to the survival of a critically endangered
species or critically endangered community — a fine
of $500 000;

(b) if the habitat conservation notice relates to habitat
critical to the survival of an endangered species or
endangered ecological community — a fine of
$400 000;

(c) if the habitat conservation notice relates to habitat
critical to the survival of a vulnerable species or

vulnerable ecological community — a fine of
$300 000.
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66.

67.

2

(1

2

(1

2

If an owner of land and an occupier of land are both bound by a
habitat conservation notice, it is a defence to a charge against
either of them of an offence under subsection (1) for the person
charged to prove that the other person has complied with the
notice.

Duty to notify CEO of change in ownership or occupation

If a certificate of title or other record in respect of land contains
an endorsement or notation relating to a notification lodged
under section 63(1), an owner of the land to which the
notification relates must give written notice to the CEO in
accordance with subsection (2) if —

(a) that person ceases to be an owner of the land; or

(b) that person or another person ceases to be an occupier of
the land.

Penalty for this subsection: a fine of $20 000.

The notice must —

(a) give details of the change in ownership or occupation of
the land, including the name and address of the next
owner or occupier of the land (if known); and

(b) be given to the CEO within 60 days after the day on
which the change in ownership or occupation of the land
occurs.

Apportionment of costs of complying with habitat
conservation notice

As between an owner and occupier, or successive owners and
occupiers, of land, the costs of taking measures on the land in
compliance with a habitat conservation notice are to be borne in
the proportions determined by the CEO.

Subsection (1) —

(a) applies whether the measures are taken by an owner or
occupier or the CEO; and
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(b) has effect subject to the provisions of any agreement
between an owner or occupier or successive owners and
occupiers.
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Part 5 — Biodiversity management programmes

68. Terms used

In this Part —

draft programme means a draft biodiversity management
programme prepared under section 70;

minor amendment, in relation to a biodiversity management
programme, means an amendment that, in the opinion of the
CEQ, is necessary to correct —

(a) aclerical mistake or unintentional error or omission in
the programme; or
(b) amisdescription of any person, land or thing in the
programme.
69. Content of biodiversity management programme

(1) A biodiversity management programme is a document that
provides for the conservation, protection and management of —

(a)
(b)

(©)
(d)

one or more native species (other than threatened
species); or

one or more ecological communities (other than
threatened ecological communities); or

one or more critical habitats; or

a combination of such species, communities and
habitats.

(2) Without limiting subsection (1), a biodiversity management
programme may deal with one or more of the following
matters —

(a)

threats to —
(1) native species or populations of native species;
or

(i1)) an ecological community; or

(iii))  a critical habitat;

page 53
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(b) the containment or eradication of species that are not
indigenous to the State or the mitigation of the effect of
such species;

(c) the distribution or population size of native species in
the State or a part of the State;

(d) research and strategies relevant to biodiversity
conservation;

(e) the ecologically sustainable use of native species;

(f) educational activities that promote an appreciation of
biodiversity conservation values including the keeping,
breeding and display of native species;

(g) the mitigation, containment or eradication of nuisance or
damage caused by native species;

(h) the mitigation of danger posed by native species;

(i) matters that are complementary to a recovery plan,
interim recovery plan or biodiversity conservation
agreement;

(j) nature-based tourism and recreation as defined in
section 190.

70. Preparation of draft programme
The CEO may prepare a draft biodiversity management
programme.

71. Consultation on draft programme

When preparing a draft programme the CEO —

(a)

(b)

must consult with the Commission if the programme
relates to land vested in that body or is otherwise
relevant to the functions of that body; and

may consult with any other person or body who or
which appears to the CEO to be likely to be affected in a
material way by the programme.
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72.

73.

74.

75.

(D

2

3)

(1

2

(1

2

Submission to Minister

The CEO may submit a draft programme to the Minister for
approval.

The draft programme must be accompanied by any submissions
received as a result of consultation under section 71.

The Minister may require the CEO to modify the draft
programme and resubmit it.

Approval of biodiversity management programme

The Minister may approve a draft programme submitted under
section 72 as a biodiversity management programme or refuse
to approve it.

The Minister must not give approval under subsection (1) unless
the Minister —

(a) is satisfied that the draft programme is consistent with
any recovery plan or interim recovery plan that relates to
matters dealt with in the draft programme; and

(b) has had regard to submissions referred to in
section 72(2).

Notice of biodiversity management programme

If the Minister approves a biodiversity management programme
under section 73(1), the CEO must cause notice of the
programme to be published in the Gazette.

The notice must specity where copies of the biodiversity
management programme may be inspected and obtained.

Operation of biodiversity management programme

A biodiversity management programme takes effect on —

(a) the day on which the relevant notice under section 74 is
published in the Gazette; or

(b) if alater day is specified in the notice — that day.
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76.

(D

2

77.
(1)

2

78.
(D)

2

3)

79.
(D

Publication of biodiversity management programme

The CEO must cause each biodiversity management programme
to be published on the Department’s website and in any other
way that the CEO considers appropriate.

The CEO may fix and charge a fee for providing a copy of a
biodiversity management programme.

Review of biodiversity management programme

The CEO may, at any time, carry out a review of a biodiversity
management programme.

The CEO must carry out a review of each biodiversity
management programme at intervals of not longer than 5 years
calculated from the day on which the relevant programme takes
effect.

Amendment of biodiversity management programme

The CEO may prepare a draft amendment to a biodiversity
management programme.

Sections 71 to 76 apply, with all necessary changes, to and in
relation to the amendment as if references in those provisions
to —

(a) adraft programme were references to a draft amendment
to a biodiversity management programme; and

(b) abiodiversity management programme were references
to an amendment to a biodiversity management
programme.

Despite subsection (2), section 71 does not apply if the
amendment is a minor amendment.

Revocation of biodiversity management programme

The Minister may, by instrument, revoke a biodiversity
management programme.
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80.

2

3)

“4)

)

The Minister must consult with the Commission before
revoking a biodiversity management programme if the
programme relates to land vested in that body or is otherwise
relevant to the functions of that body.

The CEO must cause notice of a revocation under subsection (1)
to be published in the Gazette.

A revocation under subsection (1) takes effect on —

(a) the day on which the relevant notice under
subsection (3) is published in the Gazette; or

(b) if alater day is specified in the notice — that day.

If a biodiversity management programme (the new programme)
replaces another biodiversity management programme (the old
programme), the old programme is to be taken to have been
revoked under subsection (1) on the day on which the new
programme takes effect.

Public authority to have regard to biodiversity management
programme

To the extent that the functions of a public authority relate to
matters dealt with in a biodiversity management programme, the
public authority must have regard to the programme when
performing those functions.
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Part 6 — Recovery plans and interim recovery plans

81.

Division 1 — Preliminary
Terms used

In this Part —

adopted plan means a plan adopted as a recovery plan under
section 92(1);

approved plan means a recovery plan approved under
section 89(1);

draft plan means a draft recovery plan prepared under
section 83(1);

minor amendment, in relation to a recovery plan or interim
recovery plan, means an amendment that, in the opinion of the
CEO, is necessary to correct —

(a) aclerical mistake or unintentional error or omission in
the plan; or
(b) amisdescription of any person, land or thing in the plan;
proposed plan means a plan that the Minister proposes to adopt

under section 92(1) and includes any proposed modification
under section 92(2);

technical amendment, in relation to a recovery plan or interim
recovery plan, means an amendment that, in the opinion of the
CEO, is necessary for one or more of the following purposes —

(a) to take into account new scientific findings;

(b) to take into account a change in the category of listing of
the threatened species or threatened ecological
community to which the plan relates;

(¢) to modify or replace criteria referred to in
section 82(3)(b);

(d) to reflect the completion of actions referred to in
section 82(3)(c).
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82.

(1

2

3)

Content of recovery plan

A recovery plan is a document that provides for the
conservation, protection and management of —

(a) one or more threatened species; or
(b) one or more threatened ecological communities; or

(¢) acombination of such species and communities.

A recovery plan must provide for research and management
actions to stop the decline of, and support the recovery of, each
threatened species or threatened ecological community to which
the plan relates so that its chances of long-term survival in the
wild are maximised.

In particular, a recovery plan must —
(a) state the objectives to be achieved; and

(b) state criteria against which achievement of those
objectives is to be measured; and

(c) specify actions to achieve those objectives; and

(d) identify any habitat that is critical habitat, or that may be
eligible for listing as critical habitat, for a threatened
species or threatened ecological community to which the
plan relates and actions to protect that habitat; and

(e) identify any population of a threatened species to which
the plan relates that is critical to the survival of that
species and actions to protect that population; and

(f) identify any occurrence of a threatened ecological
community to which the plan relates that is critical to the
survival of that community and actions to protect that
occurrence; and

(g) identify any key threatening process that is affecting or
is likely to affect a threatened species or threatened
ecological community to which the plan relates and
specify the proposed means for preventing, eradicating,
reducing or containing that process; and
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(h) state the estimated duration of the plan; and
(i) identify —
(1) land that will be materially affected by the plan’s
implementation; and

(i1)) persons or bodies who or which appear to the
CEO to be likely to be involved in implementing
the plan or evaluating its effectiveness.

Division 2 — Approved plans

83. Preparation of draft plan
(1) The CEO may prepare a draft recovery plan.
(2) Before preparing a draft plan the CEO must have regard to —

(a) the resources available for the preparation of the plan;
and

(b) the estimated cost of implementing the plan.

84. Consultation on draft plan
When preparing a draft plan the CEO must consult with —

(a) the Commission if the plan relates to a threatened
species or threatened ecological community on land
vested in that body or is otherwise relevant to the
functions of that body; and

(b) each owner or occupier of land to be identified in the
plan under section 82(3)(i)(i); and

(¢) each person or body to be identified in the plan under
section 82(3)(i)(ii).

8S. CEO to publicise draft plan
(1) The CEO must publish in the Gazefte and on the Department’s
website a notice —

(a) specifying where copies of the draft plan may be
inspected and obtained; and
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86.

87.

88.

(b) specifying the period for submissions under section 86
and an address for those submissions.

(2) The CEO must cause the draft plan to be published on the
Department’s website and in any other way that the CEO
considers appropriate.

(3) The CEO may fix and charge a fee for providing a copy of the
draft plan.

Public submissions

Submissions in respect of a draft plan may be made by any
person within a period determined by the CEO that is not less
than 60 days after the day on which the notice referred to in
section 85(1) is published in the Gazette.

Referral of draft plan to certain persons or bodies

(1) A draft plan, modified as the CEO thinks fit to give effect to any
submissions made under section 86, together with a summary of
those submissions —

(a) must be referred by the CEO to each person or body
consulted under section 84; and

(b) may be referred by the CEO to any other person or
body.

(2) Ifaperson or body to which a draft plan is referred under
subsection (1) considers that the CEO should modify the draft
plan, the person or body may, within 28 days after receipt of the
draft plan, in writing request the CEO to make the modification.

Submission to Minister

(1) The CEO may submit a draft plan, modified as the CEO thinks
fit to give effect to any submissions made under section 86 or
requests made under section 87(2), to the Minister for approval.
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2

3)

89.
(D)

2

90.
(D
2

3)

The draft plan must be accompanied by copies of submissions
made under section 86 and requests made under section 87(2) in
respect of the draft plan.

The Minister may require the CEO to modify the draft plan and
resubmit it.

Approval of plan

The Minister may approve a draft plan submitted under
section 88 as a recovery plan or refuse to approve it.

The Minister must not give approval under subsection (1) unless
the Minister —

(a) is satisfied that the draft plan meets the requirements of
section 82(2) and (3); and

(b) has had regard to —

(1) any submissions made under section 86 or
requests made under section 87(2) in respect of
the draft plan; and

(i)  the matters referred to in section 97.

Amendment of approved plan
The CEO may prepare a draft amendment to an approved plan.

Sections 84 to 89, 98, 99 and 100 apply, with all necessary
changes, to and in relation to the amendment as if references in
those provisions to —

(a) adraft plan were references to a draft amendment
prepared under subsection (1); and

(b) an approved plan or a recovery plan were references to
an amendment to an approved plan.

Despite subsection (2), sections 84 to 87 do not apply if the
amendment is a minor amendment or technical amendment.
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2
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(D

Joint recovery plan

If a threatened species or threatened ecological community
occurs in both this State and another State, a self-governing
Territory or an external Territory, the Minister may seek the
cooperation of —

(a) each State and self-governing Territory in which the
species or community occurs; and

(b) in the case of each external Territory in which the
species or community occurs — the Commonwealth,

with a view to making a recovery plan jointly with the other
State, the self-governing Territory or the Commonwealth, or
with their agencies (a joint recovery plan).

Sections 84 to 89 apply, with all necessary changes, to the
preparation and approval of a joint recovery plan.

Sections 90, 101 and 102 do not apply to a joint recovery plan.

A joint recovery plan must contain provisions that set out
procedures for the amendment, review and revocation of the
plan.

Nothing in this Division affects the power of the State, under
the EPBC Act, to make —
(a) arecovery plan jointly with the Commonwealth; or

(b) ajoint wildlife conservation plan with the
Commonwealth.

Division 3 — Adopted plans

Adoption of plan

The Minister may, by instrument, adopt as a recovery plan a
plan made by any of the following, whether or not the plan is in
force —

(a) another State, a self-governing Territory or the
Commonwealth;
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(b) an agency of another State, a self-governing Territory or
the Commonwealth.

(2) The Minister may adopt a plan as a recovery plan with such
modifications as are specified in the instrument.

(3) The Minister must not adopt a plan under subsection (1) unless
the Minister —

(a) 1is satisfied that the proposed plan meets the
requirements of section 8§2(2) and (3); and
(b) has had regard to —

(1) any submissions made under section 94 or
requests made under section 95(2) in respect of
the proposed plan; and

(i1)  the matters referred to in section 97.
93. CEO to publicise proposed plan

(1) Before the adoption of a plan under section 92(1), the CEO
must publish in the Gazette and on the Department’s website a
notice —

(a) specifying where copies of the proposed plan may be
inspected and obtained; and

(b) specifying the period for submissions under section 94
and an address for those submissions.

(2) The CEO must cause the proposed plan to be published on the
Department’s website and in any other way that the CEO
considers appropriate.

(3) The CEO may fix and charge a fee for providing a copy of the
proposed plan.

94. Public submissions

Submissions in respect of a proposed plan may be made by any
person within a period determined by the CEO that is not less
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9s.

96.

(D

2

(1
2

than 60 days after the day on which the notice referred to in
section 93(1) is published in the Gazette.

Referral of proposed plan to certain persons or bodies

Before the adoption of a plan under section 92(1), the CEO —
(a) must refer the proposed plan to —
(1) the Commission if the plan relates to a threatened
species or threatened ecological community on

land vested in that body or is otherwise relevant
to the functions of that body; and

(i) each owner or occupier of land to be identified in
the plan under section 82(3)(i)(i); and
(iii)) each person or body to be identified in the plan
under section 82(3)(1)(ii);
and

(b) may refer the proposed plan to any other person or body.

If a person or body to which a proposed plan is referred under
subsection (1) considers that a modification should be made to
the proposed plan, the person or body may, within 28 days after
receipt of the proposed plan, in writing request the Minister to
make the modification.

Amendment of adopted plan
The Minister may, by instrument, amend an adopted plan.

Sections 92(3) to 95, 98, 99 and 100 apply, with all necessary
changes, to and in relation to the amendment as if references in
those provisions to —

(a) the adoption of a plan were references to the amendment
of an adopted plan under subsection (1); and

(b) aproposed plan were references to a proposed
amendment under subsection (1); and

(c) arecovery plan were references to an amendment under
subsection (1).
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Recovery plans and interim recovery plans
General provisions for recovery plans

(3) Despite subsection (2), sections 93 to 95 do not apply if the
amendment is a minor amendment or technical amendment.

Division 4 — General provisions for recovery plans

97. Matters relevant to approval or adoption of recovery plan

The following matters are to be considered by the Minister in
deciding whether to approve a recovery plan or adopt a plan as a
recovery plan under this Part —

(a)
(b)

(©)

(d)

(e)

®

the objects of this Act;

the most efficient and effective use of the resources that
are allocated for biodiversity conservation;

the need to minimise any significant adverse social and
economic impacts, consistently with the principles of
ecologically sustainable development set out in

section 4;

Australia’s obligations under international agreements
relevant to the threatened species or threatened
ecological community to which the plan relates;

the extent to which any environmental protection policy
affects the conservation, protection and management of
the threatened species or threatened ecological
community to which the plan relates;

the extent to which the conservation, protection and
management of the threatened species or threatened
ecological community to which the plan relates are
addressed by —

(1) any implementation conditions as defined in the
Environmental Protection Act 1986 section 3(1);
or

(i1)) any conditions agreed or decided under the
Environmental Protection Act 1986 Part IV
Division 3; or

page 66
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Recovery plans and interim recovery plans Part 6
General provisions for recovery plans Division 4
s. 98

98.
(1)

2)

99.

100.

(D

2

101.
(D)

(ii1))  any conditions to which a clearing permit under
the Environmental Protection Act 1986 Part V
Division 2 is subject.

Notice of recovery plan

If the Minister approves a recovery plan or adopts a plan as a
recovery plan under this Part, the CEO must cause notice of the
plan to be published in the Gazette.

The notice must specify —

(a) in the case of an approved plan — whether any
modifications were made to the draft plan under
section 88(1); and

(b) where copies of the recovery plan may be inspected and
obtained.

Operation of recovery plan

A recovery plan takes effect on —

(a) the day on which the relevant notice under section 98 is
published in the Gazette; or

(b) if alater day is specified in the notice — that day.
Publication of recovery plan

The CEO must cause each recovery plan to be published on the
Department’s website and in any other way that the CEO
considers appropriate.

The CEO may fix and charge a fee for providing a copy of a
recovery plan.

Review of recovery plan

The CEO may, at any time, carry out a review of a recovery
plan.
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Division 4 General provisions for recovery plans
s. 102

(2) The CEO must carry out a review of each recovery plan at
intervals of not longer than 10 years calculated from the day on
which the relevant recovery plan takes effect.

102. Revocation of recovery plan

(1) The Minister may, by instrument, revoke a recovery plan.

(2) The Minister must consult with the Commission before
revoking a recovery plan if the plan relates to a threatened
species or threatened ecological community on land vested in
that body or is otherwise relevant to the functions of that body.

(3) The CEO must cause notice of a revocation under subsection (1)
to be published in the Gazette.

(4) A revocation under subsection (1) takes effect on —

(a) the day on which the relevant notice under
subsection (3) is published in the Gazette; or
(b) if alater day is specified in the notice — that day.

(5) [Ifarecovery plan (the new plan) replaces another recovery plan
(the old plan), the old plan is to be taken to have been revoked
under subsection (1) on the day on which the new plan takes
effect.

103. Public authority to have regard to recovery plan

To the extent that the functions of a public authority relate to
matters dealt with in a recovery plan, the public authority must
have regard to the plan when performing those functions.
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Interim recovery plans Division 5
s. 104

104.
(1)

2)

105.

106.

Division 5 — Interim recovery plans

Interim recovery plan

An interim recovery plan is a document that sets out measures
for the conservation, protection and management of —

(a) one or more threatened species; or
(b) one or more threatened ecological communities; or

(c) acombination of such species and communities.

An interim recovery plan may include provisions dealing with
one or more of the matters referred to in section 82(3).

Making an interim recovery plan

The CEO may, by instrument, make an interim recovery plan if
the CEO is satisfied that —

(a) 1itis necessary to make provision for the conservation,
protection and management of a threatened species or
threatened ecological community in order to stop the
decline of, and support the recovery of, the species or
community so that its chances of long-term survival in
the wild are maximised; but

(b) there is insufficient scientific information available to
allow the preparation of a recovery plan for that
threatened species or threatened ecological community.

Consultation on proposed plan

Before making an interim recovery plan the CEO —

(a) must consult with the Commission if the proposed plan
relates to a threatened species or threatened ecological
community on land vested in that body or is otherwise
relevant to the functions of that body; and
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Division 5 Interim recovery plans
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(b) may consult with any other person or body who or
which appears to the CEO to be likely to be affected in a
material way by the proposed plan.
107. Notice of interim recovery plan

(1) If the CEO makes an interim recovery plan, the CEO must
cause notice of the plan to be published in the Gazette.

(2) The notice must specify w