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EXPLANATORY NOTES  
 
 

Terrorism (Extraordinary Powers) Bill 2005 
 
 
OVERVIEW 
The object of this Bill is two-fold.  Firstly, to confer special powers on police officers to deal 
with imminent threats of terrorist acts and to respond to terrorist acts.  Secondly, to enable the 
covert entry and search of premises, under the authority of a special covert search warrant, by 
police officers for the purposes of responding to or preventing terrorist acts. 
 
The provisions of the Bill dealing with the exercise of special powers by police officers are 
based upon similar provisions contained in the Terrorism (Police Powers) Act 2002 [NSW] and 
the Terrorism (Emergency Powers) Act 2003 [NT].  The remaining provisions of the Bill 
dealing with covert search warrants are based upon similar provisions in the Terrorism 
(Community Protection) Act 2003 [VIC], the Police Powers and Responsibilities Act 2000 
[QLD] and recent amendments to the Terrorism (Police Powers) Act 2002 [NSW] made through 
the Terrorism Legislation Amendment (Warrants) Act 2005 [NSW] {operative from 13 
September 2005}. 
 
 
PART 1 - PRELIMINARY 
 
Clause 1. Short Title:-  Cites the short title of the Act – the Terrorism (Extraordinary Powers) 
Act 2005. 
 
 
Clause 2. Commencement:-   
The Act is to come into operation in two stages.  Parts 1, 2 and 4 and Schedules 1 and 2 will 
come into operation 28 days after Assent.  Part 3 of the Act will come into operation on a day to 
be fixed by proclamation as there may be a need to establish court procedures and draft 
regulations to give effect to the covert search warrant provisions in this Part. 
 
 
Clause 3. Interpretation:-   
Contains definitions of terms and expressions used throughout the Act.  These terms have been 
defined to ensure the provisions of the Act are interpreted and applied in the manner intended.   
 
 
Clause 4. “Reasonably suspects”, meaning of:-   
 “Reasonable suspicion” is the basis for the exercise of a number of powers by police officers 
under the Bill [see for example clauses 11, 12, 13, 14 15, 16 and 26].  The purposes of the 
definition is to provide a basis for how police are to operate when exercising such powers. 
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Clause 5. “Terrorist act”, meaning of:-   
The definition of “terrorist act” is in the same terms as that contained in s.100.1 of the 
Commonwealth Criminal Code, except that threats of terrorist acts are excluded since this is not 
necessary to refer to in the context in which the expression is used in the Bill [see also s.3 of 
Terrorism (Police Powers) Act 2002 NSW]. 
 
 
PART 2 – SPECIAL POLICE POWERS 
 
Division 1 - Preliminary 
 
Clause 6. Interpretation:-   
Contains definitions of terms and expressions used in Part 2 of the Bill. 
 
 
Division 2.  Commissioner’s warrants 
 
Clause 7.  Warrant, issue of:-   
Clause 7 permits the exercise of special powers to be authorised, through a warrant issued by the 
Commissioner of Police, when the Commissioner is satisfied that there are reasonable grounds 
for believing that there is an imminent threat of a terrorist act, or that a terrorist act has been 
committed, and that the exercise of the powers will substantially assist in preventing the terrorist 
act or apprehending the persons responsible for committing the terrorist act. 
 
In addition, the Commissioner’s warrant has to be given with the concurrence of a Supreme 
Court judge unless a judge is not able to be contacted, in which case the warrant may be issued 
without concurrence, but must be ratified by a judge as soon as he or she is available.  If a 
warrant is given without concurrence, it ceases to have effect after 24 hours if it is not confirmed 
by a judge within that time. 
 
Furthermore, under subclause 7(5) an onus is placed on the Commissioner to advise the Minister 
every time a Commissioner’s warrant is issued.  Subclause 7(5) has been drafted to ensure that 
the Minister has sufficient information about the basis and terms of the warrant.  The 
terminology used in proposed subclause 7(5) is consistent with the information that the 
Commissioner is required to give to the Minister and Attorney General under clause 21(1)(a)-(c) 
of the Bill once the warrant has ceased. 
 
 
Clause 8.  Warrant, content of:-   
Clause 8 provides that a Commissioner’s warrant is generally to be given in writing, but can be 
made orally and in such cases it must be confirmed in writing as soon as is reasonably 
practicable.  The warrant must specify that it is made under the proposed Act, describe the 
general nature of the terrorist act to which it applies, specify the target and specify the time that 
the authorisation ceases to have effect [maximum of 7 days].  If the warrant is issued in relation 
to a target area, the area so defined cannot be larger than is reasonably necessary. 
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Clause 9.  Warrant, duration of:-   
Clause 9 provides that a Commissioner’s warrant has effect for the time specified in the warrant 
unless sooner revoked. A warrant under clause 8 has a maximum duration of 7 days but cannot 
be extended.  However, this does not prevent the Commissioner from issuing another warrant 
which has effect from the expiry of a previous warrant.  The Commissioner can cancel a 
Commissioner’s warrant at any time. 
 
 
Division 3 – Powers under a Commissioner’s warrant 
 
Clause 10.  Exercising powers, general matters:-   
Clause 10 allows the special powers conferred by Division 3 of Part 2 to be exercised by any 
police officer without warrant, whether or not the officer has a copy of the Commissioner’s 
warrant.  It also requires a police officer to provide certain information if requested to do so 
before, or as soon as reasonably practicable after, exercising a power under Division 3 of Part 2.  
Schedule 1 of the Bill, which contains ancillary provisions, applies in relation to the exercise of 
powers under Division 3 of Part 2 of the Bill. 
 
 
Clause 11.  Target areas, power in respect of:-   
Clause 11 enables police officers to direct people to direct people to remain in, leave, or refrain 
from entering a target area.  Also enables police to direct that vehicles remain in, be removed 
from, or refrain from entering a target area. 
 
 
Clause 12.  Personal details of certain people may be obtained:-   
Clause 12 permits a police officer to require a person to disclose his or her identity if the officer 
suspects on reasonable grounds that the person is the target person (or the person is found in 
suspicious circumstances in the company of the target person); is on or in a vehicle that is the 
target vehicle; or the person is about to enter, is in, or has just left the target area.  The officer 
may also request the person to provide proof of his or her identity.  The provisions of clause 12 
are to be read in the context of s.16 of the Criminal Investigation (Identifying People) Act 2002 
which provides for the identification of persons who might be able to assist with the 
investigation of a suspected offence. 
 
 
Clause 13.  Certain people may be searched:-   
Clause 13 permits a police officer to stop and search a person, or anything in the person’s 
possession or control, if the officer suspects on reasonable grounds that the person is the target 
person (or the person is found in suspicious circumstances in the company of the target person); 
the person is on or in a vehicle that is the target vehicle; or the person is about to enter, is in, or 
has just left the target area.  A strip search is only permitted if the person is suspected of being 
the target person, that such a search is necessary and that the seriousness and urgency require a 
strip search to be done.  Schedule 2 applies to searches of a person conducted under clause 13. 
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Clause 14.  Certain vehicles may be searched:-   
Clause 14 permits a police officer to stop and search a vehicle and anything on or in the vehicle 
if the officer suspects on reasonable grounds that the vehicle is the target vehicle; or that a 
person on or in the vehicle is the target person; or the vehicle about to enter, is in, or has just left 
the target area. 
 
 
Clause 15.  Certain places may be entered and searched:-   
Clause 15 permits a police officer, to enter and search any place if the officer suspects on 
reasonable grounds that the target person, or the target vehicle, may be in the place; or the place 
is in the target area.  
 
 
Clause 16.  Seizing things found:-   
Clause 16 permits a police officer to seize anything that the officer suspects on reasonable 
grounds may be used or may have been used to commit a terrorist act; or may provide evidence 
of the commission of a serious indictable offence (being an offence where the statutory penalty 
is imprisonment for 5 years or more or for life – see definition in clause 3). 
 
 
Division 4 – Special officers 
 
Clause 17.  Appointing police officers of other jurisdictions to be special officers:-   
Clause 17 permits a member of the police force of another State or Territory or a member of the 
Australian Federal Police to be appointed as a “special officer” by the Commissioner of Police. 
Such an appointment lasts for a maximum period of 14 days but this does not prevent the 
Commissioner from making another appointment which has effect from the expiry of the 
previous appointment.  
 
 
Clause 18.  Functions of special officers:-   
‘Special officers’ appointed under clause 17 can perform any functions that police officers have 
under Part 2 of the Bill and can exercise any other functions that police officers have under 
common law or other written laws so long as it relates to the carrying out of functions under Part 
2.  The provisions of The Criminal Code, in relation to public officers, apply in relation to 
‘special officers’ and in addition the provisions of s.137 of the Police Act 1892 [protection from 
personal liability] also apply to ‘special officers’. 
 
 
Division 4 – Miscellaneous 
 
Clause 19.  Government agency, directions to:-   
Clause 19 authorises the Commissioner of Police to give directions to government agencies (and 
their members and officers) to facilitate the exercise of the special powers conferred on police 
officers under the Act.  For example, it may be necessary to direct that all or part of the rail 
network be closed down for a specified period in order for police to conduct searches. 
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Clause 20.  Warrant not open to challenge:-   
Clause 20 prevents the validity of a Commissioner’s warrant from being challenged etc in any 
court, tribunal etc.  However, the provisions of the Corruption and Crime Commission Act 2003 
are unaffected. 
 
 
Clause 21.  Report to Minister and Attorney General about warrant:-   
Clause 21 requires a report to be provided to the Police Minister and the Attorney General by the 
Commissioner of Police as soon as practicable after the expiry of a Commissioner’s warrant.  
The report is to set out the terms and period of the warrant, identify as far as reasonably 
practicable the matters that were relied on for giving the warrant, describe the powers exercised 
and specify the results of the exercise of those powers.  In addition, the Police Minister is 
required to table in Parliament a copy of the report from the Commissioner within 60 days of 
receiving the report. 
 
 
PART 3 – COVERT SEARCH WARRANTS 
 
Clause 22.  Interpretation:-   
Contains definitions of terms and expressions used in Part 3 of the Bill. 
 
 
Clause 23.  Authorising police officers to apply for a covert search warrant:-   
Under clause 23, certain police officers may be authorised to apply for a covert search warrant 
by the Commissioner of Police.  An authorisation to apply for a covert search warrant may only 
be given by the Commissioner if the Commissioner is satisfied that there are reasonable grounds 
to believe: 

• that a terrorist act has been, is being, or is likely to be, committed; 
• that the entry to and search of premises will substantially assist in responding to or 

preventing the terrorist act; and 
• that it is necessary for the entry and search of those premises to be conducted without the 

knowledge of the occupier of the premises. 
 
 
Clause 24.  Covert search warrant, application for:-   
Clause 24 provides that only those police officers who have been authorised by the 
Commissioner under clause 23 can apply for a covert search warrant.  In addition the application 
for a covert search warrant has to contain various details in relation to the place to be searched, 
things to be searched for etc.  Furthermore, the application has to contain details of any previous 
applications for covert search warrants in relation to the same place, that have been made in the 
preceding 3 months. 
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Clause 25.  Covert search warrant, procedure for applying for:- 
Clause 25 sets out the procedure for applying to a judge of the Supreme Court for a covert 
search warrant.  Generally, applications will be made in person unless there is an urgent need to 
obtain a warrant in which case an application can be made by way of remote communication 
[telephone, fax, email, radio etc] or orally.  Clause 25 also provides that in generally applications 
must be made on oath unless the application is being made by remote communication and it is 
not possible for the judge therefore to administer an oath to an applicant. 
 
Where the warrant is granted by way of remote communication, then the judge must send a copy 
of the warrant to the applicant.  Alternatively, the judge can relay to the applicant the 
information that must be set out in the warrant; the applicant then completes the form of the 
warrant and sends a copy of the form of the warrant to the issuing judge. 
 
 
Clause 26.  Covert search warrant, issue of:- 
Clause 26 provides that an eligible Judge may issue a covert search warrant if satisfied that there 
are reasonable grounds for doing so.  When determining whether there are reasonable grounds to 
issue a covert search warrant, the Judge is to consider (amongst other things):  

• whether the suspicions of the applicant [under clause 24 are reasonable]; 
• the nature and gravity of the terrorist act, and 
• alternative means of obtaining the thing sought. 

 
The covert search warrant issued by the judge is to contain various details including the name of 
the applicant, details of the target place to be searched; details of any adjoining places for which 
entry is authorised; details of things that can be searched for; when the warrant expires etc. 
 
 
Clause 27.  Covert search warrant, effect of:- 
Clause 27 sets out the powers conferred by a covert search warrant, which include: 

• to enter, without any occupier’s knowledge, the target place the subject of the warrant, 
• to impersonate another person for the purposes of executing the warrant, 
• if the warrant authorises entry to premises adjoining the target place — to enter the 

adjoining premises for the purpose of entering the target place, 
• to search the target place for any kind of thing described in the warrant, 
• to seize things described in the warrant, 
• to seize any other thing that the person finds in the course of executing the warrant and 

that is connected with a serious indictable offence, 
• if the warrant authorises the placing of a kind of thing in substitution for a seized thing—

to place a thing of that kind on the target place in substitution for a thing seized, 
• if the warrant authorises the operation of a kind of electronic equipment—to operate any 

electronic equipment of that kind, and any relevant electronic equipment that the person 
finds in the course of executing the warrant,  

• to test a thing that the person finds in the course of executing the warrant. 
 
A covert search warrant can also authorise the re-entry to the target place in order to return a 
seized thing or for the retrieval of a thing that has been placed in substitution for something that 
has been seized.  Such re-entry must take place within 7 days of the execution of the warrant.  
Schedule 1 of the Bill, which contains ancillary provisions, also applies in relation to the 
exercise of powers under a covert search warrant 
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Clause 28.  Execution of covert search warrant, report to judge about: 
Clause 28 requires a person to whom a covert search warrant has been issued to report back to 
the Judge who issued the warrant [within 7 days] about the execution of the warrant.  The report 
to the Judge is to contain information various information including what powers were executed 
under the warrant, a brief  description of things that were seized etc; and as to whether the 
execution of the warrant assisted in preventing or responding to the terrorist act and as how it 
assist that purpose.  If for some reason the warrant wasn’t executed, there is a requirement to 
report to the Judge as to what it was not executed. 
 
 
Clause 29.  No publication of information about covert search warrant:-   
Clause 29 makes it an offence for a person to details in relation to an application for a covert 
search warrant or details from a report given to a Judge under clause 28; unless the Supreme 
Court authorises the publication of this information.  The proposed offence is punishable by a 
maximum penalty of $24,000 or 2 years imprisonment, or both. 
 
 
Clause 30.  Annual report about covert search warrants:-   
Clause 30 requires the Commissioner of Police to report to the Minister for Police on an annual 
basis in relation to the exercise of powers relating to covert search warrants.  The report can be 
included in the Annual Report submitted by WA Police or alternatively can be by way of a 
separate report that is then tabled in Parliament by the Minister.  If the report is not part of the 
Annual Report submitted by WA Police, then the Minister is required to table the report within 
30 days of having received it. 
 
 
PART 4 – MISCELLANEOUS 
 
Clause 31.  Commissioner’s functions may be performed by others:-   
If the Commissioner is unavailable to exercise his function under the Bill, these can be carried 
out by a Deputy Commissioner, or a police officer above the rank of Superintendent [i.e. an 
Assistant Commissioner].  Only specifically authorised Deputy Commissioners or Assistant 
Commissioner’s can exercise these functions.  If either of these other officers exercise a function 
of the Commissioner they are required to notify the Commissioner as soon as is practicable that 
they have done so. 
 
 
Clause 32.  Orders by police officers, offence to not obey:-   
It will be an offence for a person, without reasonable excuse [proof of which is on the person], 
to fail to comply with an order given by a police officer under the Act.  The proposed offence is 
punishable by a maximum penalty of $12,000 or 12 months imprisonment, or both. 
 
 
Clause 33.  Regulations:-   
Clause 33 enables the Governor to make regulations in connection with the Act. 
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Clause 34.  Review of Act:-   
Clause 34 provides for a review of the proposed Act to be undertaken 12 months after the date 
of commencement and every 3 years thereafter.  The review is to focus on the operation and 
effectiveness of the Act, whether its provisions are appropriate to prevent and respond to 
terrorist acts and whether it should continue in operation.  The Minister is required to table in 
Parliament a copy of each review report. 
 
 
Clause 35.  Expiry of Act:-   
Clause 35 provides a sunset provision for the Act so that the provisions of the Act, and any 
relevant warrants etc, will expire on the 10th anniversary of when the Act is Assented to.  This 
sunset provision is consistent with the 10 year sunset provision alluded to in the recent COAG 
Communiqué concerning other proposed terrorism laws that are currently under consideration by 
the Commonwealth and the States and Territories. 
 
 
 
SCHEDULE 1 – ANCILLARY PROVISIONS ABOUT EXERCISING POWERS 
 
Clause 1.  When powers may be exercised:-   
A power that is vested in a person under the Act can be exercised any time of the day, unless the 
Act provides otherwise. 
 
 
Clause 2.  Assistance to exercise powers:-   
A police officer can authorise a person to assist the officer with exercising powers under the Act.  
In addition, a person can assist a police officer, even if they haven’t been request to do so, if the 
person believes that the police officer needs assistance. 
 
 
Clause 3.  Force, use of when exercising powers:-   
A police officer is authorised to use reasonable force when exercising powers under the Bill, or 
to overcome any resistance of potential resistance to the exercise of powers. 
 
 
Clause 4.  Animals, use of when exercising powers:-   
A police officer can use animals to assist if the exercise of powers, but only if the animal has 
been appropriately trained and it is necessary to use an animal.  The police officer has to take all 
reasonable measures to ensure that the animal doesn’t injure a person or damage property. 
 
 
Clause 5.  Areas may be cordoned off:-   
Clause 5 gives police officer the capacity to cordon off areas for the purposes of exercising 
powers under the Bill.  Police will have power to gives orders to prevent people etc form 
attempting to gain entry to cordoned areas and to remove people etc from these areas.  Offences 
apply if person enter a cordoned off area or disturb any thin in a cordoned off area.  The 
proposed offences are punishable by a maximum penalty of $12,000 or 12 months 
imprisonment, or both 
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Clause 6.  Seizing things, ancillary powers for:-   
Clause 6 outlines a range of ancillary powers in relation to seizing things under the Bill.  For 
example, the attachment of notices to seized things or secured things in other places 
 
 
Clause 7.  Seizing records, ancillary powers for:- 
Clause 7 allows police to seize any device or equipment required to access, recover or reproduce 
records that may be seized under a warrant.  It also provides that, if practicable a police officer 
may reproduce and seize the reproduction of the record rather than seizing the record itself and 
clarifies that the officer may copy or take extracts from a seized record. 
 
 
Clause 8.  Returning seized things:-   
Clause 8 requires a police officer who seizes a thing under the proposed Act to return it to the 
owner or person who had lawful possession of it before it was seized if the police officer is 
satisfied that its retention for evidence is not required and it is lawful for the person to have 
possession of the thing. 
 
 
SCHEDULE 2 – SEARCHING PEOPLE 
 
Division 1 - Preliminary 
 
Clause 1.  Interpretation:-   
Contains definitions of terms and expressions used in Schedule 2 of the Bill. 
 
 
Clause 2.  “Basic search”, meaning of:-   
Clause 2 describes what is meant by a ‘basic search’ under Schedule 2. 
 
 
Clause 3.  “Strip search”, meaning of:-   
Clause 3 describes what is meant by a ‘strip search” under Schedule 2. 
 
 
Clause 4.  Gender of person, ascertaining:-   
Clause 4 outlines procedures to be followed when a police officer is uncertain of the gender of a 
person who is to be searched. 
 
 
Clause 5.  Powers to assist doing searches:-   
Clause 5 outlines some ancillary provisions in relation to the conduct of searches [power to 
detain a person for a reasonable period; search of things in the possession or control of a person 
etc] 
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Division 2 – How searches must be done 
 
Clause 6.  Operation of this Division:-   
Clause 6 provides that the procedures to be followed in conducting a search, as outlined in 
clauses 7 and 8 of Schedule 2 are to be adhere to unless it is not reasonable practicable to do so.  
For example, when conducting a search of a female person to ascertain whether they are carrying 
an explosive device, a female officer might not be present at the time or it might not be 
practicable to have to wait for such an officer to attend before conducting the search. 
 
 
Clause 7.  General procedure:-   
Clause 7 outlines the procedures to be followed when conducting a basic search or a strip search 
of a person. 
 
 
Clause 8.  Strip searches of protected people:-   
Clause 8 requires strip searches of children aged between 10 and 18 years of age or incapable 
persons [persons who are unconscious, unable to understand by reason of mental disability or 
otherwise unable to understand] to be carried out in the presence of a spouse, de facto partner, 
parent, guardian or other person capable of representing the interests of the person being 
searched. 
 
 


