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The Government proposes to introduce into Parliament

aBill on prostitution control.

This draft Bill has been prepared for public comment

but it does not necessarily represent
the Government’ s settled position.
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Western Australia

LEGISLATIVE ASSEMBLY

Prostitution Control Bill 2002

A draft for public comment of
A Bill for

An Act to regulate and control prostitution, to establish a board with
licensing and other functionsrelating to prostitution, to repeal the
Prostitution Act 2000 and amend certain other Acts, and for related
purposes.

Reasonsfor enacting this Act

The Parliament considers that the policy of containing prostitution
without a detailed statutory scheme for its control has proven to be
inadequate.

The Parliament recognises the need for the control of prostitution to
be regulated by law.

The Parliament is concerned that persons having interestsin
progtitution may seek to hamper the effectiveness of statutory controls
by invoking principles of administrative law.

The Parliament considers it inappropriate for the control of persons
involved in progtitution to be subject to the normal principles of
administrative law.

The Parliament of Western Australia enacts as follows:
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Part 1

s. 1

Preliminary

)
)

Part 1 — Preliminary

Short title
This Act may be cited as the Progtitution Control Act 2002.

Commencement
This Act comes into operation on a day fixed by proclamation.

Different days may be fixed under subsection (1) for different
provisions.

M eanings of certain termsused in thisAct

In this Act, unless the contrary intention appears —

“act asa prostitute’” meansto take part, as aprogtitute, in an
act of prodtitution;

“act asa prostitution driver” hasthe meaning given by
section 32(2);

“act asa prostitution manager” has the meaning given by
section 31(2);

“act of prostitution” means anything the doing of which
amounts to progtitution;

“advertisement of prostitution” means any writing, still or
moving picture, sign, symbol or other visual image or
message, or audible message, directly or indirectly
promoting or publicising prostitution;

“appointed member” means a member of the Board other than
an ex officio member under section 8(b);

“authorised person” means —
(@ aninvestigator; or

(b) aperson who has been issued with a certificate under
section 146 and whose capacity as an authorised
person under that section has not terminated.
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s. 3

“Board” means the Progitution Control Board established by
section 7;

“bodily fluid” means—
(@) semen;
(b) blood; or
(c) fluid of avaginal or anal canal;

“brothel” means any place where a brothel business is carried
on, whether or not any other business or activity is carried
on at that place;

“brothel business’ means a business involving the provision of
progtitution in the course of which acts of progtitution are
performed at the place from which the business is carried
on, except that it does not include a business that a person
carries on as a self-employed sole prostitute in accordance
with this Act;

“business premises’ means —
(@ inrelation to abrothel business for which a personis

or is proposed to be licensed, the premises used or to
be used as a brothel;

(b) inrelation to a prostitution agency business for which
apersonisor is proposed to be licensed, the premises
used or to be used as a progtitution agency office;

(c) inrelation to aperson who is or proposesto be
licensed other than as a progtitute, the premises that,
under paragraph (a) or (b), are the business premises
of the brothel business or progtitution agency
business for which the person is or proposes to be
licensed;

“chairman” means the chairman appointed under section 8(a);
“child” means a person whose age is less than 18 years;
“client” has the meaning given to that term in section 4;
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Part 1

s.3

Preliminary

“Commissioner of Health” means the person holding or acting
in the office of Commissioner of Health in the department
of the Public Service principally assisting in the
administration of the Health Act 1911;

“Commissioner of Police” means the person holding or acting
in the office of Commissioner of Police under the Police
Act 1892,

“committee” means a committee established under section 20;

“contact address’ means the address stated under
section 35(2)(a) to be a person’s contact address unless,
under section 53, the Board has been notified of a change
of that person’s contact address, in which case it isthe
address as changed;

“document” includes any tape, disk or other device or medium
on which information is recorded or stored mechanically,
photographically, electronically or otherwise;

“endorsement” means the endorsement of a progtitute’ s licence
for carrying on business as a self-employed sole progtitute;

“extract of licence” means an extract of licence issued under
this Act to alicensed person;

“formal inquiry” means an inquiry referred to in section 154,

“has a progtitute’ slicence” means that the person concerned
has been granted a progtitute’ s licence that is still in effect,
and a reference to having a progtitute’s licence has a
corresponding meaning;

“investigator” means a person who has been issued with a
certificate under section 145 and whose capacity as an
investigator has not terminated;

“licensed” means licensed under this Act;

“liquor” has the same meaning as it has in the Liquor Licensing
Act 1988;

“managerial officer”, in relation to abody corporate, means —
(@) adirector or secretary of the body;
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s. 3

(b) aperson who exercises or exerts control or influence
over the body, or isin aposition to do so;

(c) apersonwho at any time acts as a prostitution
manager for a brothel business or progtitution agency
business carried on by the body; or

(d) apersonwho isashareholder of the body, if the body
is a proprietary company;

“medical examination” includes the taking of a sample of
tissue, blood, urine, or other bodily material for medical
tegting;

“medical practitioner” means an individual who is registered
as amedical practitioner under the Medical Act 1894;

“member of staff” meansthe registrar, any other person
referred to in section 21(1), (2), or (3), or a person whose
services are being used under section 23(1);

“member of the Board” includes a person who istakento be a
member of the Board under clause 3(3) or 5(1)(b) of
Schedule 1;

“notifiable sexually transmissible infection” means a sexually
transmissible infection that is prescribed by regulations to
be a notifiable sexually transmissible infection for the
purposes of this Act;

“place’” means anywhere at al, and includes anywhere in or on
something that is moving or can move;

“prohibited drug” has the meaning given to that term by the
Misuse of Drugs Act 1981 section 3;

“prophylactic’ means a condom or other device that is
designed and intended to prevent the transmission of a
sexually transmissible infection and, where applicable,
meets any minimum standard prescribed by the regulations;

“proprietary company” has the same meaning as it has in the
Commonwealth Corporations Act 2001,

“prostitute” has the meaning given to that term in section 4;
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s.3

“prostitution” has the meaning given to that term in section 4;

“prostitution agency business’ means a business involving the
provision of progtitution in the course of which acts of
progtitution are performed elsewhere than at a brothel
except that it does not include a business that a person
carries on as a self-employed sole prostitute in accordance
with this Act;

“prostitution agency office” means the place from which a
progtitution agency business is carried on, whether or not
that place is a brothel or any other business or activity is
carried on at that place;

“public place’” means —

(@ any place, other than a place that a person has a
licence to use as a brothel or prostitution agency
office, to which the public, or any section of the
public, have or are permitted to have access whether
on payment or otherwise;

(b) aschool, university or other place of education, other
than a part of it to which neither students nor the
public usually have access; or

(c) aprivately owned place that is unoccupied or is
occupied by a person who is not the owner and does
not have the authority of the owner;

“registrar” means the registrar appointed under
section 21(1)(a);

“ self-employed sole prostitute’ means a person who has a
progtitute’s licence that is endorsed to show that the person
intends to carry on business as a self-employed sole
progtitute;

“sexually transmissible infection” means an infection that is
prescribed by regulations to be a sexually transmissible
infection for the purposes of this Act.
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Prostitution

When this Act refers to progtitution it means progtitution in
which payment is consideration for the sexual stimulation of a
person (the “ client”) by means of physical contact between the
client and another person (the “ prostitute”), or between either
of them and anything controlled by or emanating from the other,
and it isirrelevant whether payment isin money or any other

form.

Objectives

The main objectives of this Act are —

@
(b)

(©)

(d)

(€)

(f)

(9)

to safeguard public health and wellbeing against adverse
effects of progtitution;

by promoting the welfare, occupational health, and
safety of progtitutes and by other means, to protect
progtitutes from exploitation;

to protect and control the social and physical
environment of the community by controlling the
location of brothels and prostitution agency offices and
the carrying on of businesses involving the provision of
progtitution;

to prevent children from being involved in prostitution
and protect children from being exploited in connection
with progtitution;

to regulate and control people involved in the
management of, and people working in, businesses
involving the provision of progtitution;

to ensure that licensed progtitutes, other than those who
are self-employed, have the entitlements and protections
that are generally available to workers under industrial
law, including those arising under workers
compensation laws;

to regulate and control the ownership and operation of
brothel businesses and progtitution agency businesses;
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Part 1 Preliminary
S.6
(h) to deter organised and other crime in connection with
progtitution;
() toregulate and control the advertising of prostitution.
6. Relationship to other written laws
The provisions of this Act are in addition to, and do not
derogate from, the provisions of any other written law except to
the extent that this Act expressly states otherwise.
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Prostitution Control Board Part 2
Establishment of Board Division 1
s. 7

Part 2 — Prostitution Control Board

Division 1 — Establishment of Board

7. Board established
(1) A body called the Progtitution Control Board is established.
5 (2) TheBoard isahbody corporate with perpetual succession.

(3) Proceedings may be taken by or against the Board in its
corporate name.

(4) TheBoardis not an agent of the Crown.

8. M ember ship of Board

10 The members of the Board are —

(@) achairman appointed by the Governor on the
nomination of the Minister;

(b) thefollowing persons ex officio —
() the Commissioner of Health; and
15 (ii) the Commissioner of Police;
and
(c) 3 other persons appointed by the Minister.

9. Qualifications for and manner of appointment

(1) A personisnot to be appointed as the chairman unless he or
20 she —

(@) isor hasbeen abarrister or solicitor of the Supreme
Court of not lessthan 8 years' standing and practice; or

(b) isapractising barrister of the High Court of not less
than 8 years' standing.
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Prostitution Control Board

Division 1 Establishment of Board

s. 10

)

10.
D

)

11.

12.

Appointments under section 8(c) are to be made as follows —

(@) one person isto be the nominee of the Minister
responsible for the administration of the Local
Government Act 1995, who is to make the nomination
after complying with section 10;

(b) onepersonisto be amedical practitioner; and

(c) theremaining person isto be appointed after the
Minister has complied with section 11.

Nominees under section 9(2)(a)

Whenever a nomination is required to be made —
(@) under section 9(2)(a); or
(b) for the purposes of Schedule 1 clause 4(4),

the Minister mentioned in section 9(2)(a) isto request the body
referred to in the Local Government Act 1995 section 9.58 as
the Western Australian Municipal Association to submit to him
or her within a specified time alist of 3 nominees.

If the body fails to comply with such arequest the Minister may
make the nomination at his or her discretion.

Public notification of proposed appointments under
section 9(2)(c)

Before the Minister appoints any member referred to in
paragraph (c) of section 9(2) or adeputy of such a member, he or
she must cause notice to be published in 2 issues of adaily
newspaper circulating throughout the State inviting any person
who is interested in being appointed as a member under that
paragraph, or as a deputy of such a member, to notify the
Minister of hisor her interest.

Congtitution and proceedings
Schedule 1 has effect.
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Prostitution Control Board Part 2
Functions of Board Division 2
s. 13

13.

14.

15.

)

)

Remuneration and allowances

A member of the Board or of a committee is entitled to such
remuneration and allowances, if any, asthe Minister from time
to time determines on the recommendation of the Minister for
Public Sector Management.

Division 2 — Functions of Board

Functions

The functions of the Board are —

(@) to disseminate information and provide education in
accordance with section 15;

(b) toadvisethe Minister on policy inrelation to
progtitution;

(c) todevelop strategies to deter persons from becoming
progtitutes, and to advise prostitutes wishing to cease
progtitution,

(d) to performthe licensing, supervisory, and other
functions given to the Board by this Act.

Education and information

It is afunction of the Board to provide education concerning
progtitution-related issues for prostitutes and other persons
whose activities are controlled by this Act and to disseminate
information concerning those issues to those persons, police
officers and other officials, community groups, and the
community generally.

The Board may perform its functions under subsection (1) either
directly or by making arrangements for other personsto act on
its behalf.
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Part 2 Prostitution Control Board
Division 2 Functions of Board
s. 16

(3 Insubsection (1) —
“prostitution-related issues’ includes —

(@) theoperation of this Act and the rights and
obligations arising under it;

(b) thefunctions of the Board;

(c) awareness of all aspects of prostitution, whether they
are peculiar to progtitution or common to progtitution
and other activities;

(d) the maintenance of health and avoidance of infection
in connection with progtitution;

(e) matters about which persons intending to become
progtitutes should be warned; and

(f) advice and sources of assistance available to
prostitutes wishing to cease prostitution.

16. General power of the Board

() TheBoard may do all things that are necessary or expedient to
be done for or in connection with the performance of its
functions.

(2) Without limiting subsection (1), the Board may make such
inquiries as it considers necessary to enable it properly to
perform its functions under this Act.

17. Delegation by Board

(1) TheBoard may, unless subsection (2) or any other provision of
this Act prevents it from doing so, by instrument delegate the
performance of a function conferred on it to —

(@ amember of the Board;
(b) acommittee;
(c) amember of acommittee; or
(d) theregidrar.
page 12
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Prostitution Control Board Part 2
Functions of Board Division 2
s. 18

)

©)

(4)

18.
D

)

©)

The Board cannot delegate —
(@) the power of delegation;
(b) the power to decide that a person should be given a

notice under section 105(2) or (4) the effect of which is
to ban a person from acting as a prostitute;

(c) the power to decide that a matter isto be investigated
under section 145; or

(d) the power to hold a formal inquiry.

A function performed by a delegate is taken to be performed by
the Board.

A delegate performing a function under this section isto be
taken to do so in accordance with the terms of the delegation
unless the contrary is shown.

Directions by Minister

Subject to subsection (2) the Minister may give directionsin
writing to the Board with respect to the performance of its
functions either generally or in relation to a particular matter,
and the Board isto give effect to any such direction.

The Minister cannot under subsection (1) direct the Board with
respect to —

(@) the performance of any of its licensing functionsin
respect of a particular person; or

(b) the particular premises that areto be the business
premises of a person having or seeking to obtain a
brothel operator’s licence or a progtitution agent’s
licence.

The Minister must cause the text of any direction under
subsection (1) to be laid before each House of Parliament, or
dealt with under subsection (4), within 14 days after the
direction is given.
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4 If—

(@) at the commencement of the period referred to in
subsection (3) a House of Parliament is not sitting; and

(b) the Minister is of the opinion that that House will not sit
during that period,

the Minister isto transmit a copy of the direction to the Clerk of
that House.

(5) A copy of adirection transmitted to the Clerk of aHouse isto
be regarded —
(@) ashaving been laid before that House; and
(b) ashbeing adocument published by order or under the
authority of that House.

(6) Thelaying of a copy of adirection that is regarded as having
occurred under subsection (5)(a) isto be recorded in the
Minutes, or Votes and Proceedings, of the House on the first
sitting day of the House after the Clerk received the copy.

(7) Thetext of adirection given under subsection (1) isto be
included in the annual report submitted in respect of the Board
under the Financial Administration and Audit Act 1985
section 66.

19. Minister to have accessto infor mation

() TheMinister isentitled —
(@) to have information in the possession of the Board; and
(b) if the information isin or on a document, to have, and
make and retain copies of, that document.
(2) For the purposes of subsection (1) the Minister may —
(@ request the Board to furnish information to the Minister;

(b) request the Board to give the Minister accessto
information;

page 14

[Draft Bill for public comment]



10

15

20

25

30

Prostitution Control Bill 2002

Prostitution Control Board Part 2
Functions of Board Division 2
s. 20

®3)

(4)

©)

20.
D

)

®3)

(c) for the purposes of paragraph (b) make use of a member
of staff of the Board to obtain the information and
furnish it to the Minister.

The Board isto comply with arequest under subsection (2) and
make its facilities and members of staff available to the Minister
for the purposes of paragraph (c) of that subsection.

The Minister is not entitled to have information under this
section in a form that —

(@) disclosesthe identity of a person; or

(b) might enable the identity of a person to be ascertained,

unless that person has consented to the disclosure.

In this section —

“information” means information specified, or of a description
specified, by the Minister that relates to the functions of the
Board.

Committees

The Board may from time to time —

(@) establish any committee to assist it in the performance
of its functions, and discharge a committee so
established; and

(b) appoint members of the Board and other persons as it
thinks fit to be members of a committee so established,
and remove and replace members.

The Board may —
(@) determine the functions and constitution of a committee;
and

(b) givedirections with respect to a committee's functions
and procedures.

A committee isto comply with a direction given to it under
subsection (2)(b).
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©)

A person with special knowledge or experience may be invited
to act in an advisory capacity to a committee if —

(@ the committee is of the opinion that the person will
assist the committee in the performance of its functions;
and

(b) the Board has approved the invitation.

A committee isto —
(@) cause accurate minutes to be kept of its proceedings; and

(b) submit areport to the Board in respect of the functions
performed by the committee as and when required by
the Board.

Subject to this Act, acommittee may determine its own
procedures.

Divison 3 — Registrar and staff

Registrar and staff

There are to be appointed under the Public Sector Management
Act 1994 Part 3 —

(@) aregigrar of the Board; and

(b) such other officers as are necessary to assist with the
performance of the functions under this Act of the
registrar or the Board.

The Board may employ persons as wages staff otherwise than
under the Public Sector Management Act 1994.

Subsections (1) and (2) do not detract from the power of the
Board to engage a person under a contract for services under the
Public Sector Management Act 1994 section 100.
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22. Functions of registrar

Theregistrar —
(@ hasthe functions given to him or her by this Act; and

(b) isresponsible for administering the day to day
operations of the Board in accordance with any
directions of the Board.

23. Use of government staff and facilities

() TheBoard may by arrangement with the relevant employer
make use, either full-time or part-time, of the services of any
officer or employee —

(@ inthe Public Service;
(b) inaState agency or instrumentality; or
(c) otherwise in the service of the Crown in right of the
State.
(2) TheBoard may by arrangement with —
(@) adepartment of the Public Service; or
(b) aState agency or instrumentality,

make use of any facilities of the department, agency or
instrumentality.

(3 Anarrangement under subsection (1) or (2) isto be made on
terms agreed to by the parties.

Divison 4 — Financial provisions and reporting

24. Funds of the Board

The funds of the Board consist of —
(@ grants(if any) by the State;
(b) money borrowed by the Board under section 25;
(c) feesreceived by the Board; and
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25.

26.
D

)

27.

28.
D

(d) other money lawfully received by the Board in
connection with the performance of its functions.

Borrowing by Board from Treasurer

The Board may borrow from the Treasurer such amounts as the
Treasurer approves on such terms and conditions relating to
repayment and payment of interest as the Treasurer imposes.

Prostitution Control Board Account
The funds referred to in section 24 are to be credited to an
account called the “Progtitution Control Board Account” —
(@) atthe Treasury; or
(b) with the approval of the Treasurer, a a bank,
and if paragraph (a) applies the account is to form part of the
Trust Fund constituted under the Financial Administration and
Audit Act 1985 section 9.
The account isto be charged with —

(@ theremuneration and allowances of members of the
Board; and

(b) all other expenditure lawfully incurred by the Board in
the performance of its functions.

Application of Financial Administration and Audit Act 1985

The provisions of the Financial Administration and Audit

Act 1985 regulating the financial administration, audit and
reporting of statutory authorities apply to and in respect of the
Board and its operations.

Divison 5 — Other provisions about Board

Execution of documents by Board

The Board is to have a common seal.
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(6)

(7)

(8

A document is duly executed by the Board, if —

(@) the common seal of the Board is affixed to it in
accordance with subsections (3) and (4); or

(b) it issigned on behalf of the Board by a person or
persons authorised to do so under subsection (5).

The common seal of the Board is not to be affixed to any
document except as authorised by the Board.

The common seal of the Board is to be affixed to a document in
the presence of 2 members of the Board, and each of themisto
sign the document to attest that the common seal was so affixed.

The Board may, by writing under its seal, authorise —
(@ amember or members of the Board; or
(b) amember or members of staff,
to sign documents on behalf of the Board, either generally or

subject to such conditions or restrictions as are specified in the
authorisation.

A document purporting to be executed in accordance with this
section is to be presumed to be duly executed unless the
contrary is shown.

A document executed under this section without the seal of the
Board is not to be regarded as being a document under seal.

When a document is produced bearing a seal purporting to be
the common seal of the Board, it isto be presumed that that seal
is the common seal of the Board unless the contrary is shown.
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30.
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)

©)

(4)

Part 3— When licenceisrequired

Licence needed to act as prostitute

A person who acts as a progtitute commits an offence under this
section unless the person has a prostitute’s licence.

Penalty: Imprisonment for 2 years.

Licence needed to carry on businessinvolving provision of
prostitution

A person who carries on a business involving the provision of
progtitution commits an offence under this subsection unless —

(@) thecarrying on of the business is in accordance with a
brothel operator’s licence or a progtitution agent’s
licence; or

(b) the person is a self-employed sole prostitute who carries
on the business in accordance with an endorsement of
the prostitute’s licence.

The offence under subsection (1) is a crime unless a person
having a progtitute’'s licence with an appropriate endorsement
could have carried on business in the way the offender is proved
to have carried on business without committing an offence
under that subsection.

A person who commits an offence under subsection (1) is
liable —
(@ if it isasimple offence, to imprisonment for 2 years;
(b) ifitisacrime, toimprisonment for 14 years.

It makes no difference to the operation of subsection (2)
whether the offender had a progtitute’s licence or not.

page 20

[Draft Bill for public comment]



10

15

20

25

Prostitution Control Bill 2002
When licence is required Part 3

s. 31

31

32.

)

)

®3)

)

)

Licence needed to act as prostitution manager

A person who acts as a progtitution manager commits a crime
unless the person has a prostitution manager’s licence for the
business concerned.

Penalty: Imprisonment for 5 years.
Summary conviction penalty: | mprisonment for 3 years.

A person acts as a progtitution manager if the person has the
immediate direction and control of a brothel business or
progtitution agency business.

Subsection (1) applies whether or not the person has a brothel
operator’s licence or a progtitution agent’s licence for the
business.

Licence needed to act as prostitution driver

A person who acts as a progtitu