
 
COMMERCIAL TENANCY (RETAIL SHOPS) AMENDMENT BILL 2009 

 
EXPLANATORY MEMORANDUM (E 81) 

 
(Introduced by the Hon. Fran Logan, MLA) 

 
This Bill will amend the Commercial Tenancy (Retail Shops) Agreements Act 1985 to 
supplement the rights of and provide protection to tenants under the Act, to establish 
the role of Commissioner for Small Business to deal with retail shop leases, and to 
enhance the effectiveness of the Act. 
 

 
Part 1  Preliminary 
Clause 1. Short Title 

Provides for the Act to be cited as the Commercial Tenancy (Retail Shops) 
Amendment Act 2009. 

Clause 2. Commencement 
Provides for this Act to come into operation on a day fixed by 
proclamation. 

 
Part 2 Amendments to the Commercial Tenancy (Retail Shops) Agreements 

Act 1985 
Clause 3. The Act amended 

Provides that the amendments in this Part are to the Commercial Tenancy 
(Retail Shops) Agreements Act 1985 (the Act). 

Clause 4. Amendment of section 3 
Amends section 3(1) of the Act to insert two new definitions, namely to 
define the terms “Commissioner” and “Commissioner for Small Business”.  
This allows for the establishment of the role of Commissioner for Small 
Business, created under new Part IIB of the Act and discussed below. 

Clause 5. Replacement of section 7 
Replaces section 7 and inserts new section 7 to prohibit the charging of 
rent based on the turnover of a retail business, unless by agreement 
between the parties.  
Section 7(1) provides that a clause of a lease which has the effect of 
determining rent on the basis of the turnover of a tenant’s business is void. 
Section 7(2) creates a penalty for entering into a lease with such a clause, 
or for using the turnover of the business to determine rent. However, the 
effect of subsections 7(1) and 7(2) is qualified by section 7(3), which 
allows rent to be determined by reference to the turnover of the business 
only where the tenant agrees and elects to do so in writing to the landlord.  
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Clause 6. Amendment of section 8 
(1) Amends section 8(1) to make void any provision in a retail shop lease 

requiring a tenant to furnish turnover figures, where previously such 
turnover figures were “not generally required”. 

 This does not prohibit a tenant from providing turnover figures to a landlord 
where they wish to do so (in accordance with clause 8(3) of the Act). 

(2) Replaces section 8(2) with a new provision which makes it an offence for a 
landlord to enter into a retail shop lease containing a clause which requires 
the tenant to furnish turnover figures, or to require a tenant to furnish 
turnover figures, for example, as a condition of entry into a retail shop 
lease. Section 8(2) also establishes a penalty in the range of $10,000 to 
$100,000 to apply where a landlord commits an offence under the section. 

(3) Inserts section 8(3) to allow a tenant to voluntarily provide turnover figures 
to a landlord, and to expressly permit the landlord to access figures 
voluntarily provided by the tenant. 

Clause 7. Amendment of section 11 
Amends section 11(5) to remove the conditions on which a party to a retail 
shop lease may refer questions as to rent payable as a result of a rent 
review to the Tribunal.  
This amendment sits with the other changes to the Act which broaden the 
circumstances and enhance the methods by which parties to a retail shop 
lease may seek to resolve disputes, potentially saving time, cost and 
resources. 

Clause 8. Replacement of section 12C 
Deletes and replaces section 12C to prohibit the charging of outgoings by 
reference to additional hours the retail shopping centre is able to open for 
business. Section 12C(1) provides that a clause in a retail shop lease 
which requires a tenant to open the retail shop at specified times, or to pay 
outgoings in respect of any time during which the shop is not open for 
business, is void.  
Inserts section 12C(2) to give tenants the right to refer to the 
Commissioner for Small Business instances where a landlord has 
attempted to induce a tenant to open a retail shop at specified hours or 
times, including in lease negotiations. 
Section 12C(3) gives tenants the right to apply to the Tribunal for 
compensation where a landlord has refused to renew a retail shop lease, 
and the tenant believes that this refusal was because they did not open 
the shop at specified hours or times, or pay any outgoings in respect of 
time during which the retail shop was not open for business. Such 
compensation is in respect of the pecuniary loss suffered by the tenant as 
a result of the failure to renew the retail shop lease. 
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Clause 9. Replacement of section 13B 
Replaces section 13B in respect of a landlord’s intentions at the end of a 
lease term. Section 13B(1) provides that a landlord must notify the tenant 
in writing of the landlord’s intentions in respect of a renewal or extension of 
the retail shop lease not less than 3 months and not more than 12 months 
before the expiry of the lease. Section 13B(2) provides for the tenant to 
have a period of 1 month to consider the offer before it may be revoked by 
the landlord.  
Section 13B(3) provides that if the landlord fails to notify the tenant of its 
intentions in relation to the renewal or extension of the lease in 
accordance with section 13B(1), the lease may be extended for a further 3 
months by the tenant giving written notice to the landlord before the lease 
would otherwise have expired. 
Section 13B(4) provides that where a tenant has accepted an offer for 
renewal or extension of the lease under subsection (1), by giving written 
notice of the tenant’s acceptance of the offer within 30 days, the landlord is 
bound by the offer. 
Section 13B(5) provides that a proposal provided by a landlord to a tenant 
in respect of rent to be charged constitutes an offer to renew or extend the 
lease, which the tenant may accept in accordance with subsection (4).  
Section 13B(6) provides that where a lease has been extended by 3 
months in accordance with the provisions of subsection (3), a tenant may 
terminate that lease by providing 1 month’s written notice to the landlord. 
Section 13B(7) provides that section 13B does not apply to leases 
containing an option to renew or extend, or where a lease is the subject of 
an agreement to renew or extend. 

Clause 10. Insertion of section 13C 
Inserts section 13C to prohibit a landlord from advertising or inviting 
tenders or interest in the availability of a retail shop for lease unless a 
number of conditions are met. Section 13C provides that a landlord must 
not advertise by written or broadcast advertisement, or invite expressions 
of interest for tendering, during the term of the tenant’s lease, unless — 
(a) the landlord has offered and the tenant has not accepted within 

1 month the offer for a renewal or extension of the lease (under 
section 13B(1)(a)), and the landlord has notified the tenant in writing 
that negotiations are concluded; or 

(b) the landlord has informed the tenant in writing that the landlord does 
not propose to offer a renewal or extension of the lease, and there are 
no arrangements for the tenant to remain in possession of the retail 
shop; or 

(c) the tenant has informed the landlord in writing that they do not wish to 
negotiate the renewal or extension of the lease, or that the tenant 
wishes to withdraw from such negotiations; or 
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(d) the tenant has vacated or agreed in writing to vacate the shop; or 
(e) the tenant consents in writing to the publication of the advertisement. 
Section 13C creates a penalty of $1,000 for contravention of the section. 
Section 13C(2) expressly notes that the section does not affect industry 
practices of market evaluation and testing which do not involve written or 
broadcasting advertisement. 

Clause 11. Insertion of section 14A 
Inserts section 14A to create a register of retail shop leases. Section 
14A(1) provides that a landlord must notify the Commissioner for Small 
Business in writing within 14 days (or such other period as agreed 
between the landlord and the Commissioner for Small Business) after a 
retail shop lease is signed by all parties of the address of the retail shop, 
the landlord’s name and address, the tenant’s name and address, the 
rental value per square metre of leased area, and such other matters as 
may be prescribed by the regulations. Failure to provide these details in 
accordance with section 14A(1) results in a penalty of $1,000. 
Section 14A(2) provides that, except for the name and address of the 
landlord and tenant, the lease information provided to the Commissioner 
for Small Business is to be made available to the public.  

Clause 12. Insertion of Part IIB heading and sections 15G, 15H, 15I and 15J 
Part IIB is inserted to provide for and set out the role of the Commissioner 
for Small Business.  
Section 15G Functions of the Commissioner 
Section 15G(1) deals with the requirements for creating the title of 
Commissioner for Small Business.  
Section 15G(2) sets out the functions the Commissioner for Small 
Business has under the Act. These functions include making 
arrangements for the resolution of retail shop disputes, taking proceedings 
for offences under the Act, reporting to the Minister on the operation of the 
Act, authorising a standard lease document, publishing information for the 
public, creating and maintaining a register of information regarding retail 
shop leases, and any other functions conferred on the Commissioner for 
Small Business by or under the Act. 
Section 15G(3) sets out the powers conferred on the Commissioner for 
Small Business to eliminate conduct which is contrary to the provisions of 
the Act. This includes powers of investigation, consultation, review, 
development of programmes and policies, and publication. 
Section 15G(4) provides that the Commissioner for Small Business is to 
have regard to mediation or other forms of alternative dispute resolution 
when arranging for the resolution of retail tenancy disputes. 
Section 15G(5) also confers on the Commissioner for Small Business the 
power to conduct mediation or other non-binding alternative dispute 
resolution procedures to resolve a retail tenancy dispute. 
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Under section 15G(6), where the parties agree, the Commissioner for 
Small Business can conduct a binding arbitration in accordance with the 
procedure agreed between the parties. 
Section 15G(7) provides that the Commissioner for Small Business is 
entitled to remuneration for conducting alternative dispute resolution 
processes. The maximum fee may be prescribed by the regulations. 
Section 15G(8) provides that the Commissioner for Small Business may 
also charge for giving authorisation under section 15G(1)(d) to a body that 
wishes to make a standard lease available to the public. 
Section 15G(9) establishes that the Commissioner for Small Business is 
an independent role not subject to the minister’s control or direction when 
exercising the functions provided under subsections 2(a), 2(b) and 3. 
Section 15H Commissioner may decline to take further action 
Section 15H(1) gives the Commissioner for Small Business the power to 
determine whether referral of a matter by parties to a retail shop lease 
should be considered further, and provides that the Commissioner for 
Small Business may decline to take any further action by notice in writing 
to the parties. Under section 15H(2), that notice must advise of the reason 
for declining to take any further action, and the rights of the parties under 
section 15J to refer the matter to the Tribunal. 
Section 15I References to the Tribunal 
Section 15I(1) provides that where the Commissioner for Small Business 
has conducted mediation or another form of non-binding alternative 
dispute resolution, and is either of the opinion that the matter cannot be 
resolved by such methods, has endeavoured to do so, is of the opinion 
that the matter should be referred to the Tribunal, or is satisfied that either 
party has not acted in good faith to resolve the matter, the Commissioner 
for Small Business shall refer the matter to the Tribunal. The matter will be 
referred together with a report on the matter by the Commissioner for 
Small Business. 
Section 15I(2) provides that when a matter is referred to the Tribunal by 
the Commissioner for Small Business, the Commissioner for Small 
Business shall, when requested, assist to present the case to the Tribunal, 
and may, where requested, contribute towards the costs of witnesses and 
other expenses involved in enabling a party to provide evidence to the 
Tribunal. 
Section 15I(3) provides that any contribution may be subject to conditions 
the Commissioner for Small Business thinks fit. Section 15I(4) provides 
that where the Commissioner for Small Business imposes a condition that 
the party repay whole or part of the contribution, the Commissioner for 
Small Business may recover that contribution from the party through court 
proceedings. 
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Section 15I(5) ensures that evidence adduced in the course of non-binding 
alternative dispute resolution proceedings is not admissible in later 
proceedings before the Tribunal. 
Section 15J Reference to Tribunal at requirement of referring party or 
parties 
Section 15J(1) provides for the referring party or parties, upon receipt of 
notice from the Commissioner for Small Business that no further action will 
be taken, to apply in writing to the Commissioner for Small Business within 
21 days to have the matter referred to the Tribunal. 
Under section 15J(2), upon receipt of such notice, the Commissioner must 
refer the matter to the Tribunal together with a report relating to the matter. 
This report must include the grounds for the Commissioner for Small 
Business declining to take any further action. 

6 



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveEPSInfo true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /Unknown

  /Description <<
    /FRA <>
    /ENU (Use these settings to create PDF documents with higher image resolution for improved printing quality. The PDF documents can be opened with Acrobat and Reader 5.0 and later.)
    /JPN <FEFF3053306e8a2d5b9a306f30019ad889e350cf5ea6753b50cf3092542b308000200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e30593002537052376642306e753b8cea3092670059279650306b4fdd306430533068304c3067304d307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e30593002>
    /DEU <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
  >>
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


