
24th January 2011

The Chairman
Economic and Industry Standing Committee
Parliament House
PERTH WA 6000

Submission to the Economics and Industry Committee in relation to the Inquiry
into the Franchising Bill 2010

Dear Sir,

We are pleased to provide our Submission to the Committee to assist in its Inquiry
into the Franchising Bill 2010 (Bill).

By way of back ground Quick Service Restaurants Holdings Pty Ltd (QSRH) , the
owner of the Red Rooster, Chicken Treat, Chooks and Oporto fast food brands, is an
Australian owned company, head quartered in Perth, Western Australia. Our brands
are all Australian developed and compete head to head with the larger multinational
chains operating within the fast food category. Today our business operates over 600
restaurants across Australia and Internationally (China, United Kingdom & New
Zealand) through a combination of both company owned and franchise operated
sites. Of the 600 restaurants 456 are franchised and operated by 235 franchisee's.
This represents an average of 1.94 restaurants per franchisee.

The promoter of the Bill, Mr Peter Abetz in a statement released on the 1i h October
2010 and in subsequent statements and interviews has made it clear that the aim of
his proposed legislation introduced to State Parliament was "in providing small
business franchisees greater protection from rogue franchisors".

QSRH is very concerned that if the proposed "Franchise Bill 2010" (Bill) becomes
legislation, it will put the QSRH group at a material competitive disadvantage to the
operators of other major chain brand qsr's as well as unintentionally and
unnecessarily legislate against well established operators such as ourselves.

Franchising as a business model is a "way of doing business", that franchisee's
"contract into" for a fixed time period. The system always remains reliant on the
"operator(franchisee)" to deliver services in compliance with the System processes
and procedures while providing and maintaining an acceptable level of customer
service and operational standard.

Franchise systems are a combination of both small and large business's, covering
both single and mutli site operators. As noted above, within the QSRH systems,
franchisee's operate on average nearly 2 restaurants each.

The recent changes to the Fair Work Legislation defines small business's as an entity
that employees 15 or less employees. In the Fast Food Industry that would preclude
any franchisor or franchisee operating a restaurant under a major chain brand (Red
Rooster, McDonalds, Hungry Jacks, KFC or Chicken Treat) from the definition of a
small business in Western Australia. Mutli site operators are franchise business
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operators, not dissimilar to franchisor's, who have greater access to financial and
legal resources when it comes to negotiating with a franchisor over terms and
conditions of a franchise agreement.

If the intent of the Bill is to protect "small business" operators in a franchise
environment, then QSRH is of the firm belief that a "one size fits all" approach is not
a viable, nor commercially astute outcome for this legislation. We encourage the
Committee to reconsider the legislation in detail and to remove the unintended
consequences of the Bill in its present form with respect to :

1) Extra-territoriality,
2) Definition of good faith,
3) Impact and use of redress orders, and
4) Mediation provisions.

for the reasons setout and detailed in our attached submission.

If the Committee deems that additional legislation is still required to provide
protection to franchisee's, the Committee may consider the inclusion of an
appropriate definition for "small business" and have this legislation relate only to
"small business's" operating in Western Australia. However it is our view that the
industry already has significant levels of legislative and legal protection, the extent of
which varies significantly depending upon the nature and type of franchise business
being operated. The existing legislative control is provided through the Franchise
Code of Conduct, which has its origins in the form of the Competition and Consumer
Act 2010. In the case of the fast food industry additional support is already provided
by various state based Acts including the Retail Tenancy provisions and EHO &
OH&S provisions. While legislation can provide structure around the "physical
aspects" of franchising, no one can legislate for the "emotional aspects" of
franchising.

We welcome the opportunity to assist the Committee in this process through this
Submission including the opportunity to appear before the commission to further
present our views.

Yours sincerely

Quick Service Restaurants Holdings Pty Ltd

Mark Lindsay
Chief Executive Officer
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Executive Summary

This is a submission from Quick Service Restaurants Holdings Pty Ltd to the
Economics & Industry Committee regarding the Inquiry into the Franchising
Bill 2010. ("the Bill")

1. Background

1.1 Quick Service Restaurants Holdings Pty Ltd ("QSRH") is a wholly
owned Australian company and is home to four iconic Australian
chicken brands, Red Rooster, Chicken Treat, Oporto and Chooks.

1.2 Currently the group employs 5,500 people directly across Australia with
3,800 of those employed in Western Australia. Through our franchise
network our brands employ a further 20,000 across Australia.

1.3 With its operational genesis in Perth in the 1970's, the Group has
carved a unique place in the corporate landscape of Western Australia,
being the only wholly Australian owned quick service restaurant retailer
to retain corporate headquarters in Perth.

2. Summary of QSRH's Concerns regarding the
Franchising Bill

2.1 QSRH has 4 major concerns with the provisions of the Franchising Bill
These relate to:

• the extra- territorial effect of the provisions of the Bill.

• the definition of "good faith".

• the ability to extend a franchise agreement following its expiry
utilising redress orders.

• the failure to include provisions enabling the parties to mediate.

Extra Territoriality

2.2 Our concerns regarding the extra territorial operation of the Bill
centre on sections 4 and 6.

Under section 4 of the Bill a "WA Franchise Agreement" is defined, as a
franchise agreement that relates to the conduct of a business in, or
partly in, Western Australia.
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You will note that the definition is very generic. Consequently so long
as it relates to the conduct of a business in, or partly in Western
Australia (whether that be the franchisee's business or the franchisor's
business) the agreement will be considered a WA franchise agreement
for the purpose of the Bill.

Section 6 further provides that the Bill applies to any transactions
whether they are entered into or occur outside or partly outside of
Western Australia so long as they relate to a "WA Franchise
Agreement."

We have received legal advice1 that in light of the definition of the
expression "WA Franchise Agreement" all of our group's franchise
agreements (whether they relate to a franchised store in Western
Australia or any other State) will be caught by the provisions of the Bill
because QSRH is located and conducts its business in Western
Australia.

Effectively this means that:

• a franchised Red Rooster store located in the Eastern States will
be governed by the Bill.

• all of our Oporto franchise agreements must comply with the Bill
despite the fact that no Oporto stores currently operate or are
located in Western Australia.

This places our business at a significant disadvantage compared to
those of our competitors who base themselves outside Western
Australia

Effectively this means we would have a different regime of corporate
compliance to those of our major competitors purely because QSRH
resides (and conducts its business) from Western Australia.

Obligations of Good Faith

2.3 Section 11. of the Bill requires every party to "act in good faith" not only
in entering into a franchise agreement but throughout its duration.

The expression "to act in good faith" is defined to mean to act "fairly,
honestly, reasonably and co-operatively." This definition extends well
beyond notions of honesty and integrity but imposes additional
obligations to act "reasonably" and "cooperatively."

1 See attachment A - This advice has been confirmed by the Commentary on the Private
Member's Bill introduced by Mr Peter Abetz MLA - The Franchising Bill 2010 published by the
Franchise Council of Australia on 1 November 2010
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It ignores the existing and different duty of good faith and fair dealing
already implied in franchise agreements.

We firmly believe that a "one size fits all" definition will have significant
and unintended consequences. For example:

• if a party is in default of its agreement and owes considerable
monies to another, how is it possible for the non defaulting party to
act in a "cooperative" manner - yet by not doing so would constitute
a breach of the provisions of the Bill.

• the commerciality of a specific agreement could be called into
question if the franchisee considers it to be "unreasonable."

One of our primary concerns with this definition is that reasonableness
is subjective (Le. what one person considers "reasonable" may not be
considered reasonable by another.)

As a consequence both the franchisor and franchisee of a WA
Franchise Agreement may have divergent opinions as to what is
"reasonable" in the circumstances particularly as both parties have
different objectives and interests.

Ultimately, given the inherent uncertainty that the new definition will
bring, we anticipate that this will open the flood gates to litigation.

As a consequence we anticipate that franchisors and their financiers
will reassess the risk profile of franchise systems in Western Australia.
Financiers will likely be reluctant to lend money to support Western
Australian based franchise business systems because of the inherent
risk.

This will impact the financing of both franchisors and franchisees alike
in Western Australia.

The introduction of a provision regarding "good faith" has already been
carefully considered by a recent Federal lnquiry'' and following that
inquiry the Federal Government concluded that it was inappropriate to
introduce any new statutory obligations of good faith in commercial
dealings as it would create instability in the franchising sector because
the law on "good faith" was not settled and was continually evolving.

Renewal Orders -Section 14

2 The Parliamentary Joint Committee on Corporations and Franchise Services (Opportunity
Not Opportunism: Improving conduct in Australian Franchising). - December 2008
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2.4 The operation of the Bill will effectively be managed by a Commissioner
appointed for that purpose.

The Commissioner (whose role and specific functions are not defined
in the Bill) or any person who has suffered or likely to suffer loss or
damage (Le. a franchisee or a franchisor) may make an application for
a "Redress Order" under section 14(2) of the Bill (which includes a
renewal order whereby the franchisor is required to renew an old
franchise agreement for a period and on such other terms as a Court
may decide).

This gives a Court (determining the matter) considerable and far
reaching powers of renewal.

This could force a franchisor or a franchisee to continue a relationship
which has long since deteriorated despite the fact that the franchise
term has expired. This could lead to deterioration in brand equity of
both the franchisor and other complying franchisees of the system, if
the outgoing franchisee does not maintain the image of the system to
the current or appropriate standards.

This also strikes at the heart of what a franchise agreement is all about,
namely a conditional agreement for a limited period of time.

In any event, we doubt that renewal orders, will be effective in a
practical sense anyway. It is commonplace that the tenure of a
franchise agreement is linked to the tenure of the lease from which the
franchised business operates.

Whilst a Court may be empowered to extend a franchise agreement
beyond its expiry date, the Court has no powers to require a third party
landlord to extend a lease.

Without a lease, the extension of the tenure of a franchise agreement is
completely meaningless.

We understand that the main purpose for introducing these particular
provisions is to avoid unscrupulous franchisors from acquiring
franchised businesses and then on-selling them at a profit (commonly
referred to as "churning").

In our experience (and we have been a franchisor in the fast food
franchising industry for approximately 25 years), we have never re
acquired any of our franchised businesses by deliberately refraining
from renegotiating a new franchise agreement with an outgoing
franchisee for the purpose of making a profit.

In those instances where we have not renewed or have terminated a
franchise agreement and re-acquired the business we have either:
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• resold the business and applied all the proceeds to extinguish the
debt owed to ourselves, our suppliers and other stakeholders; or

• re-invested in the business by substantially refurbishing the store
and all signage and then resold the business to recover our costs in
so doing.

Mediation

2.5 Our final concern with the operation of the Bill is that unlike its South
Australian counterpart it does not contain any provisions allowing the
parties to mediate a dispute that arises under the Bill.

This means that an aggrieved party will have no alternative other than
to litigate if they consider there is a possible breach of the provisions of
the Bill. This is an expensive and ineffective way of dealing with
franchise disputes and can only further the notion that the Bill will open
the flood gates to litigation.

3. Inconsistency with the Competition and Consumer Act
2010 (formerly known as the Trade Practices Act 1974)
and the Franchising Code of Conduct 3

3.1 We consider that:

• the introduction of State based legislation to effectively supplement
Federal Legislation.

• the notion of implying an obligation to "act in good faith" in WA
Franchise Agreements and specifically defining what constitutes
"good faith" and

• the possibility of extending a franchise agreement beyond its
expiry date by the imposition of a redress order,

are completely inconsistent with the provisions of the Competition and
Consumer Act 2010 ("CCA") and the Franchising Code of Conduct
("FCC") and the uniformity that the Federal Legislation brings to the
Australian franchising industry and we set out our reasons below.

3 Competition and Consumer Act 2010 (formerly known as the Trade Practices Act 1974)
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Uniformity

3.2 The purpose of the CCA is set out in Section 2 which is to:

"enhance the welfare of Australians through the promotion of
competition and fair trading and provision for consumer
protection."

3.3 The purpose of the FCC is defined in paragraph 2 (1) to:

"regulate the conduct of participants in franchising towards other
participants in franchising."

3.4 Having regard to each of these purposes it is clear that the main
reason the FCC was introduced was to create uniformity within the
franchising industry throughout Australia.

3.5 The Bill is directly inconsistent with the main purpose of the CCA and
the FCC as it is an attempt, to enact local law (within Western
Australia) which will bring an end to uniformity in Australia.

3.6 These sentiments were echoed in the independent Inquiry into
Operations of Franchise Businesses in Western Australia ("the WA
Inquiry") released on 28 April 2008 (and tabled in State Parliament on 6
May 2008).

The WA Inquiry found that regulatory change to the franchising sector
should be undertaken by the Commonwealth Government given that
franchising often involves national brands operating across Australia.

The WA Inquiry noted that there is the opportunity for the Western
Australian Government to provide national leadership and direction to
the Commonwealth Government by requesting they implement all of
the recommendations of the Inquiry.

3.7 This view (that the Federal Government should continue to regulate the
franchising industry in order to maintain uniformity) was shared by the
then Western Australia State Government who agreed to support all
the WA Inquiry's recommendations (bar one).

3.8 In a letter to the Parliamentary Joint Committee on Corporations and
Financial Services dated 18 July 2008 ("the Federal Inquiry") the then
Minister for Small Business, Margaret Quirk MA made submissions to
the Federal Inquiry into the Franchising Code of Conduct.

In that letter 4 the then Minister stated:

4 See attachment B
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"The WA Inquiry concluded that, while existing legislative
provisions served the franchising sector adequately, there is
scope for improvement to be made to the disclosure provisions
of the Franchising Code of Conduct (the Code), its monitoring
and enforcements, and its overall understanding, particularly by
prospective franchisees. Importantly, the WA Inquiry did not
recommend separate State legislation, but rather regulatory
changes to the sector should be undertaken by the
Commonwealth Government given that franchising often
involves national brands operating across Australia."

3.9 Having regard to the above the imposition of the Bill would be
completely contrary to the findings of the WA Inquiry and the notions
that as franchising involves national brands across Australia, there
must be national uniformity as to the conduct of franchise participants
across Australia.

The Obligation of Good Faith

3.10 The Bill and principally the provisions to act in good faith directly
conflict with the notion of good faith as it currently stands in Australian
case law. Specifically neither the CCA nor the FCC contain express
provisions imposing an obligation to act in good faith in franchising
matters.

3.11 Notwithstanding, Section 11 (1) of the Bill endeavours to define and
implement an obligation to act in good faith in franchising matters
despite the fact that Australian case law has demonstrated that there
is no consensual agreement as to what constitutes good faith in
commercial law.

3.12 In an article entitled "Franchising and the Quest for the Holy Grail,
Good Faith or Good Intentions?"5 the authors Andrew Terry6 and Cary
Oi Lernia ("the Authors") analyse in depth the meaning of "good faith"
having regard to established Australian case law. In that article they
consider the variety of approaches taken by Australian judges in an
attempt to define good faith and conclude that good faith has been
defined variously as:

• the antithesis of bad faith (often referred to as the excluder
approach.)

• honesty.
• fairness.

5 [2009] MULR 19
6 Andrew Terry is an Emeritus Professor with the Australian School of Business at the
University of New South Wales.
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• the absence of opportunistic conduct and extraneous or ulterior
purposes.

• legitimate interests.
• reasonable expectations.
• community standards.
• reasonableness.
• or a combination of the above concepts

3.13 In this particular instance the Bill endeavours to define "good faith" to
mean acting "fairly, honestly, reasonably and cooperatively."

3.14 Each of these types of good faith are examined by the Authors
separately and we reproduce their conclusions below:

Good Faith is Honesty

3.15 The Authors consider that the most uncontroversial proposition is that
good faith at least requires parties to act honestly but as the Authors
note:

"The major problem with a standard of "honesty" is not only the
evidentiary challenge to a franchisee of proving dishonesty but
also that it will. not catch many forms of bad faith which are
categorised by honest behaviour yet which nevertheless impact
negatively and significantly upon the legitimate interests or
expectations of the other."

Good Faith as Fairness

3.16 The Authors consider that if good faith requires parties to act "fairly"
towards one another this poses great challenges in its administration
because the idea of "fairness" is too abstract an ideal.

Good Faith as Reasonableness

3.17 Over a century ago, Bowen LJ in his judgment The Mogul Steamship
Co Limited v MacGregor, Gow & Co warned of the difficulty of imposing
an obligation to act reasonably in commercial transactions:

"I myself shall then deem it to be a misfortune if we were to
attempt to adopt some standard of judicial "reasonableness"
...... to which commercial adventurers, otherwise innocent were
bound to conform." 7

7 (1889) 23 QBO 598 at 620.

8



3.18 Having considered the judgment by Bowen LJ the learned Authors
state:

"The equating of good faith with reasonableness has, not
surprisingly, been criticised as "being more confusing than
instructive.

As Peden has observed:

"There was no precise meaning given, but rather
repetition of well worn phrases and quotes, without
explanation of how and why they fit together. There is,
furthermore, no explanation of why "reasonableness" is a
justified inclusion in the meaning of good faith and why it
is considered identical to good faith.""

3.19 In practical terms, we consider that the real issue is that what one
person considers constitutes "reasonable" behaviour will differ from the
view of another particularly when parties have divergent interests.

3.20 Further:

"A requirement to satisfy a standard of reasonable behaviour is
more demanding than the requirement of good faith." 8

3.21 Having considered the plethora of cases relating to an implication of
"good faith" in Australian commercial law, the Authors note the
observations of Kirby J in Sanpine" are equally applicable to the
burgeoning law on good faith:

"Because the common law develops from hundreds of judicial
decisions, sometimes over long periods of time, it is often the
case that the conceptual framework that affords structure to a
group of related legal principles is at first imperfect and unclear.
Its falls to judges and scholars to attempt to derive rules that are
coherent, practical, just and (so far as possible) conformable
with past decisions."

3.22 In practical terms the message the Authors are endeavouring to convey
is that the law relating to good faith in Australia is in an embryonic state
but developing over time. As it currently stands the concept is
imprecise and difficult if not impossible to define uniformly.

The Authors conclude that:

8 Jane Stapleton, "Good Faith in Private Law" (1999) 52 Current Legal Problems 1, 8
9 (2007) 233 CLR 115 at 152
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"While an understanding of good faith as requiring "a fair go"
would be enthusiastically perceived as a panacea for both the
real and imagined ills of the sector, the reality of good faith as a
legal concept is quite different. If franchisor opportunism is a
problem warranting legislative intervention, this should be
addressed by carefully crafted legislative responses rather than
by defaulting to an undefined and overreaching standard of
indeterminate scope and application."

In their opinion, a single definition of "good faith" has the:

"... potential to propel a franchising sector into a new era of
uncertainty, disputation and litigation, with notions of good
faith being sought to be applied to an indeterminate range
of real and imagined grievances and breaches."

3.23 We consider that the difficultly in defining the notion of good faith is
best summarised by Warren CJ in Esso Australia:

"The difficulty is that the standard is nebulous. Therefore, the
current reticence attending the application and recognition of a
duty of good faith probably lies as much with the vagueness and
imprecision inherent in defining commercial morality. The
modern law of contract is developed on the premise of achieving
certainty in commerce. If good faith is not readily capable of
definition, then that certainty is undermined." 10

The ACCC's view on Good Faith

3.24 The sentiments expressed by Andrew Terry and Cary Oi Lernia are
echoed by the Australian Competition & Consumer Commission
("ACCC") in their submissions to the Federal Inquiry". In their
submissions 12, the ACCC considered that a good faith obligation:

"may introduce ambiguity and confusion about the rights and
responsibilities of franchisors and franchisees, and potentially
increase disputes and conflict among franchising participants."

3.25 In paragraph 6.2 of their submissions the ACCC stated:

10 [2005] VSCA 228
11 These views are in contrast to that expressed by Frank Zumbo, Associate Professor,
Australian School of Business, The University of New South Wales in his article "Concerns
about WA Franchising Bills can be Address" published in Economy News on 17 November
2010.
12 See attachment C
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"If a general provision of good faith were inserted into the Code
as a separate course of action, the ACCC would have concerns
about the practical implications such a clause could have on the
operation of the Code and the work of the ACCC."

3.26 The ACCC went on to state:

"Specifically, we note there is a degree of uncertainty about the
meaning of a statutory obligation to act in good faith. The
ACCC's view is that good faith is difficult to define independently
or reduce to a rigid rule, and if an obligation to act in good faith
were included in the Code, the meaning of good faith would
have to be considered separately in each case depending on its
particular facts. This may introduce ambiguity and confusion
about the rights and responsibilities of franchisors and
franchisees, and potentially increase disputes and conflicts
amongst franchising participants."

3.27 The ACCC concluded that it is their view that:

"A general obligation to act in good faith should not be
included in the Code."

The Federal Government's view on Good Faith

3.28 Similar conclusions to those of the ACCC were reached by the Federal
Government in both the Senate Standing Committee on Economics
("the Unconscionable Conduct Report") and the Commonwealth
Government response to the Federal lnqulry."

3.29 In the Unconscionable Conduct Report delivered in December 2008 the
Senate Standing Committee declined to recommend the insertion of a
definition of good faith into the CCA (then the Trade Practices Act)
commenting that the introduction of a definition of good faith would only
add uncertainty.

3.30 The matter was further considered in the Federal Inquiry.
Notwithstanding Recommendation 8 of the Federal Inquiry (which
recommended the insertion of a clause in the FCC requiring parties to
act in good faith in all aspects of franchising agreements the Federal
Government considered:

"there are several problems with the suggested approach:

• The law on good faith is still evolving. The scope of the
requirement is unclear. From a commercial perspective,

13 See attachment 0
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uncertainty would be increased by an express statement of the
requirement in the Franchising Code. Neither franchisors nor
franchisees would be certain of the occurrence of a breach.
Indeed it would require Court proceedings to establish that.

• From an economic perspective in any given situation, it is
almost certain that the franchisor's perspective on the scope of
the concept will differ from that of the franchisee. While the
franchisor may have ready access to legal advice on what
good faith means, a franchisee will not, so there will be an
information gap."

3.31 The Federal Government concluded that:

"The extra uncertainty created by the inclusion in the
Franchising Code of Conduct of a general, undefined good faith
obligation could be expected to have adverse commercial
consequences for franchisees. Franchisors would seek
compensation for the extra risk they face through larger
franchise fees and more onerous terms and conditions in other
parts of the agreement. And banks and other financiers would
be more reluctant to provide credit to the franchisees and
franchisors in these more risky commercial circumstances."

3.32 Similar sentiments were also expressed by the Honourable Dr Craig
Emerson MP (the then Minister for Small Business) in a keynote
address to the BRW Franchising Conference in Sydney on Wednesday
3 March 2010. 14

3.33 During the course of that keynote address, Dr Emerson stated:

"After extensive investigation, the Government has
concluded that a well-defined good faith obligation is not
achievable.

The law on good faith is still evolving and there is not a single
definition or an agreed, standard set of behaviours that
constitute good faith.

Because of this, the inclusion of a general obligation of good
faith in the Franchising Code would increase uncertainty in
franchising.

Neither Franchlsors nor Franchisees would be certain of the
occurrence of a breach.

In fact, Court proceedings would be required to establish
whether or not a breach had occurred.

14 See attachment E
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Our difficulty is not with the principle of good faith, or indeed
with the parties acting honourably in their dealings with each
other. Our difficulty is with the inability to define good faith
clearly enough for it to be inserted into a mandatory code of
conduct."

3.34 In summary, the introduction of an obligation to act in good faith in the
Bill is directly inconsistent with not only the CCA and FCC but also with
the approach taken by the ACCC and both the Federal Government (in
response to the Federal Inquiry) and the approach taken by the State
Government (WA) (in response to the WA Inquiry.)

3.35 Accordingly, until there is clear consensus in Australian case law as to
the scope and operation of an obligation of good faith the expression is
incapable of proper definition - it is a subjective response following a
review of all the particular facts.

Redress Order

3.36 As we noted at paragraph 2.4, section 14 of the Bill enables an
applicant (whether it be a franchisee, franchisor or the Commissioner)
to apply for a Redress Order which specifically includes an order that
the franchisors must renew an old WA Franchise agreement for a
period and on such other terms, as the Court decides is just having
regard to the terms of the old agreement (known as a "Renewal Order")

3.37 The concept of a Renewal Order is directly inconsistent with the CCA
and FCC which is silent as to the requirements to compulsory renew a
franchise agreement.

3.38 It is also in direct conflict with the view expressed by the Joint
Committee and the Federal Government following the Federal Inquiry.

In finalising its report following the Federal Inquiry the Joint Committee
did not support an automatic right to renewal or the requirement for
good cause to be shown for not renewing a franchise agreement.

The Federal Government supported the Joint Committee's views
that franchisors should be entitled to decline to renew franchise
agreements on expiration if that is their choice.

3.39 The Federal Government did however acknowledge that:

• franchisee's expectations about renewal need to better managed
and the financial implications of non-renewal need to be better
understood.
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• franchise agreements should clearly stipulate what (if any) the end
of term arrangements and processes will be and that these
arrangements should be fully and transparently disclosed to
prospective franchisees

3.40 Accordingly, the Federal Government agreed to amend the FCC to:

• require franchisors to disclose to prospective franchisees the
processes that will apply in determining end of terms arrangements
(which the Federal Government noted would likely assist in
mitigating disputes where one party has an expectation that the
franchise agreement will be renewed.)

• require franchisors to inform franchisees at least 6 months prior to
the end of the franchise agreement of their decision either to renew
or not renew a franchise agreement (as recommended by the State
Inquiry)

3.41 In summary, in light of the changes implemented by the Federal
Government there is no need to separately legislate and introduce
Renewal Orders - which concept was expressly rejected by both the
Federal Inquiry and the Federal Government.

3.42 As noted by the Federal Government in their response to the Federal
Inquiry it will take time to evaluate the efficacy of these new initiatives.
If following the introduction of these initiatives it is demonstrated that
further reform is required to address an imbalance particularly in
relation to end of term arrangements then this can be considered in the
Federal Government's next review (of the efficacy of those changes)
which has been set down in 201315

.

3.43 It follows that it would be premature for the State Government to
introduce additional "renewal" requirements without properly assessing
the effectiveness of the new changes implemented by the Federal
Government which the Federal Government has agreed to review in
2013.

3.44 Also the notion of empowering a Court to renew a franchise agreement
(potentially in perpetuity) does not sit well with commercial tenancy
laws in Western Australia.

Currently at best a tenant of a retail shop lease is only entitled to a
maximum statutory tenure of 5 years, pursuant to s13 of the
Commercial Tenancy ( Retail Shops) Agreements Act 1985,

The notion of extending a franchise agreement without limitation is
completely inconsistent with the maximum statutory term offered to a
tenant of a retail shop lease under that Act.

15 See recommendation 3 of the Federal Inquiry.
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3.45 Finally an entitlement for a franchisee to extend their franchise
agreement beyond the date of expiry (so it does not lose any goodwill
in the business) presupposes that the franchisee has a compensatory
right to any goodwill in the business at the date of expiry of the
franchise agreement.

The FCC defines a "franchise agreement" in clause 4(1) to mean:

• a right granted by a person (the franchisor) to another (the
franchisee) to carryon a business under a system substantially
controlled or suggested by the franchisor

• under which the operation of the business will be substantially or
materially associated with a trademark, advertising or commercial
symbol owned, used or licensed by the franchisor (or its associate),

for a finite period of time:

In practical terms this means that the franchisee has little if any
goodwill in the business at the expiry of the franchise agreement
because the franchisee no longer has a right to use the system or
trademarks or advertising symbols connected with the business.

Any goodwill attached to the business is predominately that of the
franchisors (not the franchisees) anyway as it 16 comprises mostly of:

• advertising and brand recognition
• product development
• systems
• control

Mediation

3.46 Finally the failure to include provisions allowing the parties to mediate
is in itself in direct contrast with the FCC.

3.47 Part 4 of the FCC sets out comprehensive provisions for resolving
disputes via mediation. Clearly the purpose of including these
provisions is to encourage the participants to effectively resolve their
disputes in a cost effective and expeditious manner.

3.48 Unlike its South Australian counterpart or the FCC, the Bill does not
contain any provisions dealing with mediation.

16 See Attachment F being a letter from Ernst & Young dated 19 January 2011 explaining
principles of goodwill.
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3.49 The practical effect of omitting such provisions will be that parties to
WA Franchise Agreements will need to litigate to resolve disputes
arising under the Bill (as there is no mechanism to mediate these State
based disputes.)

4. Enhancing the Purpose of the Franchising Code of
Conduct

4.1 We consider that the Bill does nothing to enhance the purpose of the
CCA or the FCC.

The CCA already provides for a number of remedies for breaches of
parts 2-1(Misleading or Deceptive Conduct), parts 2-2 (Unconscionable
Conduct), and parts 3 - 2 (Consumer Transactions) of the Australian
Consumer Law which forms schedule 1 of the CCA 17 (as well as
breaches of the industry codes under s51 AD of the CCA) such as
injunctions, compensation orders, damages, setting aside or varying
contracts and corrective advertising orders.

Two broader provisions of the CCA have particular relevance to
franchising notably s22(3) (unconscionable conduct) and, s18
(misleading or deceptive conduct) of schedule 1 of the CCA.18

Briefly 22(3) prohibits unconscionable conduct in small business
transactions, having regard to all the circumstances including:

• the relative strength of the bargaining positions
• the imposition of unnecessary conditions
• whether any undue influence, pressure or unfair tactics were

used
• whether the conduct was consistent with other dealings.
• whether the requirements of an applicable industry code ( such

as the FCC) were met
• whether the stronger party was willing to negotiate
• the extent to which the parties act in good faith

Further s18 provides:

"A person must not, in trade or commerce, engage in conduct
that is misleading or deceptive or is likely to mislead or deceive."

Together these provisions afford participants in the franchising industry
adequate and comprehensive protection - to the extent that the Bill
does nothing to enhance either the CCA or the FCC, or the respective
rights of the parties (other than to create ambiguity and confusion).

17 Formerly Parts IVA and IYB and V of the Trade Practices Act 1974
18 Formerly ss51AC and 52 of the Trade Parties Act 1974
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4.2 Further we consider that the Bill will not enhance the primary purpose
of the FCC (which is to regulate the conduct of participants in
franchising) for the following reasons:

• the FCC is intended to regulate all participants in franchising and
create uniformity. The Bill will only regulate those participants who
are a party to a WA Franchise Agreement creating disunity. This
will create division in the franchising industry not uniformity.

• The introduction of a requirement to act in "good faith" in Western
Australia means that the FCC will no longer completely regulate the
conduct of participants in franchising.

4.3 We have noted in paragraphs 3.10 to 3.35, that the introduction of a
inflexible and rigid definition of what constitutes "good faith" will result in
considerable confusion as parties pursue litigation to seek to have a
court determine whether they have acted reasonably, fairly and co
operatively. This will open the flood gates to litigation as both
franchisors and franchisees test the judicial interpretation of what does
or does not constitute "reasonableness" etc.

4.4 Neither the Federal Government nor the ACCC (following the Federal
Inquiry) considered that the type of provisions contained in the Bill
would enhance franchising law in Australia. In their opinion the
introduction of requirements to act in "good faith" and compulsorily
renew franchise agreements at the end of their tenure would detract
from the purpose of the FCC and create ambiguity and confusion about
the rights and responsibilities of franchisees and franchisors and
potentially increase disputes and conflicts amongst franchising
participants (see paragraph 3.31)

5. The Cost Impact of the Bill

5.1 As noted, the Bill requires a Commissioner to regulate and monitor
compliance with its provisions.

5.2 This creates a new position with new responsibilities. It will effectively
require a new regulatory and bureaucratic framework especially given
the breadth of the Commissioner's new role. We anticipate that the
Commissioner will require assistance with their role including:

• investigative officers, to investigate suspected breaches of the Bill
• legal support to assist the Commissioner in prosecuting potential

breaches.

This will be a significant cost to the State. Further it is entirely
unjustified. The current Federal regulatory framework is more than
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adequate and creates a non expensive means of resolving disputes via
mediation. Overseen by the ACCC who have officers in WA, it is
ostensibly unnecessary to duplicate Federal bureaucracy.

5.3 In addition and more concerning to participants in the franchising
industry we expect the introduction of the Bill will have a significant cost
impact on participants in franchising in Western Australia.

As we have noted at paragraphs 3.10 to 3.47:

• without the inclusion of provisions requiring mediation, parties will
be forced to litigate to resolve disputes arising under the Bill.

• Further, since concepts such as "reasonableness" etc are arbitrary,
only a Court will be able to properly determine whether a party has
acted in good faith.

The accepted and overwhelming view is that this will result in
significant litigation.

5.4 This is the conclusion reached by scholars, lawyers, the Franchising
Council of Australia and the Federal Government.

5.5 By way of example this view was supported by Dr Craig Emerson MP
(the then Minister for Small Business) in a key note address on
Wednesday 3 March 2010. In that address Dr Emerson noted:

"The extra uncertainty created by the inclusion in the
Franchising Code of a general, undefined good-faith obligation
could be expected to have adverse commercial consequences
for franchisees.

And Franchisors may well seek compensation for the extra risk
they face through larger franchise fees and more onerous terms
and conditions in other parts of the agreement.

Further, banks and other financiers would be more reluctant to
provide credit to franchisees and franchisors in these more risky
commercial circumstances - the last thing the Government
want to do when small business organisations are claiming that
banks are being too harsh in their small business lending
practises."

5.6 Further, the imposition of a Bill that can only effectively lead to litigation
(as parties seek to determine in a Court of law whether a party's
conduct is a breach of good faith) is contrary to the established view of
the ACCC as expressed in their submission to the Federal Inquiry:

"7.9. The ACCC's view is that dispute resolution for franchising
disputes must be timely, accessible and cost-effective.
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This is because many franchisees cannot afford to pay
large legal fees to help resolve their disputes and some
franchisees face significant personal losses if their
disputes are not resolved quickly (e.g. they may lose their
house, savings, relationships etc.).

7.10 The OMA offers specialised mediation services for
franchisees and franchisors in dispute. The OMA was
established in 1998 by the Federal Office of Small
Business to help franchisors and franchisees resolve their
problems without going to court."

The Bill is anything but a cost effective means of resolving disputes
amongst franchising participants and it will certainly not assist parties in
resolving disputes quickly - especially given delays in the court
processes in WA.

5.7 In summary, the implementation of the Bill will, without doubt, result in
a significant cost impact to the State and to participants in franchising
in Western Australia.

It should be noted that this has the potential to significantly affect the
franchising industry in WA as WA participants will have a different and
more intensive regime of compliance to those in any other State
creating inequality in the industry.

As a result we can expect financiers to divert resources to non WA
franchise participants and this could only prejudice the franchising
sector in WA.

6. Conclusion

6.1 The FCA, the ACCC and the Federal Government all agree that:

• the concept of "good faith" is incapable of definition as it is an
imprecise term that has been interpreted very differently by the
Australian judiciary

• the introduction of an explicit obligation of good faith will create
ambiguity and confusion within the franchising industry.

• there is no cogent reason to introduce an express obligation to act
in good faith in franchising matters

• it is unnecessary to introduce powers that will allow a Court to
compulsorarily renew a franchise agreement at the expiry of its
term.
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6.2 As a consequence it would be pure folly to ignore these views and
proceed in a manner that will cause disunity (in the Australian
Franchising Industry) and confusion and ambiguity in the WA sector.

6.3 In our opinion it is far better to let Australian case law continue to refine
the concept of good faith in consumer and contract law and apply it to
the facts of each particular case. As at least one learned scholar has
noted, whilst the notion of "good faith" is imprecise, the Judiciary "know
it when they see it," or more properly know a breach of it when they see
it.

6.4 Indeed the current Federal legislative framework does not preclude
considerations of good faith when considering whether a franchising
participant has engaged in unconscionable or misleading or deceptive
conduct anyway.

Specifically:

• Clause 23A of the FCC (which was introduced by the Federal
Government in July 2011 following the Federal Inquiry) states:

"that nothing in the code limits any obligations imposed by
the common law, applicable in a State or Territory, on the
parties to a franchise agreement to act in good faith."

• Section 22(3) of schedule 1 of the CCA permits Courts to have
regard to the extent to which parties act in good faith in considering
whether they have engaged in unconscionable conduct.

6.5 Accordingly QSRH takes the view that:

• a defined obligation to act in good faith should not be introduced in
dealings with WA Franchise Agreements

• the Bill should not empower a Court to extend franchise agreements
beyond the date of expiry of their term.

• in any event the Bill is defective in that it has extra - territorial
application and contains no provision allowing for mediation.

• In view of the above we do not support the introduction of the Bill.

6.6 QSRH (as one of the largest Western Australia based franchisors) has
been a very active participant in the discussions regarding the
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applications of the Bill and we would welcome the opportunity for
representatives of QSRH to appear before the Committee to further
present ourviews.

Dated day of 2011

Mark Lindsay
Chief Executive Officer

QUICKSERVICE RESTAURANT HOLDINGS

1 Whipple Street
BALCATTAWA 6021
Office Tel - 08 9240 9777
Office Fax - 08 9240 6112
mark.lindsay@gsrh.com.au

~~~
Brett Dingli
Inhouse Legal Counsel

QUICKSERVICE RESTAURANT HOLDINGS

1 Whipple Street
BALCATTA WA 6021
Office Tel - 0892409777
Office Fax - 0892406112
brett.dingli@rgsrh.com.au
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4 November 2010

Email: Brett.Dingli@affoods.com.au

Mr Brett Dingli
In-house Legal Counsel
Quick Service Restaurant Holdings Ply Ltd
1 Whipple Street
BALCATTA WA 6021

Dear Brett

Franchising Bill 2010 (WA)

Our reference
2754446

».
NORTON ROSE
Norton Rose Australia
ABN 32 720 868 049

Level39,BankVVestTower
108 St Georges Terrace
PERTH WA 6000
AUSTRALIA

Tel +61 (0)894263222

Fax +61 (0)8 9426 3444
GPO Box P1225, Perth WA 6844

OX139 Perth
www.nortonrose.com

Directline
+61 (0}8 9426 3404

Email
tamra.seaton@nortonrose.com

We refer to your request for our advice in relation to the extra-territorial application of the proposed
Franchising Act 2010 (yVA) (Act) as outlined in the Franchising 8i112010 ~A) (Bill).

We advise as follows:

1 The Act will apply to:

(1) WA franchise agreements; and

(2) persons who propose to be or are parties to a WA franchise agreement.

2 "WA franchise agreements" is defined in section 4 of the Bill as a franchise agreement (as defined in
the Franchising Code of Conduct) if the agreement relates to the conduct of a business in, or partly
in, Western Australia.

3 Section 4 of the Bill provides that the Act will also apply:

(1) whether the franchise agreement was entered into before or after the Act commences;

(2) whether the franchise agreement was entered into in or outside Western Australia or the
Commonwealth; and

(3) even if the law governing the franchise agreement is not the law of Western Australia.

4 Section 6 of the Bill provides that the Act will also apply to:

(1) acts, transactions and matters done, entered into or occurring outside, or partly outside,
Western Australia or Australia in relation to WA franchise agreements; and

(2) acts, transactions and matters (wherever done, entered into or occurring) that would, apart
from the Act, be subject to the law of the Commonwealth, another State, a Territory or a
place outside the Commonwealth.

APAC-#8015939-v1

NortonRoseAustralia is a lawfinn as definedin thelegal Profession Actsof theAustralian statesand territoryin whichit practises.
NortonRoseAustralia togetherwithNortonRosellP andtheiraffiliates constitute NortonRoseGroup.an international legalpractice with officesworldwide. detailsof
which,withcertain regulatory infonnation, areat www.nortonrose.com
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NORTON ROSE

5 Therefore, the Act will apply to a franchise agreement if the franchisor conducts its business in, or
partly in, Western Australia. That means that if the franchisor conducts its franchisor business in
Western Australia, the Act will apply to all its franchise agreements regardless of whether or not the
franchise businesses are located in Western Australia or in other States or Territories.

6 The Act will apply to all franchise agreements entered into before and after the commencement of
the Act by the franchisors in the Quick Service Restaurant Holdings group that are conducting their
franchisor businesses in Western Australia and regardless of whether or not those franchise
businesses are located in Western Australia or in other States or Territories.

If you have any queries regarding our above advice, please don't hesitate to contact us.

Yours sincerely

Tamra Seaton
Partner
Norton Rose Australia

APAC-#8015939-v1 2
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Governmentof Western Australia

Ma.rgaret Quirk U.B (Hans) MAMLA
, •..... .,. r_ ,.'# __.....",..~.. '!Jr •• V"Oft, , •••• _ ,.- __ "" .. _ _"0 ·' •· .. .,. ""10..,.. , nT#Io_.' r -.. .. "' " , : .. :. , • • .r w_."" · ~ .'J .~. , J : ~......... •••••• ..:.

Ministerfor Cor~ectlve Services; Small Business

OurRef: 09425

Secretary
Parliamentary Joint Committee on Corporations and Financial Services
Department of the Senate
PO Box6100
Parliament House
CANBERRA ACT 2600

Dear Committee Secretary

SUBMISSION TO THE INQUIRY INTO THE FRANCHISING CODE OF
CONDUCT

Thank you for the opportunity to provide a submission to the Federal
Parliamentary Joint Committee on Corporations and Financial Services (the
Committee) Inquiry into the Franchising Code of Conduct and related matters
(the Inquiry).

Franchising provides a unique opportunity for individuals to establish and run
their own business providing important products and services to the consumer
under a recognised brand. This is the case when the franchise system and
the relationship between the franchisor and the franchisee are sound and
mutually beneficial. The franchising sector has recently been plagued
ongoing and increasingly bitter disputations, franchise business failings, high
profile litigation, and significant negative press. .

Given this situation, and the fact that there is an inherent imbalance in power
between the franchisor and franchisee, concerns were raised with the
Government of Western Australia late last year regarding fairness' in
franchising operations. In response, the Western Australian Government
initiated an Independent Inquiry into the Operation of Franchise Businesses in
Western Australia (the WA Inquiry) to examine issues in the sector and to
recommend measures to enhance the franchising business environment.

9th Floor, DumasHouse,2 HavelockStreetWest Perth, Westem Australia 6005 Telephone (08)92137000 Facsimile (08)92137001
Email: margare1-qulrk@dpc.wa.gov.au



The terms of reference for the WA Inquiry were to:

1. Review the adequacy of existing legislative provisions, both State and
Federal;

2. Identify whether emerging trends in the franchising industry disclose
patterns of unconscionable conduct that may not be covered under
existing laws;

3. Examine whether existing remedies available to franchisees are adequate
and, where appropriate, recommend changes; and

4. Review existing practice in other jurisdictions, Australia and internationally,
on unconscionable conduct and renewal of licences.

The WA Inquiry was chaired by Mr Chris Bothams. Mr Bothams has been an
accomplished and respected franchisee who had twice been awarded the
Western Australian Franchisee of the Year. as well as the National
Franchisee of the Year in 2002. The Western Australian Government's
specialised small business agency - the Small Business Development
Corporation - provided secretariat support to the WA Inquiry.

A Background Paper to the WA Inquiry was released in December 2007'and
public submissions were called for. Additionally, public hearings were held in
Perth and Sunbury (in the South West of Western Australia) during February
2008. In total, 93 written and eight oral submissions from interested
stakeholders from around Australia were made to the WA Inquiry.

The WA Inquiry heard from franchisors, franchisees and ex-franchisees,
franchise service providers and academics from around Australia. Numerous
submissions made allegations of improper franchisor conduct, including that
of franchise churn, and many included accounts of personal loss and financial
hardship. It is important to note, however, that the WA Inquiry was not an
investigation and was therefore unable to determine whether such allegations
were systemic within franchise systems.

In addition, the WA Inquiry engaged the Centre for Advanced Consumer
Research at the University of Western Australia to research and advise on the
fourth term of reference. This was undertaken to examine whether legal
precedents in existence elsewhere could address issues to do with
unconscionable conduct and end of agreement arrangements in franchising in
Australia. The research examined common law and, where applicable,
statute addressing unconscionable conduct and franchise agreement renewal
in Australia, the United States, common law nations (the United Kingdom,
New Zealand and Canada), the European Union, and Asia.

The final report of the WA Inquiry was publicly released on 28 April 2008.
The report was then tabled in State Parliament on 6 May 2008 and
considered by Cabinet on 19 May2008.



A copy of the final report of the WA Inquiry is attached for your consideration.

Report Findings

Public submissions to the WA Inquiry raised concerns regarding the
franchising sector in relation to franchise education, disclosure and due
diligence, end of agreement arrangements, dispute resolution, and
enforcement.

The WA Inquiry concluded that, while existing legislative provisions serve the
franchising sector adequately, there is scope for improvement to be made to
the disclosure provisions of the Franchising Code of Conduct (the Code), its
monitoring and enforcement, and its overall understanding, particularly by
prospective franchisees. Importantly, the WA Inquiry did not recommend
separate State legislation, but rather, regUlatory changes to the sector should
be undertaken by the Commonwealth Government given that franchising
often involves national brands operating across Australia.

Briefly. the findings of the WA Inquiry are as follows:

1. Franchise Education: The importance of pre-entry education for
franchisees cannot be underestimated. Presently. many prospective
franchisees are unaware that education is available nor do they
understand how important it is to inform themselves about their rights and
responsibilities under a franchise agreement.

This is particularly critical in undertaking relevant due diligence when
considering the risks involved in entering a franchise agreement. The
report's recommendations in relation to this area seek to address issues
relating to lack of awareness and reach of franchise education, as well as
the desirability of franchise participants being kept informed on an ongoing
basis of relevant developments in the sector.

2. Disclosure and Due Diligence: Franchising regulation in Australia is
premised on the disclosure of relevant information by franchisors to
prospective and· renewing franchisees. The Code prescribes what
information is required and in what format. Currently, the Code does not
require franchisors to specifically disclose what franchisees' entitlements
and responsibilities are at the end of an agreement. A number of other
concerns regarding the current disclosure provisions were also identified
which were not addressed by the recent changes to the Code.

Compliance with the disclosure requirements also needs to be improved.
The report's recommendations in relation to this area seek to improve the
disclosure of relevant information. particularly in regards to rights at the
end of an agreement, and compliance with the Code in order to improve
overall transparency in the sector.

3. End ofAgreement Arrangements: A particular focus of the Inquiry was on
issues relating to non-renewal of the franchise agreement and expiry of
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the contract. The existing regulatory framework for franchising in Australia
does not specifically address end of agreement arrangements. In the
interests of making an informed business decision and undertaking
appropriate due diligence, prospective and renewing franchisees should
have a clear understanding of what their entitlements and responsibilities
are, or are not, at contract expiry prior to entering into a franchise
agreement. The report's recommendations in relation to this area seek to
improve end of agreement disclosure and transparency in contract
negotiations in order to provide franchisees with greater clarity and
certainty in relation to their rights and responsibilities.

4. Dispute Resolution: The Code prescribes a mandatory process of dispute
resolution through mediation. Problems associated with mediation include
the difficulty in getting parties to attend and resolve their disputes in a
timely fashion and the lack of enforcement of mediated outcomes. An
earlier and more flexible system of intervention is required. The report's
recommendations in relation to this area seek to improve the current
mediation process in order to provide a better system to resolve disputes
in the franchising sector.

5. Enforcement: The conduct ot franchising participants is regulated by the
Australian Competition and Consumer Commission (the ACCe). It is the
role of the ACCC to monitor and enforce compliance with the Code and
the TPA, The ACee currently has a formalised process to investigate
breaches of the Code and allegations of misconduct. In many cases, the
ACee has not been able to respond adequately to franchisee complaints
in a timely manner. The report's recommendations in relation to this area
seek to improve the monitoring of compliance with the Code by franchising
participants in order to better enforce conduct and behaviour in the
franchising sector.

In total, the WA Inquiry report made 20 recommendations under these five
key areas to improve the franchising business environment.

Western Australian Government Response

As indicated previously. State Cabinet considered the WA Inquiry report at its
meeting on 19 May 2008 and agreed to support all recommendations,.with
the exception of recommendation 1.2 (i.e. that the Commonwealth
Government provide funding to State and Territory Governments to
cooperatively develop an effective marketing strategy to facilitate the
promotion of the information and advisory services available to both
franchisees and franchisors). This recommendation was not supported as it
was considered that the education of franchising participants is a role for both
Commonwealth and State Governments.

Additionally, in the review of international practices relating to unconscionable
conduct and renewal of franchise agreements, the WA Inquiry report
discussed in detail a proposal for the concept of "good faith" to be introduced
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in the performance and enforcement of contracts. The report notes that good
faith generally embraces:

• an obligation on the parties to cooperate in achieving theif contractual
objects;

• compliance with honest standards of conduct; and
• compliance with standards of conduct which are reasonable having regard

to the interests of the parties.

According to the report. there is currently no uniform acceptance within
Australian jurisdictions of a coherent, separate legal concept of good faith in
contract law.:

Noting the report's discussion of the concept, as well as the Commonwealth
Govern ment's pre-election commitment to support good faith obligations
under the Code, Cabinet agreed to request the Commonwealth Government
to continue to consider the introduction of a well defined obligation for parties
to bargain and negotiate in "good faith" as part of the Code.

Small Business Ministerial Council Response

On 23 May 2008, I tabled the report of the WA Inquiry at the annual meeting
of the Small Business Ministerial Council (SBMe). Small Business Ministers
from around Australia, including the Federal Minister for Small Business. the
Hon Dr Craig Emerson MP, noted the key issues emerging from the WA
Inquiry and the recommended measures to address these concerns.
Additionally, the report of the South Australian Parliamentary Inquiry on
Franchises was also noted.

The issue of good faith in franchising arrangements was also discussed. and
the SBMe agreed to:

Note that the Australian Government will, consistent with its pre
election commitment, consider the introduction of a well defined
obligation for patties to bargain and negotiate in "good faith" as part of
the franchising code of conduct.

Conclusion

The measures recommended by the WA Inquiry seek to improve the
franchising business environment for all participants, particularly for
franchisees (who are generally small business operators). The WA Inquiry
concluded that the high costs associated with business failure, individually
and across a franchise system. would outweigh any additional impost on the
franchisor as a result of added compliance obligations.

The recommendations seek to improve franchise education, disclosure and
due diligence, end of agreement arrangements, dispute resolution, and
enforcement of the franchising sector. If adopted, the franchising business
environment will be one where franchising participants are better informed,
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are more likely to succeed, enjoy greater equity and, should the need arise,
have more timely and efficient access to dispute resolution.

I commend the Committee for undertaking this inquiry into the very important
franchising sector of Australia.

yours sincerely

.
~~

Margaret Quirk MLA
MINISTERFOR SMALL BUSINESS

"B JU~ 100B
.'
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Summary

This is a submission from the Australian Competition and Consumer Commission (the
ACCC) to the Parliamentary Joint Committee on Corporations and Financial Services
Inquiry into the Franchising Code of Conduct.

The ACCC regulates certain aspects of the franchising industry by ensuring compliance
with the Trade Practices Act 1974 (the Act) and the Franchising Code of Conduct (the
code).

Based on the ACCC's experience as a regulator and its analysis of franchising-related
complaints it has received, there does not appear to be endemic misconduct regarding
the code or the Act by most franchisors. However, in the ACCC's view there are
enough concerns in the industry to justify re-examining how the code may be improved
to address stakeholder concerns.

Accordingly, the ACCC recommends the committee consider:

•

•

•

•

•

•

•
•

•

•

Targeting the collection and publication of information about the
franchising sector to assist the ACCC, other government agencies,
franchisees and prospective franchisees to better understand franchising.

Reviewing the mediation model under the code.

Reviewing mediation costs incurred by franchisees to a dispute under the
code to promote access to mediation under the code to franchisees.

Changing the title of the Office of the Mediation Adviser to more clearly
identify its role in the franchising sector and help raise its profile.

Introducing civil pecuniary penalties for a breach of parts IVA
(unconscionable conduct), IVB (breach of the code) and V (consumer
protection) of the Act to improve compliance with the Act.

Reviewing the disclosure document requirements to make the document
more meaningful to franchisees and prospective franchisees.

Empowering the ACCC to conduct risk-based audits of franchisors' records.

Amending the code to expressly prohibit franchisors from limiting
disclosure of relevant information to prospective franchisees (e.g. through
the use of confidentiality agreements or clauses).

Requiring franchisors to explicitly advise prospective franchisees about
their rights to renew or extend their franchise agreement and about whether
goodwill may accrue to the franchisee upon exiting the system.

Reviewing the law to provide some protection mechanism for franchisees in
circumstances where their franchisor fails.
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1. Background

1.1. The ACCC is an independent statutory authority responsible for enforcing the
Trade Practices Act. The Franchising Code is a mandatory prescribed code of
conduct under s. 51AE of the Act and a breach of the code is therefore a breach
of s. 51AD of the Act.

1.2. The Australian Government introduced the code in 1998 to regulate the conduct
ofparticipants in franchising towards each other, and to:

• ensure franchisees are sufficiently informed about a franchise before entering
into it

• ensure franchisees have certain rights in relation to their franchise agreement
(e.g. when a franchisor wants to terminate an agreement)

• provide a cost-effective dispute resolution scheme for franchisees and
franchisors to resolve any disputes (through the Office of the Mediation
Adviser, the OMA).

1.3. The ACCC's role is to ensure compliance with the Act and the code by
education, liaison and, where necessary, enforcement action. To do this, the
ACCC assists franchisors and franchisees to understand their rights and
obligations under the code and the Act by developing educational and compliance
materials such as guidelines, articles and fact sheets, as well as giving
presentations by our outreach staff in each state and territory. The ACCC
considers all complaints about a breach of the code and does not hesitate to take
enforcement action against anyone who fails to comply with the code or the Act.

1.4. In 1999 and 2001 the Australian Government made a number of amendments to
the code to improve its effectiveness. Following the 2006 Matthews review of the
code, the government implemented a number of further amendments to the
disclosure requirements under the code to increase the transparency, quality and
timeliness of disclosure to existing and prospective franchisees. These
amendments became law on 1 March 2008.

1.5. In 2007 South Australia and Western Australia announced parliamentary
inquiries into franchising. Recommendations from these inquiries included:

• amending the requirements of the disclosure document to make it more
effective

• introducing specific penalties for a breach of the code.
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1.6. On 25 June 2008 the Parliamentary Joint Committee on Corporations and
Financial Services resolved to hold an inquiry into the code, with the following
terms of reference:

1. the nature of the franchising industry, including the rights of both
franchisors and franchisees;

2. whether an obligation for franchisors, franchisees and prospective
franchisees to act in good faith should be explicitly incorporated into the
Code (having regard to its presence as an element in paragraph
51AC(4)(k) of the Trade PracticesAct 1974);

3. interaction between the Code and Part IVA and Part V Division 1 of the
Trade PracticesAct 1974, particularly with regard to the obligations in
section 51AC of the Act;

4. the operation of the dispute resolution provisions under Part 4 of the
Code; and

5. any other related matters.
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2. ACCC franchising industry complaints and
compliance activities

2.1. Australia is the most franchised nation in the world on a per capita basis, with
three times as many franchises per capita as the United States ofAmericaI.

According to the 2006 Franchising Australia survey published by Griffith
University and sponsored by the Franchising Council ofAustralia, approximately
960 business format franchise systems were operating in Australia in 2006.
(Assuming that the number of business format franchises continues to grow at
12.9 per cent, as it did between 2004 and 2006, that figure would now be closer
to 1084.)

2.2. The survey also estimated that in 2006 there were 56 200 business-format
franchised units operating in Australia together with some 5660 company-owned
units. Together, it was estimated that they employed some 426 500 employees
with just over half these being permanent part-time or casual.

2.3. The size of the franchising sector needs to be considered against the overall size
of the business population in Australia. According to the Australian Bureau of
Statistics, in 2007 there were approximately 2.0 II million trading business
enterprises in the country. 2

2.4. The Franchising Code is the primary instrument of regulation for franchising in
Australia.

ACCC compliance initiatives

2.5. To educate franchisors and franchisees about their rights and obligations under
the code and the Act, the ACCC has published a number ofeducational materials
to assist prospective franchisees, including:

• Franchising Code ofConduct compliance manualfor franchisors and master
franchisees, book with CD

• The franchisee manual

• Franchisee start-up, checklist

• Resolvingfranchising disputes, fact sheet

• Disclosure under the Franchising Code ofConduct, fact sheet

IBISWorld Industry Report 18 April 2008 Franchising in Australia: X0002, p.44

Source: Australian Bureau of Statistics (2007), CountsofAustralianBusinesses, IncludingEntries
And Exits, Cat. no. 8165.0, Canberra, p. 18.
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•

•

•

Being smart about your new franchise: checklist before signing a/ease
agreement

Being smart about your new franchise andyour retail/ease, fact sheet.

Overview ofthe Franchising Code ofConduct, fact sheet

2.6. The ACCC is implementing a communication strategy to increase awareness of
franchisors' and franchisees' rights and responsibilities under the code. As part of
this strategy, the ACCC is exploring the following initiatives:

• improving links with industry associations to coordinate initiatives targeted
at prospective franchisees

• continuing our liaison with relevant state and territory government agencies,
including business enterprises centres], small business development
corporations and state and regional development departments, to ensure
consistent messages are conveyed to the franchising sector

• placing targeted articles in newspapers and magazines about issues in
franchising

• conducting research to better understand how prospective franchisees get
into franchising and where they obtain their information and advice

• giving presentations and attending franchising expos through our outreach
programs in each state and territory

• placing advertisements in business opportunities classified pages in
newspapers to direct prospective franchisees to further information about
franchising and due diligence.

2.7. The ACCC is continuing its efforts to work with professional advisers and their
respective industry associations to ensure that accountants, lawyers and business
advisers who advise franchisees are familiar with franchising-specific issues that
often arise for franchised businesses and are giving sound advice.

ACCC franchising complaints

2.8. The nature of franchise operations means many are small- or medium-sized
enterprises whose owners often have a large share of their wealth at stake.

2.9. When a franchise fails to live up to the franchisees' expectations, the perception
sometimes is that this failure was caused by unfair or unreasonable conduct by
the franchisor. However, an examination of franchising-related complaints
received by the ACCC indicates that few franchise systems receive complaints

Sometimes also known as 'small business centres' in certain states.
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from more than one or two franchisees. This suggests that there is no widespread
misconduct regarding the code or the Act by most franchisors (see figure 2).

2.10. Between 1 June 2004 and 31 July 2008 the ACCC received an average 474
inquiries and 534 complaints annually in relation to franchising (see figure 1).
Franchising-related calls represented around 1 per cent ofcalls to the ACCC
during this period.

Figure 1
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2.11. The number of franchising-related complaints and inquiries received by the
ACCC has generally declined during this period. However, significant spikes in
the number of franchising complaints to the ACCC occurred in July 2004, May
2006 and in May, August and November 2007 (see figure 1). These spikes can be
explained as follows:

• The spike in July 2004 can be attributed to the operations of, and ACCC
investigation into, 'Little Joe Snacks'. (Following ACCC action, Mr Bon
Levi, who promoted a range of systems under the Little Joe and Joey's
brands, was found to have engaged in misleading and deceptive conduct as
well as breaches of the code by declaration in the Federal Court in February
2005).

• Spikes in May 2006 and May 2007 can be attributed to investigations the
ACCC was undertaking at these times.

• The August 2007 spike can be attributed to the release of the ACCC
publication The franchisee manual that month (516 copies were requested)
and the number of letters of support received by the ACCC for one particular
franchisor being investigated by the ACCC at this time.

• The spike in complaints in November 2007 is explained by a number of
complaints to the ACCC about one franchise system (see figure 2).
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Figure 2

The spike in complaints in May 2008 is also explained by a number of
complaints to the ACCC about one franchise system (see figure 2).
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2.12. Between 1 January and 31 July 2008 the subject matters of franchising complaints
to the ACCC were':

Complaint Number of Percentage of
complaints complaints

Franchisor making misleading or deceptive representations 81 22.44

Contractual dispute 56 15.51

Franchisor not complying with the disclosure requirements ofthe 48 13.30
code

Dispute resolution (including referral to Office ofMediation Adviser 44 12.19
and failure to attend mediation)

Franchisor engaging in unconscionable conduct 40 11.08

Franchisor terminating franchise agreement 28 7.76

Franchisor not complying with the conditions required in a franchise 19 5.26
agreement under the code

Franchisor not allowing the franchisee to transfer their franchise 16 4.43
agreement

Other 13 3.60

Exclusive dealings (suppliers) 11 3.05

Application ofcode 5 1.39

TOTAL 361 100

Some complaints in Table 1 have been included in more than one category of complaint. The actual
number ofcomplaints received during the period was 215.
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ACCC complaints-handling process

2.13. The ACCC investigates a large number ofpotential breaches of the Act each
year. Most matters are discontinued at the initial investigation stage because of
insufficient evidence, no breach, complaint withdrawal or failure by the
complainant to respond to the ACCC requests for supporting information.
A number of these initial investigations proceed to the in-depth investigation
stage, at the end of which-if the evidentiary requirements are satisfied-the
ACCC may commence court proceedings. However, the ACCC is not limited to
litigation in its choice ofeffective enforcement actions.'

2.14. Alleged misconduct in the franchising sector maintains a relatively high profile
because ofpublicity generated about allegations against a small number of
franchise systems. The ACCC has rigorously investigated the allegations made
against these systems and notes that many of these allegations have not been
substantiated.

2.15. The ACCC has increasingly taken a system-wide approach with high profile
matters to ensure that any endemic issues are quickly and appropriately addressed
and resolved. The use of this system-wide approach has confirmed that in most of
these high profile cases there was no evidence ofan endemic system failure and
many of these matters were resolved without litigation.

2.16. In the interests of transparency, the ACCC has instituted a process ofproviding
information about the outcome of these investigations on the ACCC website
where it considers it is in the public interest to do so.

ACCC investigation process

2.17. As discussed, the ACCC investigation process can be divided into three broad
categories through which matters may progress:

• initial assessment

• initial investigation

• in-depth investigation.

Stage 1-lnitial assessment

2.18. At this stage preliminary assessment of the complaint is made by the ACCC
Infocentre staff, ACCC investigators or the ACCC unit specialising in the
conduct. The assessment may include the initial interview with the complainant
to verify some general data (such as the contact details and name of trader) and
the initial analysis of the conduct. If the complaint is assessed as valid, it is
progressed to the next stage.

SeeAnnexure 1 for details on how the ACCChas resolved franchising matters.
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2.19. In some instances the complaint cannot be progressedto investigationbecause
the complainant is reluctant to have the matter escalated; so the complaint is
withdrawn; or, after discussion with the complainant, it is concludedthat the
matter will be best addressed through dispute resolution. The ACCC recommends
mediation as a first step in most disputeswhere the ongoing relationship is of
value to the parties.

Stage 2-lnitial investigation

2.20. At this stage the ACCC seeks information from the complainantand any other
relevant persons/traders to substantiatethe claim and establisha precise sequence
ofevents. This information-gathering may includeconducting thorough
interviews, obtaining and examiningdocuments pertainingto the alleged conduct
and careful applicationof the law to the known facts.

2.21. If at this stage the investigators fail to uncoversufficientcorroboratingevidence
to support the claims, the investigation is discontinued for lack of evidence.The
complainants are then either referred to a more appropriateagency or advisedto
seek private resolution,"

2.22. If the initial investigation process is successful at collectingsupporting
information and the complainanthas not withdrawnthe allegation, the matter is
progressed to the next investigation stage.

Stage 3-ln...depth investigation

2.23. At this stage additionalevidence is collectedand all the existing information is
reviewed and analysed by ACCC senior enforcementstaff. If it is agreed the
allegation/s is/are substantiated and reliable evidence exists to support that/those
allegationls, the matter will generally be referred to the ACCC's Enforcement
Committee for consideration. The committeewill then decide how the matter
should be most appropriately pursued, having regard to the impactthe action may
have on the ongoing business relationship and the national market. The
committee may elect to pursue the matter through litigationor to resolve it either
by administrative resolutionor by meansofan enforceableundertaking.

2.24. In deciding how a matter may be most appropriately pursued, the ACCC
considers inter alia the relief available to the complainantand any other persons
affected by the conduct. This may necessitate a more efficient and timely
resolution than litigation. Furthermore, the ACCC also considers the deterrent
effect and precedent value of litigationagainst other alternatives.

All complainants are advised that if any new corroborating evidence becomes available, it can be
provided to the ACCC for review. Ifnew information is received, the investigation is re
commenced.
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3. ACCC enforcement outcomes

3.1. In the decade since the code was introduced the ACCC has taken 15 franchising
related matters to court. Of these, five were contested and ten were settled by
consent. The ACCC has also obtained undertakings in five franchising-related
matters during this period which are court enforceable.

3.2. Annexure 1 contains details of the franchising-related cases the ACCC has
pursued over the last 10 years.

3.3. The ACCC has addressed conduct in the franchising sector by enforcing the
provisions of the code as well as the broader provisions under the Act, which
prohibit both misleading or deceptive conduct and unconscionable conduct.

3.4. Factors such as the capacity to secure timely outcomes, to stop unlawful conduct
and deter others, and clarification of the law are considered by the ACCC when
litigating matters before the courts.

3.5. The ACCC has therefore litigated certain matters as conduct that may be
misleading and deceptive rather than unconscionable.
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4. Provisions of the Trade Practices Act
pertinent to conduct in the franchising
industry

4.1. The Trade Practices Act provides for a number of remedies for breaches of
parts IVA (unconscionable conduct), IVB (industry codes) and V (consumer
protection) such as injunctions, compensation orders, damages, setting aside or
varying contracts and corrective advertising orders.

4.2. Two broader provisions of the Act ofparticular relevance to franchising are
s. 51AC (unconscionable conduct) and s. 52 (misleading or deceptive conduct).
The relationship between these provisions and franchising is discussed below.

Unconscionable conduct (s. 51AC of the Act)

4.3. Section 51AC of the Act prohibits unconscionable conduct in small business
transactions, having regard to all the circumstances and a number of factors that a
court may consider. These factors include:

• the relative strength of the bargaining positions-sse 51AC(3)(a) and (4)(a)

• the imposition of unnecessary conditions-ss. 51AC(3)(b) and (4)(b)

• whether the small business was able to understand the documents
SSe 51AC(3)(c) and (4)(c)

• whether any undue influence, pressure or unfair tactics were used
SSe 51AC(3)(d) and (4)(d)

• availability and price comparison of goods elsewhere-sse 51AC(3)(e)

• whether the conduct was consistent with other dealings-sse 51AC (3)(f) and
(4)(f)

• whether the requirements of an applicable industry code were met (i.e, the
Franchising Code)-ss. 51AC (3)(g) and (4)(g)

• an unreasonable failure to disclose intended conduct-ss. 51AC (3)(i) and
(4)(i)

• whether the stronger party was willing to negotiate-sse 51AC (3)0) and
(4)0)

• whether the stronger party had the power to unilaterally vary a term or a
condition of a contract between the parties for the supply of goods or
services-sse 51AC (3)Oa) and (4)0a)
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• the extent to which the parties act in good faith-sse 51AC(3)(k) and 4(k).

4.4 Following the introduction of s. 51AC in 1998, there has been a period of active
clarification of the new law and its application to business reality. As the national
regulator and administrator of the Act, the ACCC has been active in carrying out
this work.

4.5. The ACCC has progressed 15 unconscionable conduct cases to court since
s, 51AC was introduced into the Act in 1998. Ofthese, two were successfully
litigated, two were unsuccessful and 11 were settled by consent. Details of these
cases are in Annexure 2.

4.6. The ACCC is currently pursuing allegations ofunconscionable conduct against
two franchisors:

• Allphones-the ACCC has commenced proceedings in the Federal Court
alleging that Allphones Retail Pty Ltd engaged in conduct that was, in all
circumstances, unconscionable, including:

• implementing policies targeting classes of franchisees

• forcing franchisees to acquiesce to Allphones' will by threatening or
engaging in a pattern of harsh conduct

• failing to disclose or pay certain income to franchisees

• failing to act in good faith towards its franchisees.

• Seal-A-Fridge-the ACCC has commenced proceedings in the Federal
Court in Brisbane alleging that Seal-A-Fridge Pty Ltd engaged in conduct
that was, in all the circumstances, unconscionable, including:

• unreasonably withholding consent to the transfer of franchises

• unilaterally increasing the fees associated with the national Seal-A-Fridge
telephone number contrary to franchise agreements

• disconnecting franchisees from the national Seal-A-Fridge telephone
number to procure agreement to the increased fees

• failing to act in good faith towards its franchisees.
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4.7. The ACCC also notes that in the period between the introduction ofs. 51AC in
1998 and November 2007, at least 90 private actions pleading s. 51AC were
brought before various courts. Unconscionable conduct was successfully argued
in three of these cases:

•
•

•

Coggin v. Telstar Finance State Company (Q) Ply Ltd (2006) FCA 191.

Boral Formworkv. Action Makers (2003) NSWSC 713.

Automasters Australia Ply Ltd v. Bruness Ply Ltd (2002) WASC 286.

4.8. Recently, there has also been one further successful private action alleging
unconscionable conduct. In this case an Allphones franchisee successfully argued
that the franchisor had engaged in conduct that was in all the circumstances,
unconscionable.' As noted in paragraph 4.6 above, the ACCC has also
commenced proceedings against Allphones for breaches of the Act, including
unconscionable conduct.

4.9. The jurisprudence highlights that there is a difference between unfair and
unconscionable conduct and that s. 51AC is not intended to prohibit conduct that
is merely unfair. Instead, s. 51AC recognises there may be an inequality of
bargaining position in arrangements betweensmall business and larger, more
powerful organisations (such as large franchisors), and aims to afford small
businesses protection from exploitation from a stronger party. This exploitation,
however, must go beyond normal hard commercial dealings to be unconscionable
conduct.

4.10. Small businesses such as franchisees are therefore afforded protection when they
acquire goods or services from corporations in a superior bargaining position.
The ACCC's experience is that unconscionable conduct may be found to exist
where franchisors have, in all the circumstances, acted in a harsh and oppressive
manner towards their franchisees, taking advantage of their stronger position for
other than legitimate business reasons.

Misleading or deceptive conduct (s. 52 of the Act)

4.11. A significant number of franchising-related complaints made to the ACCC
involve allegations ofmisleading or deceptive conduct. The ACCC has taken a
number of franchisors to court for misleading or deceptive conduct, for example":

• ACCC v Global Prepaid Communications Ply Ltd (ACN 095 154 108) (in
liquidation) NSD 328/2003.

• Imagine Essential Services Limited (2008) (settled by consent).

7 Hoy Mobile Ply Ltd v AI/phones Retail Ply Ltd (No.2) [2008] FCA 810.

Details of these cases are in Annexure 1.
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•

•
•
•

Photo Safe Australia Pty Ltd, Data Vault Services Pty Ltd and Networks Pty
Ltd (2006) (settled by consent).

Maintenance Franchise Service Services Pty Ltd (2006) (settled by consent).

Office Support Services International (2005) (settled by consent).

Little Joe and Joey's (2005) (settled by consent).
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5. Statistical information on the franchising
sector

5.1. Despite the importance of franchising to the Australian economy, relevant
information about the franchising sector is limited. While certain information
about the sector is produced by Griffith University and sponsored by the
Franchising Council ofAustralia through their survey of franchisors and
franchisees every two years, there remains a question ofwhether more
comprehensive data about the sector would better inform prospective franchisees.

5.2. In the interest of gaining a more thorough understanding of the franchising sector,
the collection of more targeted and comprehensive information about the
franchising sector would be useful in assisting the ACCC and others to improve
the focus ofcompliance and education activities.

5.3. The lack of officially collected and publicly available data on the franchising
sector contrasts with the level of information available about general business
demography in Australia (see, for example, the Australian Bureau of Statistics
publications Australian Small Business Operators-Findings From The 2005 and
2006 Characteristics ofSmall Business Surveys, Cat. no. 8127.0 and Counts of
Australian Businesses, Including Entries And Exits, Cat. no. 8165.0). This lack of
data is a key impediment to a better understanding of the dynamics of the
franchising sector and the issues it faces.

5.4. If this information were available, it would paint a more accurate picture of the
franchising sector, which would allow the ACCC to put our complaints data in
context and more accurately understand issues facing the sector. Regular and
reliable statistical information about the sector would assist the ACCC to focus.
our education, liaison and enforcement work more effectively. The provision of
regular statistics on the sector may also help to better inform public debate about
franchising.

5.5. Statistical information about the franchising sector may also provide prospective
franchisees with valuable information about franchising, enabling them to make
an informed assessment about which franchise might suit them best. This kind of
information is also likely to result in increased competition.

5.6. Statistical information that may be useful to the ACCC and prospective
franchisees includes information describing the demographics and
psychographies of the franchising sector.

Recommendation: The committee consider the targeted collection andpublication of
information about the franchising sector to assist the ACCC, other government
agencies, franchisees andprospective franchisees to better understandfranchising.
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6. Good faith

6.1. The ACCC recognises the Parliamentary Joint Committee on Corporations and
Financial Services may be considering a proposal by some industry participants
that a general obligation to act in good faith be imposed under the Franchising
Code.

6.2. If a general provision of good faith were inserted into the code as a separate cause
of action, the ACCC would have concerns about the practical implications such a
clause could have on the operation of the code and the work of the ACCC.

6.3. Specifically, we note there is a degree of uncertainty about the meaning ofa
statutory obligation to act in good faith. The ACCC's view is that good faith is
difficult to define independently or reduce to a rigid rule, and if an obligation to
act in good faith were included in the code, the meaning of good faith would have
to be considered separately in each case depending on its particular facts. This
may introduce ambiguity and confusion about the rights and responsibilities of
franchisors and franchisees, and potentially increase disputes and conflict among
franchising participants.

6.4. As such, our view is that a general obligation to act in good faith should not be
included in the code. However, we also note that the parties to a franchise
agreement have the power to negotiate an obligation to act in good faith in their
agreement.

19



7. Dispute resolution provisions under Part 4 of
the Franchising Code

7.1. The Franchising Code provides for mediation through the Office of the Mediation
Adviser (OMA) to resolve disputes between parties to a franchise agreement. The
ACCC may only become involved in a franchising dispute where there is a
breach of the code or the Trade Practices Act. However, most franchising
disputes relate to a breach of the franchise agreement, not a breach of the code or
the Act.

7.2. The nature of franchising means many are smaII- or medium-sized enterprises
where owners have a large share of their wealth at stake. In particular, to have the
funds necessary to start operating a franchise business, a franchisee will
sometimes have taken out a loan that may be secured by a mortgage on the family
home. Consequently, franchisees involved in disputes with their franchisors
sometimes stand to lose (or have already lost) a significant share of their personal
assets and may not be able to afford litigation.

7.3. Serious franchising disputes can escalate quickly and a franchisee may feel
forced to accept whatever settlement the franchisor proposes because they have
limited financial resources and do not see any alternative.

7.4. The ACCC notes that between 1 October 1998 and 21 August 2008, the OMA:

•
•

•

received 3123 inquiries

appointed a mediator in 940 matters

achieved an average settlement rate of 75 to 76 per cent.

7.5. The OMA settlement success rate between January and June 2008 was
73 per cent.

7.6. Nevertheless some franchisees and industry associations do not believe that
mediation alone can always deliver a just outcome because of the franchisees'
relative lack of bargaining power. In addition, the practice by some franchisors of
offering settlements on a 'take-it-or-Ieave-it' basis can result in ongoing systemic
dissatisfaction within the relevant franchise system,

7.7. Given the level ofpublic concern, we feel an evaluation of the current mediation
model is warranted. In particular, the ACCC's view is that strengthening the
mediator's role could be an alternative worth exploring.

7.8. Although some stakeholders advocate an arbitration model, the ACCC's view is
that such a model may be necessary for only a minority of difficult cases.

Recommendation: The committee considerreviewingthe mediation model underthe
code.
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A cost-effective dispute resolution system

7.9. The ACCC's view is that dispute resolution for franchising disputes must be
timely, accessible and cost-effective. This is because many franchisees cannot
afford to pay large legal fees to help resolve their disputes and some franchisees
face significant personal losses if their disputes are not resolved quickly (e.g. they
may lose their house, savings, relationships, etc.),

7.10. The OMA offers specialised mediation services for franchisees and franchisors in
dispute. The OMA was established in 1998 by the federal Office of Small
Business to help franchisors and franchisees resolve their problems without going
to court.

7.11. A written request to the OMA initiates the procedure for accessing mediation
services; within 14 days of receiving the letter, the OMA appoints amediator to
administer the mediation.

7.12. The maximum fee for a mediator is $275 an hour (GST-inclusive), with a
maximum ofthree hours for preparation. According to the OMA, the average
mediation costs each party about $1400. The parties pay these fees directly to the
mediator, and no fee is payable to the OMA. The parties might share additional
expenses such as the cost of room hire and any necessary travel expenses ofthe
mediator. The parties also pay their own expenses for any preparation for, or
representation at, the mediation-such as legal, financial or other advice.

7.13. We note that anecdotal evidence suggests that the cost of the code's dispute
resolution scheme may be a disincentive to some franchisees.

7.14. Dispute resolution for businesses is also sometimes subsidised by the Australian
Government and by some state governments. For example, the Office of the
Victorian Small Business Commissioner (VSBC) offers such a mediation service
in franchise disputes.

7.15. To access this mediation service, the business submits an application detailing the
issues and parties involved. When all parties agree to mediation, the
Commissioner appoints a mediator and the VSBC arranges the date, time and
venue. The venue can be in a regional location.

7.16. The person selected from the Panel ofDispute Resolution in respect ofa
particular matter will receive the $390 per session payment from the parties (the
cost is shared between the parties); they also invoice the VSBC for $310 per
session (GST-inclusive) for the mediation or alternative dispute resolution.
Furthermore, the capped cost of mediation per party is $195 per session. Most
mediations are concluded in a single session.

7.17. According to the VSBC, the number of business owners with mainstream
contractual and franchise disagreements seeking mediation has increased
noticeably in the past 18 months. The VSBC noted the requests for mediation
during that period have increased from around 2 per cent to around 15 per cent.
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7.18. The VSBC also notes that the lower costs associated with mediation have
contributed to the jump in franchisees seeking mediation for disputes.

7.19. The ACCC notes that there has been some focus on the OMA's profile in the
franchise community. The ACCC believes there is merit in considering whether a
title that more clearly identifies the OMA's role to the franchising sector could
help raise its profile.

Recommendation: Mediation costs incurredby thefranchisees to a dispute underthe
codeshould be reviewedto promote access to mediation under the code tofranchisees.

Recommendation: The committee considerwhethera title that more clearlyidentifies
the OMA 'srole to thefranchising sectorcouldhelp raise itsprofile.
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8. Other related matters

Drawing on our experience as the national regulator of the franchising sector and in
consideration of our franchising-related complaints data, the ACCC has a number of
other observations and comments about the Franchising Code's operation for
consideration by the Parliamentary Joint Committee on Corporations and Financial
Services.

8.1. Prescribing specific pecuniary penalties for breaches of the code

a) The ACCC notes that provisions within parts IVA (unconscionable
conduct),IVB (industry codes) and V (consumer protection) of the
Trade Practices Act are all relevant to conduct within the franchising
sector. Each part provides the ACCC, subject to the facts of a matter,
with alternative enforcement tools. The Act provides a number of
remedies for breaches of these parts, including injunctions,
compensation orders, damages, the setting aside or varying ofcontracts,
and corrective advertising orders.

b) However, in the ACCC's view these remedies do not provide as
effective a deterrent against a breach of the code as would pecuniary
penalties. For example, Bon Levi (who sold various distributorships
under the Little Joe and Joey's brands) has repeatedly come to the
attention of the ACCC as having breached the code (and engaging in
misleading or deceptive conduct) despite the ACCC's previous action
against him.

c) The ACCC's view is that civil pecuniary penalties would provide
greater assistance in deterring illegal conduct than the current remedies
noted above. In its submission to the Productivity Commission's review
ofAustralia's consumer policy framework, the ACCC recommended
the introduction of civil pecuniary penalties for contravention of Part V
of the Act. The ACCC notes that the Productivity Commission
subsequently recommended the introduction of civil pecuniary penalties
as an additional enforcement tool under Part V of the Act,"

d) The ACCC also recommends that the committee consider whether civil
penalties should be introduced for breaches ofparts IVA and IVB of the
Act. Further, we consider that the ability to obtain civil pecuniary
penalties, declarations and injunctive relief, and other measures such as
corrective advertising within a single action, would significantly
enhance the ability of the ACCC to obtain effective outcomes.

9 See Recommendation 10.1 ofthe Productivity Commission's report, Review ofAustralia's
Consumer Policy Framework, vol. 2, p. 251.
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e) Further, if the ACCC were able to conduct risk-based audits of
franchisors' records (e.g. disclosure documents), this could enhance
compliance with the Franchising Code. The ACCC is aware of reports
that franchisees will sometimes not make a complaint to the ACCC for
fear of retribution by the franchisor. If the ACCC were to be given the
power to conduct audits of franchisor records, this would enable the
ACCC to investigate matters raised confidentially or anonymously.

Recommendation: The committee consider whether:

• the introduction of civil pecuniarypenaltiesfor a breach ofparts IVA
(unconscionable conduct), IVB (breach ofthe code), and V (consumer
protection) ofthe Act would improve compliance with the Act

• the ACCe should be given powers to facilitate the conduct ofrisk-based
audits offranchisors' records.

8.2. Reviewing the disclosure document to make it more meaningful to
franchisees

a) It is the ACCC's view that the disclosure requirements of the code should:

•

•

deter franchisors from engaging in conduct where prospective
franchisees are led to believe that a franchise will be successful when
there is little chance that this will occur

ensure prospective franchisees are well informed about all the factors
that they should consider before entering into a franchise.

b) We note the recent franchising inquiries in South Australia and Western
Australia recommended greater disclosure under the code, although
contributors to both inquiries also:

• acknowledged that more disclosure is not necessarily better

• expressed concerns that prospective franchisees may not be reading or
understanding the disclosure they currently receive.

c) To increase the effectiveness of the code's disclosure requirements, it is our
view the code should be amended so that franchisors' disclosure documents
are more clear and relevant so they can be readily understood by
franchisees and prospective franchisees.

d) It is our view this could be achieved by:

i. Reviewing the statement on the front page ofthe disclosure document

The statement on the front page of the disclosure document may be able to
be amended to make it shorter and more easily understood.
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Specifically, it may be useful to include the following information in the
statement:

•

•

•

•

•

•

•

a general warning that all franchise agreements carry risks

the franchisee should obtain legal, accounting and business advice
before entering into a franchise agreement

a franchise agreement is legally binding on the franchisee and the
franchisee should seek independent legal advice to ensure that they
understand and agree with all their obligations under the franchise
agreement as well as any other agreement they have to sign (i.e, a
lease) before signing

the franchisee should contact as many current and past franchisees as
possible before entering the franchise

the franchisee should work with their own accountant and/or business
adviser to prepare a business plan before signing the franchise
agreement

the franchisee should check their franchise agreement for what will
happen at the end of the franchise agreement, including whether they
will be entitled to any goodwill

the franchisee should be aware that if the franchise fails, the franchisee
may still owe obligations under any other agreement they have signed
(Le. the lease).

ii. Reviewing the substantive part ofthe disclosure document

It is alsoour view that the substantive part of the disclosure document
should be changed and reordered to make it shorter, more relevant and
easily understood by franchisees and prospective franchisees. (See the
Productivity Commission's Review ofAustralia's Consumer Policy
Framework.)

The disclosure document could be improved by:

•

•

•

grouping together related information and ordering the disclosure
document according to how important the information is to the
viability of the franchise

considering limiting information that simply references clauses in the
franchise agreement (i.e, items 15, 16 and 17 ofannexure 1 of the
code)

removing or improving the provision of information that is too vague
to be helpful (e.g. we have seen disclosure documents that state that
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•

•

•

'the franchisee must supply the goods specified by the franchisor from
time to time')

providing more tables and headings to break up the document and
make it easier to scan for relevant information

providing information in point form wherever possible

removing requirements to provide information which does not assist
prospective franchises in assessing the viability of the business, for
example, the payments to agents for the recruitment of the franchisee.

Recommendation: The committee consider reviewing the requirements ofthe
disclosure document to make it more meaningful to franchisees andprospective
franchisees.

8.3. Amending the code to expressly prohibit franchisors from limiting the
disclosure of relevant information to prospective franchisees

a) The ACCC notes the code prohibits a franchisor from inducing a franchisee
not to associate with other franchisees or prospective franchisees for a
lawful purpose. However, we are also aware that some franchise
agreements contain a confidentiality clause that may prevent important
information from being disclosed to existing franchisees or prospective
franchisees.

b) These kinds of clauses can circumvent the purpose of the code's prohibition
against a franchisor inducing franchisees and prospective franchisees not to
associate. In particular, a prospective franchisee may be unable to receive
full relevant information on whether they should purchase a franchise from
a past or current franchisee because ofa confidentiality restraint imposed
by the franchisor.

c) Prospective franchisees need access to all relevant information about the
franchisor-particularly information from past and current franchisees-to
make an informed decision about whether they should purchase the
franchise. At a minimum, they should also have the capacity to provide this
information to their own professional business advisers (such as their
accountant or lawyer) so that the franchisee can make a more informed
decision about whether to invest in a franchise system.

d) The ACCC notes the recent South Australian inquiry into franchising found
some franchisors have used confidentiality agreements to prevent current or
former franchisees from giving information to the prospective franchisees
about the franchise system they are proposing to enter into.

e) In particular, the ACCC notes the finding of the South Australian inquiry
that the use of confidentiality agreements to protect information about past
business operations appears to be a clear attempt to defeat the purpose of
the disclosure provisions in items 6.4 and 6.5 of the code.
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Recommendation: The committee consider whether the code should expressly prohibit
franchisors from limiting the disclosure ofrelevant information to prospective
franchisees, for example through the use ofconfidentiality agreements or clauses.

8.4. End of franchise agreement

The ACCC notes that the Franchising Code currently focuses on issues of the
pre-contractual disclosure, dispute resolution and procedures for termination. The
ACCC recognises that as franchising systems mature, it will be appropriate to
consider how franchisees exit those systems or renew their commercial
relationship.

Issues for consideration might include clarification of:

(i) Renewal offranchise agreements

a) The ACCC notes that some parties in the franchising industry have
raised questions about franchisee rights at the expiry of franchise
agreements.

While it is ultimately in the power of the parties to negotiate what will happen at
the end oftheir agreement, in the interests ofgreater transparency the committee
should consider a requirement that franchisors explicitly advise prospective
franchisees about their rights to renew or extend their franchise agreement and
about whether goodwill may accrue to the franchisee upon exiting the system.

(ii) Franchisee exit in the event offranchisor failure

a) The ACCC notes that franchisees often lose their business and their
livelihood when their franchise system fails. The recent failure of the
Kleins Jewellers franchise system has highlighted this issue.

b) Clause 23 of the code allows a franchisor to terminate the agreement
if the franchisee goes into liquidation or administration, although
there is no corresponding clause that would enable franchisees to
terminate the agreement when their franchise system is liquidated or
goes into administration.

c) Under clause 18(2)(g) of the code, the franchisor must give written
notice to a franchisee or prospective franchisee when the franchisor
becomes an externally administered body corporate, within a
reasonable time (but not more than 14 days) after the franchisor
becomes aware of it.

d) However, the appointment of an administrator for a franchise system
under Part 5.3A of the Corporations Act 2001 does not, of itself,
terminate or constitute a repudiation of the franchise agreement."

10 . Smith v FCT(1997) 71 FeR 150.
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e) Corporations law also dictates that secured creditors are the first
priority when a company fails, followed by unsecured creditors and
shareholders. Other parties such as franchisees have few rights and as
such, when a franchisor fails:

• franchisees are often terminated with little prospect of
compensation or ability to continue trading and suffer
significant financial losses as a result

• although franchisees are no longer receiving any support
or services from the franchisor, they may still be required
to pay franchise fees (including royalty payments) and
advertising levies to the liquidator until the franchisor is
wound up.

Recommendation: The ACCC recommends the committee consider whether:

•

•

to require franchisors to explicitly advise prospectivefranchisees about
their rights to renew or extend their franchise agreement and about whether
goodwill may accrue to the franchisee upon exiting the system

some measure might be warranted to protectfranchisees in circumstances
where their franchisor fails-for example, granting them the right to exit the
franchise agreement.
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Annexure 1

ACCC litigation in relation to franchising related matters

•

•

•

ACCC v Simply No Knead (Franchising) (2000) FCA 1365: in this case the
court found that the refusal by the franchisor to supply products to
franchisees unless they agreed with unreasonable terms was an exertion of
undue pressure. This and the use of unfair tactics against the franchisees
amounted to unconscionable conduct in breach of s. 51AC of the Act.

ACCC v Global Prepaid Communications Ply Ltd (ACN 095 154 108) (in
liquidation) NSD 328/2003; Nicholas Yates v. ACCC (appeal) NSD
573/2006 and NSD574/2006: the ACCC alleged that Global Prepaid and In
Touch had misled businesses about the profitability and operations ofpre
paid phone card and vending machine distributorships. Justice Gyles found
that Global Prepaid, In-Touch and a number ofnamed individuals repeatedly
engaged in misleading or deceptive conduct.

ACCC v 4WD Systems Ply Ltd (2003) FCA 850 (13 August 2003): the
ACCC alleged 4WD Systems engaged in unconscionable conduct by
refusing to deliver stock ordered by franchisees, supplying poor
quality/damaged stock to franchisees, refusing to provide refunds for these
products, refusing to provide copies of the franchise agreement, refusing to
provide disclosure documents, refusing to negotiate with franchisees in
relation to the franchise agreements and competing directly with the
franchisees.

The court held that this conduct was not unconscionable, even if all the
allegations were considered cumulatively. The court held that s. 5IAC was
not a general catch-all provision and that it was necessary to show the
conduct was so unacceptable that it could properly be described as
unconscionable.

• ACCC v Chaste Corporation (2005) FCA 1212: on 2 September 2005 the
ACCC obtained record penalties for resale price maintenance ofmore than
$1 million against weight loss venture Chaste. Allegations of misleading or
deceptive conduct and breaches of the code were also made. In his
judgement, Justice Lander said it was clear that the business opportunities
presented by Chaste were not genuine.

• ACCC v Kyloe Pty Ltd (2007) FCA 1522 (18 October 2007): the ACCC
alleged that Kyloe and Impact Design Accessories Pty Ltd had contravened
the code and s. 5IAD of the Act. However, Justice Tracey dismissed the
ACCC's application because she found the Polar Krush ice drink business
conducted by Kyloe and Impact did not constitute a franchise agreement as
defined by the code. Justice Tracey noted that had a franchise agreement
existed, to which the code applied, both Kyloe and Impact would have
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contravened the code. This case has further clarified the meaning ofa
franchise agreement under the code and the circumstances where the code
applies.

• Arnolds Ribs and Pizza (Australia) Pty Ltd: in 2004 the ACCC alleged
that the Arnolds Ribs and Pizza franchisor had engaged in misleading,
deceptive or unconscionable conduct in promotion of its franchised fast food
business in breach of ss. 52, 59(2) and 51AC of the Act. The court declared,
by consent, that the Arnolds franchisor had engaged in unconscionable
conduct and ordered Arnolds to pay $200 000 to affected franchisees.

• Cheap as Chips Pty Ltd: in 2003 the ACCC obtained consent orders that
the franchisor had engaged in unconscionable conduct towards its
franchisees. The ACCC alleged that Cheap as Chips had terminated franchise
agreements, imposed new and unreasonable conditions and threatened to
suspend franchisees from work or cancel franchises when imposing these
conditions. It was also alleged that Cheap as Chips had contravened the code
by inducing a franchisee not to associate with other franchisees and not
following the dispute resolution or termination procedures set out in the
code.

• Contact Plus Group Pty Ltd (in liquidation): in February 2006 the ACCC
obtained consent orders that 'licence agreements' marketed by Contact Plus
and its director were in fact franchise agreements.

• Imagine Essential Services Limited: on 4 March 2008 the ACCC obtained
orders by consent in the Federal Court against Imagine Essential Services
Limited for engaging in misleading or deceptive conduct in connection with
the sale of licences to operate a system relating to the supply of essential
services such as telephony and electricity. The alleged false, misleading or
deceptive representations related to the profitability of the Imagine licensing
system and the number ofcustomers to whom Imagine would give licensees
through the system.

• 'Little Joe and 'Joey's': on 28 March 2005 the ACCC obtained declarations
in the Federal Court that the promoter ofthe Little Joe and Joey's franchises,
Mr Bon Levi (aka Ron Frederick) had breached the code and engaged in
misleading or deceptive conduct. On the application of the ACCC, Justice
Keifel also made an order restraining Mr Bon Levi from offering and
entering into franchise agreements in respect of a number of businesses
associated with Mr Levi.

On 13 June 2007 the ACCC commenced proceedings in the Federal Court
for contempt of court for breaching the orders made by Justice Keifel. In
particular, the ACCC alleges that between December 2005 and September
2006 Mr Levi sold five business opportunities to people located in Sydney,
Melbourne and Perth without complying with the orders. The business
opportunities involved photographic, gas conversion and Little Joe snack
food distribution businesses.
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•

•

•

•

•

Maintenance Franchise Services Pty Ltd: in March 2006 the ACCC
obtained consent orders in the Federal Court that Maintenance Franchise
Services and its managing director had engaged in misleading or deceptive
conduct by making a number of representations without reasonable grounds.
These representations included that franchisees would, or could, earn high
incomes from repeat business and did not have to engage in selling activities
in order to successfully operate a franchise. In a separate private action
brokered by the ACCC, it was agreed that 11 of the affected former
franchisees would also receive agreed amounts ofcompensation from the
franchisor's insurer.

Office Support Services International: in May 2005 the ACCC obtained
consent orders (including declarations) in the Federal Court that Office
Support Services International and its director had breached the code and
engaged in misleading or deceptive conduct in their dealings with
prospective franchisees.

Photo Safe Australia Pty Ltd, Data Vault Services Pty Ltd and ie
Networks PtyLtd: in April 2006, following ACCC action, the Federal
Court declared the managing director ofPhoto Safe, Data Vault and ie
Networks (all in liquidation) had misled and deceived 37 small business
investors in a series of scams that offered prospective franchisees high
returns that never materialised.

Suffolke Parke Pty Ltd (Cheesecake Shop master franchisee) (2002): the
court issued consent orders that the franchisor, Suffolke Parke (Cheesecake
Shop), and its director, Mr Gregory George Bradshaw, had acted
unconscionably toward its tenant. The court has also declared that the
company and Mr Bradshaw had breached the code by refusing to attend
mediation.

Synergy in Business Pty Ltd (in liquidation): on 28 January 2004 the
ACCC obtained consent orders (including declarations) in the Federal Court
in Sydney that licence deals sold by Newcastle-based Synergy in Business
were in fact franchise agreements and that Synergy and its directors had
contravened the code and therefore s. 51AD of the Act.

Court enforceable undertakings in franchising related
matters

• JV Mobile: in April 2007 the ACCC accepted court enforceable
undertakings from JV Mobile after the ACCC raised concerns that
JV Mobile had promoted and advertised its business network as a franchise,
and had sought and/or received payments pertaining to a franchise business
from JV Mobile retailers without giving them all the safeguards available
under the code.
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•

•

•

•

Lawson's Trading: in February 2004 the ACCC accepted court enforceable
undertakings from Lawson's Trading Co. Pty Ltd relating to alleged
contraventions of the code.

Quiznos: in August 2007 the former Australian master franchisee for the
Quiznos sub chain ofquick service restaurants gave court enforceable
undertakings after the ACCC raised concerns that Quiznos may have made
representations that were misleading or deceptive, or likely to mislead or
deceive. The ACCC and Quiznos agreed to resolve the matter by means of an
undertaking under which payments will be procured by Quiznos from an
independent third party and offered to former franchisees in accordance with
the undertaking.

Scotty's Premium Pet Foods: in November 2006 the ACCC accepted court
enforceable undertakings from Scotty's Premium Pet Foods following swift
action about concerns that Scotty's may have breached the code and engaged
in unconscionable conduct towards its franchisees.

You Can Bake-It Franchising Pty Ltd: concerns were raised by a number
of existing franchisees regarding the disclosure document provided by You
Can Bake-It Franchising. The ACCC was concerned that sections of the
disclosure document were ambiguous or potentially misleading. In January
2005 the ACCC obtained undertakings that You Can Bake-It would remedy
the issues so they would not recur.
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Annexure 2

Litigation and settled matters in relation to unconscionable
conduct

•

•

•

ACCC v Simply No Knead (Franchising) (2000) FCA 1365: the court found
that Simply No Knead had engaged in unconscionable conduct in their
behaviour towards franchisees. Simply No Knead had threatened to withhold
obligatory disclosure documents unless each franchisee gave written consent
to renew the agreement and competed directly with the franchisees in a way
that was calculated to harm their business.

ACCC v 4WD Systems Pty Ltd (2003) FCA 850 (13August 2003): the
ACCC alleged that 4WD Systems engaged in unconscionable conduct by
refusing to deliver stock ordered by franchisees, supplying poor
quality/damaged stock to franchisees, refusing to provide refunds for these
products, refusing to provide copies of the franchise agreement, refusing to
provide disclosure documents, refusing to negotiate with franchisees in
relation to the franchise agreements and competing directly with the
franchisees.

The court held that this conduct was not unconscionable, even if all the
allegations are considered cumulatively. The court held that s. 51AC was not
a general catch all provision, and what was necessary was to show that the
conduct was so unacceptable that it could properly be described as
unconscionable.

ACCC v Oceana Commercial Ply Ltd & Ors (2003) FCA 1516: this case
involved a number ofallegations ofmisleading and deceptive conduct related
to the marketing of investment properties on the Gold Coast, made against
Oceana Commercial Pty Ltd and several other respondents including
subsidiary companies and company owners. One aspect of this case was the
allegation that the Commonwealth Bank had acted unconscionably in that it
agreed to loans despite being aware that the fair market values of units being
sold were far less than the values being touted by the sales staff and the
actual sale prices.

The court found that the bank had not acted contrary to good conscience in
failing to warn the complainants that they had contracted to purchase a unit
at a price far above its market value.

• ACCC v Dataline.Net.Au Ply Ltd (2006) FCA 2010; 24 November 2006)
(2006) FCA 1427 (3 November 2006): Justice Kiefel held that Dataline had
engaged in unconscionable conduct in not permitting small ISPs to obtain
legal advice before signing their contracts with Dataline, and threatening the
ISPs with disconnection if they did not agree to sign further agreements with
Dataline.
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•

•

•

•

•

•

•

•

Arnolds Ribs and Pizza (Australia) Pty Ltd (2004): the court declared, by
consent, that Arnolds Ribs and Pizza franchisor had engaged in misleading,
deceptive or unconscionable conduct in promotion of its franchised fast food
business.

Australian Industries Group Pty Ltd (Half Price Shutters) (2005): the
court granted, by consent declarations that AIG had had engaged in
unconscionable conduct.

Avanti Investments Pty Ltd (2003): the court declared by consent that the
Avanti Investments engaged in unconscionable conduct when it made
farmers sign new agreements over time that significantly reduced the amount
ofwater available to the farmers, while representing to the farmers that the
new agreements were the same as their original agreements (which they were
not).

Brambles Australia Ltd (Cleanaway) (2006): the court declared that
Cleanaway engaged in unconscionable conduct in contravention of s. 51AC
ofthe Act in that the conduct occurred in circumstances where unfair tactics
were used, and where Cleanaway did not act in good faith.

Cheap as Chips Pty Ltd (2003): in 2003 the ACCC obtained consent orders
that the franchisor had engaged in unconscionable conduct towards its
franchisees. The ACCC alleged that Cheap as Chips had terminated franchise
agreements, imposed new and unreasonable conditions and threatened to
suspend franchisees from work or cancel franchises when imposing these
conditions. It was also alleged that Cheap as Chips had contravened the code
by inducing a franchisee not to associate with other franchisees and not
following the dispute resolution or termination procedures set out in the
code.

Daewoo Heavy Industries (2003): the court declared, by consent, that
Daewoo Australia engaged in misleading and unconscionable conduct
including by entering into an agreement that led Porter Crane to believe it
would be the only Queensland dealer for the term of the agreement, and
would have an option to renew the initial term of the agreement although
Daewoo did not intend to appoint Porter Crane as its exclusive Queensland
dealer but intended to appoint a national dealer whose territory would
include Queensland.

Kwik Fix International (2004): this matter involved allegations of
unconscionable conduct, misleading or deceptive conduct, and
contraventions of the code with respect to the sale of a franchise and the
course of the business relationship thereafter. Throughout Kwik Fix
maintained its intention to fight all allegations. The ACCC negotiated a
settlement to the matter whereby Kwik Fix would provide some relief to the
complainant.

Leelee Pty Ltd (2000): the court declared, by consent, that Leelee Pty Ltd
had engaged in unconscionable conduct towards one of its tenants by
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consenting to, or giving approval for, another tenant to infringe on the
exclusive menu entitlements conferred by Leelee on one of its tenants.
Leelee also specified the price at which its tenant sold their dishes in a
manner which unfairly discriminated against, or inhibited, the tenant's ability
to determine the prices at which its dishes were sold in competition with
another tenant.

• Moore Talk Communications Pty Ltd (2004): this case involved
allegations of misleading or deceptive conduct and unconscionable conduct.
The ACCC obtained undertakings from Moore Talk that it would review its
operating procedures, review their trade practices compliance program and
cause an independent audit of their trade practices compliance program.

• Suffolke Parke Pty Ltd (Cheesecake Shop master franchisee) (2002): the
court issued consent orders that the franchisor, Suffolke Parke Pty Ltd
(Cheesecake Shop), and its director, Mr Gregory George Bradshaw had acted
unconscionably toward its tenant. The court has also declared that the
company and Mr Bradshaw had breached the code by refusing to attend
mediation.

• Westfield Indooroopilly (2004): the ACCC began proceedings against
Westfield in October 2001 alleging misleading or deceptive conduct and
unconscionable conduct in breach of the Act. The matter was settled with
Westfield agreeing to pay an amount to the former retail tenants of a shop at
the IndooroopiUy Shopping Centre in Brisbane (formerly managed by
Westfield) and providing an undertaking to the Federal Court of Australia
that, in future, it will use a specific release of liability clause when entering
into settlement agreements with retail tenants. Westfield has provided an
undertaking to the Federal Court addressing the ACCC's concerns that a
condition sought through its solicitors from the former tenants during
settlement ofprivate litigation between Westfield and those tenants may have
contravened s. 51AC ofthe Act. There was no finding made with respect to
the allegations ofmisleading and deceptive conduct.
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the Parliamentary Joint Committee on Corporations and

Financial Services - Opportunity not opportunism:
improving conduct in Australian franchising

Overview and executive summary

On 1 December 2008, the Parliamentary Joint Committee on Corporations and Financial
Services (Joint Committee) tabled its report Opportunity not opportunism: improving
conduct in Australianfranchising. The Joint Committee considered that, by making the
improvements to the Franchising Code of Conduct (Franchising Code) recommended in
its report and by allowing the 1 March 2008 amendments to have an impact, the existing
regulatory framework is developing into the most appropriate mechanism for fostering
franchising in Australia. The Joint Committee made 11 recommendations to improve the
operation of the Franchising Code.

The Government would like to thank the chair, Bernie Ripoll, and all members of the
Joint Committee for the report. The Government would also like to thank those
organisations and individuals who made written submissions, gave evidence at the Joint
Committee's public hearings and engaged in Government consultations to assist in
informing the response to the Joint Committee's report. The Government also
acknowledges state parliamentary inquiries undertaken in Western Australia and South
Australia.

The Joint Committee found that franchising has proved a very popular business model in
Australia. According to a Griffith University Survey I of franchising in Australian in 2008
there are approximately 1,100 business format franchisors and over 70,000 franchisees,
turning over around $61 billion (in 2007)2 and employing over 400,000 people. For
franchisees, the appeal of a franchise is the potential benefits of being able to conduct a
business under an established brand name using tested operational systems. In turn,
franchisors are able to grow their business by allowing others to use the model they have
developed, within an agreement that allows them to retain substantial control over its use
but without the financial risks of significant capital expenditure.

Despite the popularity of franchising in Australia, the Joint Committee's report did find
that the viability and success of individual franchise agreements can be impaired by:

• differing expectations about the obligations of each party to a franchising
agreement; and

• an asymmetric power dynamic within franchise agreements, with potential to lead
to abuse of power.3

I Frazer, Let at. FranchisingAustralia2008SlIn'ey, Asia-Pacific Centre forFranchising Excellence, Griffith University.
2 When car dealershipsand franchised fueloutletsare included, turnover increases to $130 billion.
3parliamentary Joint Committee on Corporations and Financial Services "Opportunity not opportunism: improving conductin
Australianfranchtsing" (December 2008) pxxiii.
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The Government recognises the legitimate concerns that were raised during the Joint
Committee's inquiry and understands the need for parties to a franchise agreement to
behave in a reasonable manner. It also recognises that franchising by its very nature is a
commercial relationship covering a diverse range of market requirements. As such, there
must be flexibility in the franchising system to encourage innovation and growth, but
commercial negotiations must be undertaken without blatant and unfair commercial
practices.

The Government's response to the Joint Committee report is outlined below.

1. Improvements to the enforcement of the Franchising Code of Conduct and the
Trade Practices Act

The Government will introduce a range ofnew enforcement powers under the Trade
Practices Act, including additional powers to enforce the Franchising Code and other
mandatory industry codes.

The Government will greatly strengthen protections for franchising businesses against
unfair practices by other businesses. Penalties of up to $1.1 million will apply to
franchisors or franchisees who engage in unconscionable conduct, or make false or
misleading representations in their dealings with each other, under the Trade Practices
Amendment (Australian Consumer Law) Bill 2009 currently before the Parliament.

The Government will enhance the investigative powers ofthe Australian Competition and
Consumer Commission (ACCC) for franchising by amending the Trade Practices Act
1974 (Trade Practices Act) to allow the ACCC to conduct random audits for the
Franchising Code (and all other prescribed industry codes). At present, franchisees
wishing to complain about franchisors not complying with the Franchising Code may fear
reprisal from franchisors. The ACCC's random audit powers will strengthen franchisor
compliance with the Franchising Code, while relieving franchisees of the fear of
retaliation against them for complaining to the ACCC about franchisor behaviour.

Further, the Government will extend the public warning power available under the Trade
Practices Amendment (Australian Consumer Law) Bill 2009 to include breaches of the
Franchising Code and other industry codes. This warning - or naming and shaming 
power will alert the public to rogue or unscrupulous franchisors.

Under the reforms, where a large number of franchisees are harmed by the behaviour of a
franchisor in breach of the Franchising Code, the ACCC will be able to apply for an order
providing redress to all the franchisees, without requiring every franchisee to be party to
the legal proceedings.

Finally, under the reforms, the ACCC will be able to issue substantiation notices. These
notices will enable the ACCC to quickly and easily require businesses to provide
information to substantiate claims they have made. They will be an effective means of
seeking information which will assist in determining whether a contravention of the
Franchising Code or other codes has occurred.

These powers will be added to the existing remedies for breaches of industry codes which
include:
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• injunctions under section 80 of the Trade Practices Act;

• damages under section 82;

• other remedial orders under section 87 and other provisions;

• declarations about the effect or operation of industry codes, under section 163A;

The Government will introduce legislation to enact this enhanced enforcement package in
early 2010.

2. Measures to better balance the rights between franchisees and franchisors

The Government recognises the need for measures to deal with imbalances in bargaining
power and unreasonable behaviours.

The unconscionable conduct and false and misleading representations sections of the
Trade Practices Act will be strengthened and will serve as a powerful disincentive for
parties in a franchising arrangement to engage in the most obvious and deliberate
breaches of good faith. Amendments to the Trade Practices Act will make it clear that
protection from unconscionable conduct relates not only to the process of settling a
contract but to the terms and conditions of the contract and the ongoing behaviour of the
parties to the contract.

Goodfaith

The Government agrees in principle with the views expressed in the Joint Committee's
report to ensure that franchisors and franchisees undertake their business in good faith.
However, it will deliver improvements in a more certain and targeted way. In summary,
the Government's response to the Franchise report's recommendations on good faith will:

1. amend the Franchising Code to deal specifically with end-of-term
arrangements for all new franchising agreements entered into after the
commencement of the amendments;

2. amend the Franchising Code to include a list of necessary and desirable
behaviours to encourage parties to approach a dispute resolution process in
a reconciliatory manner;

3. refer specific behavioural issues (identified through consultation) to an
expert panel for advice on whether further specific amendments to the
Franchising Code are required to address those behaviours; and

4. amend the Franchising Code to provide that nothing in the Code limits any
common law requirement of good faith in relation to a franchise agreement
to which the Code applies.

The Government made a pre-election statement noting its belief that the Franchising Code
should include good faith obligations as long as the scope of this obligation is well
defined. Concerns were expressed during the consultation process on the options paper
which was issued to prepare this response that a general notion of unfairness or of acting
in good faith would have the effect of increasing risk, increasing business costs and
potentially jeopardising small business financing. Moreover, if the obligation to act in

4



good faith were expressed in very general and high-level terms, it may provide little
practical protection to the parties. The Government's approach would avoid this
uncertainty.

Further, proposals from franchisee representatives for the inclusion of a good-faith
obligation in the Franchising Code have generally been motivated by specific issues that
arise during the term of a franchise agreement such as non-renewal, unforeseen capital
expenditure and unreasonable unilateral variations to the agreement.

The Government considers that specific issues identified through the Joint Committee
inquiry should be dealt with by measures which will address specific behavioural
concerns.

End-ofterm arrangements

The Government will amend the Franchising Code to require franchisors to disclose to
franchisees the process that will apply in determining end-of-term arrangements,
including whether or not there is a right ofrenewal beyond the term ofthe agreement.
Any exit arrangements should give due regard to the potential transferability of equity in
the value of the business as a going concern.

The disclosure of this information is likely to assist in mitigating disputes where one party
has an expectation (not shared by the other party) that the franchise agreement will be
renewed. It will also help to address imbalances in power between franchisees and
franchisors by assisting prospective franchisees to undertake their due diligence to
adequately assess the business opportunity prior to entering into a franchise agreement.

The Government will also introduce amendments to the Franchising Code requiring
franchisors to inform franchisees, at least six months prior to the end of the franchise
agreement, of their decision either to renew or not renew a franchise agreement. Where
franchise agreements are for a term less than six months, franchisors will be required to
inform franchisees at least one month prior to the end of the franchise agreement of their
decision to renew or not renew a franchise agreement.

It is the Government's clear intention that these new end-of-term arrangements will apply
for franchise agreements signed after the date ofamendments to the Franchising Code.
For agreements already in existence, the end-of-term arrangements can be included by the
voluntary agreement of both parties but will not be obligatory.

Dispute resolution process

A second major area of concern identified by the Joint Committee was inappropriate
practices undertaken by parties in dispute mediation processes. The Government will
amend the Franchising Code to include a list of necessary and desirable behaviours aimed
at discouraging behaviour which may impede the effectiveness of the dispute resolution
process under the Code. This list should help encourage parties to a franchise dispute to
approach their dispute in a reconciliatory manner.
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Expert panel

Several areas where parties may engage in opportunistic behaviour were identified in the
Joint Committee's inquiry process. The Government will appoint an expert panel to -,
inquire into and report on the need to introduce measures into the Franchising Code to
prevent specific behaviours that are inappropriate in a franchising arrangement, with
particular reference to:

• Unforeseen capital expenditure;

• Unilateral contract variation;

• Attribution of legal costs;

• Confidentiality agreements; and

• Franchisor-initiated changes to franchise agreements when a franchisee is trying to
sell the business.

The panel will consult with franchising and retail tenancy representatives, small business
organisations, the Australian Competition and Consumer Commission (ACCC) and other
interested parties.

The same panel will also inquire into and report on the need to introduce a list of
examples that constitute unconscionable conduct, or a statement ofprinciples, .in the
Trade Practices Act.

3. Other reforms

The Government will change the name of the Office of the Mediation Adviser to the
Office of the Franchising Mediation Adviser to aid the sector's understanding ofthe role
of this Office.

The Government supports the public release of broad ACCC data on trends of inquiries
and complaints from small businesses and franchising businesses as an indicator of
concerns within the franchising sector as compared with small businesses more generally.
This, along with other measures discussed in the Government's response, will help
increase the Government's understanding of disputation within the franchising sector.

The Government will also introduce amendments to the Franchising Code to require a
statement in the disclosure documents that franchising is a business and that like any
business the franchise (or franchisor) could fail during the franchise term. The
Government will also ask the ACCC to develop additional educational information on the
potential consequences and liabilities franchisees could be exposed to in the event of
franchisor failure. These changes will alert prospective franchisees and their advisers to
the risk of franchisor failure and will assist them in undertaking their due diligence to
adequately assess the business opportunity.

The Government will review the efficacy of these amendments, and the 1 March 2008
amendments, in 2013.
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Government response

The Joint Committee's recommendations and the Government's response to those
recommendations are set out below under the following categories:

• Compliance and enforcement: the Franchising Code of Conduct and the Trade
Practices Act (Recommendations 9, 10, 11 and 2);

• Measures to better balance the rights between franchisees and franchisors
(Recommendations 8 and 5);

• Mediation (Recommendation 6);

• Franchising statistics (Recommendation 7);

• Franchise failure (Recommendations 1 and 4); and

• Future review of the franchising sector (Recommendation 3).

The Government is committed to improving the enforcement regime of the Trade
Practices Act and the Franchising Code to ensure that the legitimate interests of
franchisees and franchisors are protected.

The Government plans to introduce:

• pecuniary penalties for blatant abuse ofa stronger bargaining position;
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• targeted enforcement measures for problems in the franchising sector; and

• improved enforcement and investigative powers for the ACCC.

Pecuniary penalties for breaches ofsection 51AC and 52 ofthe Trade Practices Act

The Trade Practices Amendment (Australian Consumer Law) Bill 2009, introduced on
24 June 2009, will increase the range of penalties and enforcement measures available for
the unfair practices and unconscionable conduct provisions of the Trade Practices Act,
and these will be applicable in a franchising context.

The Government will introduce civil penalties for breaches of the unconscionable conduct
provisions in Part IVA of the Trade Practices Act, including section 51AC. This will
allow the ACCC to respond appropriately to egregious conduct, by applying to the Court
for a civil pecuniary penalty.

The Government will also introduce civil pecuniary penalties for many of the unfair
practices provisions of the Trade Practices Act, such as section 53, which prohibits false
or misleading representations in a number of specific circumstances. Because section 53
prohibits more defined conduct than the general norm of conduct in section 52, the
Government considers it appropriate to apply civil penalties to this specific conduct.
Prohibitions under section 53 that are relevant to the franchising sector include conduct
that:

• falsely represents that goods are of a particular standard, quality, value, grade,
composition, style or model or have had a particular history or particular previous
use (paragraph (a»;

• falsely represents that services are ofa particular standard, quality, value or grade
(paragraph (aaj);

• falsely represents that a particular person has agreed to acquire goods or services
(paragraph (bbj);

• represents that the corporation has a sponsorship, approval or affiliation it does not
have (paragraph (dj);

• makes a false or misleading representation with respect to the price of goods or
services (paragraph (ej);

• makes a false or misleading representation concerning the availability of facilities
for the repair ofgoods or of spare parts for goods (paragraph (eaj);

• makes a false or misleading representation concerning the existence, exclusion or
effect of any condition, warranty, guarantee, right or remedy (paragraph (g».

When the new arrangements are in effect, the ACCC will be able to apply for civil
pecuniary penalties in response to unconscionable conduct and false and misleading
representations. Maximum penalties for this conduct will be $1.1 million for corporations
and $220,000 for individuals.

The Joint Committee recommended that civil pecuniary penalties also apply to section 52
of the Trade Practices Act. The Government does not agree with this recommendation.
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Section 52 is a general prohibition ofmisleading or deceptive conduct in trade or
commerce. Because it is a general norm of conduct and not a specific prohibition, there
are no criminal sanctions for contraventions of section 52. Provisions which attract
criminal liability or civil penalties for breaches are directed at specific wrongdoing which
requires sanction, rather than general behaviour. Since section 52 is not directed at
specific wrongdoing, the Government does not consider that civil penalties would be an
appropriate mechanism for enforcing it, and believes that existing civil remedies are an
appropriate response to breaches of section 52.

The availability of civil and criminal penalties for conduct governed by section 53 will
provide adequate responses to the most serious misleading and deceptive conduct.

Enforcement ofthe Franchising Code

Part VI of the Trade Practices Act creates a number of civil remedies which are available
to those harmed by a breach of an industry code. A franchisor or franchisee who is
adversely affected by the other party's contravention of the Franchising Code could apply
for:

• an injunction, under section 80, to prevent the other party from continuing with
conduct that is causing detriment;

• damages, under section 82, to restore the wronged party to the financial position it
would have been in had the breach not occurred; or

• other orders, under section 87, which can be framed in such terms as the Court
thinks will provide appropriate compensation, or prevent or reduce the loss or
damage suffered as a result of the breach.

The Government will augment this range of remedies with an enhanced enforcement
package for all industry codes, which is described in detail below. Briefly, the new
remedies for breaches of industry codes will include:

• non-patty redress, allowing the Court to order redress for large numbers of
businesses affected by a breach of an industry code. This means that when a large
number of franchisees are harmed by the conduct of a franchisor in breach of the
Franchising Code, the ACCC will be able to apply for an order providing redress
to all effected franchisees, without requiring every franchisee to be party to the
legal proceedings.

• substantiation notices requiring persons subject to industry codes to substantiate
the claims they make in promoting their goods or services; and

• public warning notices, allowing the ACCC to alert the public to conduct which
may be in breach of an industry code.

The existing civil remedies and enhanced enforcement tools will together comprise a
flexible and robust enforcement package, ensuring that industry codes such as the
Franchising Code have the desired effect on the industries to which they apply. The
Government will introduce legislation to enact the enhanced enforcement package in early
2010.
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Further, the Government will develop and release a new policy document setting out the
framework ofPart IVB and the principles used in determining whether codes ofconduct
are appropriate and how they should be framed. This document will provide guidance to
industry, consumer and community stakeholders about the Government's approach to
prescribed codes of conduct.

ACCC investigative powers

The Joint Committee recommended that the ACCC be given the power to investigate
when it receives credible information indicating that a party to a franchising agreement, or
agreements, may be engaging in conduct contrary to their obligations under the
Franchising Code. Several industry codes apply to industries characterised by disparities
in bargaining power, and this leads to fear that more powerful businesses may threaten
reprisal action against less powerful businesses that complain about non-compliance.
Under these conditions, less powerful businesses may bring complaints to the ACCC only
on condition ofanonymity, or may not make complaints at all, and this makes it difficult
for the ACCC to monitor industries for compliance with codes.

The Government notes that the ACCC described this power to the Joint Committee as an
'audit power', and agrees that this is an appropriate enforcement mechanism in the
context of the Franchising Code, as well as other prescribed industry codes.

The ACCC will be given the power to request copies ofdocuments or other information
from persons subject to an industry code. The ACCC will not be required to have any
belief about compliance with the Franchising Code before conducting an audit. To
minimise compliance costs, the power will be restricted to information that is required to
be kept under a prescribed industry code. For example, the ACCC will be able to request
a franchisor to produce a copy of its disclosure document. The Franchising Code
provides that such a document must be kept, and allowing the ACCC to request copies of
disclosure documents, at random, will enable it to ensure compliance with the Code's
obligations. The ACCC's random audit powers will also relieve franchisees of the risk of
retaliation against them for complaining to the ACCC about franchisor behaviour.

Where the documents obtained by the ACCC uncover information that justifies further
investigation, the ACCC will be able to use its existing and additional investigative
powers (for example, its power to obtain information, documents and evidence under
section 155 of the Trade Practices Act, or the power to issue substantiation notices) to
pursue the matter further and, if warranted, take enforcement action.

Pecuniary penaltiesfor breaches ofthe Franchising Code

The Government has considered the Joint Committee's concerns about the enforcement of
the Franchising Code and its recommendation that pecuniary penalties be introduced for
breaches of the Code. Industry codes are an important part ofAustralia's regulatory
framework, and it is vital that they are enforced effectively. Industry codes are a more
flexible form of regulation that, while not a substitute for direct legislation, involve
industry, consumers and other stakeholders in a co-regulatory approach to problems
identified in specific industries, including the franchising industry. In order to ensure that
industry codes adequately address these problems, as outlined in this response, the
Government will act to make their enforcement more effective.
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The Franchising Code is designed to ensure franchisees and franchisors treat each other at
least with a certain minimum standard of fairness, and the Government's proposed
changes to the Franchising Code will improve its effectiveness in promoting fairness and
good practice. When a party to a franchise agreement fails to meet that minimum
standard, and the other party suffers as a result, it is appropriate that the law provide a
mechanism for the wronged party to achieve redress. This redress can be achieved
through the payment ofcompensation or the rectific~tion of contravening conduct.

At this stage, the Government does not propose to introduce civil pecuniary penalties for
breaches of industry codes. However, the Government will keep this matter under review
and allow time for the extensive improvements which will be made to the Franchising
Code to take effect.

Online registration systemfor Australianfranchisors

The Government has investigated the benefits of an online registration system for
franchisors and considers that there are two elements to the Joint Committee's
Recommendation 2.

The first element of the online registration system proposed by the Joint Committee was
to assist those considering entering a franchise agreement and for those monitoring the
sector by acting as a research tool and assisting with data collection on the sector.

Based on the Australian Government Cost Recovery Guidelines the cost to the
Government ofestablishing a franchisor registration system would need to be covered by
a fee which would apply to all businesses within the franchise sector.

Industry input indicates that prospective franchisees, when considering whether to enter
into a franchise system, are interested in the performance of that particular franchise
system and business rather than broad statistics on the franchising sector. The
information (that is the name, nature and size of a franchising system) that would be
available to prospective and existing franchisees through a system of franchisor
registration is unlikely to provide greater benefit than existing broad statistical
information available to the sector through private industry surveys. Therefore, the
benefit of a system of registration for the purposes of statistics collection is unlikely to
outweigh the cost to businesses within the sector.

The second element of the Joint Committee's proposed online registration system was
aimed at improving franchisors' compliance with the Franchising Code. The Joint
Committee considered that this could be achieved through an online system ofannual
registration ofAustralian franchisors requiring them to lodge a statement providing a
guarantee that they are meeting their obligations under the Franchising Code and the
Trade Practices Act.

The Joint Committee considered that it is the proper role of legal advisers to determine
whether disclosure documents and agreements are in compliance with the Code and other
relevant regulation and legislation. The Joint Committee also considered that government
resources are better directed to educational and enforcement responsibilities. As the
Government would not be involved in verifying the accuracy of franchisors' statements of
guarantee, a system of registration ofguarantees is unlikely to provide franchisees with
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any extra benefit as they would still need to undertake their own due diligence to confirm
the accuracy of information on the register. A system of registration of franchisors could
also create an expectation that the franchise has received the endorsement of the regulator.

The Government also considers that the extended powers for the ACCC outlined above
(in response to Recommendations 9, 10 and 11) will encourage franchisor compliance
with the Franchising Code and the Trade Practices Act.

The Government recognises that during the Joint Committee's inquiry legitimate concerns
were raised involving unreasonable and unfair commercial practices and appreciates the
need for parties to a franchise agreement to behave honestly, reasonably and fairly.

Unconscionable conduct

As mentioned above, under the Government's Trade Practices Amendment (Australian
Consumer Law) Bill 2009, the ACCC will be able to apply to the Court for an order that a
person pay a pecuniary penalty for a contravention of the unconscionable conduct
provisions and certain unfair practices provisions of the Trade Practices Act. The
maximum pecuniary penalty available will be $1.1 million for corporations and $220,000
for individuals.

The Government will also introduce amendments to the Trade Practices Act to emphasise
that the terms and progress of a contract are relevant to the finding of unconscionable
conduct. This amendment will increase the understanding and clarity of the
unconscionable conduct provisions.

The Government will appoint an expert panel, which will work with the franchising sector
and other small business organisations, to inquire into and report on the need to introduce
a list ofexamples that constitute unconscionable conduct, or a statement of principles
concerning unconscionable conduct, into the Trade Practices Act. This will give greater
clarity for the franchise sector in understanding what their obligations are.

12



The Franchising Code ofConduct and good faith

The Government made a pre-election statement noting its belief that the Franchising Code
should include a good faith obligation as long as the scope of this obligation is well
defined. In contrast, Recommendation 8 of the Joint Committee's report recommended
the introduction ofa broad and general reference to 'good faith' within the Franchising
Code.

While accepting the intent ofRecommendation 8, there are several problems with the
suggested approach:

• The law on good faith is still evolving. The scope ofthe requirement is unclear.
From a commercial perspective, uncertainty would be increased by an express
statement of the requirement in the Franchising Code. Neither franchisors nor
franchisees would be certain of the occurrence ofa breach. Indeed, it would
require court proceedings to establish that.

• From an economic perspective, in any given situation it is almost certain that the
franchisor's perspective on the scope of the concept will differ from that of the
franchisee. While the franchisor may have ready access to legal advice on what
good faith means, a franchisee will not, so that there will be an information gap.

The extra uncertainty created by the inclusion in the Franchising Code ofa general,
undefined good-faith obligation could be expected to have adverse commercial
consequences for franchisees. Franchisors would seek compensation for the extra risk
they faced through larger franchise fees and more onerous terms and conditions in other
parts of the agreement. And banks and other financiers would be more reluctant to
provide credit to the franchisees and franchisors in these more risky commercial
circumstances.

The Government's response to Recommendation 8 involves:

1. amending the Franchising Code to deal specifically with end-of-term
arrangements for all new franchising agreements entered into after the
commencement of the amendments;

2. amending the Franchising Code to include a list of necessary and desirable
behaviours to encourage parties to approach a dispute resolution process in
a reconciliatory manner;

3. referring specific behavioural issues (identified through consultation) to an
expert panel for advice on whether further specific amendments to the
Franchising Code are required to address those behaviours; and

4. amending the Franchising Code to provide that nothing in the Code limits
any common law requirement of good faith in relation to a franchise
agreement to which the Code applies.

The Government's response to Recommendation 8 addresses the Joint Committee's intent
in a way that is legally feasible and avoids undesirable commercial consequences for
franchising. This alternative approach avoids unnecessary uncertainty and associated
extra costs for franchisees and franchisors. Inserting a general good-faith obligation in the
Franchising Code would increase risks for franchisors who would seek to pass the cost of
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that risk back to franchisees in the form ofhigher franchise fees. Further, financiers
(banks and other lenders) could be expected to be more reluctant to lend to franchises
(franchisors and franchisees) in circumstances where the soundness of contracts is in
question. Small business organisations are already claiming that banks are being too
harsh in their small business lending practices. Inserting a general, ill-defined good faith
obligation into the Franchising Code would only make matters worse.

Rather than introducing a general but uncertain solution, the Government will appoint an
expert panel to inquire into and report on the need to introduce measures into the
Franchising Code to prevent specific behaviours that are not appropriate in a franchising
arrangement. Based on consultations, these behaviours relate to:

• end-of-term arrangements;

• dispute resolution;

• unforeseen capital expenditure;

• unilateral contract variation;

• attribution of legal costs;

• confidentiality agreements; and

• changes to franchise agreements when a franchisee is trying to sell the business.

End-of-term arrangements

The Joint Committee noted that end-of-term arrangements are one of the largest areas of
dispute in the franchising sector. The Government supports the Joint Committee's view
that franchisors should be entitled to decline to renew franchise agreements on expiration
if that is their choice. The Joint Committee did not support an automatic right to renewal
or the requirement for good cause to be shown for not renewing a franchise agreement.

The Government recognises that prospective franchisees' expectations about renewal
need to be better managed, and the financial implications of non-renewal need to be better
understood, before fixed term franchise agreements are initially signed. The Government
agrees that franchise agreements should clearly stipulate what (if any) the end-of-term
arrangements and processes will be, and that these arrangements should be fully and
transparently disclosed to prospective franchisees. The disclosure of this information is
likely to assist in mitigating disputes where one party has an expectation (not shared by
the other party) that the franchise agreement will be renewed. It will also help to address
imbalances in power by assisting prospective franchisees to undertake their due diligence
prior to entering into a franchise agreement.

Therefore, the Government will amend the Franchising Code to require franchisors to
disclose to prospective franchisees the process that will apply in determining end-of-term
arrangements (Recommendation 5). This process should outline what, if any, exit
arrangements would apply. Any exit arrangements should give due regard to the potential
transferability of equity in the value of the business as a going concern. Without limiting
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the items that would need to be disclosed when developing end of term arrangements the
following issues should be considered:"

• Would the prospective franchisee have any options to renew or extend the agreement
beyond the original term? If so, what processes would the franchisor use to determine
whether or not to renew or extend the agreement?

• Information on whether or not the prospective franchisee would be entitled to an exit
payment at the end of the term and, if so, how the exit payment would be determined
and/or earned.

• Details on what arrangements would apply to unsold stock, or equipment purchased at
the beginning of the term, at the end of the agreement. For example would the
franchisor buy the stock and/or equipment back at the end of the term? If so, how
would price be determined?

• Details on whether or not the prospective franchisee would have the right to sell the
business at the end of the term. If the franchisor would have first right of refusal on
any right to sell the business, how would market value be determined?

The Government also considered the benefit ofmandating a pre-expiry notice review as
recommended by the Western Australian Government franchising inquiry in 2008. The
Government will introduce amendments to the Franchising Code requiring franchisors to
inform franchisees, at least six months prior to the end of the franchise agreement, of their
decision either to renew or not renew a franchise agreement. Where franchise agreements
are for a term less than six months, franchisors will be required to inform franchisees at
least one month prior to the end of the franchise agreement of their decision to renew or
not renew a franchise agreement.

It is the Government's clear intention that these new end-of-term arrangements will apply
for franchise agreements signed after the date ofamendments to the Franchising Code.
For agreements already in existence, the end-of-term arrangements can be included by the
voluntary agreement of both parties but will not be obligatory.

To ensure the newend-of-term arrangements are implemented effectively, the
Government will ask the ACCC to develop guidelines on how to disclose end-of-term
arrangements. This will assist franchisors and prospective franchisees to understand their
obligations under the amendments to the Franchising Code noted above.

Dispute resolution

Submissions to the Joint Committee suggest that some parties may be stalling
negotiations and acting to deplete resources of the other party to frustrate the dispute
resolution process under the Franchising Code. Examples highlighted in the Joint
Committee report that may act to further drain the finances of franchisees and franchisors
in mediation include:

• Having representatives attend mediation without having full authority to negotiate an
outcome (despite this being a requirement under the Franchising Code);

4 This list isnot intended to beexhaustiveor indicative of information thatmustbe provided bya franchisor in theirdisclosure
document. TheGovernment recognises that information provided by franchisors in detailing theirendof termarrangements is a
commercial matterthat is best determinedby the individual parties.
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• The franchisor not disclosing its main aim in attending mediation; and/or

• The franchisee utilising the current mediation and disclosure requirements in the
Franchising Code to use, or threaten to use, litigation proceedings as a leverage to
extract settlements or concessions from franchisors (there is a requirement to disclose
litigation proceedings in disclosure documents which may have the potential to affect
the franchisor's brand).

The Franchising Code (clause 29(6» currently obliges parties to 'attend the mediation and
try to resolve the dispute'. It is also implicit that parties must have the authority to settle
the dispute when they attend mediation.i However, there are no detailed specific
obligations enumerated under the Franchising Code in relation to procedural obligations
that could be followed by parties to demonstrate that they are trying to resolve their
dispute (in accordance with clause 29(6».

The Government recognises the need to encourage parties to a franchise dispute to
approach their dispute in a reconciliatory manner. Therefore, the Government supports a
targeted policy response to the concerns within the franchising sector in relation to
unconstructive conduct by parties to franchise mediations.

Currently, it is a requirement under the Franchising Code that parties to a dispute must
attend the mediation and try to resolve the dispute. The Government will introduce
amendments to the Franchising Code to include a non-exhaustive list of behaviours aimed
at discouraging behaviour which may impede the effectiveness of the dispute resolution
process under the Franchising Code. However, the Government notes these behaviours
would not require either party to subordinate its own interests or to act outside of its
interests, in recognition of the commercial nature of the franchising relationship.

The list of behaviours covers a number ofdifferent aspects ofdispute resolution and
mediation and is aimed at discouraging behaviour which is impeding the effectiveness of
the dispute resolution process under the Franchising Code. The Franchising Code
currently provides that parties must try to resolve their dispute at mediation. The list of
behaviours clarifying the nature of this obligation would include:

• Attending and participating in meetings at reasonable times. In determining a
reasonable time for meetings, parties should consider whether it is appropriate to hold
meetings within standard business hours and consider any travel requirements of
parties in different locations.

• Making intentions clear at the outset of the mediation. That is, if the aim is to
negotiate an exit arrangement, rather than a resolution to enable continued trading, this
should be disclosed.

• Observing confidentiality obligations during and after the mediation process.

• Not damaging the franchise brand during the dispute including by providing inferior
goods, services, or support.

sClause 29(7)provides that a partyis takento attendmediation if the party is represented at the mediation by a personwhohas the
authority to enter an agreement to settle the dispute on behalfof the party.
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Expert panel

The Government will establish an expert panel to inquire into and report on the need to
introduce into the Franchising Code a list of specific measures to prevent behaviours that
are inappropriate in a franchising arrangement with particular reference to:

• Unforeseen capital expenditure;

• Unilateral contract variation;

• Attribution of legal costs;

• Confidentiality agreements; and

• Franchisor-initiated changes to franchise agreements when a franchisee is trying to
sell the business.

This panel process could result in more defined concepts that could be inserted into the
Franchising Code as clear prohibitions for franchisees and franchisors. To minimise any
negative impact on the viability of the franchising model, the expert panel will also be
asked to consider the potential impact any proposed measures to address inappropriate
behaviours could have on franchising. This inquiry will be undertaken by the same expert
panel that will inquire into and report on the need to introduce a list ofexamples that
constitute unconscionable conduct, or a statement of principles, in the Trade Practices
Act.

Unforeseen capital expenditure

During franchising consultations, concerns were raised that the terms of a franchise
agreement may not be long enough for franchisees to recoup their capital expenditure.
For example, franchisees could be required to purchase new equipment or undertake store
refurbishments in the months before the agreement term ends. This could cause
significant financial hardships for franchisees if the agreement is not renewed.

The Government recognises that the negotiation ofand agreement to the terms of a
franchise agreement is a commercial issue and that it is the responsibility of both parties
to an agreement to ensure that the terms ofan agreement are long enough to recoup
possible expenditure. However, the Government recognises the potential financial
implications capital expenditure can have on franchisees.

The Government notes that unforeseen capital expenditure is one of the issues to be
considered as a part of the expert panel's inquiry process.

Unilateral variation

The Joint Committee received submissions expressing concern that the Franchising Code
does not prohibit unilateral variation of contracts. The Committee noted similar concerns
relating to the inclusion ofa clause in franchise agreements stipulating that a franchisee
will comply with an operations manual supplied by the franchisor, the contents of which
are subject to change at any time. Similar concerns were raised during consultation.

The Government recognises that franchisors need to make commercial decisions to
maintain and revitalise their franchise model. While acknowledging the commercial
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nature of franchising, the Government recognises that unilateral changes to a franchise
may change the viability of the franchise for individual franchisees.

The Government notes that unilateral contract variation is one of the issues to be
considered as a part of the expert panel's inquiry process.

Attribution oflegal costs

During franchising consultations, concerns were raised that the terms of some franchise
agreements include a requirement for the franchisee to pay the franchisor's legal costs and
other expenses incurred in the enforcement of the agreement. Consultation suggests that
these types ofclauses are being used by franchisors to require franchisees to pay the costs
ofmediation of disputes under the franchise agreement.

As noted above, the Government recognises the need to encourage parties to a franchise
dispute to approach their dispute in a reconciliatory manner. The Government considers
that the inclusion ofa clause in a franchise agreement requiring a franchisee to pay for the
costs of mediation of disputes could provide a significant financial disincentive for a
franchisee to initiate dispute resolution procedures or legal action against their franchisor.

The Government considers that parties engaged in trade and commerce should have a
high degree of freedom to contract as the parties to the contract are best placed to
determine commercial matters. However, the Government recognises that the attribution
of legal costs to one party could negatively affect that party's ability to access the dispute
resolution processes under the Franchising Code. The Government notes that the
attribution of legal costs in franchise agreements is one of the issues to be considered as a
part of the expert panel's inquiry process.

Confidentiality agreements

During consultations, concerns were raised that some franchise agreements contain
confidentiality clauses that restrict the information that current and past franchisees can
provide to prospective franchisees.

Under the Franchising Code, a franchisor is required to provide prospective franchisees
with the contact details of existing franchisees and certain past franchisees."

The Government recognises that confidentiality agreements may be necessary to protect a
franchisor's intellectual property and as noted above, the Government considers that
parties engaged in trade and commerce should have a high degree of freedom to contract.
However, the Government notes that information provided by current and past franchisees
could aid the decision-making process ofprospective franchisees. The Government notes
that confidentiality arrangements are one of the issues to be considered as a part of the
expert panel's inquiry process.

6 Item6.4 t06.6, Annexure I of the Franchising Codeof Conduct
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Changes tofranchise agreements whenafranchisee is tryingto sell the business

During franchising consultations, concerns were raised that when franchisees try to sell
the business franchisors can change the terms of the franchise agreement, and this may
reduce the viability of the business and make it harder for the franchisee to sell.

The Government recognises that franchisors need to make commercial decisions to
maintain and revitalise their franchise model. While acknowledging the commercial
nature of franchising, the Government recognises that changes to a franchise agreement
when a franchisee is trying to sell the business may impact on the franchisee's ability to
maximise the return on their investment.

The Government notes that franchisor-initiated changes to a franchise agreement, when a
franchisee is trying to sell the business, is one of the issues to be considered as a part of
the expert panel's inquiry process.

The Government recognises the importance ofensuring franchisees and franchisors
seeking assistance in dispute resolution are aware of and understand the role of the Office
of the Mediation Adviser.

The Government accepts the Joint Committee's finding that a name change will aid
understanding and recognition within the sector of the role that the Office (of the
Mediation Adviser) plays in dispute resolution in franchising. The Government agrees to
change the name of the Office of the Mediation Adviser to the Office of the Franchising
Mediation Adviser.

The Joint Committee considered that it is difficult to assess the efficacy of current
mediation provisions in the Franchising Code in the absence of a reliable understanding of
the true extent of disputation in the sector. The Joint Committee therefore recommended
that the Government require the Australian Bureau of Statistics (ABS) to develop
mechanisms for collecting and publishing statistics relating to the franchising sector
(Recommendation 7), with a focus on franchise disputation and dispute-related franchisee
turnover, using information collected from both franchisees and franchisors.
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The Government agrees that there is a need to develop mechanisms for collecting and
publishing relevant statistics on the franchising sector. However, the Government
considers that only collecting data on franchising disputes or other indicators ofstability
in franchising would provide limited insight into the issues faced by the sector. To fully
understand the issues faced by the franchising sector, comparative data on disputes within
other small businesses would need to be collected. Such data would provide a meaningful
benchmark with which to determine whether the franchising sector is facing burdens over
and beyond those faced by Australian business more generally.

Collection ofdata on disputes faced by Australian business, ofwhich franchising is a
subset, would impose considerable compliance burdens on the broad business community.
The Government does not support the imposition of additional compliance burdens on the
broader business community for the sole purpose of determining the stability ofthe
franchising sector.

Although the Joint Committee recommended the ABS should develop mechanisms for
collecting and publishing relevant statistics on the franchising sector, ABS surveys are
only one way to gain an understanding of the stability of the franchising sector. In line
with the Government's objective of limiting compliance burdens on business, the
Government supports exploring existing mechanisms of data collection.

The ACCC currently collates a summary of the statistics it collects in relation to small
business disputes and enquiries, and franchising related disputes and enquiries (ACCC
enquiries data). This information may be used as a possible indicator of trends and
patterns of concerns within the franchising sector as compared with small business more
generally.

In addition, the Australian Research Council (ARC) and the ACCC have commissioned
Griffith University to research conflict in the franchising sector. The research project
commenced in 2008 and is to be conducted over two years. The research is to produce an
analysis of the most effective methods for anticipating and avoiding conflict. The ACCC
will use the results of this survey to assist it with its education efforts in relation to the
sector.

The Government supports the public release of broad ACCC data on trends of inquiries
and complaints from small businesses and franchising businesses as an indicator of
concerns within the franchising sector as compared with small businesses more generally.
The ACCC and ARC commissioned Griffith University research on conflict in the
franchising sector would also add to the Government's understanding of disputation
within the franchising sector.

The Government will work with industry, academics and the ACCC to gain a better
understanding of the stability of the sector and will continue to investigate future
opportunities to collect and publish statistics on the franchising sector, including ABS
survey options.
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The Government notes the recent franchise failures and recognises the need to better
balance the rights between franchisees and franchisors.

The Government understands the Joint Committee's concerns about the implications that
franchisor failure can have for franchisees and recognises that the implications for
franchisees as a result of franchisor failure can be significant. Accordingly, the
Government has explored avenues to better balance the rights and liabilities of franchisees
and franchisors in the event of franchisor failure (Recommendation 4). The Government
supports the development, by the ACCC, of additional educational information on the
potential consequences and liabilities franchisees could be exposed to in the event of
franchisor failure.

The Joint Committee considered that the Franchising Code should be amended to require
that disclosure documents include a clear statement by franchisors of the liabilities and
consequences applying to franchisees in the event of franchisor failure. However, the
Government considers that individual franchisees, rather than franchisors, would be better
placed to assess the liabilities and consequences applying to them in the event of their
franchisor failing. In addition, such a statement may induce a belief among franchisees
that, in the event of franchisor failure, they will not be exposed to any risks other than
those noted in the disclosure document.

While the Franchising Code requires franchisors to provide detailed disclosure documents
to prospective and existing franchisees, the disclosure requirements under the Franchising
Code are intended to assist, not replace, standard due diligence processes. The obligation
remains on a prospective franchisee, and their advisers, to adequately assess the business
opportunity they are considering. Equally, there is an obligation on franchisors to provide
accurate and full information during disclosure. Therefore, the Government does not
support amendments to the Franchising Code that would require disclosure documents to
include a clear statement by franchisors of the liabilities and consequences applying to
franchisees in the event of franchisor failure (Recommendation 1).

Ifpotential franchisees can identify and access the information needed to make a well
informed business decision, they should have a better basis with which to negotiate a
contract that meets their requirements. Parties engaged in trade and commerce should
have a high degree of freedom to contract - the parties to the contract are best placed to
determine commercial matters.
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The Government will introduce amendments to clause 1.1(d) ofAnnexure 1 and clause
1.1(e) ofAnnexure 2 of the Franchising Code to state that franchising is a business and
that like any business the franchise (or franchisor) could fail during the franchise term.
This will alert prospective franchisees and their advisers to the risk of franchisor failure
and will assist them in undertaking their due diligence to adequately assess the business
opportunity.

As noted above, the Government will also ask the ACCC to develop additional
educational information on the potential consequences and liabilities franchisees could be
exposed to in the event of franchisor failure. This information, in addition to the
amendments to the Franchising Code will assist in better balancing the rights and
liabilities for franchisees and franchisors in the event of franchisor failure.

The Government notes that in the event ofa franchisee becoming bankrupt, insolvent
under administration or an externally-administered body corporate, the Franchising Code
(under clause 23) provides franchisors with relief from the procedural requirements
imposed by clauses 21 and 22 7 of the Franchising Code. Clause 23 of the Franchising
Code does not give a franchisor the right to terminate a franchise agreement. Whether a
right to terminate exists in the circumstances enumerated in clause 23 will depend on the
terms of the franchise agreement and the application of the general law. That is, in the
event of a franchisee becoming bankrupt, insolvent under administration or an externally
administered body corporate, any right to terminate would come either from the franchise
agreement itselfor the general law.

The inclusion of an automatic right of termination for franchisees (in the Franchising
Code) in the event of franchisor failure would give one area of small business an
advantage over others (preferential treatment). It would also provide franchisees with an
automatic right under the Franchising Code that is not available to franchisors. Therefore,
while the Government acknowledges the serious implications that franchisor failure can
have on franchisees, the Government does not consider it appropriate for the Franchising
Code to provide franchisees with an automatic right of termination in the event of
franchisor failure.

The Government accepts the Joint Committee's finding that some of the concerns about
the disclosure process raised with the committee during its inquiry should be mitigated by
the 1 March 2008 amendments if they function as intended. The Government also agrees
with the Joint Committee's statement that it is too soon to judge their efficacy at this
stage.

7 Clauses21 and 22 set out procedural requirements withwhicha franchisor mustcomplywhenseekingto terminate a franchise
agreement. Clause21 appliesif a franchisor proposes to terminate a franchise agreement incircumstances wherea franchisee is in
breach ofthe agreement. Clause22 applieswherea franchisee hasnotbreached thefranchise agreement, butwherethe franchisor
seeksto terminatein accordance with the agreement, before.its expiry, and without the franchisee's consent.
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Therefore, the Government agrees to review the efficacy of the 1 March 2008
amendments, and any amendments to the Franchising Code proposed as part of this
response to the Joint Committee report, in 2013 (Recommendation 3). This would allow
for a review after an adequate number ofcontracts, established after the amendments were
implemented, have run their course, noting that franchise agreements generally operate
for 5-10 years.

The Government notes that the franchising sector has been subjected to four separate
reviews, at Commonwealth and the state level, since 2006 and the Government is
reluctant to subject the sector to another review in such a short timeframe. The
Government considers that the franchising sector deserves some certainty and stability
before instigating another review that could result in regulatory changes.
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Welcome and introduction

That you have kindly asked me to speak at this event is testament to the
increasing importance of franchising to the Australian economy.

Franchising is both a domestic and international phenomenon.

In Australia, the estimated annual turnover in the franchising industry is
$130 billion, with approximately 71,000 franchise agreements in place,
employing more than 400,000 people.

The Government is a strong supporter of small business and welcomes the
opportunities that franchising affords the business community.

Through franchising, many Australians have been able to realise their
aspiration of self-employment and, as new business owners, they have had
the opportunity to leverage off the resources, knowledge and reputation of
established commercial franchise operations.

The Rudd Government believes it is vital that regulatory arrangements enable
people in the franchising community to operate with confidence and we have
been working hard to achieve this goal.

In this respect, the Government supports the Franchising Code of Conduct
and the Office of the Mediation Adviser, which were both established in 1998.

However, more needs to be done to ensure the Franchising Code continues
to operate effectively.

To this end, in November last year, I announced a package of measures in
response to the recommendations from two inquiries: the inquiry into
franchising conducted by the Parliamentary Joint Committee on Corporations
and Financial Services, and the inquiry into the unconscionable conduct



provisions of the Trade Practices Act undertaken by the Senate Standing
Committee on Economics.

The final Government response to those inquiries, which I am announcing
here today, entails the most sweeping reform of the Franchising Code of
Conduct since its inception 12 years ago.

But in making these reforms the Government is not throwing the baby out with
the bathwater.

The reforms will put franchisees in a better position to understand the risks of
going into franchising by giving them clearer information up front about the
terms and conditions on offer.

The reforms will also better protect franchisees from unconscionable conduct
and false and misleading representations from unscrupulous franchisors while
retaining for good, honest franchisors the flexibility they need to make
franchising a commercial success for themselves and their franchisees.

In the last couple of years I have received strong demands that I effectively
tear up the franchising model or make it so onerous and prescriptive as to
destroy its commercial viability. I have not and will not succumb to these
pressures. Franchising is a good business model that can be made even
better - and that's what the reforms I am announcing today are designed to
do.

Government response to the committee reports

The Parliamentary Joint Committee's Report made a number of
recommendations for improving the operation of the Franchising Code of
Conduct.

And the recommendations of the Senate Standing Committee on Economics
concerning unconscionable conduct are equally as important to franchisors
and franchisees alike.

Following those recommendations, the Government will amend the Trade
Practices Act to make it clear that protection from unconscionable conduct
relates riot only to the process of settling a contract, but also to the terms and
conditions of the contract and the ongoing behaviour of the parties to the
contract.

Many of the behaviours that franchisees complain about occur while the
contract is underway.

Making it clear that the unconscionable conduct provisions apply to behaviour
that occurs during the course of the contract, as well as to the terms and
conditions of that contract, is an important reform designed to better protect
franchisees and other small businesses.

We are also augmenting the investigative powers of the ACCC.



We will amend the Trade Practices Act to allow the ACCC to conduct random
audits under the Franchising Code and the other mandatory codes of conduct.

Franchisees wishing to complain about franchisors not complying with the
Franchising Code may fear reprisal.

These new random audit powers will help strengthen franchisor compliance
with the Code, while relieving franchisees of the fear of retaliation against
them for complaining to the ACCC about franchisor behaviour.

The Government will also extend the public warning power available under
the Australian Consumer Law Bill currently before the Parliament to include
breaches of the Franchising Code and other mandatory industry codes.

This warning - or naming and shaming - power will alert the public to rogue
or unscrupulous franchisors.

Also under this package of reforms, where a large number of franchisees are
harmed by the behaviour of a franchisor in breach of the Franchising Code,
the ACeC will be able to apply for an order providing redress to all the
franchisees, without requiring every franchisee to be party to the legal
proceedings.

And, in addition to existing remedies, breaches of the unconscionable conduct
provisions of the Trade Practices Act will attract penalties of up to $1.1 million
for corporations and $220,000 for individuals.

Behaviours

As well as beefing up the penalties and adding to the ACeC's powers, as part
of the Government's response to these two Senate inquiries we looked at
whether there were specific behaviours that would reasonably be considered
to be inappropriate in a franchising arrangement.

During the course of the consultations undertaken as a part of the Joint
Committee inquiry into franchising, and discussions held after the Joint
Committee handed down its report, a number of behaviours were identified as
commonly causing difficulties for franchisees.

Concerns were raised about end-of-term arrangements between franchisees
and franchisors and about dispute resolution procedures.

In some cases, unforeseen capital expenditure or the unilateral variation of
contracts had led to disputes.

Other areas of contention included provisions about the attribution of legal
costs to the franchisee in disputes, confidentiality agreements, and changes
to franchise agreements when a franchisee is trying to sell the business.

In November, I announced that the Government will amend the Franchising
Code to deal with end-of-term arrangements and dispute resolution.



And I asked an expert panel to consider the others in more detail.

End-of-term arrangements

In respect of end-of-term arrangements, the Government will amend the
Franchising Code to require franchisors to disclose to franchisees the
processes that will apply in determining end-of-term arrangements, including
whether or not there is some right of renewal beyond the term of the
agreement.

These amendments will assist in mitigating disputes where one party has an
expectation, not shared by the other party, that a franchise agreement will be
renewed.

Franchisors will also be required to inform franchisees at least six months
before the end of the franchise agreement of their decision either to renew or
to end a franchise agreement.

It is the Government's clear intention that these new end-of-term
arrangements will apply to franchise agreements signed after the date of
amendments to the Franchising Code.

For agreements already in existence, the end-ot-term arrangements can be
included by the voluntary agreement of both parties but will not be obligatory.

Dispute resolution

Where disputes arise in a franchising relationship, the Government
recognises the need to encourage the parties to approach their dispute in a
conciliatory manner.

We will amend the Franchising Code to include a list of behaviours expected
under the Code that will help facilitate dispute resolution.

The Code will require parties to a franchising agreement who are engaged in
dispute resolution processes to attend and participate in meetings at
reasonable times and the parties will be required to make their intentions clear
at the outset of the mediation.

For example, it the aim of the franchisor is to negotiate an exit arrangement,
rather than a resolution to enable continued trading, this should be made clear
from the outset.

The parties will be required to observe confidentiality obligations during and
after the mediation process, and both parties will be required act in a way that
does not damage the franchise brand during the dispute, tor example, by
providing inferior goods, services and support.

These changes set up the ground rules in a way which will encourage
outcomes to be achieved when entering into dispute resolution processes.



Good Faith

Before I go on to talk about the work I asked the expert panel to undertake
over the Christmas and New Year period, I would like to take this opportunity
to say a few words on good faith in franchising.

The Joint Committee on franchising recommended the inclusion of a broad
and general reference to good faith in the Franchising Code.

Prior to the last election, the Government said that the Franchising Code
would be amended to include a good-faith obligation as long as the scope of
this obligation could be well defined.

After extensive investigation, the Government has concluded that a well
defined good-faith obligation is not achievable.

The law on good faith is still evolving and there is not a single definition or an
agreed, standard set of behaviours that constitute good faith.

Because of this, the inclusion of a general obligation of good faith in the
Franchising Code would increase uncertainty in franchising.

Neither franchisors nor franchisees would be certain of the occurrence of a
breach.

In fact, court proceedings would be required to establish whether or not a
breach had occurred.

The extra uncertainty created by the inclusion in the Franchising Code of a
general, undefined good-faith obligation could be expected to have adverse
commercial consequences for franchisees.

And franchisors may well seek compensation for the extra risk they face
through larger franchise fees and more onerous terms and conditions in other
parts of the agreement. .

Further, banks and other financiers would be more reluctant to provide credit
to franchisees and franchisors in these more risky commercial circumstances
- the last thing the Government wants to do when small business
organisations are claiming that banks are being too harsh in their small
business lending practices.

Our difficulty is not with the principle of good faith, or indeed with the parties
acting honourably in their dealings with each other. Our difficulty is with the
inability to define good faith clearly enough for it to be inserted into a
mandatory code of conduct.

Instead, the Government will amend the Franchising Code to provide that
nothing in the Code limits any common law requirement of good faith in
relation to a franchise agreement to which the Code applies.



Expert panel report

Earlier, I mentioned that the Government had referred five behaviours that
could be unacceptable in a franchising situation to an expert panel.

That panel reported to me last month.

I am pleased to be able to release that report publicly here today and to
announce that the Government supports and will adopt the findings of the
expert panel.

I would like to publicly thank the members of the expert panel -
Professor Bryan Horrigan, Mr David Lieberman and Mr Ray Steinwall - for
their thoughtful and well-considered work.

With respect to those five behaviours, the expert panel considered that there
may be legitimate business reasons for such behaviours by franchisors,
including market and regUlatory demands.

Therefore they did not recommend outright prohibition. Instead, they made a
number of findings and recommendations to enhance the Franchising Code.

On the basis of the expert panel's findings, the Government will strengthen
the disclosure requirements under the Franchising Code to address the five
behaviours.

Under this enhanced disclosure regime, information will need to be provided
to prospective franchisees at a time in the decision-making process that
enables them to undertake their due diligence and make informed decisions
about whether or not to enter into the franchise agreement.

But the enhanced disclosure regime will not be unduly burdensome on
franchisors.

The expert panel considered that disclosure was important, noting that if
prospective franchisees are armed with the information necessary to
undertake their due diligence, they should be better able to weigh the risks
and rewards of entering a particular franchise system.

Unilateral contract variation

Turning to those behaviours, in relation to unilateral changes to a franchise
arrangement, the expert panel noted that this may be a necessary feature of
the franchising system.

That is, there may be legitimate business reasons for such variations to occur.

The panel considered that unilateral contract variations may be dealt with
through better disclosure up front, together with better education for
franchisees, to make prospective franchisees more aware of the possibility of
unilateral variation of their franchise agreements.



The Government will amend the Franchising Code to require franchisors to
disclose the circumstances in which unilateral variation to an agreement may
take place, and the circumstances in which the franchisor has unilaterally
varied a franchise agreement in the past three financial years.

Unforeseen capital expenditure

In relation to unforeseen capital expenditure, the panel found such
expenditure may be required of franchisees in order to maintain the
competitiveness and responsiveness of the franchise business, and that such
outlays are not always foreseeable.

Some common examples are where the franchisor undertakes to offer a new
product range or embarks on a national rebranding exercise.

While these activities may require capital expenditure which was not foreseen
at the commencement of the franchising agreement, they may in fact improve
the competitiveness of the franchisees' businesses.

On this point, the panel supported disclosure of whether significant capital
expenditure would be a factor to be considered in deciding to renew the
franchise agreement, and whether that has been a factor in the past three
financial years.

The Government has already recognised that prospective franchisees'
expectations about renewal need to be better managed, and the financial
implications of non-renewal need to be better understood before fixed-term
franchise agreements are entered into.

Other changes will also be made to disclosure statements.

Information will be provided on whether or not the prospective franchisee
would be entitled to an exit payment at the end of the term and, if so, how the
exit payment would be determined.

Details will need to be provided on what arrangements would apply at the end
of the agreement to unsold stock or to equipment purchased at the beginning
of the term.

Details will be provided on whether or not the prospective franchisee would
have the right to sell the business at the end of the term, whether the
franchisor would have first right of refusal, and on how market value would be
determined.

The disclosure statement will also need to state whether a franchise
agreement may be amended, even when the franchisee is seeking to sell the
franchise, and whether the franchisor will attribute their legal costs to a
franchisee in the event of dispute resolution.

Prospective franchisees will also need to be alerted to the categories of
information that cannot be discussed with existing and former franchisees,



such as the outcomes of mediation, settlements, intellectual property and
trade secrets.

Franchisor initiated changes when a franchisee is trying to
sell the business

In relation to cases where a franchisor amends a franchise agreement when a
franchisee is trying to sell the business, the expert panel found that there may
be legitimate commercial and regulatory reasons for amendments during the
course of a franchise agreement.

However, changes to a franchise agreement when a franchisee is trying to
sell the business may affect the franchisee's ability to maximise the return on
the investment.

For this reason, the Government will require that the potential for any changes
at the time when the franchisee is selling a business will be disclosed upfront,
before the agreement is signed.

The Government will also adopt the recommendation of the panel to amend
the Franchising Code so that the transfer of an existing franchise agreement
will also include the novation of the current franchisee's agreement, where the
prospective franchisee signs a new franchise agreement.

Short, simple, 'Plain English' document

The expert panel also recommended the development of a short, simple, plain
English document, which could be provided to prospective franchisees before
they are committed to a franchise system.

This short document would be additional to the current disclosure
requirements under the Franchising Code and would emphasise the key
costs, benefits and risks of the franchise system.

The Government is seeking the support of the franchising community in
voluntarily producing a short, simple document.

However, the panel has suggested the Government should consider
mandating a short document of this kind if evidence emerges to indicate that
franchisees remain unaware of the nature of the franchise relationship and the
potential key costs, benefits and risks of the franchise business model in
general.

Views of the expert panel on unconscionable conduct

To ensure that the Government's package of measures was complete, I also
asked the expert panel to consider measures that could be taken to make the
unconscionable conduct provisions of the Trade Practices Act more easily
understood and more easily applied by the courts.



The Senate Select Committee on Economics recommended that the
Government consider whether a list of clear examples of behaviour which
constitutes unconscionable conduct could be included in the Trade Practices
Act.

The expert panel looked carefully at this recommendation but concluded that
a list of examples would not help the understanding or implementation of the
unconscionable conduct provisions.

Instead, the panel recommended that a set of principles be added to the
Trade Practices Act.

The panel was of the view that these principles would help courts interpret the
provisions, help regulators enforce them, and help people better understand
them.

The panel has suggested that four principles be added to the Trade Practices
Act.

The first will confirm that the courts may examine both the terms of a contract
and behaviour during the life a contract.

As I have said earlier, the Government had already agreed to amend the
unconscionable conduct provisions to ensure that the courts could look at
these matters.

The panel also recommended that the principles confirm that the courts may
look at systemic conduct or patterns of behaviour in order to determine
whether unconscionable conduct has occurred.

The principles will also confirm and that there is no need to establish a special
disadvantage between the parties, for example language difficulties on the
part of one of the parties to the contract, to prove that there has been
unconscionable conduct.

Finally, and this is a very technical point, the principles will indicate to the
courts that unconscionable conduct under the Trade Practices Act can be
interpreted more broadly than under existing case law.

The Government will adopt these recommendations of the expert panel.

We will introduce these interpretive principles into the unconscionable conduct
provisions of the Trade Practices Act to ensure the way the law applies is
clear and to increase contractual certainty for franchisees and franchisors
alike.

Conclusion

The Government is committed to comprehensive changes to the Franchising
Code, along with the amendments to the unconscionable conduct provisions
of the Trade Practices Act.



Given the comprehensive nature of these changes, the expert panel has
recommended that once they are enacted, they be allowed to operate for a
period of three to five years to provide sufficient time to evaluate their
effectiveness.

The Government will formally adopt the expert panel's recommendation as it
believes that franchisors and franchisees deserve the stability and confidence
that this will provide.

Franchising is an important business model for the Australian economy.

The changes the Government announced last year, and the changes I have
announced here this morning, will help provide certainty for both franchisees
and franchisors and help to ensure that franchising continues to be a major
contributor to jobs and prosperity into the future.
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Goodwill Discussion Paper

Dear Mark

1. Introduction

Ernst& Young Building
11 MountsBayRoad
Perth WA 6000 Australia
GPO BoxM939 Perth WA6843

Tel:+61 894292222
Fax: +61 8 94292436
www.ey.com/au

19 January 2011

We have been requested by Quick Service Restaurants Holdings ("QSR" or the "Company") to comment
on several issues regarding goodwill and other intangible assets and how these assets relate to the
parties to a franchise agreement. We were asked specifically to discuss the definition of goodwill, how
goodwill is determined and the allocation of goodwill and other identifiable intangibles at the termination
of a franchise agreement at the end of its contract term.

This letter is provided to you for the purpose of assisting you in your submission to the Economics and
Industry Standing Committee only and should not be used or relied upon for any other purpose, nor
should it be disclosed to any other party without our prior written consent.

2. Definition and determination of Goodwill

IFRS 3 (paragraph 51) defines goodwill as "being the excess of the cost of the businesscombination over
the acquirer's interest in the net fair value of the identifiable assets, liabilities and contingent liabilities
recognized" .

In the case of a franchise arrangement, goodwill is the difference between the going concern value of the
business, less the value of any identifiable net tangible and/or identifiable intangible assets (such as
brands, trade names, customer contracts, etc). As such, all tangible assets and all identifiable intangible
assets would need to be valued. Goodwill is the resultant residual amount once the identifiable net assets
have been deducted from the overall business value.

3. Goodwill in a Franchise Relationship

For a business that is not party to a franchise agreement, the excess of the value of the business over its
identifiable net assets (i.e. goodwill) is deemed to arise from factors created or controlled by the
business. However, when there is a franchise relationship the excess value may be the result of the
efforts of both the franchisor and the franchisee. The allocation of excess value in these circumstances
would generally be determined by reference to the rights and obligations of the franchisor and the
franchisee as set out under the franchise agreement.

The main variables in allocating goodwill between the parties including the following:

~ Advertising and Brand Recognition: In many businesses, advertising is essential to the development
of a loyal customer base. Most franchise businesses concentrate advertising activity at the national
or regional levels; therefore. that factor most often favours the franchisor.

Liability limited by a scheme approved
under Professional Standards Legislation
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~ Development of product: In the majority of franchises the product sold is developed by the
franchisor and made available to the franchisee under the franchise agreement. The franchisee has
little or no input into the development of product or how that product is presented to the market. On
this basis the goodwill associated with this aspect would reside with the franchisor.

~ Operating procedures, systems and know-how: The operating procedures, systems and know-how
are generally developed by the franchisor and are provided for use by the franchisee under the
franchise agreement. Ownership of the intellectual property supporting the procedures, systems
and know-how remains with the franchisor. The intangible value of this factor would favour the
franchisor.

~ Control: The more control a franchisor has over the operations of the franchisee's business, the
greater likelihood the intangible value has come from the franchisor. Conversely, in a loosely
regulated franchisee, the franchiseewould likely contribute more to the intangible value.

~ Location: Location is a significant for business where a particular desirable location is key to the
earnings of the business. Where location is a factor, it should logically favour the party who has the
right to use the location in the future.

If the right to operate a location-dependent business at a particular location resides with the
franchisor, then the intangible value associated with the strong location would be allocated to the
franchisor.

~ Franchisee's Profitability Compared to Peers: If the franchisee is able to generate higher profits
compared to other franchisees operating under the same franchise system, there may be a case to
allocate value to the franchisee, albeit such matters as location may have an impact. Where the
earnings are all in line with or below the earnings of other franchisees, the individual franchisee
intangible value is probably not present.

4. Allocation of Goodwill at the Franchise Agreement Termination

Pursuant to the above, the allocation of intangible value, including identifiable intangible assetssuch as
brands and trademarks, as well as goodwill would predominately accrue to the franchisor.

5. Declarations

This letter has been prepared at your request for the purpose of assisting you in your submission to the
Economicsand Industry Standing Committee only.

The report is provided for the above purposes only, and should not be used or relied upon for any other
purpose, nor should it be disclosed to. or discussed with. any other party (except relevant statutory
authorities (including the Australian Investment & Securities Commission) or your professional advisors
acting in that capacity provided that they accept that we assume no responsibility or liability whatsoever
to them in respect of the contents) without our prior written consent. If persons who have not been
authorised by us to have access to the report choose to rely upon any of its contents they do so at their
own risk.
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As this report has been prepared specifically for you, Ernst & Young, nor any member or employee
thereof, undertakes responsibility to any other person in respect of this report, including any errors or
omissions howsoevercaused.

Yours faithfully

Ken Pendergast
Partner


