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TERMS OF REFERENCE:

COMPETITIVE FOODS RESPONSE

On 18 November 2010, the Franchising Bill 2010 was referred to the Economics and
Industry Standing Committee for consideration and report no later than 26 May 2011.

The Committee will consider whether the passage ofthis bill, in its current form,
would:

(a) be directly inconsistent with the Competition and Consumer Act 2010 (Cth) and
the Franchising Code ofConduct, with particular reference to the inclusion of
provisions for:

1. the requirement to "act in good faith";

ii. civil monetary penalties:

iii. injunctions;

IV. redress orders; and

v. damages;

RESPONSE

1. There is no direct inconsistency or any other legal impediment to the Bill. This
is confirmed in a written opinion from the Hon Daryl Williams AM QC, and
in other senior legal opinions, including Alan Robertson SC.

2. Mr Williams has also raised two possible drafting suggestions in relation to

clauses 4(c) and 15 ofthe Bill.

(b) enhance the purpose ofthe Franchising Code ofConduct, which is to regulate
the conduct ofparticipants toward each other; and

RESPONSE

1. The Bill will enhance the purpose of the Commonwealth Code by introducing

measures that have been considered and recommended after detailed

consideration by earlier experts and parliamentary committees.

2. By persisting with an emphasis on pre-contractual disclosure, the 2010

amendments to the Code failed to address the real problems identified in

franchising, unlike the solutions adopted in the Bill.

(c) result in a cost impact on the State or participants in franchising.

RESPONSE

1. By empowering an existing statutory office holder, the Bill does not impose
any additional cost on the government.

2. Overall the Bill can be expected to have a positive effect on the franchising

industry in WA, by making it safe for franchisees once again to invest their

time, money and energy in franchising.
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OVERVIEW

1. Franchising is based on a relationship between two parties: a franchisor who

has a concept and system, and a franchisee who invests time, money and effort

into building a business. 1 This "commercial partnership'f is a unique way of

allowing franchisors to expand their system using other people's money, whilst

allowing franchisees to create an independent business within an established

brand.

2. The fundamental problem in franchising is that the franchisor holds significant

power over the franchisee, in order to manage and develop the brand in the

interests of all stakeholders. In most cases, this works very effectively.

However, in a small minority ofcases franchisors abuse this power imbalance to

the detriment oftheir franchisees. Where this occurs, it almost always results in

people losing their investment, and often their homes, their health and their

mamages.

3. Protecting franchisees and their investments from opportunistic and rogue

franchisor behaviour is the primary focus ofthe Franchising Bill 2010 (the Bill),

4. Because the existing Franchising Code of Conduct fails to deter abuse ofpower

and rogue behaviour by some franchisors, the aspirations and deserved returns

for thousands offranchisees from Joondalup to Mandurah and elsewhere in WA

are at risk. For too many franchisees, the dream of financial independence and

reward for their risk, investment and hard work has ended or will end in a

personal and financial nightmare.
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5. It need not be this way. By allowing people to sign up to an established brand

and business system, franchising should protect small business owners against

many of the risks associated with small business failure. However the lack of

any minimum standards of conduct in the Code means that small business

owners are exposed to a different form ofrisk - namely franchisor opportunism

and misuse ofpower, against which they have no protection.

6. Governments can and should step in to redress structural market imbalances,

wherever the opportunity exists for abuse or power by a dominant party.' In the

case offranchising this can be done, without altering any franchise contracts, by

ensuring that minimum conduct standards are laid down by statute to promote

good behaviour and by penalising inappropriate conduct.

7. The franchisor lobby always talks about unintended consequences, uncertainty,

cost, business deserting the jurisdiction, unconstitutional legislation etc

whenever change is mooted; none of which has been supported by credible

evidence. To the contrary, franchising has thrived in Australia and will continue

to do so as the regulatory environment adapts to meet changes in franchise

practice.

8. There is simply no valid legal objection to the Bill. This fact is demonstrated by

the attached opinion from the Hon Daryl Williams AM, QC, a former federal

Attorney-General, which confirms and expands on earlier legal opinions from

Alan Robertson SC, a leading constitutional and administrative lawyer." It is

understood that Malcolm McCusker QC has also expressed the same view.

9. The latest scare campaign, for example, used in respect of this Bill, is that it

creates an automatic right of renewal. This is a complete furphy that has no
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foundation in the Bill itself, as Daryl Williams QC has expressly confirmed.5

The most that can be said about renewals is that the Court "may", not must,

make a renewal order under clause 14(5) ofthe Bill if there has been a breach of

the duty of good faith, and even then only upon such tenus as the Court

considers "just".

10. The Bill adopts solutions to the problem of ensuring that franchisors exercise

their powers responsibly, which are based on the work ofprevious reviews from

the Matthews Committee in 20066 to the Ripoll Committee in 2008. 7 Key to

these straightforward solutions is a clear and well defined duty of good faith,

and civil penalties for breach. These provisions will have no adverse

consequences for the majority of franchisors who operate their systems fairly

and honestly.

11. Canberra has made it clear that it won't be reviewing the Code again until at

least 20138 and continues to follow the established path of more pre-contractual

disclosure and more apparent power to the ACee. These solutions won't work

because they address the wrong problem. In spite of the many Committee

recommendations from Matthews to Ripoll, the Federal Government refuses to

accept that franchising industry practice has been evolving in relation to the

exercise offranchisor powers, and the Federal Code has simply failed to adapt.

12. All the pre-contractual disclosure in the world won't stop franchisors from

exercising their contractual discretions however and whenever they like,

irrespective 0 f the effect on the franchisee. Franchising relationships have now

become so one-sided, that the only way franchisees can be protected is by

legislation.
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13. To make matters worse, franchisees who try to speak up are bullied into silence

with threats of franchise termination for allegedly bringing the brand into

disrepute, or are eventually silenced by a confidentiality deed as part of an exit

arrangement. The Committee will not need to scratch far beneath the surface to

confirm the all too frequent tales of misery," A public example of these tactics

can be seen in Appendix 3 of the Ripoll Report which concerns both the

recently re-elected FCA Chairman (and leading franchisor lawyerj'" and a past

FCA Chairman threatening a witness to that inquiry.

14. The ACCC labours in this environment with inadequate tools. It has civil

penalties in other areas, but not in franchising. It also has no specific conduct

remedy for franchising, like a statutory duty of good faith, but only the general

and poorly understood remedy ofunconscionable conduct.v'

15. The real issue, therefore, is whether the Parliament and the Committee should

tolerate a continuance of the status quo, as the franchisor lobby (led by the FeA

and related service providers) argue, or whether Western Australia should

exercise its right to fix the regulatory settings in this State and stop any further

damage from being inflicted on franchisees by a minority of rogue and

opportunistic franchisors.

16. It should also be noted that the Bill works both ways, and will also penalise

franchisees who fail to act in good faith. The Ripoll Committee identified a

number of instances where such a provision would be of benefit in dealing with

franchisee opportunism, including conduct such as free riding, unauthorised use

of franchisors' intellectual property rights, underperformance, or failure to

accurately disclose income. 12
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17. The franchisor lobby has a single-minded desire to kill the Bill, and its South

Australian counterpart. The FeA has said expressly that it is not interested in

compromise. 13 It is clear that their goal is to preserve the bully's paradise and

lack ofaccountability for franchisor conduct that the status quo represents.

18. The multitudinous objections raised by the franchisor lobby do not stand

rational analysis. They should therefore be seen for what they really are -

rationalisations for maintaining the status quo, rather than any attempt to make a

positive contribution to fixing the problems that currently exist in the industry.

19. The solution to this regulatory gridlock is provided by the Competition and

Consumer Act 2010 (Cth) in section 51AEA dealing with Industry Codes:

"It is the Parliament's intention that a law ofa State or Territory should be
able to operate concurrently with this Part unless the law is directly
inconsistent with this Part."

20. This Bill is therefore doing precisely what the Federal Parliament intended - it

is a State law that will fill the gaps that exist in the Code. As Daryl Williams

QC has confirmed, the short answer to Terms of Reference (a) is that there is

nothing in the Bill which is directly inconsistent with the Code or the

Competition and Consumer Act 2010 (Cth).

21. The franchisor lobby has been strident in attacking the right ofState Parliaments

to fulfil their constitutional role under the Australian federation, despite the role

expressly recognised by the Federal Parliament in s.51AEA quoted above.

COAG works in both directions. Canberra does not have a monopoly on good

ideas, and it is quite appropriate for a State Parliament to protect its own

constituents where federal regulation has failed to do so. 14
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22. This is not an exercise in "narrow gauge" railways at all. It is more a case of

WA upgrading essential infrastructure, like airports, ports or hospitals to meet

the needs of its constituents in 2011 rather than wait and hope that Canberra

might do something that has been widely recommended at some indeterminate

time in the future.

23. In relation to terms ofreference (b), the Bill clearly enhances the purpose of the

Code by introducing a minimum standard of conduct into the "Franchising

Code of Conduct", and introducing civil penalties for breach. These provisions

are fully supported by the detailed work done by previous review Committees in

the last 5 years. In order to provide a balanced perspective for the Committee,

these submissions also deal in some detail with each of the major objections

raised to date by the franchisor lobby to expose the myths and misinformation

underlying those objections.

24. CFAL will also be lodging submissions in response to the Supplementary Terms

of Reference to the South Australian Parliament's Economic and Finance

Committee, in relation to the 2010 Amendments to the Code. 15 These

submissions demonstrate that the widely trumpeted 2010 amendments to the

Code failed to implement the substantive reforms recommended by the SA

Committee, the Ripoll Committee and others before them, but instead have

continued the Code's flawed bias for pre-contractual disclosure.

25. An important point here is that the "Expert Panel" convened by the Federal

Government in response to the Ripoll Committee was derailed by highly

restrictive terms of reference, that were effectively limited to adjusting pre

contractual disclosure in the Code.i" Further, the Government's Regulatory

Impact Statement failed to even consider the adoption of a well defined duty of
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good faith, and summarily dismissed the recommendation for introducing civil

penalties. 17

26. Finally, terms of reference (c) are addressed shortly. The Bill provides

additional powers to an existing statutory office-holder within the WA

Govennnent, who has existing responsibilities under the Fair Trading Act. This

is a distinguishing feature from the earlier SA Bill tabled by Mr Piccolo MP.

That is, the SA Bill created a new office, with new funding requirements;

whereas Mr Abetz' Bill requires no additional demands on State funding

resources.

27. So far as the economic impacts on WA and the franchising industry, these

should all be positive - contrary to the doom and gloom portrayed by the

franchisor lobby. By removing the stain ofabuse ofpower, rip-offs and bullying

from this industry, franchising in WA will be a viable and lower risk option for

franchisees with the potential to develop at a greater rate than other markets.

28. The Bill introduces no new "red tape" for franchisors, and in truth the cost of

compliance with the Bill for the vast majority of franchisors and franchisees will

be negligible or nil, as they currently act in good faith and comply with the

Code. However, for the minority the option is to behave and act in good faith or

risk civil penalties. Common sense indicates that a potential franchisor will not

avoid WA because of the Bill, if there is a demand in WA for that franchisor's

product or service.

29. Because the odds are totally stacked in favour of the franchisor, franchising has

become a risky business under the current regulatory environment. With over 42

years ofoperating experience in franchising as both a franchisor and franchisee,

10



and after investing millions of dollars and employing millions of West

Australians and Australians generally, Competitive Foods is well credentialed to

contribute to and comment upon this Bill.

30. By creating a level playing field that redresses existing power imbalances, new

franchisees will be able to sign up for the franchising dream of being their own

boss, and working with an established brand to build a long term business asset,

without fear of losing their health, finances and marriages at the hands of

unscrupulous, opportunistic and rogue franchisors. In a similar vein, employees

will also be protected through the stability provided to their franchisee

employers and not have their jobs vanish on the whim of some remote

franchisor.

31. It is long past time for the reforms in the Bill to be implemented. The Code is

stuck in a pre-contract disclosure time-warp and does not deal with the problems

in franchising in 2011. Given that the Federal Government will not act for at

least another 3 years, Competitive Foods commends the Bill to the Committee

and urges that it be fully supported by the Committee's Report so that the

Parliament may fulfil its constitutional role and put in place, at least in WA,

these long overdue reforms.

32. As Daryl Williams QC has stated in paragraph 4 of the opinion attached to these

submissions:

"... the Bill fills a gap in the Franchising Code of Conduct by affording a
measure of protection to franchisees and thereby addressing the disparity
in power between franchisors and franchisees, as well as providing
specific forms ofrelief appropriate to the franchising industry."
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TERMS OF REFERENCE (a)

Is the Bill directly inconsistent with the Competition and Consumer Act 2010 feth)

and the Commonwealth Code?

Executive Summary

1. The answer to Terms of Reference (a) and each of sub-paragraphs (i)-(v) is

2. The allegation by opponents of the Bill that it would not be a valid law of the

Western Australian Parliament on the grounds of "inconsistency" with the

Competition and Consumer Act 2010 (Cth) and Commonwealth Code is wrong

and has no legal foundation.

3. This submission is supported by the senior legal opinions of both Daryl

Williams QC and Alan Robertson SC which are attached. Those legal opinions

also refute the multitudinous legal objections that have been raised by

opponents ofthe Bill.

Introduction

4. Inconsistency raises an issue of constitutional law within the Australian

federation.

5. Under 8.109 of the Australian Constitution, a state law which is inconsistent

with a federal law is invalid. Section 109 provides:

"When a law of a State is inconsistent with a law of the Commonwealth,
the latter shall prevail, and the former shall, to the extent of the
inconsistency, be invalid."
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6. As Daryl Williams QC has noted," there are different types of inconsistency

that can exist under the Constitution. In relation to franchising, the Committee

has correctly recognised in Terms ofReference (a) that it is only concerned with

direct inconsistency. This is because the Commonwealth Code exists as part of a

regulation made under s.51AE in Part IVB of the Competition and Consumer

Act 2010 (Cth), and s.51AEA ofthe Competition and Consumer Act 2010 (Cth)

provides:

HIt is the Parliament's intention that a law ofa State or Territory should be
able to operate concurrently with this Part unless the law is directly
inconsistent with this Part."

Validity of the Bill

7. Both Daryl Williams QC and Alan Robertson SC have confirmed that the Bill is

valid under the Western Australian Constitution as being a law for the "peace,

welfare and good government" of Western Australia. 19 It could not be seriously

open to question that the WA Parliament has the power to pass this Bill.

Direct Inconsistency

8. The question posed by Terms of Reference (a) is whether five enumerated

matters are directly inconsistent with the Competition and Consumer Act 2010

(Cth) or the Commonwealth Code.

9. Daryl Williams QC has addressed this question directly and said that there is no

direct inconsistency in relation to the five enumerated matters.i" This is

consistent with Alan Robertson SC's earlier opinion that the Bill would not be

invalid under s109 of the Constitution on inconsistency grounds."
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Other Legal Issues

10. For the assistance of the Committee, Daryl Williams QC was also asked by

Competitive Foods to provide an opinion on what appeared to be the key legal

objections raised in relation to the Bill, including by the Queensland Law

Society. 22

11. That Opinion provides an unequivocal legal endorsement for the Bill. In relation

to two issues ofpolicy raised by the Queensland Law Society submission, Daryl

Williams QC has also suggested the following minor drafting amendments for

consideration by the Committee:

a. Amend the definition in clause 4(i) to require a "substantial" rather than

just a "partial" connection with WA. This amendment answers the

concern about visiting Brisbane sporting terms and the like who have only

incidental business activities in WA.23

b. Amend clause 15 to remove the definition of "harm" and remove any

potential concerns about personal injury damages for breach of the Bill

and the Code. 24

12. One of the furphies raised by the franchisor lobby in relation to "renewal

orders" is that these orders create a so-called "automatic right of renewal".2S

This is wrong for many reasons and has been rejected by Daryl Williams QC.26

Specifically:

a. There is nothing "automatic" about a franchisee's "right of renewal". The

obligation on the franchisor is to act in good faith in relation 10 renewals

under clause 11 of the Bill. If the franchisor acts in good faith, and does
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not grant a renewal, clause 14 of the Bill does not give the franchisee to

claim a renewal.

b. The renewal order is a discretionary order of the Court (note the use of

"may", not "must" in clause 14(5»). To obtain the order, the franchisee

must satisfy the threshold test which is also present in 8.87 of the

Competition and Consumer Act 2010 (Cth) of preventing or reducing the

franchisee's loss or damage. Even then) the terms ofthe renewal order are

a matter for the Court - i.e. on such terms "as the court considers just

having regard to the terms of the old agreement". There is simply no carte

blanche for automatic renewal.

Conclusion

13. The Committee can safely conclude, therefore, that the answer to Terms 0 f

Reference (a) is "no". That is, there is no direct inconsistency between the Bill

and the Competition and Consumer Act 2010 (Cth) or the Commonwealth

Code. That is, the Bill will be a valid Act of the WA Parliament that is not likely

to be struck down by the High Court under 8.109 of the Constitution.
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TERMS OF REFERENCE (b)

Will the Bill enhance the purpose of the Commonwealth Code?

Executive Summary

14. The Code explicitly states in clause 2, that its purpose is to regulate conduct in

the franchising industry. Yet the Code fails to provide any minimum conduct

standard, such as a duty of good faith.

15. The Bill implements two key solutions recommended by the Parliamentary

Committees, namely good faith and civil penalties, both of which will enhance

the operation ofthe Code and franchising generally in WA.

16. There is no need for the Committee to reinvent the wheel in addressing the

problems in franchising. Franchisor abuses ofpower and a toothless Code have

been extensively reviewed by independent and Parliamentary Committees in the

last 5 years. The Parliamentary Committees in particular have been notable for

their unanimous, bi-partisan recommendations for change.

17. If, as Competitive Foods submits, there is no valid legal objection to the Bill,

the Committee is faced with a clear choice. It will either support the Bill and

improve the regulatory framework for franchising in WA, or accept the

franchisor lobby's position and risk continuing the economic and social costs

being inflicted by rogue and opportunistic franchisors upon their franchisees.

18. Competitive Foods has been an active participant in the franchise reform debate

in recent years. These submissions also provide a detailed rebuttal and critique

of the key claims and rationalisations put forward by the franchisor lobby in

order to expose the nonsense being advanced to justify the status quo by

opponents ofthe Bill.
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The core problem in franchising: lack of conduct standards

19. There is an undeniable problem in franchising that needs to be fixed. Report

after report has found that too many franchisees have suffered for too long at the

hands of all-powerful and opportunistic franchisors, without any overriding

regulatory protection in the Commonwealth Code.

20. For a Code which is supposed to regulate conduct,27 there is simply no

minimum standard of conduct prescribed in the Code. There are some specific

provisions about pre-contractual disclosure, termination, dispute resolution and

so on, but no general standard to regulate how franchisors and franchisees

should conduct their relationship - which is the key to successful franchising.

21. Competitive Foods broadly supports the Code insofar as it goes, subject to

providing proper penalties for breach. The real issue is that the Code simply

doesn't go far enough to address the core problems which have emerged in the

industry.

22. The flaw in the logic of the Code is that the one-sided nature of franchise

contracts and the franchise relationship means that franchisees invest their time,

money and effort in building their businesses without any protection against

abuse ofpower or bullying by their franchisors.

23. The stories of fmancial ruin, as well as health and family problems for

franchisees are too frequent, have occurred over too long a period and relate to

too many different franchise systems to be dismissed as a series of "one-off's" or

fobbed off by the usual "blame the franchisee" mentality of the franchisor

lobby.
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24. As previously noted, one attraction of franchising is the security and protection

which it supposedly provides to people who wish to avoid the usual risks

associated with small business failure. By signing up with an established brand

and system, new franchisees can benefit from the market presence, training, and

brand experience that most franchisors offer. Franchisees pay for these benefits

through the franchise fees and on-going royalties they pay to their franchisors.

25. However, the strength of franchising is also its weakness. That is, by handing

over power in relation to the business to the franchisor, the franchisee becomes

totally vulnerable in multiple ways to misuse of that power by an opportunistic

franchisor. This is the structural problem in the industry that the Bill will

remedy. As Bernie Ripoll MP said in a recent radio interview, echoing the

sentiments of the Ripoll Committee's 2008 report:

"... one of the really key things in franchising which people don't pick up

in the early stages is that the contract is not where it starts or finishes. The
contract, regardless of how many pages it contains is only really the
initial agreement because in there it will say "and also you need to refer

to the operations manual and/or any other memos or communications
from the franchisor" which can say anything at any time. So franchisees

need to be really conscious that things can change and they can change
really quickly.,,28

26. The formal position of the Franchise Council ofAustralia ("FCA") on this issue

is that "responsible franchisor behaviour" is a key pillar of successful

franchising.i" Competitive Foods agrees, but notes that this depends upon

voluntary compliance by good franchisors, as there is simply nothing in the

Code to ensure that this occurs once the franchise contract is signed. It is like

encouraging responsible driving without having any road rules - the hoons will

do what they like, and there is nothing to stop them.
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27. The FCA has also acknowledged in its submissions to the 2008 SA

Parliamentary Inquiry that franchising is in essence a "commercial

partnership'v'" That is, both parties can win by working together in harmony to

"grow the pie" for their mutual benefit, without being in a legal partnership per

sc (where they share profits and costs). Again Competitive Foods agrees, but

again there are no regulatory incentives in the Code to make sure that this

happens.

28. It is hard to understand why anyone would want to become a franchisee under

the current regulatory environment, in which rogue and opportunistic

franchisors can thrive with virtual impunity.

29. Despite the opposition from the franchisor lobby led by the FeA, there are two

clear issues in franchising that need to be addressed, and these are addressed in

this Bill:

a. Creating a minimum standard of conduct to ensure that franchisors

exercise their powers and discretions responsibly - this is the role of the

duty ofgood faith in clause 11 ofthe Bill; and

b. Providing real teeth to the Bill and hence the Code to ensure that

franchisors do not cut corners in dealings with franchisees throughout the

franchise relationship - this is the role of the civil penalty provisions in

clause 12 of the Bill.

30. The Commonwealth Government has made it plain that it won't be considering.

any review of the Commonwealth Code until at least 2013,31 which means that

any reforms to the Code may not take place for some time after that, if at all.

This announcement makes it even more imperative that the states show
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leadership now in giving effect to the sound policy work done in 2008 by the

Ripoll Committee and the SA Parliament Economic and Finance Committee in

particular.

Good Faith

31. By defining good faith, the Bill solves the major stumbling block that has

emerged in previous policy debates on the topic.

32. The definition in 5.11(1) of the Bill, drawn from the proposed SA legislation32

and prepared by Professor Zumbo, is based on well accepted legal concepts that

can be clearly understood by laypeople working day to day in the field:

"act in good faith means to act fairly, honestly, reasonably and
cooperatively".

33. The opinion of Daryl Williams QC confirms that these words are well

understood terms, and that courts will give them their ordinary meaning.f They

are a model of clarity and certainty that provides the fill the most obvious

conduct gap in the Code.

34. There is an overwhelming body of support for the introduction of a statutory

duty good faith in franchising. Specifically, it has been supported by:

a. The Federal Government's Matthews Report in 2006;34

b. Federal Minister Emerson's 2007 election commitmentrf

c. Then WA Minister Quirk's response to the Bothams report in 2008;36

d. The SA Parliament Economic and Finance Committee in 2008;37 and

e. The Ripoll Committee in 2008. 38

35. The Committee need not re-invent the wheel in relation to this issue. The same

problems that have existed since at least 2006 continue, and the solution
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remains the same - namely the introduction of a statutory duty of good faith

before too many more WA franchisees are churned and burned.

36. Even the FCA claims to support good faith in franchising. In its unsigned

"Commentary" on the Bill dated 1 November 2010 the FCA stated:

"good faith therefore already exists in franchising, and is supported by the
Franchise Council of Australia".39

37. If these comments were true and not merely "lip service" designed to fob off

real reform, the Committee would expect to see the FeA actively supporting a

well defined statutory duty of good faith as a solution to the problem of

franchisor opportunism and abuse ofpower. Instead, the whole tenor ofthe FCA

response to the bill and earlier reform attempts has been one of negativity,

denial and opposition, peppered with personal attacks on anyone who advances

a contrary view.

38. A key argument put forward by the FCA and the franchisor lobby against the

introduction of a statutory duty of good faith is that it would be uncertain and

cause confusion.i" Yet, never once has the FCA advanced a defmition that

would give effect to their supposed support for good faith in franchising.

39. Instead, it is the current legal position at common law that is uncertain and

confusing, and this is why clause 11 ofthe Bill will enhance the operation ofthe

Code. The best evidence of the current state of uncertainty is a legal opinion

piece published by Norton Rose in December 201O~ and endorsed by Stephen

Giles, the recently re-elected president of the FeA.41 The fact that this opinion

piece failed to refer to two major decisions on good faith by the Courts of

Appeal in WA in 2010 and NSW in 2009 shows the state of confusion that

affects even "experts" in the franchising field.42
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40. Whilst the general tenor of the Norton Rose opinion piece is that good faith is

part of Australian franchising law, the conclusions which it reaches about how

the duty might operate at common law are qualified and would provide only

limited assistance for franchisors exercising their powers on a day-to-day basis.

41. It cannot seriously be suggested by the opponents of the Bill that franchisors

and franchisees should be forced to consult their lawyers, and receive detailed

legal opinions such as that proffered by Norton Rose every time they wish to

make a significant business decision about their franchising relationship.

42. Despite all that has occurred in relation to good faith since 2006, the Canberra

bureaucracy has never once put forward a definition ofgood faith - not even for

discussion purposes. Surprisingly, a definition ofa duty ofgood faith:

a. was not even one of the options considered in the Regulatory Impact

Statement prepared by the public service in Canberra in response to the

Ripoll Committee recommendations;43

b. was excluded from the Terms ofReference provided to the "Expert Panel"

that resulted in the 2010 amendments to the Franchising Code - a point

about which the "Expert Panel" made specific reference in their report."

43. The reasons why Canberra has blindsided the duty ofgood faith, and refused to

advance any definition of a duty ofgood faith for inclusion in the Code, do not

greatly matter for present purposes.45 The facts are: there is no duty, there is no

definition, and the Code will not be updated by Canberra for at least another

three years.

44. The real issue therefore for the Committee is whether clause 11 of the Bill, by

introducing a duty of good faith, and providing a clear and concise statement of
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the duty, will enhance the purpose of the Code in WA. The answer to that issue

is clearly "yes". The duty is a long overdue necessity, and the clarity of the

definition is supported by the opinion ofDaryl Williams QC. 46

45. As a matter of common sense and ordinary experience, people don't need

lawyers to tell them whether they are being fair, honest, reasonable or

cooperative in relation to any day-to-day decision they are making in a

franchising relationship.

46. Interestingly, confirmation about the appropriateness of clause 11 of the Bill,

and the definition in clause 11(1) is provided in the Government's official

response to the Ripoll Committee reconunendation which included the

following headline statement:

"The Government recognises that during the Joint Committee's inquiry
legitimate concerns were raised involving unreasonable and unfair
commercial practices and appreciates the need for parties to a franchise
agreement to behave honestly, reasonably andfairly:n47

47. The further word "cooperative" draws on a related strand of contract law, which

was a key feature of one ofthe leading cases on franchising duties, Burger King

Corporation v Hungry Jack's Pty Limited [2001] NSWCA 187. In this decision

the NSW Court of Appeal confirmed that the law in Australia, dating back to

1881, requires parties to cooperate with each other to achieve the desired

outcome under the contract."

48. As the purpose of a franchising contract is to ensure that both the franchisor and

franchisee can make a profit from their "commercial partnership", the duty to

cooperate ensures that decisions are taken by both franchisors and franchisees to

achieve their mutual outcome. This is quite distinct from the more sinister
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suggestion of "collaboration" put forward by the franchisor lobby in opposition

to the definition. 49

49. Taken together the four words, "fairly, honestly, reasonably and cooperatively"

encapsulate the existing law in a clear and concise matter that can only have a

beneficial effect on trust building between franchisors and franchisees,

something which is so clearly lacking under present circumstances.

50. It will also be noted that these words accurately embody the core elements of

the duty of good faith embodied in the common law, as explained in Mr

Bothams' report by reference to a decision in J F Keir Pty Ltd v Priority

Management Systems Pty Ltd [2007] NSWSC 789.50 In a subsequent judgment

from the same judge in 2010, AMC Commercial Cleaning (NSW) Pty Ltd v

Coade [2010] NSWSC 832, senior counsel for both the franchisor and

franchisee parties confirmed that the elements set out in J F Keir were a correct

statement ofthe law.51

51. Finally, one furphy that has regularly cropped up in the franchisor lobby's

opposition to good faith concerns the High Court's decision in Royal Botanic

Gardens and Domain Trust v South Sydney City Council (2002) 240 CLR 45.

The unresolved issue arising from that case is whether a duty of good faith

should be implied in all contacts generally in Australia. This is irrelevant to the

question whether there is a duty of good faith in specific classes of contracts,

such as franchising contracts, which even Norton Rose and the FCA appear to

acknowledge (albeit with qualifications) is part ofthe law in Australia.

52. The Bill's approach to good faith is sound. It is based on policy and

recommendations from a range of contributors, starting with the Matthews
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Committee and concluding with the Ripoll Committee. The definition proposed

in the Bill reflects the common law in a very practical and common-sense way,

enhances the purpose of the Code and is certain to have a beneficial effect on

the industry. It will support the practices of good franchisors and franchisees,

whilst forcing the rogues to change their ways or face appropriate consequences.

53. CFAL commends the initiative taken by the WA and SA Parliamentarians to

overcome the bureaucratic gridlock that has harmed franchisees and the industry

generally since at least 2006.

Civil Penalties

54. The second key reform in the Bill is the introduction ofcivil penalties for breach

ofthe Commonwealth Code.

55. As submitted above, the Commonwealth Code is reasonably effective in relation

to the topics it covers. However, it lacks real teeth to change the behaviour of

those most in need of correction - this is because enforcement of the

Commonwealth Code is largely dependent on private litigation by oppressed

franchisees.

56. A cynical franchisor can therefore gamble on the fact that the oppressed

franchisee will not have the time or money to mount and pursue a challenge for

breach of the Commonwealth Code. Such cases, to be worth bringing, will

usually require complicated evidence in relation to damages and causation that

is not for the faint-hearted.

57. Each of the 2008 inquiries into the Commonwealth Code recommended the

introduction of civil penalties.f The analysis in each of those reports is

compelling.
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58. There is no satisfactory explanation in the Government's formal response to the

Ripo11 Committee recommendation for failing to introduce civil penalties into

the Commonwealth Code, beyond asserting that redress can be achieved by the

payment of compensation and stating that the Government would keep the

matter under review.53

59. In the absence of any leadership from Canberra on the issue of penalties, the

Bill is right to impose civil penalties at least in Western Australia, and a similar

approach has been foreshadowed in South Australia. There is simply no

justification for any further delay in relation to this issue.

Unconscionable conduct is not the answer

60. One of the red herrings sometimes thrown into the debate about good faith is the

argument that the general statutory prohibitions on "unconscionable conduct"

under the Competition and Consumer Act 2010 (Cth) and the Fair Trading Acts

ofeach state provide a limitation on abuses ofpower by franchisors.

61. These provisions, however, provide no answer to the specific problems facing

the franchising industry, and have proved to be too complex and generally

unworkable.

62. First, unconscionable conduct is a general conduct provision that applies to all

business arrangements and not merely franchising.

63. Secondly, there is no definition of unconscionable conduct, which has caused

significant concern amongst policy makers about its uncertainty."

64. Thirdly, the courts have set a high standard of proof for unconscionable

conduct, which cannot easily be translated without the help of lawyers. The

leading statement is that by Spigelman CJ in a leasing case as follows:
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"Unconscionability is a concept which requires a high level of moral
obloquy. If it were to be applied as if it were equivalent to what was "fair"
or 'just", it could transform commercial relationships ... The principle of
"unconscionability" would not be a doctrine of occasional application,
when the circumstances were highly unethical, it would be transformed
into the first and easiest port ofcall when any dispute ... arises."S5

65. Fourthly, in one of the few cases actually bought to trial by the ACCC in

relation to franchising, »ccc v Seal-A-Fridge Pty Ltd [2010] peA 525, the

Court found partly for the ACCC and partly for the franchisor. The facts of that

case, and a review of the judge's analysis, provide a good illustration of the

uncertainty problems associated with the unconscionable conduct remedy.

66. These problems with unconscionable conduct explain why all three reports in

2008 recommended the introduction of an express duty of good faith in the

Commonwealth Code, despite the presence of the unconscionable conduct

remedy. 56

67. The reality is that franchising is a special form ofbusiness relationship that does

not easily fit into other categories, and thus requires its own special standards:

a. It is different from a retail lease, because in retail leasing the tenant

acquires something concrete (ie, a shop) which already exists, which the

tenant hands back at the end of the lease. In franchising, the franchisee

will usually build a business up :from nothing, using its own time, money

and effort.

b. It is different from an employment relationship, because the franchisee is

(at least in theory) his or her own boss - however, under the current

Commonwealth Code, franchisees often have fewer rights and protections

than employees.
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c. It is different from a trademark licensing agreement, because the

franchisee and franchisor operate (at least in theory) like a "commercial

partnership" towards a common goal ofmutual gain.

d. It is different from a legal partnership, because there is no sharing of costs

and revenues from a common pool. Instead, the franchisor typically

receives royalties based on turnover, whilst the franchisee earns whatever

profit is left after royalties, wages, rent and other costs are paid.

68. In summary, the general unconscionable conduct remedy in the Competition

and Consumer Act 2010 (Cth) and the Fair Trading Act provide no answer to

the need for the two key reform proposal in the Bill.

Scare campaigns and misinformation from the franchisor lobby

69. The case in support of the Bill is compelling. The franchisor lobby's persistent

refusal to recognise the problem, or to misdiagnose it as a problem ofdisclosure

or education, means that the FCA does not and has not been able to provide any

answers to fix the problem. Instead, the campaign of denial has made the peA

part ofthe problem rather than part of the solution.

70. In order to distract attention from the real problems and issues facing the

franchising industry, the franchisor lobby regularly unleashes a barrage of scare

campaigns, misinformation, slogans and sound bites in opposition to regulatory

reform.

71. As a participant in the franchise reform debate since 2008, Competitive Foods

has become accustomed to this active misinformation campaign by the

franchisor lobby. So that the Committee is not misled by this range of
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unsubstantiated claims, we now analyse some of the key claims to expose them

as hollow nonsense. These slogans include:

a. Lawyers' paradise;

b. Give the latest amendments to the Commonwealth Code a chance to

work;

c. All stick and no carrot;

d. More franchisee education;

e. Retrospectivity;

f. Extra-territoriality;

g. National consistencylNarrow gauge railway;

h. Leave enforcement to the ACCC;

1. Double-jeopardy;

j. Let the High Court decide; and

k. Unintended consequences.

72. None of these slogans address the real issue that Australian franchising is

currently a bully's paradise, where franchisees can be burned and churned with

impunity and the Commonwealth Code is totally silent on behavioural standards

once the franchise begins.

"Lawyers paradise" sound-bite

73. The "lawyer's paradise" sound-bite is misleading and wrong-headed. In essence

the assertion seems to be that the introduction of a duty of good faith would
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open the floodgates to litigation by plaintiff law firms, who would destroy the

franchising industry for their own gain. This is, of course, nonsense.

74. First, Norton Rose and the FCA appear to acknowledge that good faith is part of

Australian franchising. Thus, putting a simple and clear duty in legislation will

clarify the law and reduce the need for lawyers. Prevention through proactive

recognition of the duty by franchisors will be more effective than the current

"cure" through the court system.

75. Secondly, plaintiff's lawyers playa useful role in bringing injustice to light - it

is the bullying, threatening and intimidating conduct of rogue and opportunistic

franchisors that will provide the oxygen for any such litigation. The power to

prevent litigation is in the hands of the franchisors, by acting in good faith

towards their franchisees, which is precisely the outcome that Parliament is

seeking to address in the Bill.

76. Thirdly, Part 4 of the Commonwealth Code provides a mechanism for

compulsory mediation, with an express obligation on parties to try to resolve

their dispute. 57 This will now be enhanced by the good faith duty in s.11 of the

Bill in relation to dispute resolution. Unlike other areas of the law, courts are a

matter of last resort in franchising, rather than a first port ofcall.

77. Given that both franchisees and franchisors should be more interested in getting

on with their mutual business, the spectre of some uncontrolled outbreak of

litigation should be seen for what it is - a hollow scare campaign.

"Give the latest amendments to the Commonwealth Code a chance to work" furphy

78. This is a well-worn catch-cry of the FCA and the franchisor lobby, and it is a

complete red-herring.

30



79. It was trotted out during the 2008 inquiries as a reason why there should be no

further changes to the Commonwealth Code, because ofchanges that took effect

from 1 March 2008 due to the Matthews Conunittee review in late 2006.58 Yet,

when the 2010 changes to the Connnonwealth Code were announced by the

Commonwealth Government in response to the Ripoll Committee, the FCA

welcomed the changes. 59

80. The simple fact is that none of the 2010 changes to the Commonwealth Code

deal with the two key reforms contained in the Bill:

a. Introducing a clear and concise standard of conduct, namely a duty of

good faith applicable to all WA franchise agreements; and

b. Introducing civil penalties for breach ofthe Commonwealth Code.

81. Instead, the 2010 amendments to the Connnonwealth Code involved more

disclosure obligations. As previously stated, disclosure obligations are no

substitute for conduct standards. They are no solution to the problem of

franchisor conduct, and no solution to the toothless nature ofthe Code.

82. An analysis of the 2010 amendments to the Commonwealth Code is being

prepared for submission to the SA Parliament Economic and Finance

Committee pursuant to its supplementary terms of reference dated 3 December

2010, on specifically how the changes to the Commonwealth Code have

addressed the recommendations made by the SA Parliament Economic and

Finance Committee in its 2008 inquiry (no. 65) "Franchises',.60

31



"All stick and no carrot" s10gan

83. This is a silly slogan, which reflects a blinkered view of what is in the best

interests ofthe franchising industry.

84. First, regulation is by its nature an intervention designed to ensure the "peace,

welfare and good government" of the community. It is only to be expected that

legislation will contain "stick" directed at bullies, hoons and other menaces to

public safety to prevent harmful or destructive behaviour occurring.

85. The supporters of the Bill are to be commended rather than criticised for taking

the stick to rogue and opportunistic conduct - a measure which is long overdue,

and could only be condemned by those who support the survival of a bullying

culture.

86. Secondly, there is a clear "carrot" in this legislation. As detailed in answer to

Terms of Reference (c) below, the Bill will clean up the industry and it will

have greater attraction for good franchisees to invest their savings, time and

energy and grow the industry. In a full employment state like WA, having a

broader pool of potential franchisees who are prepared to invest in franchising

can only be ofbenefit to the industry.

"More franchisee education" red-herring

87. No-one doubts the benefits of education. But it addresses the wrong problem,

and is based on a ''blame the franchisee" mindset.

88. The real problem, as stated above, is the lack of conduct standards and penalties

to control rogue franchisors. Even the best designed education program for

franchisees will not stop rogue franchisors from abusing their contractual

discretions to harm those franchisees.
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89. The education catch-cry should be seen for what it is - a red-herring in relation

to the issues arising under the Bill.

90. So far as franchisor education is concerned, the best form of education

franchisors can receive is a clear and simple statement of the duty ofgood faith

as contained in s.ll ofthe BilL

~~Retrospectivity" furphy

91. This has been one of the most misleading claims circulated by the franchisor

lobby that is based on poor legal analysis and is totally lacking in merit.

92. This issue has been fully answered by the opinion of Daryl Williams QC,

confirming the earlier opinion on this point by Alan Robertson SC.61

93. The argument appears to be that there is something inherently unfair to

franchisors (or for that matter franchisees) in requiring them to act in good faith

in relation to existing franchise agreements. It has had particular focus in

relation to renewal conduct.

94. True retrospective legislation involves an Act making something which

happened in the past unlawful. For example, imposing fines on people for not

collecting dog litter several years ago, when there was no legal requirement to

do so, even though most people voluntarily cleaned up after their dogs.

95. On the other hand, legislation which makes people change their behaviour for

the future, by making them walk their dogs on a leash in public parks, is not

remotely retrospective, even for those people who have walked their dog

without a leash in a particular park incident-free for the last 20 years.

96. The reality is that the Bill is concerned only with future conduct, ie. conduct

after the Bill has been passed. Good faith and penalties, like the dog leash
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example, only apply from the time the law comes into effect. This is the same as

most ifnot all other laws ofParliament apart from the very rare examples which

apply to past conduct.

97. There is a very odd complaint in the Queensland Law Society submissions

about the limitation provisions.P' The fact that the remedies provision in s.13 of

the Bill includes a six year limitation period does not mean that the Bill applies

to events that happened up to six years ago.

98. Such a suggestion is absurd. The six year limitation is a standard period for

bringing legal proceedings found in the Competition and Consumer Act 2010

(Cth) and other legislation including the Limitation Act 2005 (WA).63 What it

means is that anyone who has a claim for a breach ofthe Bill in 2011 must bring

that claim by 2017, not that the Bill applies to conduct from 2005 onwards.

99. Having failed in the legal retrospectivity argument, the franchisor lobby then

seeks to argue that the Bill would be commercially retrospective.t" That is, like

the couple who have walked their dog for the last 20 years without a leash; they

don't want to change their behaviour.

100. But this form of retrospectivity involves a policy judgment between the status

quo and the desired outcome of the Bill. This is ultimately a cost-benefit

analysis, and in relation to the two reform measures contained in the Bill, the

weight ofthe reports and recommendations favours the change.

101. In relation to renewals, the argument is put that, in relation to existing contracts,

franchisors have organised their affairs on the basis that the franchisee has no

right to renewal, and so any change to this arrangement would retrospectively

penalise the franchisor.
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102. There are several problems with this argument.

103. First, statistics from 2007 reveals that 91% of franchised units did not change

ownership in 2007, and only 2% offranchise agreements were terminated or not

renewed.65 This makes good sense, because it encourages franchisees to put

maximum effort into building up their businesses, and allows franchisors to

maintain their good franchisees (assuming that poor franchisees have been

terminated or left the industry before renewal time arises).

104. Thus, the status quo is actually a status quo built on a strong presumption of

franchise renewal.

105. Secondly, the only franchisors who will actually suffer from introducing a good

faith duty in relation to renewal conduct are those franchisors who wish to

exploit the renewal opportunity by deriving a collateral benefit at the expense of

their franchisees. This may be by way of churning, "passive termination"

(letting the agreement expire rather than follow the procedures in the

Commonwealth Code for termination), or expropriating the franchisee's

business at an undervalue.

106. In summary, therefore, the retrospectivity argument really amounts to saying

that franchisors who want to have the option to behave in an opportunistic or a

roguish manner towards their franchisees should be protected. This argument

should be firmly rejected.

107. There is no reason why the minority of bullies should be shielded from proper

and appropriate market practice in relation to future renewals, irrespective of

when they entered their franchise agreements.
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108. Finally, the conduct standard once introduced should apply to all franchises. It

would be massively undesirable to have two standards applying in the industry

at the same time. Assume a franchisor has some existing agreements and some

new agreements. It would create great uncertainty if the franchisor could behave

opportunistically towards its existing franchisees but was required to act in good

faith only towards new franchisees.

109. Otherwise it would be like saying that hoons who already own a high

performance vehicle can drive it how they like, but that only new vehicle

owners have to behave responsibly. Such an outcome would plainly not be

acceptable as a matter of good legislative policy - there should be one standard

of conduct that applies unambiguously to all WA franchise agreements.

"Extra-territoriality" scare campaign

110. The franchisor lobby has twisted the extra-territorial operation of the Bill into a

scare campaign which bears no relationship to reality.

111. The Bill applies to all WA franchise agreements as defined in clause 4(1) of the

Bill. This definition adopts and applies the definition in the Commonwealth

Code to ensure consistency between the Bill and the Commonwealth Code.

112. Clause 4(l)(b) of the Commonwealth Code makes it plain that a franchise

agreement relates to a business established by the franchise agreement. That is,

the only business being described by the franchise agreement is the franchisee's

business.

113. Despite the scare campaign to the contrary, the Bill does not apply to a WA

franchisor who has a franchise agreement with a franchisee in Victoria to

operate a store in Victoria. This is because the franchisee's business is not in or
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partly in WA. It is irrelevant to this analysis that the franchisor's business is in

WA.

114. Both the Hon Daryl Williams QC and Mr Robertson SC have confirmed that

this is the correct interpretation of sA of the Bill. Any argument to the contrary

is legal nonsense.t"

115. Section 6 of the Bill is headed "Extra-territorial application", but this is a

protection device to stop franchisor lawyers from creating loopholes to avoid

the operation of the Bill by making decisions outside WA or inserting

contractual provisions that the law governing the agreement is the law of some

other state.

116. The franchisor lobby then draws attention to the use ofthe word "partly in" WA

in clause 4(1) of the Bill. Without conceding the validity of this attack, it can be

resolved by requiring the connection with WA to be "substantial", where only

part of the business is conducted in WA. This suggestion by Daryl Williams

QC61 has the merit of avoiding an unnecessary policy debates about the

incidental activities of sporting franchises and the like.

117. It will also be noted that Daryl Williams QC has addressed the related furphy

that the Bill is in conflict with clause 5(3) of the Code, by including exempt

franchise agreements under the Commonwealth Code as WA franchise

agreements. This is wrong, as the Franchising Code WA adopts clause 5(3) of

the Commonwealth Code, and thus for the purpose of clause 4(1) of the Bill,

agreements which are exempt under the Commonwealth Code never become

WA franchise agreements.68
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"National ConsistencylNarrow Gauge Railway' sound-bite

118. The franchisor lobby's reliance on "national consistency" driven by Canberra is

really a fob off, because they know that change won't happen. Thus, the

franchisor argument for national consistency is really designed to ensure that an

express duty of good faith and civil penalties are not introduced in the

foreseeable future.

119. The slogan is then taken a step further by arguing that state-based franchising

regulation is like a return to the days of "narrow gauge" railways. This is a silly

analogy which is really an attack on the states' rights to make decisions in the

interests oftheir constituents independently 0 f Canberra.

120. As previously mentioned, the Code is more like a piece of essential regulatory

infrastructure for the franchising industry. No state should accept second-rate

infrastructure in other areas, such as ports, hospitals, airports and the like,

simply because Canberra won't act - particularly where, as here, the Federal

Parliament has expressly authorised State Parliaments to pass their own

legislation in s51AEA of the Competition and Consumer Act.

121. Whilst a uniform national approach to franchising may be a desirable goal, it

should not become a strait-jacket where Canberra for its own reasons is not

prepared to fix something that is clearly broken.

122. The Council of Australian Govenunents ("COAG") is a process that can and

should work in both directions, as Canberra does not have a monopoly on good

ideas or solutions to fix unresolved problems. The states are perfectly entitled to

enact beneficial legislation for the benefit of their own constituents if the

Commonwealthwill not do so on a national basis.
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123. By way ofexample, in 2003 Victoria introduced amendments to its Fair Trading

Act to prohibit unfair consumer contracts. This initiative has not only proved

successful, but was adopted in 2010 by the Federal Parliament with the Trade

Practices Amendment (Australian Consumer Law) (No.1) Act 2010 (Cth).

124. It is curious that "national consistency" objections should even arise in the

context ofthe Bill given:

a. Good faith is already a part of franchising in Australia, as Norton Rose

and the FCA have acknowledged (albeit with qualifications), and the

codification of this position in s.11 of the Bill should not involve any

change in behaviour for the majority offranchisors;

b. Civil penalties simply reinforce existing obligations under the

Commonwealth Code - this again should not involve any change in

behaviour for the majority of franchisors;

c. The Bill does not involve any change to the "red tape" requirements ofthe

Code - such as changes to the pre-contractual disclosure documents.

125. If anything the franchisor lobby should put their weight behind the Bill and

advocate that other states adopt matching legislation to build up a true national

scheme. This will be particularly the case if SA and WA both adopt the

approach taken in the Bill.

"Leave it to the ACCC" slogan

126. The FCA and the franchisor lobby have advanced a range of arguments against

state-based regulation, which indicate a degree ofcomfort with the ACCC's role

in franchising that is not universally shared.
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127. However, any assessment of the ACCC's track-record in franchising needs to be

placed in perspective that it lacks the critical tools that the Bill will now provide

- namely, a clearly defined statutory duty of good faith, and civil penalties for

breach ofthe Commonwealth Code.

128. In announcing its response to the Ripoll Committee, the Federal Government

has increased some investigative powers ofthe ACCC, such as random audits of

franchisors for compliance with the Code. 69 Whilst this is clearly a welcome

move, this solution is still hamstrung by the fact that the Code is inadequate.

129. The bottom line is that neither the Commonwealth Code nor the ACCC's

enforcement activities to date have been sufficient to shut down the persistent

abuses of franchisor power which has damaged the financial future and lives of

many franchisees with apparent impunity. Persisting with more of the same, as

the franchisor lobby argues, will not solve the regulatory problem.

"Double jeopardy" furphy

130. Another piece of flawed legal analysis in the submissions of opponents of the

Bill is the argument that it will lead to "double jeopardy", and there are a range

of subsidiary arguments about administrative overlap between the

Commonwealth and the State in relation the Bill. 70

131. The issue of "double jeopardy" has been rejected by Daryl Williams QC. 71 As

there are no penalties for breach of the Commonwealth Code, and any penalties

that exist will be under the Bill, there can be no "double jeopardy". Even if such

penalties were subsequently introduced, clause 12(2) expressly avoids any

duplication arising.
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132. So far as arguments concerning administrative overlap are concerned, the

approach adopted by the Bill is to follow the model used in the Fair Trading Act

1987 (WA), by vesting enforcement powers in the existing WA Commissioner

for Consumer Protection.f These powers need not be exercised by the

Commissioner directly, but can be exercised by the Commissioner's nominee,

who would presumably be staffwithin the WA Department of Commerce.

133. This arrangement for the allocation ofpowers is precisely the same arrangement

that has existed since 1987 in relation to the enforcement of the matching

provisions of the Competition and Consumer Act 2010 (Cth) and the Fair

Trading Act 1987 (WA).

134. The reality is that Commonwealth and State authorities cooperate on a regular

basis with each other across a whole range of legislative areas. This cooperation,

which is part and parcel of a federal system, can be formal through inter

government MODs or be informal through inter-agency discussions and liaison.

135. Further, given the usually limited financial and human resources available to

government agencies, the executives of those agencies will normally work to

maximise their collective outcome rather than engage in territory wars. There is

no reason to suspect that franchising will be any different - that is, if the

Commissioner for Consumer Protection is proceeding against a particular rogue

franchisor in WA, the ACCC will be able to direct its limited resources

elsewhere.

"Let the High Court decide" slogan

136. This slogan is a typical franchisor lobby response to the introduction of a

statutory duty of good faith. It is based on a misstatement of the effect of the
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Royal Botanic Gardens case, which has been explained above,73 and is little

more than a delaying and diversionary tactic.

137. It is Parliament's job to make the laws to fix problems, and the Court's role to

interpret those laws in relation to individual cases. Parliament has the added

advantage, in the case of this Bill, that it can fix the problems ofgood faith in

simple and clear language for all to see and act upon, without the need to

consult lawyers.

"Unintended Consequences" scare tactic

138. The final scare tactic used by the franchisor lobby is the "unintended

consequences" chestnut. This self-justifying argument is really an argument of

last resort, in which the franchisors are relieved of any need to substantiate their

claims because "unintended consequences" are by definition unknowable.

139. The work of Parliament would grind to a halt if the ''unintended consequences"

argument was given too much prominence by legislators. However there are

particular reasons in the case of the Bill, why this argument should be rejected.

140. First, there is an undoubted problem that needs fixing in franchising. The

''unintended consequences" argument is really the flip-side of the "if it ain't

broke don't fix it" maxim. However, where something is broken (a fact the

franchisor lobby doesn't recognise), then it does need to be fixed, and that is

what the Bill does.

141. Secondly, the two key reforms ofthe Bill designed to fix the problem have been

the subject of multiple recommendations from a range of sources, including the

Matthews Report, the Bothams Report, the SA Parliamentary Committee and

the RipoIl Committee. Each of these sources has undertaken considerable
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research based on a wide range of community and expert submissions, as well

as applying their own knowledge and experience to address the problem.

142. Thirdly, and perhaps most importantly, there is now an acceptance by one ofthe

key franchisor law firms, Norton Rose, of the existence of a duty of good faith

in Australian franchising (albeit with qualifications). Thus, it is impossible to

see how the giving of statutory effect to this duty in a clear and simple way as

per s.ll of the Bill could give rise to any ''unintended consequences".

143. Rather, it may be observed that any "unintended consequences" ofthe Bill arise

not from the terms of the Bill itself when properly understood and analysed, but

from the misinformation and scare campaign being mounted by the FCA and the

franchisor lobby that has portrayed the Bill to be something which it is not.

144. As Professor Zumbo said in his press release on 11 November 2010 the

franchisor lobby should treat themselves to a "cold shower" .74 If they did so and

removed the hysteria from their opposition to the Bill, they would actually find

that the only "consequences" of the Bill are positive. That is, the Bill would

address the real problems in franchising, would supporting good franchising

practice in WA, would weed out the rogues and would once again encourage

good potential franchisees to enter the industry as a safe place to invest their

time, money and energy.

Conclusion

145. CFAL, as both a franchisor and franchisee, strongly commends the Bill as an

important and necessary piece of franchise regulation that should be enacted by

the WA Parliament to address the real problems that exist in franchising. These

problems are well-known, and their solutions has been well reviewed and well
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documented from the Matthews Committee in 2006 to the RipoIl Committee in

2008.

146. As Daryl Williams QC has stated, the Bill "fills a gap in the Franchising Code

of Conduct by affording a measure of protection to franchisees and thereby

addressing the disparity in power between franchisors and franchisees, as well

as providing specific forms ofrelief appropriate to the franchising industry."7S

147. The alternative to the Bill, and other state-based legislation, is to wait for reform

at the national level. This is plainly unacceptable as a matter of good public

policy. It is like leaving voluntary speed limits in place for high performance

vehicles, when there is a problem with hoons on the road. In the hands of

responsible drivers, the road is generally a safe place. But without legislative

change, there is nothing to stop the hoons from abusing the gaps in the law, and

causing mayhem and damage to anyone who happens to stray into their path.

148. The Bill undoubtedly enhances the purpose of the Commonwealth Code, and

there is no rational argument for the Bill to be rejected or withdrawn.
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TERMS OF REFERENCE (el:

Will the Bill result in a cost impact on the State or participants in franchising?

Executive Summary

149. There will be no cost impact on the State as a result of the Bill. The Bill

empowers an existing State Commissioner, who has existing powers and

responsibilities under the Fair Trading Act, by providing enforcement powers

under the Bill.

150. The Bill can be expected to have a net positive benefit for franchising industry

participants. Future social and economic costs for franchisees and the

community of poor franchisor conduct will be removed. In addition, by

restoring the good name of the industry, there will be an increased pool ofgood

franchisees prepared to invest their time and money in the industry. This will

produce benefits to franchisors wishing to grow their brands in WA, and reduce

their costs ofrecruiting, training and managing franchisees.

151. There is no substance to franchisor lobby's scare campaigns about adverse

economic effects of the Bill. Franchisors will continue to operate in WA ifthere

is a market demand for their products and services, and there will be no

additional cost to the majority ofgood franchisors who already act in good faith

and comply with the Code.

152. What the Bill will do is remove the incentive for opportunistic or rogue

profiteering by franchisors at the expense oftheir franchisees and contrary to the

good name of the industry generally. This is an appropriate and measured poliey

objective that is to be commended by all industry participants.

45



Introduction

153. Opponents of the Bill have argued that the Bill would have a negative cost

impact on both the State and on franchising in WA. 76 These arguments are

simply assertions that cannot be justified, and are too narrowly focused,

reflecting the lack ofbalance in the arguments ofthe franchisor lobby.

154. Fundamentally however, it is difficult to see how the Bill could produce any

adverse cost impacts for the State or the franchise industry. Instead, because the

reforms in the Bill are designed to reinforce good and appropriate franchising

conduct in WA, it can be confidently expected that franchising outcomes will be

significantly improved in WA as a result of the Bill.

No direct costs to the State of the Bill

155. A key feature of the Bill is that it does not require any new resource allocation

by the State government. Rather, it adds a new range ofpowers to an existing

State Commissioner who already has oversight ofthe franchising industry under

the general remit ofpowers under the Fair Trading Act 1987 (WA).

156. To the extent that civil penalties claims are brought by the Commissioner for

Consumer Protection, any additional costs would necessarily be offset by the

civil penalties payable to Consolidated Revenue. It is therefore not possible at

this time to say whether there would be any net overall cost to the State from

exercising these enforcement powers.

157. It is also important to note that this Bill does not introduce any new "red tape"

into the franchising industry. There are no new forms to fill in, no new registers

created, and no requirement to make any changes to contracts or disclosure

documents. The only change required is behavioural change to meet the new
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minimum standard of conduct, through the requirement to act in good faith,

which is a clear and simple codification ofthe existing common law.

A net benefit for the franchising industry can be expected from the Bill

158. The main allegation made by the franchisor lobby is that the Bill will harm the

franchising industry in WA and that franchisors will avoid WA because of the

impact of the laws."

159. As an opening observation, this has been the standard catch-cry of the

franchisor lobby every time any new regulation of the franchising industry has

been proposed. Yet the experience in Australia is that the franchising industry

has thrived in the current regulated environment. This would be because

regulation provides the appearance of safety and investor protection for aspiring

franchisees who will be entrusting their personal and financial futures to the

hands oftheir franchisors.

160. The franchisor lobby is unlikely to even accept that there is a cause and effect

relationship between a well regulated industry and the health ofthe industry.

161. However the success of the industry is totally dependent upon having a good

source of potential franchisees who are prepared to contribute money and

commit their personal and financial futures to building strong and successful

franchised businesses. Unless potential franchisees can expect to make this

investment with a sense of safety and protection, they will put their money and

time elsewhere.

162. The greatest issue ill :franchising at the moment is the lack of available

franchisees. According to a recent PricewaterhouseCoopers survey:
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"Franchisee recruitment continues to present a problem for franchisors.

Almost all (97 per cent) of the surveyed franchise systems cited fmding

suitable franchisee candidates, franchisee funding and obtaining sufficient

volumes of enquiries from prospective franchisees as their primary

concems.,,78

163. That is, the current lack of regulation to enforce minimum standards of conduct

in the industry is actually constraining growth in the industry, and is potentially

limiting the pool ofpotential franchisees entering the industry.

164. To take an employment analogy, consider two similar businesses A and B.

Business A has a good reputation for treating its employees fairly, helping them

to advance their careers and ensuring they reap financial benefits of their efforts

through their wages and bonuses. Business B, on the other hand, has the

opposite reputation - where employees are exploited, ripped off, bullied and

harassed.

165. In that analogy a good employee will always choose to work for Business A,

which will continue to thrive built on its good practices and good people. On the

other hand, Business B will be stuck in a cycle of missing out on the best

employees, performing poorly and continuing to exploit its existing employees

until they leave. The only way to rehabilitate Business B will be a change in the

way it treats its staff, so that it too can attract the best employees who can help

take the business to a new level.

166. Unfortunately the bullying and opportunistic culture that is an inherent part of

the existing franchise industry, as a result of the uncontrolled power imbalance
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promoted by the franchisor lobby and its leaders, means that franchising will

condemned to the Business B slow-track to the detriment ofall concerned.

167. There is other data which supports the conclusion that there is a high degree of

mistrust in franchising, and a high level of franchise disputation, which runs

counter to the ideals of "responsible franchisor behaviour" and "commercial

partnership" espoused by the peA. Add to this the personal experiences

recounted by the franchisees to the various 2008 inquiries and the evidence is all

one-way that the franchise industry as a whole is in need ofa Business B reality

check.

168. The dilemma for the franchise industry is that many if not most individual

franchise systems fit the Business A model; but it is the unrestrained bullies and

opportunistic franchisors that have dragged the industry into the Business B

category. Even worse, as previously noted, the FeA and the franchise lobby

refuse to reeo gnise this Business B reality, to the great detriment of their

Business A franchisor constituents.

169. It is therefore wrong for the franchisor lobby to assert, as they do, that the Bill

would be detrimental to the franchise industry in WA. Their highly simplistic

assumption seems to be that if one or two individual franchisors would leave

WA or not set up business in WA, that this would equate to a net cost to the WA

franchising industry.

170. The truth is quite the opposite. If there is a market for a franchisor's good or

service, it is highly unlikely they will quit WA, or simply ignore the market,

because ofminimum conduct standards imposed in the Bill.
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171. What is more likely is that Business B franchisors will reform their practices or

face the consequences in terms ofpenalties under the Bill. This would be a very

good outcome for WA, because it would mean that franchising in WA would be

perceived to be a Business A state - where the clear and simple definition of

good faith in 5.11 of the Bill would be the guiding rule for franchising conduct,

and franchisees could have confidence investing their money and time in the

industry.

172. As previously mentioned, the franchisor lobby's analysis also fails to take into

account both the short-term and long-term costs of not being able to attract the

best potential franchisees into the industry. Unless and until this analysis is

done, any statistics or examples (particularly those based on alleged US

experience) put forward by the franchisor lobby must be treated with extreme

caution.

173. The issue here is not unlike credit ratings. It is now well accepted that sound

prudential management of the State's finances, which contributes to a AAA

rating, has enormous benefits in terms of State growth and the ability to attract

investment funds. By contrast, junk bond status involves the high direct and

indirect costs associated with the risky nature ofthe investment concerned.

174. Moving the franchise industry from ''junk bond status" towards a "AAA rating"

may require some behavioural change by individual franchisors who are

currently operating with impunity outside accepted industry an community

norms of appropriate behaviour - ie. the rogue franchisors. However the very

point of the Bill is to remove the current incentives for opportunistic conduct,

and force rogue franchisors to change their ways.
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175. In addition to improving the public standing ofthe industry, the actions of rogue

franchisors already extract a heavy cost for individual franchisees, their families

and the connnunity in terms of financial distress, marriage breakdown, and

adverse health impacts. There will also be a direct ongoing saving to the

community from removing the rogue element from the franchise sector. With

the high apparent level of franchising in commercial strips throughout Western

Australia, there is a significant risk that these costs may be incurred on an

increasing scale for many years to come if the Bill is not passed.

176. Because the franchisor lobby refuses to recognises the financial and human cost

offranchisor misconduct, its claims in relation to negative cost consequences of

the Bill also fail to account for these ongoing benefits for individual franchisees.

177. In summary, it can be confidently expected that any costs resulting from the

removal of the opportunistic conduct by rogue franchisors will be minor

compared to the benefits that will flow to the vast majority of WA franchisors

and franchisees from the improved perception that the industry has become a

safe place for potential franchisees to invest their time, money and effort.

The other cost impacts are unsubstantiated assertions

178. There are a range of other assertions made by the franchisor lobby on the

grounds of supposed costs associated with the Bill. These principally include

unsubstantiated claims that finance will cease to be available to WA franchisees,

and that franchise fees will increase. 79

179. The franchisor lobby asserts that new regulation would reduce the availability of

loan funds, due to supposed uncertainty and risk associated with the measures

introduced in the Bill. However, these assertions are nonsense.
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180. The same analysis as set out above in relation to the availability of new

franchisees can be applied to banks and other financiers who lend money to

franchisees. The effect of the Bill will be to reduce franchisee risk by creating a

more level playing field for the making of franchise decisions, and restoring the

"commercial partnership" element back into franchising. This lower level 0 f

risk in WA can be expected to make franchise lending more attractive, and

increase the flow offunds, rather than reduce it as the franchisor lobby suggests.

18L In terms of the argument that the Bill will increase franchising fees to

compensate franchisors for increased risk, the franchisor lobby's economic

analysis is flawed:

a. First, there will no increased risk for the majority ofgood franchisors who

treat their franchisees appropriately and comply with the Commercial

Code.

b. Secondly, franchise fees are set by the ordinary workings of supply and

demand in a competitive market for franchisees, and not by individual

franchisors on their own whim. These fees will reflect perceptions of

value, as well as alternative investment options available to prospective

franchisees.

c. Thirdly, a greater pool of good franchisees should actually reduce the

business costs for franchisors in terms of recruiting, training and

mentoring franchisees. As good franchisors are the norm this reduction in

business costs should more than offset any loss of opportunistic profits

relied on by rogue franchisors.
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182. The franchisor lobby seeks to support its arguments by generalised assertions

based on supposed examples from the United States, and in particular Iowa. 8o

183. However there is no parallel between franchising regulation in the USA and

Australia or WA that would make these assertions useful or relevant;

a. First, there is no overarching federal statute governing franchising in the

USA as in Australia. Both before and after the Bill, the Commonwealth

Code will be the main form ofregulation in Australia.

b. Secondly, the duty of good faith already exists in the common law in

Australia in relation to franchising, as Norton Rose and the FeA

acknowledge (with qualifications). This is not the case of a Bill

introducing some wholly new duty that does not already exist in other

jurisdictions. Instead it is a simple and clear codification ofthe law, which

sets a minimum standard of conduct by reference to existing good

franchising practice.

c. Thirdly, the Bill introduces penalties for breach of the Commonwealth

Code, with which franchisors must already comply. Again it does not

introduce any new obligations. It simply gives existing obligations

additional teeth.

d. Fourthly, to the extent that the Bill introduces specific and tailored civil

remedies to address franchising issues, it does so in a way which is

consistent with existing remedies under the Competition and Consumer

Act 2010 (Cth).

e. Finally, whilst it is understood that Iowa introduced legislation in 1992

that included duties of good faith and provisions relating to "good cause"

53



in relation to renewals, the Iowa legislature confirmed the original 1992

provisions in both these areas in 2000 after eight years' experience."

which suggests that the problems alluded to by the franchisor lobby are

misstated or exaggerated.82

Conclusion

184. In conclusion, none of these assertions of additional costs or burdens by the

franchisor lobby should divert the attention of the Committee from

recommending in favour of the further passage of the Bill through the WA

Parliament.

185. To the contrary, the economic logic of the Bill suggests that the benefits of the

Bill to the industry, to franchisees and franchisors will substantially outweigh

any loss of opportunistic profits for franchisors who would otherwise seek to

abuse their position ofpower and profit at the expense oftheir franchisees.
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FRANCHISING BILL 2010 (WA)

OPINION

Introduction

1. Our instructing solicitors act for Competitive Foods Australia Limited, the

franchisee of a number of I<FC restaurants in Western Australia. Our advice has

been sought in respect of certain aspects of the Franchising Bill 2010 (WA) ("the

Bill"), which was introduced in October 2010 as a private member's bill in the

Parliament of Western Australia.

2. In preparing this advice we have had the benefit of reading the opinions of Mr

Alan Robertson SC dated 8 October 2010 and 9 November 2010. We generally

agree with the advice proffered by Mr Robertson.

3. Our instructing solicitors' questions, together with our short answers, are as

follows.

Validity

Q.1 Will the Bill, if enacted, be a valid law of the Parliament of Western

Australia?

Answer: Yes.

Extta-tettitoriality

Q.2 Does the Bill apply where the business of the franchisee is conducted

wholly outside Western Australia?
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Answer: No. The Bill applies only if the franchise agreement relates to the

conduct of a franchise business in Western Australia.

Inconsistency

Q.3 Does the Franchising Code of Conduct apply to franchise agreements

excluded under the Franchising Code of Conduct under the Trade

Practices Act 1974 (Cth)?

Answer: No.

QA Will the Bill, if enacted, be directly inconsistent with the Trade Practices

Act 1974 (Cth) or the Franchising Code of Conduct, either at all, or in

respect of the five matters referred to in Terms of Reference (a) of the

WA Parliamentary Committee reviewing the Bill?

Answer: No.

Q.5 Will the Bill otherwise be inoperative by reason of 8.109 of the

Constitution?

Answer: No.

Good faith

Q.6 Having regard to the existing common law, are the terms "fairly",

"honestly", "reasonably" and "cooperatively" reasonably capable of

application in a franchising context?
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Answer: Yes. These terms are well known to the law. The content of that duty

will depend upon the facts of the case, including the tenus of the

particular contract and the parties' legitimate interests.

Q.7 Will the Bill create a right to automatic renewal of a franchise agreement,

or any right of renewal?

Answer: No.

Retrospectivity

Q.8 Would the Bill, if enacted, be retrospective?

Answer: No.

Q.9 Is the limitation period of 6 years in clause 15(4) of the Bill inappropriate

having regard to the existing law?

Answer: No. Whilst there is no single standard limitation period, in most cases

the Limitation Act 2005 c:;qA) provides for a limitation period of 6 years.

Implementation

Q.I0 Will the Bill, if enacted, give rise to any concerns in relation to "double

jeopardy" by permitting a prosecution in WA for a breach prior to

allowing any ACCC investigation or prosecution to proceed?

Answer: No.
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Liability of Legal Advisers

Q.11 Will clause 12(1)(e) of the Bill have a financial impact on Australian legal

practitioners by reason of them being joined in any prosecution because

of the conduct of their client and the existence of their legal retainer?

Answer: Under the general law a legal practitioner who presently aids and abets

the commission of offences is liable to prosecution. Clause 12(1) of the

Bill relates not t~ a prosecution but to an action for a civil penalty.

Damages and the definition of ~(Hannn

Q.12 Is the damages provision in clause 15 of the Bill appropriate having

regard to s82 of the Trade Practices Act?

Answer: No. The damages provision ought to be amended to reflect 582 of the

Trade Practices Act.

Q.13 Does clause.15(2) of the Bill, by providing that a "person who suffers

harm as a result of an act or omission of another person that

contravenes this Act", extend to persons who are not parties to a

franchise agreement?

Answer: Yes.

Liquidators

Q.14 Would the Bill be enforceable against liquidators ox other controllers

appointed under the Corporations Act 2001 (Cth) to take control of

franchisors or franchisees?

Answer: Yes.
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Reasons

4. In our op1111on the Bill fills a gap in the Franchising Code of Conduct by

affording a measure of protection to franchisees and thereby addressing the

disparity in power between franchisors and franchisees, as well as providing

specific forms of relief appropriate to the franchising industry. The Bill requires

both franchisor and franchisee to deal with each other in good faith.

5. We have suggested below two possible drafting improvements to the Bill:

(a) replacing in clause 4(1) of the Bill the words "partly in" with the words

"substantially in"; and

(b) deleting clause 15(1) of the Bill, and replacing in clause 15(2) of the Bill

the words "harm as a result of' and inserting in their place the words "loss

or damage by", and by deleting "harm" where it secondly appears and

inserting "los s or damage".

Question 1- Validity

6. We understand that this issue arises because:

(a) by clause 4(1) of the Bill a franchise agreement is a WA franchise

agreement for the purposes of the Bill if it relates to the conduct of a

business in, or partly in, Western Australia;

(b) by clause 4(2) of the Bill a franchise agreement is a WA franchise

agreement whether it is entered into in or outside Western Australia, and

even if the law governing it is not the law ofWestern Australia; and
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(c) by clause 6 of the Bill the Bill is expressed, so far as possible, to apply to

acts, transactions and matters done, entered into or occurring outside, or

partly outside, Western Australia in relation to WA franchise agreements;

and to acts, transactions and matters (wherever done, entered into or

occurring) that would, apart from the Bill, be subject to the law of the

Commonwealth, another State, a Territory or a place outside the

Commonwealth; and

(d) by clause 7 of the Bill the provisions of the Commonwealth Code

(defined in clause 3(2) of the Bill to mean the Franchising Code of Conduct

set out in the Schedule to the Trade Practices (Industry Codes 

Franchising) Regulations 1998 (Cthj) , (referred to in the Bill as the

Franchising Code of Conduct (WA), as in force from time to time) apply as

a law of Western Australia;

7. Section 2(1) of the Constitution Act 1889 (WA) empowers the Parliament of

Western Australia to make laws "for the peace, order and good Government" of

Western Australia. The quoted words give to the Parliament of Western

Australia full plenary power. A law will be valid provided there is a relevant

connection, even a remote and general connection between the subject matter of

the legislation and the State: Union Steamship Company ofAustralia Pty Ltd v King

(1988) 166 CLR 1 at 14.

8. By providing in clause 4(1) of the Bill that the Bill applies to a WA franchise

agreement if the agreement relates to the conduct of a business in, or partly in,
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Western Australia, the Bill establishes a connection necessary for the validity of

the Bill.

Question 2 - Extra-territoriality

9. The combined effect of clauses 4(1) and 6 of the Bill is that the Bill only applies if

the franchise agreement relates to the conduct 0 f a business in, or partly in,

Western Australia. If it were desired to address any concern about the materiality

of the connection with Western Australia, we suggest that clause 4(1) of the Bill

could be amended to requite that a partial connection be a "substantial" one.

Question 3 - Other industry codes

10. The Franchising Code of Conduct WA (clause 5(3)) excludes the application to

the same franchise agreements as are excluded under the Commonwealth Code

(clause 5(3)).

Questions 4 and 5 - Inconsistency and 8109 of the Constitution

11. We can discern no basis for any inconsistency between the Bill, the Trade

Practices Act 1974 and the Code, whether by reason of s109 of the

Commonwealth Constitution, or otherwise.

12. Section 109 of the Commonwealth Constitution provides that:

"When a law of a State is inconsistent with a law of the Commonwealth, the latter shall

prevail, andthefOrmer sbali, to the extent ofthe inconsistenry, be invalid'.

13. Section 109 of the Constitution applies to subordinate legislation, which includes

the Code: see, eg,Airlines ofNSW u NSW (No 1) (1964) 113 CLR 1.
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14. The law has developed three principal approaches to determining inconsistency.

The first is when one law forbids what the other permits. The second is where

one law takes away a right which the other confers. The third is where the

Commonwealth legislation evinces an intention to covet the field on the subject

matter in question and the State legislature seeks to enter that field. The first two

categories are what the law generally refers to as "direct" inconsistency: see

Joseph and Castan, Federal ConstitutionalLaw (2006) at [7.20].

15. By regulation 3 of the Trade Practices (Industry Codes - Franchising)

Regulations 1998, the Code is prescribed as a mandatory industry code for the

purposes of s51AE of the Trade Practices Act 1974. On 18 November 2010 the

Parliament referred the Bill to the Standing Committee to consider whether

passage of the Bill would be indirectly inconsistent with the Trade Practices Act

and the Franchising Code of Conduct) with particular reference to the following

five matters: the requirement to "act in good faith"; civil monetary penalties;

injunctions; redress orders; and damages. Of the 5 matters, only the question of

good faith is addressed in the Code (in clause 23A), and only in the context of

providing that nothing in the Code limits any obligation imposed by the common

law, applicable in a State OJ: Territory, on the parties to a franchise agreement to

act in good faith.

16. Clause 17C.l of Annexure 1 to the Code, which pursuant to clause 6(2) of the

Code applies to all franchise agreements, provides only that the franchise

agreement is to provide details of the process that that will apply at the end of the

franchise agreement, including whether the prospective franchisee will have any

options to renew or extend the scope of, or enter into a new franchise agreement.
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Save for requiring the process of renewal or extension to be detailed, the Code is

silent in relation to the renewal of a franchise agreement.

17. Section 51AEA of the Trade Practices Act, which is in Part IV - Industry Codes,

provides that:

''It is the Parliament's intention that a law if a State or Territory should be able to

operate concurrentfy with thisPartunless the law is directlY inconsistent with this Part. )J

18. Whether a law of the Commonwealth is intended to "cover the field" is to be

determined by ascertaining the intention of the Parliament: ClYde Engineering Co

Ltd v Cowburn (1926) 37 CLR 466 at 489-90.

19. The Regulations, Code and the Bill are susceptible of simultaneous obedience.

Section 51AEA of the Trade Practices Act establishes that the Commonwealth

Parliament did not intend the Franchising Regulations and Code to cover the

field. In the absence of that intention, the Bill is not inconsistent with the Trade

Practices Act or the Code: McWaters v Dqy (1989) 168 CLR 289 at 296.

Question 6 - Good Faith

20. At common law the courts have shown a preparedness to impose an implied

obligation upon the patties to act in good faith in the performance of the

agreement: see) eg, Burger King Corporation v Hungry [ace's Pry Ltd (2001) 69

NSWLR 558 at [141] - [187]. This has been recently re-affirmed in a franchising

context: see /1lv.fC Commercial Cleaning (NSl¥) Pry Ltd v Coade [2010] NSWSC 832

at [7] and the cases there cited.
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21. Because a statutory duty is introduced in clause 11(2) of the Bill that a party to a

franchising agreement must act in good faith, it is unnecessary to review the cases

in the various jurisdictions to identify the precise content of, and the principles

applicable to, the duty to act in good faith at common law.

22. The requirement to act in good faith is defined in clause 11(1) of the Bill to mean

that a party is required to "act fairly, honestly, reasonably and cooperatively').

These words are well known to the common law and lawyers, and, broadly

speaking, they are non-technical tenus which will be interpreted in accordance

with their ordinary meaning. It is to the m.eaning of the quoted words that the

courts will turn to determine what the duty to act in good faith requires in the

circumstances of the particular case.

23. The content of that duty, as reflected in the quoted words, will depend upon the

facts of the case, including the terms of the particular contract and the parties'

legitimate interests. A guide as to how the courts may approach the application

of the duty of good faith can be seen in the recent decision of the Court of

Appeal of Western Australia in Strzdecki Holdings Pry Lsd v Cable Sands Pry Ltd

[2010] WASC 222.

24. In the context of that case, which concerned an express contractual duty to

negotiate in good faith, the Court held that provided a patty gives serious and

genuine consideration to a proposal in a timely manner, objectively determined,

that patty is free to act in pursuit of its rational commercial self-interests:

SttifJ!ecki Holdings Pry Ltd 11 Cable Sands Pry Ltd (supra), especially at [61] - [64], [87]

- [95].
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Question 7 - No Automatic Renewal

25. The short title to the Bill is instructive. It describes the Bill as an Act to regulate

the conduct of people who are about to enter or are parties to franchise

agreements. Clause 11(2) of the Bill requires a party to a franchise to act in good

faith in any dealing or negotiation in connection with entering into or renewing a

franchise agreement, the agreement, or resolving, or attempting to resolve, a

dispute relating to the agreement. The Bill does not mandate the renewal of a

franchise agreement, nor mandate any remedy (eg. clause 14(5»). Nor does it

create any presumption in favour of the renewal of a franchise agreement.

Question 8 - Retrospectivity

26. A law will be retrospective if it applies to facts or events that have already

occurred in such a way as to confer or impose or otherwise affect rights or

liabilities which the law had defined by reference to the past events: Maxwell v

Murp~ (1957)96 CLR 261 at 267.

27. A law is not retrospective if it speaks only as to the future, such as for example

placing a fresh obligation, right or duty on a person or group in the future: Chang

v Laidley Shire Council (2007) 234 CLR 1 at [113J. Clause 11 of the Bill regulates

future conduct, dealings or negotiations in entering into or renewing a franchise

agreement or resolving a dispute relating to a franchise agreement. The Bill is

not retrospective.
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Question 9 - Limitation Period

28. Whilst there is no single standard limitation period, in most cases the Limitation

Act 2005 (WA) provides for a limitation period of 6 years.

29. We note that actions for damages under the Fair Trading Act 1987 ~A) must be

commenced within 3 years after the cause of action accrued whereas the

analogous provisions of the Trade Practices Act provide for a limitation period

of 6 y~ars.

Question 10 - No "Double Jeopardy"

30. The rule against double jeopardy refers to the principle of criminal law that once

a person has been tried and convicted, he or she cannot subsequently be tried for

the same offence. Section 17 of the Criminal Code 0YIA) extends this principle to

any alternative charge which might have been brought against an accused. Any

proceedings under clause 12 of the Bill are civil proceedings for the imposition of

a monetary penalty, not criminal proceedings, and thus no question of "double

jeopardy" would arise.

31. Neither the Fair Trading Act nor the Trade Practices Act presently impose

pecuniary penalties for a breach of the Franchising Code. Thus, clause 12(2) of

the Bill has no present application.

Question 11- Solicitors' Liability

32. Clause 12(1)(e) of the Bill mirrors s75B(1)(c) of the Trade Practices Act. It has

been held that for accessorial liability under s75B of the Trade Practices Act there

must be intentional participation in the contravention. To form that intention
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the participant must have knowledge of the essential matters which go to

establishing the contravention: Yorke vLucas (1985) 158 CLR 661 at 667, 669.

33. Whether a legal practitioner who engages in such conduct should be treated any

differently from other participants is a matter of policy. Under the general law a

legal practitioner who presently aids and abets the commission of offences is

liable to prosecution.

Question 12 - Damages

34. We note that there are differences between the terms of clause 15(1) of the Bill

and 582 of the Trade Practices Act (and the analogous provision in s79 of the

Fair Trading Act). We do not see a need for clause 15(1) of the Bill and in our

opinion it ought to be deleted.

35. In our opinion clause 15(2) of the Bill ought to be amended by deleting the

words "harm as a result of" and inserting it their place the words "loss or damage

by", and by deleting "harm" where it secondly appears and inserting "loss 01'

damage", consistent with the formulation in s82 of the Trade Practices Act.

36. In the event that the provision remains unchanged, we note that the

citcumstances in which a person will suffer personal injury as a result of a

contravention of the Bill are difficult to envisage.

Question 13- Damages Actions

37. Clause 15(2) of the Bill does not require the person who suffers harm to be a

party to a franchise agreement (as is the case under 882 of the Trade Practices

Act).
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Question 14- Liquidators

38. The Bill will be enforceable against liquidators or other controllers appointed

under the Corporations Act 2001 (Cth) to take control of franchisors or

franchisees.

39. We advise accordingly.

Francis Butt Chambers
20 January 2011
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RE: THE FRANCHISING BILL 2010 (WA)

OPINION

1. My instructing solicitors act for Competitive Foods Australia Limited, the

franchisee ofa numberofKFC restaurants in Western Australia.

2. I am briefed with a copy of the draft Franchising Bill 2010 (WA) (the Bill)

prepared by Parliamentary Counsel's Office and I have been asked for my opinion

on three matters in relation to it:

(i) whether the Bill if enacted would be a valid law of the

Parliament of Western Australia;

(ii) whetherthe lawwouId be inoperative by reason of s. 109ofthe

Commonwealth Constitution in light of Part NB of the Trade

Practices Act 1974 (Cth); and

(iii) whether the Bin ifenacted would be retrospective.

3. For the reasons given more fully below, my short answers to these questions are:

(i) yes;

(ii) 110;

(iii) no.

Liability limited by a scheme approved under Profcss~QnalStandards Legislation
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Question (t)

4. This question first raises the issue of the reference in clause 3(2) oftbe Bill to the

Schedule to the Trade Practices (Industry Codes - Franchising) Regulations 1998

(Cth) as in force from time to time. This reference does no more than make clear

what would otherwise be covered by s. 16(3) of the Interpretation

Act 1984 (WA). I refer to that provision rather than to the Acts Interpretation Act

1901 (Cth) because although the latter Act applies to the Franchising Code of

Conduct (WA) by virtue of cl. 8 of the Bill, it seems that the former Act will

apply to the provisions of the Bill.

5. This question also draws attention to the provisions of clause 6 ofthe Bill dealing

with the extra-territorial operation ofthe Bill.

6. In my opinion there is a direct connection between the legislationand the State by

virtue of clause 4(1) of the Bill which requires in effectthat a franchise agreement

for the purposes of the Bill relates to the conduct of a business in, or partly in,

Western Australia In Union Steamship Co ofAustraliaPty Ltd v King (1988) 166

CLR 1 at 14 the High Court held that a State law is, relevantly, valid if there is

any real connection - even a remote or a general connection - between the

subject matterofthe legislationand the State.

Question (it)

7. I have considered whether the law would be inconsistent with the Trade Practices

Act and thereby inoperative by reason of s. 109 of the Commonwealth

Constitution.

8. Section 109 provides:

109 Inconsistency of laws

When a law of a State is inconsistent with a law of the Commonwealth,
the latter shall prevail, and the former shall, to the extent of the
inconsistency, be invalid.

Liability limited by a scheme approved under Professional Standards Legislation
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9. Having regard in particular to s. 51AEA of the Trade Practices Act it is in my

opinion clear that Part IYB of thatAct was not intendedto "cover the field" to the

general exclusionof State lawsin this area.

10. Section 51AEA provides as follows:

51AEA Concurrent operation ofState and Territory laws

It is the Parliament's intention that a law of a State or Territory should be
able to operate concurrently withthis Part unless the law is directly
inconsistent with this Part,

11. There may be a possibility, on particular facts which do not presentlyappear, of a

direct collision between provisions of the Trade Practices (Industry Codes

Franchising) Regulations 1998 made under the Trade Practices Act and those

provisions of the Bill which add to the obligations contained in the Trade

Practices (Industry Codes - Franchising) Regulations 1998~ but generally it is

possible to obey both the Trade Practices (Industry Codes- Franchising)

Regulations and the Bill and the two sets of provisions may both validly operate.

12. One particular argument is that the Bill would expose corporations to civil

monetary penalties for contraventions whereas the Trade Practices (Industry

Codes - Franchising) Regulationsdo not, the Commonwealth law thus showing

that the Parliament intended that corporations not be liable for penalties for

contravening those Regulations. However authority shows that mere differences

of penalty give rise to s. 109 inconsistency only in covering the field cases and

110t] as here] where the Commonwealth Parliament has stated its intention that the

laws are to operate concurrently: see MeWaters v Day (1989) 168 CLR 289 at

295-296; R v EI Helou, El Helouv R (2010) 267 ALR 734 at [30].

Question (iii)

13. In my opinion the Bill if enacted would not operate retrospectively to impair

contractual rights under existing agreements) because it is concerned with the

regulation of conduct in the future, including whether or not to renew existing

agreements and dealings with a prospective franchisee in relation to the making of

a franchise agreement after the commencement ofthe Bill: Chang v Laidley Shire

Liability limited by 11 scheme approved under Professional Standards Legislation
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Council (2007) 234 CLR 1 at [111] citing Coleman v Shell Co ofAustralia Ltd

(1943) 45 SR (NSW)27 at 30 per Jordan CJ.

c

Chambers .

8 October 2010

r··J71~:J
A. ROBERTSON S.C.

Liability limited by a scheme approved under Professional Standards Legislation
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OPINION

Atanskovic Hartnell
Solicitors

75-85 Elizabeth Street
Sydney NSW 200

Attention: Tim Castle
Tel: 9224...7030
Fax: 9777-8777

Email: tdc@ah.com.au

A Robertson S.C.
5 St James Hall

169PhillipStreet
SYDNEY NSW 2000

DX181SYDNEY
Tel: (02) 8257-2560
Fax: (02) 9221-8387

Email: arobertson@Stjames.net.au

Liability limited by a scheme approved under Professional Standards Legislation



RE: THE FRANCHISING BILL 2010 (WA)

OPINION

1. My instructing solicitors act for Competitive Foods Australia Limited.

2. I have been asked to advise whether there would be a "WA franchise agreement"

under clause 4(1) of the Franchising Bill 2010 (WA) (the Bill) in the following

circumstances: the franchisor is based in Western Australia, but the business of

the franchisee under that franchise agreement is conducted wholly outside

Western Australia?"

3.

4.

5.

In my view the expression "if the agreement relates to the conduct of a business

in, or partly in, Western Australian in clause 4(1) of the Bill means that the

business is conducted in, or partly in, Western Australia by the franchisee.

This is confirmed by reading the expression with the definition of "franchise

agreement" in the Code, especially s. 4(1)(b).

I therefore disagree that if the franchisor conducts its business in' Western

AustraJia the Bill, when enacted will apply to the franchisees located entirely

outside Western Australia and I answer the question I am asked 'no'.

Chambers

9 November 2010

A. ROBERTSON s.c.

Liability Ihnited by a scheme approved under Pr\Jfcssjonal Standards Legislation



RE: THE FRANCHISING BILL 2010 (WA)

OPINION

AtanskovicHartnell
Solicitors

75-85 Elizabeth Street
Sydney NSW 200

Attention: Tim Castle
Tel: 9224-7030
Fax: 9777..8777

Email: tdc@ah.com.au

A Robertson S.C.
5 St James Hall

169PhillipStreet
SYDNEY NSW 2000

DX181 SYDNEY
Tel: (02) 8257-2560
Fax: (02) 9221-8387

Email: arobertson@Stjames.net.au

Liability limited by a scheme approved under Profcssionnl Standards Legislation



Transcript -Ross Greenwood, on Money News, 2GB

Interview with Bernie Ripoll,
Chairman of Corporations and Financial Services Joint Committee

Tuesday 21 September 2010

RG Looking at the plight of franchisees who, if you like, find themselves caught out after
trying to buy themselves a job and buy themselves a business they ultimately find them,
effectively, I guess, stuffed with the product that the organization that has sold them the
franchise then sells to them because part of the contract quite often is that you will buy
your goods and services from that organization that sold you the franchise and in many
cases you don't have any choice as to where you go. The one we have highlighted
recently is Wendy's and in this particular case there have been some tragic situations
which have occurred where people have really found businesses that have been unviable
and also at the same time the cost ofgoods continues to rise and even in the last couple
ofdays, I have received more emails from franchisees indicating to me that prices of
goods which have not risen for a long long time just continue to be increased to them
which obviously makes it very difficult when their businesses at the very outset are
struggling.

Now it raises issues about where the Government got to after having launched an inquiry
into franchising then it seems as though the recommendations 0 f that conunittee were
pretty much sat on the shelf Now you might think to yourself, well that might be
politics but ofcourse this was a joint party committee that was looking at it, and it was
chaired by Berny Ripoll, who was Chairman ofthe Corporations and Financial Services
Joint Committee, who joins us now on Money News.. Thanks for joining us Berny, I
appreciate your time.

BR Thank you, Ross.
RG This whole notion about where Government got up to with your recommendations on the

franchising code, it really didn't go very far, it appears to be gathering dust as we speak.
BR Well there is a number ofthings that we did do and a number ofthings I think that we

are still left to do. Certainly the report looked at all matter offranchising and there is a
very special relationship that exists between franchisees and franchisors and I think
people don't quite understand just how much that relationship is weighted in favour of
the franchisor and you mentioned earlier about being compelled in contracts to buy
supplies and products from the franchisor so there's a whole range ofpitfalls and we
looked at a whole range ofthose issues. I believe there is more work to be done and I
certainly intend to continue to pursue a lot ofthose issues.

RG You indicated as part ofthat recommendation there should be a good faith clause and as
I say, this is a joint party committee and so as a result it comes from both sides ofthe
political spectrum but your committee indicated a good faith clause should be put in as
part ofthat code. In other words, that the franchisor should act in good faith. It is quite
clear as you're indicating that in some cases this simply does not happen.

BR That certainly is the case that in many instances it just doesn't happen. But good faith is
well understood in business, it is well understood in the relationship in a contract. I
don't see that it is any different in franchising to specify good faith and ensure that both
parties act in good faith to each other in terms of the contract itself. I think: it is really
important.

Ross, one ofthe really key things in franchising which people don't pick up in the early
stages is that the contract is not where it starts or finishes. The contract, regardless of
how many pages it contains, is only really just the initial agreement because in there it
will say "and also you need to refer to the operations manual and/or any other memos

476883 Page 1



or communications from the franchisor'> which can say anything at any time. So
franchisees need to be really conscious that things can change and they can change really
quickly.

RG And that's not only just for small individuals, shall I say, who go out and try and maybe
take a lump sum ofmoney and then decide in their 50's to go out and buy a job and buy
a business then that's, if you like, what most people would think of for franchising, but
what I understand right now is even some of those biggest organizations, household
names, I should say, particularly maybe around the fast food area may be having
significant problems with big international franchisors who might effectively under the
same sort ofnotion that you were just talking about here effectively be looking to strip
these people 0 f their business effectively in Australia simply because they are coming to
the end of their contract and they decided that they might not be happy to continue the
arrangement.

BR Well look, Ross, that is certainly a possibility and it has certainly been the case for a
number ofpeople that have found themselves in those circumstances. What can happen,
and what has happened in the past, is that a franchisor can decide to change the rules
midstream and they can be significant changes. They can be changes about the length of
the contract or not renewing the franchise and somebody could have poured five years of
their life or maybe twenty years of their life into building up a particular franchise
business only to find that the end of that tenn contract that they can't renew it because
the franchisor refuses or places conditions, new conditions on them which are just
untenable.

So what my committee did and it was a bipartisan, unanimous report, it was look at ways
to try and deal with some ofthese very unique circumstances and unique problems and
we think there is a number of things that must happen. Obviously a strengthening ofthe
code ofconduct including pecuniary penalties. There must be a financial cost for those
who breach the code and coupled with that a good faith provision when negotiating
agreements. And all that really means is that people must act and follow through on
those contracts based on good faith, based on the initial understanding ofwhat the
contract is meant to be. And as I said this is a well understood concept in law and in the
courts.

RG And yet the curiosity 0 f this is its always been purported that ifyou buy a franchise your
chances ofsuccess in business are greater than ifyou simply go out and set it up
yourself. But the truth is that ifyou can have the rules twigged or changed to even
squeeze you out ofthat business or to try and, if you like, in some way manipulate the
situation, you might very well have been part ofan organization that helped to build the
name for the franchisor, to build the reputation for the franchisor and while you've done
that with your capital, with your money you suddenly find the rug pulled out from
underneath you, the franchisor steps in and can suddenly go out and sell new franchises
at a much higher price.

BR Look that's certainly right, it's another area that the committee looked at. We examined
the issue ofgoodwill that's built up in the business and often you'll find that small
franchising operations over a period oftime due to the very hard work and good
management skills ofsome ofthe franchisees actually build a very strong brand and a
very strong business around that goodwill. The problem is trying to have an acceptable
goodwill by the franchisor at the end of the period. It has happened that a franchisor will
just not recognize any ofthat goodwill and just say, and just not renew that contract
meaning that you literally have to walk away from your business and for some people
they might have been actually building that business for a period of ten, fifteen or twenty
years.

RG And one ofthe issues also is in many cases these franchisor, the master franchisor, is of
course, often not an Australian company, it may be an international company and so they
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might show little regard for Australian law or Australian rules when they are actually
effectively trying to make the most ofwhat they can themselves.

BR That's right, Ross. The laws aren't consistent internationally nor in fact the relationship
between rules that might exist in the United States for example. There are a number of
fast food franchise chains here in Australia and our own rules. There are many pitfalls.
I mean, franchising is a good business because it does mean people can literally buy
themselves a business/a job but they need to very clearly understand the pitfalls and the
drawbacks ofstill being an employee or working for someone else even though you
work the hours ofself-employment and you risk your own capital in terms ofsetting up
the business but you still beholden to the master franchisees or the franchise agreement
and that can change at any time. These whole range of issues are complex, the issue of
goodwill, end ofterm contracts particularly where a franchisor refuses to renew the
contract which means you literally have to walk away under whatever conditions are set
out by the franchisor.

RG Seems incredible. What chance is there that your recommendations will get up in this
term ofparliament?

BR Well look, we have made some changes, and I'm confident that I'll be speaking to the
new minister and looking at ways that we can implement some really good changes. It
really is about looking after small business people, it's about looking after mums and
dads, making sure that when they invest in a small business, ie a franchise that they are
actually having some protection. Right now the only protection they have is the courts
but as we all understand trying to prove such things as unconscionable conduct or going
to court is just a bar set too high, it's too expensive, too time consuming and for ordinary
people, buying into a franchise who really are more focused on making that franchise
work, the court option is just not a viable one and that's why I think government has to
playa special role here. It has to make sure that we've got rules which mean there is
bargaining in good faith, there is contracts in good faith and that people are protected.

RG Berny Ripoll, Labour MP and Chairman ofthe Corporations and Financial Services Joint
Committee, we appreciate your time here on Money News tonight.

BR Thank you very much, Ross.
RG Now, I'll tell you what I'm going to try and do in the next little while, I'm going to try

and bring you that story ofthat very well known individual with that very high profile
organization who effectively is having his business ripped offhim at the moment. It's a
fascinating story. I can't bring it to you tonight, but I can tell you that it will knock your
socks offwhen you hear the name, and also when you hear the organization that is trying
to rip him off It is quite an astonishing story.
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