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RECOMMENDATIONSFOR THE

REPORT OF THE STANDING COMMITTEE ON LEGISLATION

IN RELATION TO THE

TRANS-TASMAN MUTUAL RECOGNITION (WESTERN AUSTRALIA) BiLL 2005

RECOM

1

Page 6

MENDATIONS

Recommendations are grouped as they appear inetiteat the page number
indicated:

Recommendation 1: The Committee recommendsthat clause 4(1) of the Trans-
Tasman Mutual Recognition (Western Australia) Bill 2005 be amended so asto adopt
the Trans-Tasman Mutual Recognition Act 1997 (Cth) asit wasin force on a dateto be
fixed by the L egidative Council, being a date which falls within the period that the bill
is beforethe L egislative Council.

Page 11

Recommendation 2: The Committee recommendsthat clause 4 of the Trans-Tasman
Mutual Recognition (Western Australia) Bill 2005 be amended so that amendmentsto
a Schedule to the Trans-Tasman Mutual Recognition Act 1997 (Cth) which:

@)

(b)

are only adopted by this State if Western Australian regulations which are equivalent
to, or adopt, the Commonwealth regulations are made.

ar e effected by Commonwealth regulations made under that Act; and

relateto Commonwealth and/or Western Australian laws only,

Page 14

Recommendation 3: The Committee recommendsthat the note at the end of the
Trans-Tasman Mutual Recognition (Western Australia) Bill 2005 be deleted.
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Legislation Committee

Page 14

Recommendation 4: In order for effect to be given to Recommendation 3, the
Committee recommendsthat it be an instruction to the Committee of the Whole that it
have power to consider any amendmentsto the notesto the Trans-Tasman M utual
Recognition (Western Australia) Bill 2005.

Page 16

Recommendation 5: The Committee (by a majority comprised of Hons Giz Watson,
Peter Collier and Ken Baston ML Cs) recommendsthat, if Recommendation 3 is not
agreed to, the Gover nment give consider ation to updating the note at the end of the Act
proposed by the Trans-Tasman Mutual Recognition (Western Australia) Bill 2005 as
required after the Act receivesthe Royal Assent.

ii G:\DATA\LS\LSrp\Is.tas.070626.rpf.008.xx.a.doc



REPORT OF THE STANDING COMMITTEE ON LEGISLATION

INRELATIONTO THE

TRANS-TASMAN MUTUAL RECOGNITION (WESTERN AUSTRALIA) BiLL 2005

1.1

1.2

2.1

2.2

2.3

REFERRAL

On 3 May 2007, the Legislative Council referred theans-Tasman Mutual
Recognition (Western Australia) Bill 200Bi{l) to the Standing Committee on
Legislation Committee) for inquiry with a reporting deadline of 7 Jun@0Z! The
debate on the motion to refer the Bill to the Cotteai revealed that the basis for the
referral was the wish to clarify the Bill's effecin the State’s biosecurityor
quarantine measures in relation to fruit importearf New Zealand.

On 31 May 2007, the Committee sought and obtaimeéxdension of its reporting
deadline to 26 June 2007.

INQUIRY PROCEDURE

The Committee sought written submissions on thé Bilplacing the details of the
inquiry on the Parliament’s website (www.parliamestgov.au) and writing to the
Western Australian Fruit Growers’ Association INW/AFGA). Given the short
inquiry timeframe and the specific nature of théemal, the Committee decided
against advertising the inquiry in newspapers.

A written submission was received by the Committeen the WAFGA.

On 9 May 2007, a briefing on the Bill was held withe following Government
representatives:

. Dr John Phillimore, Director, Intergovernmental &&ns, Policy Division,
Department of the Premier and Cabinet;

Parliament of Western Australia, Legislative CalynParliamentary Debates (Hansard}, May 2007,
ppl643 to 1644.

Biosecurity is The prevention of the entry, establishment or sppreiunwanted pests and infectious
disease agents in people, animals, plants or théremment: Biosecurity Australia, Department of
Agriculture, Fisheries and Forestiyaport Risk Analysis HandbopRustralian Government, Canberra,
2003, p44.

Refer to comments made by Hon Norman Moore MLCdeeaf the Opposition, and Hon Kim Chance
MLC, Minister for Agriculture and Food, Parliamenf ®@Vestern Australia, Legislative Council,
Parliamentary Debates (Hansard,May 2007, p1643 and pp1643 to 1644, respectively.

Parliament of Western Australia, Legislative Calrearliamentary Debates (Hansard3p May 2007,
p2571.
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Legislation Committee

2.4

2.5

3.1

3.2

3.3

. Mr Alistair Jones, Principal Policy Officer, Intevgernmental Relations,
Department of the Premier and Cabinet;

. Mr Robert Delane, Deputy Director General (Bioséguand Research),
Department of Agriculture and Food; and

. Ms Katy Ashforth, Manager, Legislation, Departmeit Agriculture and
Food.

A public hearing was held on 23 May 2007 with MrAlHill, Executive Manager,
WAFGA and Ms Dianne Fry, President, WAFGA.

The Committee extends its appreciation to the iddials and organisations which
provided evidence and information as part of thuiiry.

BACKGROUND TO THE BILL

The purpose of the Bill is to implement, in Westeéustralia, the Trans-Tasman
Mutual Recognition ArrangemenT TMRA) which was signed by all Australian
Heads of Government and the Prime Minister of Nesaland in 1998. Western
Australia is the last jurisdiction to give legislat effect to the TTMRA.

The Bill is ‘uniform legislation’ because, when pad, it will form a part of a national
legislative scheme which will provide for Austradiarecognition of the regulatory
standards adopted in New Zealand regarding goodkiiing goods which are legally
able to be imported into, and sold in, New Zeal&ra)d occupations. Following a
referral of these mutual recognition matters fréva New South Wales Parliament to
the Commonwealth Parliament under section 51(x)xefi the Commonwealth of
Australia Constitution A¢tthe Commonwealth Parliament enactedTrens-Tasman
Mutual Recognition Act 199(Cth) Commonwealth Act) in order to give legislative
effect to the TTMRA. The Commonwealth Act is themplate’ legislation for the
TTMRA. For the TTMRA to have effect in this Statde Western Australian
Parliament must either adopt the Commonwealth Actefer the power to enact
TTMRA legislation on its behalf to the Commonwedhhrliament.

A precursor to the Bill, the Trans-Tasman Mutuac&gition (Western Australia)
Bill 1999 (1999 Bill), contained clauses which were very similar taséhof the Bill.

The 1999 Bill was referred to the Standing Comraitte Constitutional Affairs (1989
to 2001) CA Committee), which recommended in its %#6eport that all clauses of

Explanatory Memorandutior the Trans-Tasman Mutual Recognition (Westeustfalia) Bill 2005.
See Part 2 of thErans-Tasman Mutual Recognition Act 19@th).

See section 51(xxxvii) of theommonwealth of Australia Constitution Astd sections 6 and 50 of the
Trans-Tasman Mutual Recognition Act 19€1h).

G:\DATA\LS\LSrp\ls.tas.070626.rpf.008.xx.a.doc



EIGHTH REPORT

3.4

3.5

3.6

4.1

5.1

the 1999 Bill be passéd.The Committee refers that report by the CA Cortesito
the Legislative Council as it contains, among otitémgs, a thorough discussion on
the TTMRA and the Commonwealth Act.

The 1999 Bill lapsed from the Notice Paper when Térd Session of the 35
Parliament prorogued on 4 August 2000.

Another precursor to the Bill, the Trans-Tasman laltRecognition (Western
Australia) Bill 2002 2002 Bill), contained clauses which are identical to thdsthe
Bill, and was referred to the Standing CommittedJmiform Legislation and General
Purposes (2002 to 2008)G Committee). That committee recommended in it8 4
report that the 2002 Bill be passed without amendrheThe Committee refers that
report by the UG Committee to the Legislative Cdluas it contains, among other
things:

. an informative technical analysis of clause 4 of @002 Bill (which is
identical to clause 4 of the Bill);

. a thorough discussion of Schedule 2, Part 1, Iteof the Commonwealth
Act, which is proposed to be adopted by the B8kchedule 2, Part 1, Item 1
of the Commonwealth Act has not changed since tBeddmmittee’s report
on the 2002 Bill was tabled on 17 October 2002; and

. a thorough discussion of general quarantine matthish are raised by the
2002 Bill. The Committee noted that it was Schedyl Part 1, Item 1 of the
Commonwealth Act which gave rise to previous conseabout the 2002
Bill's effect on the State’s quarantine measurege(rto heading 6 below).

The 2002 Bill lapsed from the Notice Paper when $eond Session of the ™36
Parliament prorogued on 23 January 2005.

SCOPE OF THISREPORT

This Report has been prepared as a continuatidgheoEomments made by the UG
Committee in its report on the 2002 Bill and shdoddread with that report.

CLAUSE 4 - ADOPTION OF COMMONWEALTH ACT

This clause proposes to adopt the Commonwealth #@ta law which applies in
Western Australia, as it was originally enacted; &lso including any amendments

Parliament of Western Australia, Legislative CdlnStanding Committee on Constitutional Affairs,
Report 46,Trans-Tasman Mutual Recognition (Western Austy@id 1999, November 1999.

Parliament of Western Australia, Legislative Cadlyrstanding Committee on Uniform Legislation and
General Purposes, Report ®ans-Tasman Mutual Recognition (Western Austydiél 2002, October
2002.
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made to it before the Act proposed by the Bill rees the Royal Assenf. The text of
the Commonwealth Act is displayed in a note atethe of the Bill.

Committee Comment

5.2

5.3

5.4

5.5

The Committee refers to paragraphs 5.1 to 5.8 ®fufs Committee’s report on the
2002 Bill regarding the effect of the wording imabke 4, and in particular, clause 4(3).
With respect, the Committee’s interpretation olsk 4 differs from the interpretation
that was accepted by the UG Committee. The Coraeittas of the view that the
words ‘adopts the Commonwealth Act as originally enactedluding the
amendments made to it before this Act receiveRtiyal Assefitexpressly override
the effect of section 16(3) of theterpretation Act 1984which provides that:

A reference in a written law to an Imperial Act @rCommonwealth
Act, or to a provision of an Imperial Act or a Commvealth Act,
shall be construed so as to include a referencesuoh Act or
provision as it may from time to time be amended.

Therefore, the Committee considered that the passéghe Bill would result in
Western Australia adopting the Commonwealth Adt asll exist immediately before
the Act proposed by the Bill is given the Royal &ss This interpretation is
supported by th&xplanatory Memorandurior the Bill, which provides that:

This claus€clause 4]adopts the Commonwealth Act as it stands at
the time the Western Australian Act receives thgaRa&ssent.

This would mean that any future amendments to tiedules of the Commonwealth
Act'? would not be automatically adopted by this Staiout further words to that
effect. Clause 4(3) appears to provide words &b d#ffect as it expressly states that,
“For the avoidance of doubtthe adopted Schedules will be amended from time t
time by regulations made under the Commonwealth Act

As the UG Committee’s interpretation of clause 4sviiased on the advice of the
Parliamentary Counsel, the Committee sought higv\oé its interpretation of the
clause. The Parliamentary Counsel agreed wittCdramittee that clause 4(1) of the
Bill overrides section 16(3) of thaterpretation Act 1984ut did not agree with the
remainder of the Committee’s interpretation. Hoervhe accepted that the

10

11

12

TheTrans-Tasman Mutual Recognition Act 19€%h) will be adopted for an initial period of fiyears:
clause 7 of the Trans-Tasman Mutual Recognition (@vasAustralia) Bill 2005.

The possibility of this is contemplated in seati®(1)(a) of thdnterpretation Act 1984which provides
that “The provisions of this Act apply to every writtew la. unless in relation to a particular written law
— (@) express provision is made to the contfary;

These Schedule amendments would be effected byr@amealth regulations pursuant to sections 44,
45, 48 and 49 of th€rans-Tasman Mutual Recognition Act 1927h).
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EIGHTH REPORT

5.6

Committee’s view is a tenable one, which is whyuska 4(3) was included in the
Bill. *3

It was noted by the Committee that either inteqdien would produce the same
result: any amendments to the Commonwealth Aclimgaup to the point of adoption
(Royal Assent) will be automatically adopted bystBitate, and after that point, only
amendments to the Schedules to the Commonwealthwhath are effected by

Commonwealth regulations will be automatically ateop

Point at which Trans-Tasman Mutual Recognition Act 1997 (Cth) is Adopted

5.7

5.8

5.9

5.10

Clause 4(1) of the Bill seeks to adopt the CommaithieAct as it was originally

enacted, but the adoption also includes any amemdmihat are made to the
Commonwealth Act before the Act proposed by thé ®@iteives the Royal Assent.
Theoretically, this would mean that any amendmentich are made to the
Commonwealth Act (and which commence operationthiea period between the
Parliament passing the Bill and the giving of they&® Assent would be adopted by
this State without the Western Australian Parliatiseknowledge and/or approval of
those amendments.

The other Australian jurisdictions which chosertipiement the TTMRA by adopting

the Commonwealth Act (Victoria, Queensland, Soutbstalia and Tasmania)
adopted the Commonwealth Act as it existed wherwdis originally enacted

(including any amendments to the Schedules of tbmrGonwealth Act which are

made by regulations from time to timé).The Northern Territory legislated to apply
the Commonwealth Actd's amended and in force from time to tirtie

It was noted by the Committee that section 4(1jhefMutual Recognition (Western
Australia) Act 200Xadoption of théviutual Recognition Act 199&th)) is effectively
identical to clause 4(1) of the Bill.

As an alternative to adopting the Commonwealth asctt exists immediately prior to
the giving of the Royal Assent, the Committee cdesed the adoption of the
Commonwealth Act as it exists at a date to be fimgdhe Legislative Council; for

example, being a date which is earlier than, orctvltioincides with, the third reading
of the Bill in the Legislative Council. This woukhsure that the Bill is passed with
the Parliament’s knowledge and approval of theipeeeersion of the Commonwealth
Act which is being adopted.

13

14

15

Letter from Mr Greg Calcutt AM SC, Parliamentary @sel, Parliamentary Counsel's Office, 11 June
2007.

Section 4 of th@rans-Tasman Mutual Recognition (Victoria) Act 1998&c); section 5 of theTrans-
Tasman Mutual Recognition (Queensland) Act 2Q0Q®); section 4 of thelrans-Tasman Mutual
Recognition (South Australia) Act 1998A); and section 4 of th€rans-Tasman Mutual Recognition
(Tasmania) Act 2008Tas).

Section 5 of th@rans-Tasman Mutual Recognition Act 1988).
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5.11 In response to the Committee’s request for an opion the Committee’s proposal to
fix a particular date of adoption in clause 4(hg Parliamentary Counsel declined to
express a view on the fixing of a date. Howeverphserved that the note to clause
4(1) would need to be consequentially adjusted lbyical action if clause 4(1) is
amended substantiallj. The Parliamentary Counsel also advised that itlavde
best if the interval between any fixed date of ddopand Royal Assent is as short as

possible!’ although he did not explain why this would be adugeous.

Committee reasoned that minimising the interval l@lso restrict the likelihood of

amendments to the Commonwealth Act coming intoceffeiring this period, being

amendments which would not be adopted under thieuBless they amended the
Schedules to the Commonwealth Act and were effeddgd Commonwealth

regulations. If, for example, another statute loé tCommonwealth amends the
Commonwealth Act during the interval between theedd adoption and the date of
Royal Assent, and there is a pertinent reason tendnthe Commonwealth Act as
adopted in this State in a similar way, a Westeustfalian amending statute would
be required to make that amendment. However, trarittee noted that this sort of
legislative action would also be required for adugptiny future amendments made to

the Commonwealth Act via amending statutes.

Committee Comment

5.12 The Committee was of the view that the method afptidg another jurisdiction’s
legislation without scrutiny as enshrined in claug@) is not desirable and will
continue poor legislative precedent. Therefore, @ommittee recommends that the
Commonwealth Act be adopted as it was in force odate to be fixed by the
Legislative Council, being a date which falls witlthe period that the Bill is before
the Legislative Council. In making this recommetimta the Committee did consider
the observations made by the Parliamentary Coumselit was of the view that
Parliament’'s knowledge and awareness of the prewasere of the legislation it is

making is a paramount concern.

Recommendation 1: The Committee recommends that clause 4(1) of the Trans-
Tasman M utual Recognition (Western Australia) Bill 2005 be amended so asto adopt
the Trans-Tasman Mutual Recognition Act 1997 (Cth) asit wasin force on a dateto be
fixed by the L egidative Council, being a date which falls within the period that the bill
isbeforethe L egidative Council.

16
2007.

1 Ibid.

Letter from Mr Greg Calcutt AM SC, Parliamentary @sel, Parliamentary Counsel's Office, 11 June
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EIGHTH REPORT

Henry VIII Clause

5.13

5.14

5.15

5.16

In effect, clause 4 will ensure the adoption of tmest current version of the
Commonwealth Act (including the Schedules to that)As at the time that the Act
proposed by the Bill is enacted. Thereafter, undause 4(3) of the Bill, only
amendments to the Schedules of the Commonwealti{rdatie by regulations made
under the Commonwealth Attwill be automatically adopted by this State. Tisat
no further Western Australian legislative actionuliebbe required for this State to
adopt any future amendments to the Schedules o€Ctdmmonwealth Act. Clause
4(3) of the Bill amounts to a Henry VIII clau$e.

In all of the other Australian jurisdictions whichose to implement the TTMRA by
adopting the Commonwealth Act (Victoria, Queensjar®buth Australia and

Tasmania), and in the Northern Territory, which sthndo apply the Commonwealth
Act, any future amendments to the Schedules ta€Cttramonwealth Act will also be

automatically adopted or applied, respectiv@ly.

It was noted by the Committee that generally, a @omwealth regulation amending
a Schedule can only be made with the unanimousrsach@nt of the regulation by the
jurisdictions which are then participating in thEMRA.?* The general exceptions to
that rule is that a Commonwealth regulation:

. amending a Schedule can be made with the unilatardbrsement of a
participating State or Territory where the regaatmerely relates to, or omits
or reduces the extent of an exclusion or exemptioa law of, that State or
Territory? and

. amending Schedule 3 can be made with the endorserhahleast two-thirds
of the jurisdictions then participating in the TTMR®

The endorsements referred to above would be made'dgsignated person’ from the
Executive of each participating jurisdictiéh. In the case of New Zealand or an

18

19

20

21

22

23

See sections 44, 45, 48 and 49 of Thens-Tasman Mutual Recognition Act 19@th). These sections
are Henry VIII clauses.

A Henry VIII clause is a provision in an Act oaiflament which authorises the Act or other Actbéo
amended by delegated legislation, which is madihéyExecutive.

Section 4 of th@rans-Tasman Mutual Recognition (Victoria) Act 1998c); section 5 of theTrans-
Tasman Mutual Recognition (Queensland) Act 2Q0Q8); section 4 of thelrans-Tasman Mutual
Recognition (South Australia) Act 199%A); section 4 of thelrans-Tasman Mutual Recognition
(Tasmania) Act 2008Tas); and section 5 of tAgans-Tasman Mutual Recognition Act 1988).

Sections 44(3), 45(4) and 49(3) of firans-Tasman Mutual Recognition Act 19€7h).
Ibid, sections 44(4), 45(5)(b) and 49(4).
Ibid, section 48(5).
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Australian State or Territory, the endorsement aglenif the designated person for the
jurisdiction publishes a notice in the official gz of the jurisdiction setting out and
endorsing the terms of the regulation before itmiade?® In the case of the
Commonwealth, the endorsement is constituted byrthking of a recommendation
by a Minister to the Governor-General for the magkirfi the regulatiori®

Committee Comment

5.17

5.18

5.19

The Committee considered that clause 4(3), if ghsa@ll amount to a significant
erosion of the legislative powers of the State iBant. It was particularly
concerned that any future amendments that woulchdude to the adopted Schedules,
without further consideration by the State Parliameould be made, not by the State
Executive, but by the Commonwealth Executive, albei varying degrees of
consultation with the Executive of the jurisdictioparticipating in the TTMRA.

Accordingly, the Committee was of the view thatusla 4 be amended so as to modify
the automatic adoption of amendments (through Comwealth regulations) to the
Schedules to the Commonwealth Act: any amendmelagng to Commonwealth or
Western Australian laws should only apply in Westékustralia if the State
Parliament has been given an opportunity to condltzsse amendments; however, it
would be appropriate for any amendments relatirthedaws of all other jurisdictions
to be adopted by this State automatically.

In determining the appropriate level of parliameyntscrutiny that should apply to the
adoption of the limited class of Schedule amendmeahe Committee examined the
application of three methods by which the Statdidaent oversees Executive-made
legislation. Each of the following three methodswd involve the State Government
making an ‘instrument’ of delegated legislationr(Bxample, regulations, orders or
another Executive-made instrument) which is egeivato, or adopts, an amending
Commonwealth regulation. The equivalent or adapt8iate delegated legislation
will be referred to in this discussion as the ‘Stastrument’, the ‘Western Australian
instrument’, or the ‘instrument’:

i) Delegated legislation which is made and takes eHefore the Parliament has
considered it; for example, sections 41 and 4hefnterpretation Act 1984
This method would provide the State Parliament wdth opportunity to
disallow amendments to the adopted Schedules iayawhich is similar to
the disallowance procedures usually associated Wifbstern Australian
regulations (or any other instruments of delegaegislation which are

24

25

26

This person is the Governor-General, the GovetherChief Minister, the Administrator or a Ministef
the relevant jurisdiction: refer to the definitiof ‘designated person’ in section 4 of fhens-Tasman
Mutual Recognition Act 199(Cth).

Section 43(1) of th&rans-Tasman Mutual Recognition Act 194€7h).
Ibid, section 43(2).
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subject to sections 41 and 42 of tmeerpretation Act 198§ that is, any
disallowance of the State instrument is likely avé effect onlyafter it has
come into force.

Of the three options examined by the Committees, téthod would provide
the lowest level of parliamentary scrutiny. It Mebunvolve publishing the
equivalent (or adopting) State instrument in the sW&ien Australian
Government Gazetté the instrument commencing operation in this State
the date of gazettaf the tabling of the instrument in each House of Stete
Parliament within six sitting days after their gtiae™ and either House then
having 14 sitting days in which to give notice dfiet motion for
disallowanc®. The amendment would cease to have effect oddhef the
disallowancd" (if any) but the disallowance would not affect treidity of
anything done or the omission of anything in theanigne®* For example,
an amending State instrument which has the effeatl@wving New Zealand
apples into Western Australia may lead to applésrigng this State before the
Western Australian instrument can be disallowed.

The Committee noted that a failure to table theeStastrument within the
required six sitting days after gazettal would ftesm its automatic
disallowance® It was also noted by the Committee that the Waste
Australian instrument would fall within the term$ @ference of the Joint
Standing Committee on Delegated Legislation, bat dtommittee would not
have the ability to recommend the disallowance l&d instrument if the
instrument is found to have been authorised orezoptated by the proposed
Act.

Delegated legislation that does not come into éfieatil the period of
possible disallowance by the Parliament has pagesedxample, section 56
of the Planning and Development Act 2005 his method would provide an
opportunity for the State Parliament to disalloweaiments to the adopted
Schedulesifter they are made bunefor e they come into effect, in a way that
is similar to the method for disallowing region mténg schemes under the
Planning and Development Act 2005

27

28

29

30

31

32

33

For example, refer to section 41(1)(a) of itmerpretation Act 1984

Or another later date as specified in the reguiat for example, refer ibid, section 41(1)(b).

For example, refer tibid, section 42(1).

For example, refer tibid, section 42(2).

In the Legislative Council, the motion for disaliance must be resolved within 11 sitting days after
motion for disallowance is moved: Legislative CoiliStanding Order 153(c).

For example, refer to section 42(6) of theerpretation Act 1984

For example, refer tibid, section 41(6).
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ii)

This method would involve the equivalent (or adog}i State instrument
being published in the Western Australi@overnment Gazetfé tabling of
the instrument within six sitting days after gaaktt either House of
Parliament then having 12 sitting days in whictgiee notice of the motion
for disallowancé? and the instrument coming into effect once itaslonger
subject to disallowanéé

The Committee noted that a failure to table thérimsent, if it is referred to
as a ‘regulation’, within the required six sittitays after gazettal would
result in its automatic disallowang®.It was also noted by the Committee that
the instrument would fall within the terms of reface of the Joint Standing
Committee on Delegated Legislation, but that cortgeitvould not have the
ability to recommend the disallowance of the instemt if the instrument is
found to have been authorised or contemplated dyptbposed Act.

Delegated legislation which can be made only atetraft is approved by
both Houses of Parliament; for example, sectiorgdnd 6B of th&€onsumer
Credit (Western Australia) Act 1996.This method would provide the
opportunity for the State Parliament to approve #mendments to the
adopted Scheduldsefore they are made artkfore they come into effect, in
a way that is similar to the method for amending @onsumer Credit
(Western Australia) Codand theConsumer Credit (Western Australia) Code
Regulations

Of the three options considered by the Committeis,hethod would provide
the highest level of parliamentary scrutiny. Itul involve the Minister
giving a copy of the Commonwealth regulations te @ierk of each House
within seven days of these regulations being phbtisin the Commonwealth
Government Gazetf the Clerk of each House giving a copy of the
Commonwealth regulations to the parliamentary comee(s) whose terms of
reference cover uniform legislatiéh. The Bill would authorise the Governor
to amend the Commonwealth Act as adopted by Wesgtestralia by a State
instrument published in the Western Australi@overnment Gazetfé but

34

35

36

37

38

39

40

41

For example, refer tibid, section 41(1)(a).

For example, refer tibid, section 42(1). As another example, also refer thice 56(1) of theéPlanning

and Development Act 2005

For example, refer to section 56(2) of BFlanning and Development Act 2005.

For example, refer tibid, section 56(3) In the Legislative Council, this is a period of ditting days

after the motion for disallowance is moved: Legfisie Council Standing Order 153(c).

For example, refer to section 41(6) of theerpretation Act 1984

For example, refer to section 6B(1) of thensumer Credit (Western Australia) Act 1996

For example, refer tibid, section 6B(3).

For example, refer tibid, section 5(2).
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5.20

that instrument could only be made if the drafthaf instrument has first been
approved by each House of the State Parliaffent.

The Committee noted that this method would ensteg the amending
Commonwealth regulation (and the equivalent or #dgpdraft Western
Australian instrument) is examined by the Stand@wmmittee on Uniform
Legislation and Statutes Review, which is appragrigiven that the Bill will
form a part of a uniform scheme of legislation. eTimstrument, if it is
referred to as an ‘order’ would not be a disallolgabstrument unless the Bill
provided for this. An ‘order’ would come under tteems of reference of the
Joint Standing Committee on Delegated Legislatimwever, that committee
has a standing resolution to consider only disadloe instrument&’

After examining the above three methods of parlistawy scrutiny, the Committee
was of the view that the first option would be thest appropriate mechanism for
affording the State Parliament an opportunity tmsider a Schedule amendment
relating to Commonwealth or Western Australian lawsIn making this
recommendation, the Committee also recognised titenpal need for Schedule
amendments to be made as quickly and as flexibjyoasible. It is submitted by the
Committee that its recommended amendment to claus&ould represent an
appropriate balance between legislative flexibiityd accountability.

Recommendation 2: The Committee recommends that clause 4 of the Trans-Tasman
Mutual Recognition (Western Australia) Bill 2005 be amended so that amendmentsto
a Schedule to the Trans-Tasman Mutual Recognition Act 1997 (Cth) which:

@)

(b)

are only adopted by this State if Western Australian regulations which are equivalent
to, or adopt, the Commonwealth regulations are made.

ar e effected by Commonwealth regulations made under that Act; and

relate to Commonwealth and/or Western Australian lawsonly,

Updatesto Trans-Tasman Mutual Recognition Act 1997 (Cth)

5.21

The Committee noted that the Commonwealth Act leentamended since the UG
Committee’s report on the 2002 Bill was tabled oh Q@ctober 2002. These
amendments appear to have been effected in ordepdate references to other

42

43

For example, refer tibid, section 5(3).

Parliament of Western Australia, Legislative Caljndoint Standing Committee on Delegated
Legislation, Report 22Annual Report 2006larch 2007, pl.
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legislation. The following provisions of the Commweealth Act were amended
between 17 October 2002 and 21 June 2007:

. Sections 35(3) and (5) were amended on 16 May 200%se amendments
were consequential to various amendments which weesle to the
Administrative Appeal Tribunal Act 19'¢/h 16 May 2005 and did not change
the substance of sections 35(3) and 5).

. Schedule 1, Part 1, Item 1(1)(c) was amended oB8egtember 2006. This
amendment deleted the reference to ‘wholesale salegCommonwealth)
and’ from Schedule 1 of the Commonwealth Act, wiidelals with Australian
laws which are excluded from the operation of Comwmalth Act, and
therefore, the TTMRA? Commonwealth sales tax laws became inoperative
shortly after the introduction of the goods andsees tax on 1 July 2000, as
they generally ceased to apply to new transactétes that time'

. Schedule 1, Part 2, Item 3 was amended on 15 MAIGR. This amendment
deleted theSydney 2000 Games (Indicia and Images) Protection1896
(Cth) from Schedule 1 of the Commonwealth Act, Whideals with
Australian laws which are excluded from the operatof Commonwealth
Act, and therefore, the TTMRA. The Sydney 2000 Games (Indicia and
Images) Protection Act 199€th) was repealed on 31 December 2000.

. Schedule 1, Part 2, Item 5 was amended on 14 Sbpte@006. This
amendment deleted the reference toShkes Tax Assessment Act 19Gth)
and theSales Tax (Exemptions and Classification) Act 198fh) from
Schedule 1 of the Commonwealth Act, which dealshwAustralian laws
which are excluded from the operation of CommontieAtt, and therefore,
the TTMRA?" The deleted Acts were repealed on 14 Septeml|&. 20

. Schedule 2, Part 2, Item 3 was amended on 5 Dece2@B8. Schedule 2 of
the Commonwealth Act lists the Australian laws whiare permanently
exempt from the operation of the Commonwealth Agtd therefore, the
TTMRA, to the extent that Schedule 2 indicates thay are exemgf This
amendment deleted the reference to@zene Protection Act 198€th) and
replaced it with Ozone Protection and Synthetic Greenhouse Gas
Management Act 1989 (to the extent that it dealdh wizone depleting

a4

45

46

47

48

Section 44(1) of th&rans-Tasman Mutual Recognition Act 19421h).

Explanatory Memorandurfor the Tax Laws Amendment (Repeal of InoperativeviRions) Bill 2006,
p37.

Section 44(1) of th&rans-Tasman Mutual Recognition Act 19@th).
Ibid.
Ibid, section 45(1).
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5.22

substance$) This amendment was required in order to reftbet change of
the short title of th@®zone Protection Act 198§Zth) toOzone Protection and
Synthetic Greenhouse Gas Management Act 198@. amendment also made
sure that the application of the Commonwealth Adtrebt change due to the
inclusion of synthetic greenhouse gases in theesafpghe re-name@®zone
Protection Act 1989Cth): the exemption of the re-nam@aone Protection
Act 1989(Cth) from the operation of the Commonwealth Aclyospplies to
ozone-depleting substancgs.

. Schedule 3, Iltem 2 was amended on 28 April 200Zhe&ule 3 of the
Commonwealth Act lists the Australian laws whicke aaxempt from the
operation of the Commonwealth Act, and therefdre, TTMRA, for a period
of 12 months after 1 May 1998. The period of exeompmay be extended by
one or more further periods of up to 12 monthsThis amendment deleted
various trading laws (of the Commonwealth, New SdMales, Queensland,
South Australia and Western Australia) which retpdasunglasses and
fashion spectacles from Schedule 3. Commonweadtiing laws which
regulated health warnings on tobacco products aisedeleted.

At the 9 May 2007 briefing, the Committee was aeddidy Dr John Phillimore,
Director, Intergovernmental Relations, Policy Digis Department of the Premier
and Cabinet, that, as far as he was aware:

. the Commonwealth Act has not been amended in abstautial way since
the UG Committee’s report was tabled; and

. there are no plans to amend the Commonwealti*Act.

Currency of Note at theend of the Bill

Prior to Enactment of Act Proposed by the Bill

5.23

It was also observed by the Committee that the abtde end of the Bill, which
purports to set out the text of the Commonwealth ascat the time of the enactment
of the Act proposed by the Biif,does not set out the most up-to-date versionf th
Commonwealth Act. For example, the text displayethe note does not incorporate
the amendments listed in the first four bullet peimt paragraph 5.21 (that is,

49

50

51

52

Explanatory Memorandunfor the Ozone Protection and Synthetic Greenhouses Gegislation
Amendment Bill 2003, p132: http://www.comlaw.gov@amLaw/Legislation/Bills1.nsf/0/4FB4D5625
C5C2746CA256F720030B7DA/$file/03082em.rtf, (viewed aiuide 2007).

Sections 48(1) and (2) of tieans-Tasman Mutual Recognition Act 19@th).

Dr John Phillimore, Director, Intergovernmentalld®ens, Policy Division, Department of the Premier
and CabinetTranscript of Evidence May 2007, p4.

Refer to clause 4(1) of the Trans-Tasman MutuabBeition (Western Australia) Bill 2005 and the note
to that clause.
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amendments to sections 35(3) and (5), Schedulart,1P Item 1(1)(c), Schedule 1,
Part 2, Item 3, and Schedule 1, Part 2, Item 5pwéver, the Committee noted that
the note at the end of the Bill was up-to-date wtrenBill was introduced into the
Legislative Council on 31 March 2005.

Committee Comment

5.24

The Committee acknowledged that the note at theoériie Bill would not form a
part of the proposed Act. However, the Committee was of the view that apena
copy of the Commonwealth Act to the Bill has thégmbial to cause confusion if the
Commonwealth Act alters during the Bill's passalgeiigh the Western Australian
Parliament or during the Royal Assent process. oAdingly, the Committee makes
Recommendation 3.

Recommendation 3: The Committee recommends that the note at the end of the
Trans-Tasman Mutual Recognition (Western Australia) Bill 2005 be deleted.

5.25

The Committee observed that the Standing Ordetkeot.egislative Council provide
for a certain procedure in Committee of the Whaie #at notes are not normally
considered. In order for effect to be given tordsommendation to delete the note at
the end of the Bill (Recommendation 3), the Committunderstands that an
instruction to a Committee of the Whole will be weged to enable the House to
consider amendments that would otherwise fall detshe scope of Standing Order
381 Accordingly, the Committee makes recommendation

Recommendation 4: In order for effect to be given to Recommendation 3, the
Committee recommendsthat it be an instruction to the Committee of the Whole that it
have power to consider any amendmentsto the notesto the Trans-Tasman M utual
Recognition (Western Australia) Bill 2005.

5.26

Irrespective of whether Recommendation 3 is agteethe Committee was also of
the view that, in order to aid the debate of th# Bithe Legislative Council, the
Minister should:

53

54

See section 32(2) of theterpretation Act 1984

Standing Order 381 provides thétis an instruction to all committees of the whbleuse to whom Bills
may be committed that they have power to make suehdments therein as they shall think fit, provided
they be relevant to the subject matter of the Bilk, if any such amendments shall not be withirtitlee

of the Bill they shall amend the title accordingind report the same specially to the House.

14
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5.27

. table a copy of the most current version of the @amwealth Act when
debate on the Bill resumes in the Legislative Cduand

. continue to table copies of the most current vessiof the Commonwealth
Act if and when the Commonwealth Act is amendedrduthe Legislative
Council’s debate on the Bill.

A minority of the Committee (comprised of Hon Gizat¥on MLC) considered that
this direction to the Minister should have been thaebject of a formal
recommendation of the Committee. The remaining ks of the Committee (Hons
Graham Giffard, Sally Talbot, Peter Collier and Kgaston MLCs) disagreed.

After Enactment of Act Proposed by the Bill

5.28

The Committee observed that Queenslan@iimns-Tasman Mutual Recognition
(Queensland) Act 2008Iso attaches a copy of the Commonwealth Act aptad.
Section 9 of that Act imposes an express requirénfi@nthe attachment to be
continually revised:

Q) Attached to this Act is a copy of the Commotiivect as
adopted.

(2) The attachment is not part of this Act.

3) The attachment must be revised so that it ia@urate copy
of the Commonwealth Act as amended from time t® &nd
adopted under section 5(1).

(4) The revision under subsection (3) must happethé first
reprint of this Act after an amendment of the Comnvemlth
Act.

Committee Comment

5.29

5.30

The Committee considered the Queensland approaehsaring the currency of the
attached Commonwealth Act after enactment in viéthe possibility that the House
may not agree to Recommendation 3 (deleting the aiothe end of the Bill).

The Committee (by a majority comprised of Hons Bfatson, Peter Collier and Ken

Baston) endorsed the Queensland approach and remuasrthat, if Recommendation
3 is not agreed to, the Government give considerat updating the note at the end
of the proposed Act as required after the propdsedreceives the Royal Assent so
that it always exhibits the most current versiontted Commonwealth Act which is

applicable to Western Australia.
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Recommendation 5: The Committee (by a majority comprised of Hons Giz Watson,
Peter Collier and Ken Baston ML Cs) recommendsthat, if Recommendation 3 is not
agreed to, the Gover nment give consider ation to updating the note at the end of the Act
proposed by the Trans-Tasman Mutual Recognition (Western Australia) Bill 2005 as
required after the Act receivesthe Royal Assent.

531

A minority of the Committee (comprised of Hons Gaah Giffard and Sally Talbot
MLCs) considered that the Government already mosiiioe Statute Book as a matter
of course and was satisfied that this existing @seowill ensure that the currency of
the note at the end of the proposed Act, if it reisias maintained.

Wider Issue

5.32

5.33

5.34

6.1

The Committee noted that these matters may be démapplication in relation to
other State legislation which adopts the legistatid another jurisdiction. Without
access to the adopted legislation, the State &mial itself would not be informative;
that is, a person would not be able to understémed entire nature of the State
legislation.

The State has no control over the currency or cbrteanother jurisdiction’s Statute
Book. For example, if State legislation adoptsAaih of another jurisdiction as at a
particular date, then how might a member of thdip@zcess a version of the adopted
legislation as at that particular date? Electramicsions of statutes may only provide
access to legislation as it is amended from tintére.

This issue is outside the scope of the Committegsdate; however, it is a matter
that may benefit from further inquiry in the widesntext of the form and content of
the Statute Book. The Committee draws this madtehe attention of the House and
will forward a copy of this Report to the Standi@gmmittee on Uniform Legislation
and Statutes Review.

SCHEDULE 2, PART 1, ITEM 1 OF THE TRANS-TASMAN MUTUAL RECOGNITION ACT
1997 (CTH) - PERMANENT EXEMPTIONS

The Committee refers to paragraphs 6.1 to 6.3 ®fus Committee’s report on the
2002 Bill regarding the effect of Schedule 2, Radtem 1 of the Commonwealth Act.
The Committee reiterates that the effect of Scheddl Part 1, Iltem 1 of the
Commonwealth Act for this State is that WesterntAals's quarantine laws will be
exempt from the operation of the Commonwealth Aat therefore, the TTMRA. In

other words, Western Australia would continue toengitled to make and enforce
laws prohibiting or limiting the import into WesterAustralia of goods which can
legally be sold in New Zealand as long as theses laneet the following two

conditions:

16
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6.2

(a) the law is enacted or made substantially fa flurpose of
preventing the entry or spread of any pest, diseaggnism,
variety, genetic disorder or any other similar thjrand

(b) the law authorises the application of quaraetimeasures
that do not amount to an arbitrary or unjustifiable
discrimination or to a disguised restriction on d& between
Australia and New Zealand and are not inconsisteiti the
requirements of the Agreement establishing the &vorade
Organisation>

Schedule 2, Part 1, Item 1(b) of the Commonweatthicorporates the requirements
of the World Trade Organisatiod(T O) regarding quarantine measures, as embodied
in the Agreement on the Application of Sanitary and Ptandgary Measure{SPS
Agreement), into Australian domestic law. The Committeeersfto the discussion of
the Agreement Establishing the World Trade Organisatiod the SPS Agreement at
paragraphs 6.4 to 6.12 of the UG Committee’s repotthe 2002 Bill.

Effect of Incorporating the Requirements of the Agreement on the Application of Sanitary
and Phytosanitary Measuresinto Australian Domestic Law

6.3

6.4

The UG Committee was advised by the Minister forridwgture and Food (then
Minister for Agriculture, Forestry and Fisheriesat Schedule 2, Part 1, Item 1 of the
Commonwealth Act would notpbse a risk to Western Australia’s ability to impos
the quarantine requirements that are necessaryatept the State’s biosecurity®

Similarly, the Department of Agriculture and Foatl/ised the Committee of its view
that:

The passage of this legislation will have no impaot Western
Australia’s ability to exclude apples from New zeal or anywhere
else on biosecurity grounds.

[Schedule 2, Part 1, Item 1 of the Commonwealtj Aoes not really
do more than state the situation as it is. Bios#guneasures that
are justified on biosecurity grounds and backedbypa robust risk
assessment do not amount to an unjustifiable digodtion or an

55

56

57

Schedule 2, Part 1, Item 1 of fhns-Tasman Mutual Recognition Act 19@th).

Parliament of Western Australia, Legislative Cadlrstanding Committee on Uniform Legislation and
General Purposes, Report®ans-Tasman Mutual Recognition (Western Austydigi 2002, October
2002, p7.

Mr Robert Delane, Deputy Director General (Bioségland ResearchPepartment of Agriculture and
Food, Transcript of Evidence May 2007, p2.

G:\DATA\LS\LSrp\Is.tas.070626.rpf.008.xx.a.doc 17



Legislation Committee

arbitrary trade restriction and are not in breachf dhe WTO
agreements. If that provision was not there, tineaion would be
the same as it is with that provision there becaWsk, as part of
Australia, is bound by the WTO agreements. If Véfevintroducing

or acting upon laws that breached paragraph (b) -ewen if it was
not there - and they were introducing and implenmgnthose kinds of
laws, they would be in trouble both with the Worldade

Organization and the commonwealth, who would, ngbtidry to use
section 109 of the Constitution to give its quaramiaws the power
over the WA laws. However, the thing is that fhetagraph is there
and it does not really add anything except clatityhe situatior’

Western Australia is obligated, as part of Austalinder the SPS
agreement, to not impose unjustifiable quarantireasures and to
apply only the minimum measures necessary to retheceisk to an
appropriate level and to meet a range of other ppies. To re-
emphasise that: if Western Australia was to be oomgiant with this

clause, we would expect the New Zealand governnmenbe

threatening to take Australia to the WTO court foeach of the SPS
agreement’

failing to pass this legislation, provides no adutial negotiation
power with the Australian governmdmtith respect to the recognition
of Western Australia’s unique biosecurity requiremsg It is no
particular odds to the Australian government whetthés legislation
is passed. It affects people and economic actiintyWestern
Australia and New Zealand. Whilst it is a frusioat to the
Australian government, if it does not pass, it jxes no negotiation
ability [to Western Australia] If we need to progress vigorous
arguments on biosecurity and quarantine, we needbtthat with all
the means available to us. This legislation doesimpact on our
ability to do that®

58

59

60

Ms Katy Ashforth, Manager, LegislatipPepartment of Agriculture and Footiranscript of Evidenced

May 2007, p3.

Mr Robert Delane, Deputy Director General (Biosggland Researchpepartment of Agriculture and

Food, Transcript of EvidenceQ May 2007, pp3 to 4.

Ibid, p6.
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6.5

6.6

Mr Robert Delane, then Executive Director, Plandustries, Department of
Agriculture, also provided similar evidence to H& Committee during its inquiry
into the 2002 Bilf*

A legal opinion obtained by the then Member of thegislative Council, Hon
Christine Sharp, regarding the effect of the 1999 &@ncluded that, among other
things:

. if the 1999 Bill was passed so that the Commonwealit was adopted but
Schedule 2, Part 1, Item 1 of that Act was amendeckclude the reference to
the Agreement Establishing the World Trade Organisatiéestern Australia
could then enact quarantine legislation which isoirsistent with that
agreement (and the SPS Agreement) but which woeléXxempt from the
operation of the Commonwealth Act and the TTMBAHowever, Australia
and Western Australia are bound, at internatioaal, Iby the terms of the
Agreement Establishing the World Trade Organisatfemich includes the
SPS Agreement) and any breach of that agreemenidwender Australia
liable at international law?

. there is nothing in the SPS Agreement that woudvgnt Western Australia,
rather than the Commonwealth, enacting measurgsotuibit the import of,
for example, apples infected with the disease knawrfire blight’ if those
measures were consistent with the terms of the/&fP&ment:

The SPS Agreementecognises the concept of pest and disease free
areas and areas of low pest and disease prevaléAckcle 6),
allowing Members to take a more conservative apgnoto risk in
those areas. Therefore, if fireblight became di&hbd in the
Eastern States and not in Western Australia, WesAesstralia could
implement measures to retain its disease free statu

. if this State considered New Zealand apples to pashigher risk of
introducing a particular pest or disease than thpoit risk assessmént
conducted by the Commonwealth and Western Austddiiase a level of
protection against New Zealand apples which is drgthan that of the

61

62

63

64

65

Parliament of Western Australia, Legislative Cadlrstanding Committee on Uniform Legislation and
General Purposes, Report ®ans-Tasman Mutual Recognition (Western Austyaiti 2002, October
2002, p7.

Letter from Ms Marie Wynter, Research School ofi8l Sciences, Australian National Universitytte
then Member of the Legislative Council, Hon ChristBtearp, 20 November 2000, p4.

Ibid, pp4 to 5.
Ibid, p6.

Import risk assessments are discussed in thisrRafpparagraphs 6.13 to 6.15.
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Commonwealth, New Zealand may be more likely tollehge the Western
Australian measures at the WF&and

. if Western Australia wishes to maintain areas wach free of any pests or
diseases which pose a risk to agricultural cropsative flora and fauna
within the State, that wish should be reflectedhi@ Commonwealth import
risk assessment and the Commonwealth’s chosendéypebtection (pursuant
to the SPS Agreement). THis point should be represented to the
Commonwealth in the strongest possible tefths.

Committee Comment

6.7

6.8

6.9

On this issue, the Committee accepted the advitkeeofhen Minister for Agriculture,
Forestry and Fisheries and the then Executive Rire®lant Industries, Department
of Agriculture to the UG Committee, and the adwt¢he Department for Agriculture
and Food in this inquiry. The Committee also ndtezllegal opinion obtained by the
then Member of the Legislative Council, Hon ChristiSharp, regarding the effect of
the 1999 Bill.

The Committee observed that Western Australia, paraof Australia, is bound by
the SPS Agreement regardless of the provisionsiénBill and the Commonwealth
Act which is proposed to be adopf@dThat is, Western Australian quarantine laws,
and their enforcement (referred to as ‘sanitarplyrtosanitary measures’ in the SPS
Agreement), must already be consistent with the &f8ement. By passing the Bill,
and therefore, adopting Schedule 2, Part 1, Iteof the Commonwealth Act, the
Western Australian Parliament would be confirmidge tapplication of the SPS
Agreement to the quarantine laws in this Stater eéxample, if a Western Australian
quarantine law authorised quarantine measures wihieh unjustifiably trade-
restrictive, the law would be inconsistent with tI8PS Agreementand the
Commonwealth Act, and invalid pursuant to secti@® bf the Commonwealth of
Australia Constitution Acto the extent of the inconsistency.

If the Bill is passed and the Commonwealth Actde@ted, Schedule 2, Part 1, Item 1
of the Commonwealth Act would be an essential featd the law because it would

provide the permanent exemption of Western Austsalgquarantine laws from the

TTMRA.

66

67

68

Letter from Ms Marie Wynter, Research School ofigl Sciences, Australian National Universitythe
then Member of the Legislative Council, Hon Christ8tearp, 20 November 2000, p7.

Ibid.

“Every treaty in force is binding upon the partiesitt and must be adhered to or performed by those
parties in good faithi: Halsbury’s Laws of Australigparagraph [215-785];There is a general duty to
bring a nation State’s municipal legal system ictinformity with its obligations under international
law.”: The Laws of Australigparagraph [1.7.4]; and refer to Article 27 of ¥ienna Convention on the
Law of Treaties 196@and Article 13 of the World Trade Organisatidgreement on the Application of
Sanitary and Phytosanitary Measures
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Biosecurity Australia

6.10

6.11

6.12

The SPS Agreement obliges member countries, whplyiag quarantine measures,
to, among other things:

. ensure that quarantine measures are applied ortlyet@xtent necessary to
protect human, animal or plant life or hedith;

. base their quarantine measures on proper risksamseass (taking account of
available scientific evidence and other factrsy international standards,
guidelines and recommendatidhsnd sufficient scientific evidente

. ensure that their quarantine measures are not mnade-restrictive than
necessary to achieve the ‘appropriate level ofgmtain’ (that is, the level of
protection deemed appropriate by the member coutatrprotect human,
animal or plant life or health within its territgf§, taking into account
technical and economic feasibilifyand

. avoid arbitrary or unjustifiable distinctions inethlevels of protection it
considers to be appropriate in different situatighsuch distinctions result in
discrimination or a disguised restriction on inaional trade®

In Australia, an entity known as Biosecurity Ausitrtas responsible for, among other
things, developing and reviewing the measures fanaging the biosecurity risks
associated with importing goods. Biosecurity Aalkr was established in October
2000 and is a part of the Commonwealth Departmémguiculture, Fisheries and
Forestry. It is a separate entity to the Australuarantine and Inspection Service
(AQIS) and its responsibilities lie in biosecurity pglidevelopment and export
technical market access negotiatiéhs.

Biosecurity Australia may initiate the developmerita new biosecurity policy or
measure, or review an existing policy or measuresponse to:

. a proposal to import a plant, an animal, a good/ddrfrom plants or animals,
a micro-organism, or goods which present a biosycusk;

69

70

71

72

73

74

75

Article 2.2 of theAgreement on the Application of Sanitary and Phgdary Measures.
Ibid, Article 5.1.

Ibid, Article 3.1

Ibid, Article 2.2.

Definition of ‘appropriate level of sanitary ohytosanitary protection’ibid, Annex A, Item 5
Ibid, Article 5.6.

Ibid, Article 5.5
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6.13

6.14

. the identification of a changed biosecurity riskfjje or the receipt of new
information by Biosecurity Australia or AQIS; or

. an application to AQIS for an import perrit.

. there is no relevant existing biosecurity policyroeasure for the good and
pest/disease combination; or

. it would be desirable to vary a relevant existimgsbcurity policy or measure
because the pest or disease, or the likelihoodoamdhsequences of entry,
establishment or spread of the pest or diseasel abifiér significantly from
those previously assessed,

Biosecurity Australia may undertake an import risfalysis [RA).”® IRAs identify
the pest(s) or disease(s) which is relevant toxistieg or proposed import and assess
the risks posed by them. If these risks are censdl by Biosecurity Australia to be
unacceptable, the IRA report will specify what meas should be taken to reduce
those risks to ‘an appropriate level of protectias’defined in the SPS Agreen@ft

Biosecurity Australia conducts IRAs in accordandthwhe administrative processes
outlined in its Import Risk Analysis Handboolnd the technical methodologies
contained in itsGuidelines for Import Risk AnalysiBiosecurity Australia maintains
that the processes and methodologies containeldosetpublications are consistent
with Australian legislation and government polighe requirements of the SPS
Agreement, and the relevant international standarak guidelines on risk analysis
and plant and animal health developed under therrational Plant Protection
Convention and by the Office of International deggzBoties (the World Organisation
for Animal Health)®® The current version of thenport Risk Analysis Handbook
(2003) is also described as beimgptisonarit with Australia/New Zealand standards
AS/NZS 3931:1998Risk analysis of technological systems - applicagoidg and
AS/NZS 4360:1999Risk management?

76

77

78

79

80

81

82

Biosecurity Australia, Department of Agricultur&isheries and Forestryimport Risk Analysis
Handbook Australian Government, Canberra, 2003, p6.

Ibid, p8.
Ibid, p8.

“The level of protection deemed appropriate by thamlider establishing a sanitary or phytosanitary
measure to protect human, animal or plant life ealth within its territory: Annex A, Item 5 of the
Agreement on the Application of Sanitary and Phadary Measures.

Biosecurity Australia, Department of Agricultur&isheries and Forestryimport Risk Analysis
Handbook Australian Government, Canberra, 2003, p8.

Ibid, pp7 and 9.
Ibid, p7.
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6.15

IRASs for plants or plant goods involve three keggsts:

i) Pest categorisation - the identification of whastpamight be associated with
the good in question.

i) Risk assessment - the assessment of the likelitiwatdthe identified pests
would enter, establish and spread, as well asyffestand likely magnitude of
consequences that this would have.

i) Risk management - the assessment of what measordd be used to
mitigate the assessed rigks.

Recognition of Differing Biosecurity Characteristicswithin Australia

Import of New Zealand Apples

6.16

6.17

6.18

The WAFGA advised the Committee that, previoudlgsh New Zealand apples were
imported into Australia until 1921, when they wdyanned on the basis that the
disease known as ‘fire blight' had been introduted, and established, in Auckland
in 1919. In 1986 and 1989, New Zealand soughtegain access to Australian
markets. Both applications were refused primabicause of unresolved issues of

risk relating to ‘fire blight®*

In late 1995, New Zealand again applied for aco¢skeir fresh apples into Australia
on the basis that their fresh apples were not sovet ‘fire blight’. That application
was rejected:

It is my determination that the importation of appruit (Malus
pumila Miller var. domesticaSchneider) from New Zealand will not
be permitted under the conditions proposed by Newaland which
contend that mature apple fruit free of trash am B vector of the
bacterial diseas&rwinia amylovorgfire blight). This determination
is consistent with Australia’s appropriate level mtection for this
disease and is in accord with Australia’s interioai@al rights and
obligations under the Agreement on Application ehitry and
Phytosanitary Measurés.

Two draft IRA reports in relation to a January 1@§flication from New Zealand for
access of its apples into Australia were releasedld October 2000 and on 19

83

84

85

Biosecurity Australia, Department of Agriculturgisheries and Forestr§inal Import Risk Analysis
Report for Apples from New Zealand: PartMustralian Government, Canberra, November 2006, p4

Submission from Western Australian Fruit Growekssociation Inc, 18 May 2007, p5.

Paul Hickey, Executive Director, Australian Qu#iae and Inspection Servic&inal Import Risk
Analysis of the New Zealand Request for the Acceggpplies (Malus pumilaMiller var. domestica
Schneiderinto Australig Australian Government, Canberra, December 1998, p
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February 200% as a revised draft. The 19 February 2004 revisaét IRA report
resulted from an evaluation of the stakeholder cemtshreceived on the first draft
report and the recommendations of the Senate Ramdl Regional Affairs and
Transport Legislation Committee in its inquiry infde Proposed Importation of
Fresh Apple Fruit from New Zealaft®®

6.19 On 3 June 2004 (that is, when the 2002 Bill wanteethe Legislative Council) the
Legislative Council passed a motion moved by thentMember of the Legislative
Council, Hon Christine Sharp:

That this House consider that the import risk assyon the
importation of apples from New Zealand will providedequate
protection to the Western Australian apple and pedustry®

6.20 It appears that the main basis for the motion wesrecern that Biosecurity Australia
was not adequately recognising differences in loi@sty characteristics between
different regions within Australia when conductilitAs. In particular, a revised draft
IRA report on the import of New Zealand apples, chhivas released on 19 February
2004, was considered by the former Member to hawengnadequate recognition of
the fact that the Western Australian apple industmlike its eastern Australian
counterparts:

. is the only commercial apple production in the wdHat is free of the disease
known as ‘apple scab’, the most economically-desitra disease of apples
worldwide; and

. is free of the pest known as ‘codling moify.

6.21 Similarly, the WAFGA was of the view that the IRA®nducted prior to 2005
“drastically understated the “economic and social impact consequences of an
incursion of apple scab or codling math

6.22 The revised draft IRA report released on 19 Felyr2f04 recommended that the
“importation of fresh apples from New Zealand benpted subject to certain

8 Biosecurity Australia, Department of Agriculturiéisheries and Forestrymportation of Apples from

New Zealand: Revised Draft IRA Report Pardistralian Government, Canberra, February 2004, p

87 Parliament of Australia, Senate, Rural and Regidtfgirs and Transport Legislation Committeghe

Proposed Importation of Fresh Apple Fruit from Negaland: Interim Reportjuly 2001.

8 Biosecurity Australia, Department of Agricultur€isheries and Forestrymportation of Apples from

New Zealand: Revised Draft IRA Report Pardistralian Government, Canberra, February 2004, p

8 Hon Christine Sharp MLC, Parliament of Western fali, Legislative CounciParliamentary Debates

(Hansard),3 June 2004, pp3442 to 3455.
% Ibid, p3443.

o1 Submission from Western Australian Fruit Growessociation Inc, 18 May 2007, p6.
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conditions’®®> However, the Committee noted that there werespatrtthis revised
draft IRA report which indicated that Biosecurityugtralia had recognised Western
Australia’s unique biosecurity requirements in tielato apples while conducting the
IRA. Examples of this are as follows:

. In addition to several pests and diseases whicle assessed in detail for the
whole of Australia, the biosecurity risks of seymsts and diseases, including
‘apple scab’ and ‘codling moth’, were considered\WWestern Australianly:

Western Australia has a different pest status fpples compared
with the rest of Australia, and for this State sewslditional pests
were considered, one fungus, five insects and diee’m

. Of those seven pests and diseases assessed irictatéestern Australia:

one insect and one fungus required measures foori@on into
Western Australia because these pests, althougdeptén the rest of
Australia, are not present in Western Australiaewhmeasures are
in place to maintain area freedoth.

. It was recognised that Western Australia is fre@pple scab’:

Apple scab (referred to as black spot in New Zed)acaused by the
fungus Venturia inaequalisis the most economically important
disease of apple worldwide (CABI, 2003&). inaequalisoccurs in
Australia (APPD, 2003) except in Western Australibere it has
been eradicated and is under official control (MaK;j et al., 20015°

. The IRA included, among other things, an analydisthe likelihood of
‘codling moth’ establishing in Western Australiadatine likely financial cost
of eradicating the pest from Western Australia cest@blished:

Several codling moth outbreaks have occurred intévesAustralia
and have been successfully eradicated. This & dhaication that
the Western Australia environment is very suitard establishment

92

93

94

95

One of those conditions represented an additioredsure for New Zealand apples entering Western
Australia: the New Zealand Minister of Agricultuaad Forestry was to provide assurance that apples
were sourced from areas free of disease (‘appléd’)saymptoms determined, for example, by
surveillance: Biosecurity Australia, DepartmentAgfriculture, Fisheries and Forestiynportation of
Apples from New Zealand: Revised Draft IRA Repont Pa Australian Government, Canberra,
February 2004, p5.

Ibid, p3.
Ibid.
Ibid, p290.
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6.23

would be virtually certain to occur if codling moihintroduced into
Western Australid®

If codling moth enters Western Australia again, theadication
program will be very expensive. It has already tctse WA
Government and fruit growing industry several roiflidollars to
eradicate three outbreaks since 1993, including wwo-year
eradication campaign to control an incursion at Divgup.®’

In December 2004, the Australian Government anneditbat Biosecurity Australia
would review all IRAs in progress and reissue thesnrevised drafts for a further
period of public comment. The IRA for apples frofew Zealand was one of the
IRAs affected by this announceméht. The second revised draft IRA report was
released in December 2085.Again, the Committee noted that there were pairts
this revised draft IRA report which indicated tiBabsecurity Australia had recognised
Western Australia’s unique biosecurity requiremeimtsrelation to apples while
conducting the IRA. Examples of this are as foow

. In addition to several pests and diseases whicle assessed in detail for the
whole of Australia, the biosecurity risks of sixspge and diseases, including
‘apple scab’ and ‘codling moth’, were considered Western Australia
only.*®

. It was recognised that Western Australia is considido be free of ‘apple
scab’ although previous outbreaks of the disease inglicttat there were
environmental conditions in Western Australia whatlited the development
of the diseasé’.

. The IRA included, among other things, a consideratf the natural barriers
enjoyed by Western Australia and how effective ¢hdmrriers would be
against exposure to ‘apple scaly'.

96

97

98

99

100

101

102

103

Ibid, p336.
Ibid, p341.

Biosecurity Australia Policy Memorandum 2005/2@Revised Draft Import Risk Analysis Report for
Apples from New Zealand December 2005: http://www.daffa.gov.au/__detséts/pdf _file/11525/
2005-20.pdf, (viewed on 21 May 2007).

Biosecurity Australia, Department of AgriculturBisheries and ForestrRevised Draft Import Risk
Analysis Report for Apples from New ZealaAdstralian Government, Canberra, December 2005.

Biosecurity Australia, Department of AgriculturBisheries and ForestnRevised Draft Import Risk
Analysis Report for Apples from New Zealand: PartABstralian Government, Canberra, December
2005, p44, Table 16.

Ibid, p219.
Ibid, pp234 to 235.
Ibid, p236.
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6.24

. The trade advantages enjoyed by Western Austdatith domestically and

internationally, because of its ‘apple scab’-fresis are recognisedf

. The IRA proposed that apples from New Zealand &edetastern Australian

States be prohibited from entering into Westerntrslis until suitable risk
management measures for ‘apple scab’ had beencgedif®

. It recognised that Western Australia is free fraodling moth’*°®

The final IRA report for New Zealand apples (Novemi2006) is discussed at
paragraphs 6.39 to 6.40 of this Report.

Agreement on the Application of Sanitary and Prgndary Measures

6.25

6.26

6.27

The SPS Agreement requires member countries taynésm® regional differences in
biosecurity characteristics when assessing bioggaisks or applying biosecurity or
quarantine (known as sanitary or phytosanitary)suess.

For example, Article 5.2 provides as follows:

In the assessment of risks, Members shall takeaictount available
scientific evidence; relevant processes and pradoctmethods;
relevant inspection, sampling and testing methgo®valence of
specific diseases or pestxistence of pest- or disease-free areas,
relevant ecological and environmental conditionsdagjuarantine or
other treatment.(emphasis added)

Article 6 of the SPS Agreement, titled ‘AdaptatimnRegional Conditions, Including
Pest- or Disease-Free Areas and Areas of Low ReBisgease Prevalence’, obliges
member countries to adapt their quarantine measaré®e biosecurity characteristics
of both the area from which the good originated #rel area to which the good is
destined, whether or not those areas amount tr @art of a country, or all or parts
of several countries. Articles 6.1 and 6.2 argadpced here for the information of
the Legislative Council:

1. Members shall ensure that their sanitary or pbgnitary
measures are adapted to the sanitary or phytosanita
characteristics of the area - whether all of a coynpart of
a country, or all or parts of several countries - from which
the product originated and to which the productéestined.
In assessing the sanitary or phytosanitary chanasties of a

104

105

106

Ibid, p241.
Ibid, p245.
Ibid, p247.
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6.28

6.29

region, Members shall take into account, inter atize level

of prevalence of specific diseases or pests, thsesxce of
eradication or control programmes, and appropri&titeria

or guidelines which may be developed by the relevan
international organizations.

2. Members shall, in particular, recognize the cgpts of pest-
or disease-free areas and areas of low pest oradise
prevalence. Determination of such areas shall bseld on
factors such as geography, ecosystems, epidemialogi
surveillance, and the effectiveness of sanitary or
phytosanitary controls(emphasis added)

A ‘pest- or disease-free area’ (a term used inchas 5.2 and 6.2) is defined as:

An area, whether all of a countrpart of a country, or all or parts of
several countries, as identified by the competeitit@ities, in which
a specific pest or disease does not oc¢litemphasis added)

An ‘area of low pest or disease prevalence’ (amtgsed in Article 6.2) is defined as:

An area, whether all of a countrpart of a country, or all or parts of
several countries, as identified by the competeitit@ities, in which
a specific pest or disease occurs at low levelswhith is subject to
effective surveillance, control or eradication meas'® (emphasis

added)

Memorandum of Understanding on Animals and Plardar@utine Measures

6.30

6.31

The Committee refers to the discussion of Memorandum of Understanding on
Animals and Plant Quarantine Measurestween the Commonwealth, the States and
the Territories of Australia dated 21 December 1@@®U) (attached to this Report
asAppendix 1) at paragraphs 6.13 to 6.15 and 7.11 to 7.15 @46 Committee’s
report on the 2002 Bill. In particular, the Comiedt noted the then Department of
Agriculture’s advice that theCommonwealth-State/Territories partnership approach
to biosecurity would be affirmed through an excrenfgletters.**®

Despite some answers which were provided to questom notice in the Senate in
2006 which suggested that the MOU had been amend2@02, the Committee was

107

108

109

Annex A, ltem 6 of thé\greement on the Application of Sanitary and Phadary Measures.
Ibid, Annex A, Item 7

Parliament of Western Australia, Legislative Cdyrstanding Committee on Uniform Legislation and
General Purposes, Report®ans-Tasman Mutual Recognition (Western Austydiisi 2002, October
2002, p9.
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advised by the Department of Agriculture and Fobdt tthe MOU has not been
rewritten or re-signed® The relevant Senate questions and answers aedreed
here for the information of the Legislative Council

Senator Siewert asked:
Is the principle of regional difference supportgdBiosecurity?

Answer:

The principle of regional difference is stronglypported by the
Australian Government.

The Memorandum of Understanding (MOU) between the
Commonwealth and the States/Territories on Quanentimatters
(1995, amended 2002) makes specific provisionh@recognition of
regional differences in pest status and risk.

Senator Siewert asked:

What administrative, or other guidelines, provitie requirement for
gquarantine procedures to recognise regional diffiess?

Answer:

The memorandum of understanding (MOU) on Quarantivigch is
agreed between the Commonwealth and States spedtlifid the
Commonwealth is committed to recognition of regiatifierences in
pest status and risk.

Regional issues are regularly discussed in the Brymindustries
Ministerial Council (PIMC) and the Primary Industs Standing
Committee, (PISC) and associated bodies. Couned#timgs often
include discussion of issues relating to pest aiséase risks and all
Governments are committed to Australia’s presemtraotine regime.
This regime already allows for regional differendasthe pest and
disease status of States/Territories where sucledém can be
scientifically demonstrated.

Moreover, the administrative arrangements includatesterritory
regulatory frameworks to define and maintain stated territory

110 Mr Robert Delane, Deputy Director General (Bioségland ResearchPepartment of Agriculture and

Food, Transcript of Evidence May 2007, p4.
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plant health status which is underpinned by anianad plant health
legislation and quarantine/regulatory agenciesgistate quarantine
protocols, surveillance/inspections, certificatipnocedures, lists of
gazetted pests (including weeds) which is natignaltbordinated

through the Domestic Quarantine and Market Acceeskilg Group

(PISC/Public Health Committee working group).

The import risk analysis process has consultatitaps specifically
for the States/Territories relevant to their roles the Quarantine
partnership, in addition to their normal rights atakeholders™*

6.32 However, since the UG Committee report, there apda have been some
developments in the bid to affirm the ‘partnershjgproach’ to addressing regional
differences in biosecurity requirements. A letfesm the then Commonwealth
Minister for Agriculture, Fisheries and Forestry tioe then Western Australian
Minister for Agriculture, Forestry and Fisheriegath24 October 2002 (a copy of this
letter is attached aSppendix 2 to this Report) advised that:

. the “Commonwealth is committed to addressing regionti¢minces in pest
status and risk and consequent SPS measures asfpamport risk analysis

. the Commonwealth will consult fully with the Statesd Territories on the
IRA work programme and on the arrangements for gsed IRAS;

. the Commonwealth will consult with the States amdrifories at every stage
of an IRA, including consultation on the outcomdseach IRA to address
issues arising from regional differences in biosiguisks;

. specifications relating to regional differencepest status and risk would be
enhanced in Biosecurity AustraliaBraft Technical Guidelines for Import
Risk Analysis (The Department of Agriculture and Food advishé
Committee that the ‘partnership approach’ has biworporated into a
rewriting of the guidelines for the completion &As)"'? and

. two new ‘points’ at which States and Territories wieb be consulted by
Biosecurity Australia during an IRA had been addedthe IRA process.
(These two ‘points’ are referred to as steps 4 B8idn the IRA process at
pages 12 and 17, respectively, of Biosecurity Adlistls latestimport Risk
Analysis Handbook2003). The flowchart which is attached to thepBrt as

1t Parliament of Australia, Senate Rural and Regiokifhirs and Transport Legislation Committee,

Parliamentary Debates (Hansardpnswers to Questions on Notice, Budget Estimatagiculture,

Fisheries and Forestry), May 2006, pp5 to 7.

112 Mr Robert Delane, Deputy Director General (Biosiégland ResearchpPepartment of Agriculture and
Food, Transcript of EvidenceQ May 2007, p4.
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6.33

6.34

6.35

6.36

113
3

Appendix
process).

provides an illustration of how steps 4 and 18rfib the IRA

There are other examples of the incorporation ef ‘tartnership approach’ into
government operations in addition to the aboveregfees. For example, in thaport
Risk Analysis Handbook is stated that:

As part of import risk analysis, Biosecurity Auditta works in

partnership with the States and Territories to ask$r regional

differences in pest status and risk within Aus&ralkind consequent
sanitary and phytosanitary measures. This invobassultation with

relevant State and Territory agencies throughow tourse of an
import risk analysis (IRA), with an emphasis onniifging and

resolving issues relating to regional differencepest status and risk
early in the IRA process?

The Department for Agriculture and Food also adVidee Committee that regional
differences in biosecurity requirements are redyleonsidered at:

meetings of the Primary Industry Standing Commiéted a quarantine policy
forum established by that committee;

. meetings of the Primary Industry Ministerial Counci

. meetings of primary industries and natural resome@magement committees
and councils; and

. meetings of chief executive officers of agricultupgior to meetings of the
Primary Industry Standing Committé®g.

To a limited extent, these issues are also disduas@ new Australian biosecurity
system forum known as AusBIOSEC. The Departmenfgficulture and Food
expects that the extent of these discussions matkiase in futurt®

It was also noted by the Committee that clausefliBeoMOU already provides that
the Commonwealth, the States and the Territories:

113

114

115

116

Biosecurity Australia, Department of Agricultur&isheries and Forestrylmport Risk Analysis
Handbook Australian Government, Canberra, 2003, Annex30, p

Ibid, p6.

Mr Robert Delane, Deputy Director General (Biosggland ResearchPepartment of Agriculture and
Food, Transcript of Evidence& May 2007, pp4 to 5.

Ibid, p5.
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agree to make all relevant information freely aghie to the other
parties to facilitate implementation of this Memodam, and shall
consult with the other parties as appropriate.

6.37 In accordance with that agreed approach to conmrtathe Department of
Agriculture and Food acknowledged that it does tsgrificant involvement in IRAs
which are relevant to Western Australia:

We have quite a lot of interaction with our intatst counterparts and
with Biosecurity Australia to ensure that is thesea We also have
substantial input to risk assessments completed Bimsecurity
Australia, which we assess to have implications Western
Australia. We make comprehensive submissions wieréelieve
Western Australia has freedom from pests and diesedlat are
relevant to that risk assessment and where we Jgelieat Western
Australia should be excluded from imports or wherditional
provisions should be put in plac¥.

6.38 When the Committee queried whether it would be athgeous for Western Australia
to amend the MOU to reflect the ‘partnership apphbao addressing regional
differences in biosecurity risks, the Departmenfgficulture and Food indicated that
the amendment would be useful but it would not¢sestiaf'®

My understanding is that the original MOU was lalsgdesigned as a
mechanism to educate the states about Australiblgyations, and
therefore the obligations of the states, underSRS agreement. The
commonwealth officers, | assume in consultatiom wieir minister,
have taken the view that what is articulated insthétter [the
‘partnership approach’is better covered in the published IRA
guidelines than in another MOU. My personal assest is that a
rewording and re-signing of the MOU would be instive because it
would bring to the attention of all ministers thragortance of these
issues, including a reminder to the states thatdeeneed to comply
[with the SPS Agreement}®

Final Import Risk Analysis Report for New Zealampkes

6.39 TheFinal Import Risk Analysis Report for Apples frorawNZealandvas released in
November 2006 and recommended that the importatiapples from New Zealand
into Australia be permitted, subject to seven mstnagement conditions. One of

el Ibid, p4.
18 Ibid, p6.
119 Ibid, p5.
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6.40

those conditions was that New Zealand apples ngqiebmitted to be imported into
Western Australia on the basis that no satisfaatiekymanagement procedures could
be identified for the disease known as ‘apple st&bThe Department for Agriculture
and Food described the IRA aan‘extensive analysis. It is the most comprehensiv
analysis of pests and diseases relating to applashas possibly ever been completed
anywhere in the worl**

The Committee noted that there were parts of thial iIRA report which indicated

that Biosecurity Australia had recognised Westemnstfalia’s unique biosecurity
requirements in relation to apples while conductimg IRA. Examples of this are as
follows:

. There were general statements in recognition oft¥vesAustralia’s unique
pest and disease status in relation to apples:

Restrictions on fruit movement may be particularglevant for
Western Australia. Several pests of apples thatpgesent in eastern
Australia are absent in Western Australia. Westkustralia already
has controls on the importation of apples from eastAustralia, and
these may be relevant to risk management for apptes New
Zealand'??

Western Australia has a pest and disease statusithsome respects,
is different from other areas of Australia. Thégional freedom from
pests or diseases that might already be presenthar locations in
Australia is recognised in the risk assessni&ht.

. In addition to several pests and diseases whicle assessed in detail for the
whole of Australia, the biosecurity risks of sixspeand diseases, including
‘apple scab’ and ‘codling moth’, were considered Western Australia
only.***

120

121

122

123

124

Biosecurity Australia, Department of Agriculturgisheries and Forestrfinal Import Risk Analysis
Report for Apples from New Zealand: PartMustralian Government, Canberra, November 2006, p1

Mr Robert Delane, Deputy Director General (Bios#ggland ResearchPepartment of Agriculture and
Food, Transcript of Evidenc& May 2007, p3.

Biosecurity Australia, Department of Agriculturgisheries and Forestr§inal Import Risk Analysis
Report for Apples from New Zealand: PartMustralian Government, Canberra, November 2006, p9

Ibid, p14.

Biosecurity Australia, Department of Agriculturgisheries and Forestrfinal Import Risk Analysis
Report for Apples from New Zealand: PartAistralian Government, Canberra, November 2008, p4
Table 16.

G:\DATA\LS\LSrp\Is.tas.070626.rpf.008.xx.a.doc 33



Legislation Committee

It was recognised that Western Australia is coneidlé¢o be free of ‘apple

scab’:

Apple scab (referred to as black spot in New Zed)laoaused by the
fungus Venturia inaequaligCooke) G. Winter (1875), is the most
economically important disease of apples worldw({@&BI, 2005).

V. inaequalisoccurs in Australia (APPD, 2005) except in Western
Australia, where it has been eradicated (McKirdykt 2001)'2°

A localised outbreak of apple scab was reportedigstern Australia
in late 2005. One stakeholder claims this outbreainbined with a
number of previous outbreaks is evidence that apgtab is
established in Western Australia but that symptanly become
visible when conditions are favourable for the ds®= However, this
view is not supported by the evidence. ... Consigetie biology of
Venturia inaequalisconducive environmental conditions for apple
scab in Western Australian and little or no scab nagement
measures practiced by Western Australian growerss difficult to
accept the claim that the disease was presentémaained undetected
for 40 years. ... On the basis of the evidence the t&am has
concluded that the current outbreak of apple scisleabe in Western
Australia is adequately contained and an eradigatprogram is in
place thus apple scab is under official controlheTstatus of apple
scab will be reviewed subject to the progress & #nadication

program??°

Venturia inaequaliss a pest of concern only for Western Australs, a
the disease is present throughout apple producticas of eastern
Australia. The movement of mature apple fruit ampble nursery
stock from eastern Australia into Western Austraa currently
prohibited because of the lack of risk managemesasures that
would maintain Australia’s ALORappropriate level of protectiorfipr
the disease based on regional freeddm.

125

126

127

Ibid, p241.
Ibid, p242.
Ibid, p266.
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. The IRA included, among other things, a consideratf the natural barriers
enjoyed by Western Australia and how effective éhdsmirriers would be
against exposure to ‘apple scab’:

Western Australia is isolated from the closest appiowing area in
South Australia by a dry land mass. It is unlikiédgt the pathogen
would disseminate by rain or wind over such lorgjatices.

Physical barriers may prevent long-range spreathefpathogen but,
if scab were to be introduced to Western Austragitaysical barriers
are unlikely to be a limiting factor for the spreafiscab. The disease
has the potential to gradually spread by expandisdoci of infection
to all apple production areas in Western Austrafia.

. It recognised that Western Australia is free frawodling moth’:
This assessment relates to codling m@ydia pomonellgLinnaeus).

This species is not present in Western Australid ana pest of
regional quarantine concern for that stdfg.

Concerns of the Western Australian Fruit Growersséciation Inc

6.41

The WAFGA recommended to the Committee that ther®il be passed until atear
consultative process with the industries likelyb® affected by the .[Bill] ... has
occurred”*® It appeared that the WAFGA’s main concern is enguthat Western
Australia’s regional biosecurity differences areagnised® There appeared to be a
perception in the WAFGA that the Bill will impacpan the State’s ability to assert
biosecurity requirements which are different to estlparts of Australia because
guarantine issues relating to New Zealand goodsbeitesolved at an Australia-wide
level:

As a representative of a growers group it looksn® as though what
is being said is, “We recognise that there are eddhces, but we
would like to find a way to smooth those out frofederal level.” To
me that spells concern because it is a failure éoognise a state
concern, and our concern with the bill ... is anythithat impacts

128

129

130

131

Ibid, p259.
Ibid, p269.
Submission from Western Australian Fruit Growekssociation Inc, 18 May 2007, p3.

For example, see Mr Alan Hill, Executive Manag#&festern Australian Fruit Growers’ Association Inc,
Transcript of Evidence23 May 2007, p1.
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6.42

6.43

6.44

6.45

upon our capacity to make an argument based omte #vel would
be a strong concern to the associatiéh.

In terms of the day-to-day operation of quarantaves, which will not be altered by
the Bill, the WAFGA considered that the MOU, aslitrently exists, fails to display a
“real commitment to addressing regional differengespest status and risk and
consequent SPS measures as part of.fRA The WAFGA was also not convinced
that the ‘partnership approach’, as outlined inldteer from the then Commonwealth
Minister for Agriculture, Fisheries and Forestry tioe then Western Australian
Minister for Agriculture, Forestry and Fisheriestath 24 October 2002, will be
sufficient to ensure that Western Australia’s umeigbiosecurity requirements are
supported through the IRA procéess.

While the WAFGA acknowledged that the second rel/ideft IRA report released in
December 2005dot it right’** and theFinal Import Risk Analysis Report for Apples
from New Zealandecommended that New Zealand apples be prohilited being
imported into Western Australf&® it considered that the findings in those reports
represented adtfastic reversal of policy by Biosecurity Australi&’. In the
WAFGA'’s view, Federal Government agencies have [s@w to recognise Western
Australia’s regional differences:

WAFGA does not believe that the Federal Governmeeproach to
Western Australia’s position has been satisfactanyd it has been
only through a lengthy and constant process hasfhi¢ industry
been able to win any recognition from AQIS and tB&rBiosecurity
Australia]of the unique operating environmérit.

It cited the experiences of this State in relationimported New Zealand stone fruit
and apples in support of this vie.

The WAFGA also suggested that there should be alljebinding cost-sharing
agreement between the State Government and theskveSustralian fruit industry
for dealing with incursions of pests and diseasHse Committee was advised by the
WAFGA that, in contrast to the Commonwealth sitoiati\Western Australian fruit

132

133

134

135

136

137

138

139

Ibid, p3.
Submission from Western Australian Fruit Groweks5ociation Inc, 18 May 2007, p3.
Ibid, p7.

Mr Alan Hill, Executive ManagerWestern Australian Fruit Growers’ Association IAganscript of
Evidence23 May 2007, p5.

Submission from Western Australian Fruit Growekssociation Inc, 18 May 2007, p5.
Ibid, p6.

Ibid, p7.

Ibid, pp4 to 6.
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6.46

6.47

6.48

6.49

growers were currently required to meet the fulitsaassociated with the eradication
of imported pests and diseases and surveillanagraggmomes required to regain ‘area

freedom’**°

The Committee sought advice from the Departmergriculture and Food and the
Department of the Premier and Cabinet on whethenetivould be any impediments
to implementing the following suggestions:

. Creating a strict liability offence for Australiamporters who import infected
or infested goods into Western Australia which leisuthe outbreak of a pest
or disease in Western Australia where the State pragiously free of this
pest or disease.

. As a penalty for the offence, impose on these itgpsithe obligation to pay
for the costs associated with eradicating (or whimie is not possible,
managing) the pest or disease.

The Committee also asked whether these suggestionkl best be incorporated in
the Bill or in other legislation.

The response from both departments was that itdvioelinappropriate to incorporate
the suggestions into the Bill, given that quarastin biosecurity laws are permanently
excluded from the TTMRA. The Department of therfisx and Cabinet’s response
was based on preliminary advice from the ParliaamgniCounsel that, because
guarantine matters have no relevance to the Bi#, incorporation of an offence
relating to the import of infested or infected geambuld offend Legislative Council
Standing Order 222! which provides thatSuch matters as have no proper relation
to each other shall not be included in one and same BIilll The Department of
Agriculture and Food indicated that the Biosecuaityl Agriculture Management Bill
2006, which will replace existing quarantine legign, amongst other things, will:

establish a robust and responsive regulatory sché&meontrol the
entry, establishment and spread of harmful pests @diseases that
may enter the State either directly, or as a resiilthe import of
goods and agriculture product®

That Department maintained that this regulatoryestd and the penalties imposed
under that scheme will be sufficient to deter thgpartation of goods into Western

140

141

142

Ibid, p6; and Mr Alan Hill, Executive Manageand Ms Dianne Fry, President, Western AustraliantFr
Growers’ Association IncTranscript of Evidence&3 May 2007, pp4 and 7, respectively.

Letter from Mr Alistair Jones, Principal Policyff@er, Intergovernmental Relations Unit, Departmefit
the Premier and Cabinet, undated, ppl to 2.

Letter from Mr Robert Delane, Deputy Director ®ead (Biosecurity and Researct)epartment of
Agriculture and Food, 28 May 2007, p1.
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Australia in contravention of the State’s imporindidions, and that the suggested
offence and penalty provisions would be inconsistesith that scheme. The
Department of Agriculture and Food also argued thatould be very difficult to
successfully identify and prosecute the sourcendheursion of a pest or dised$a.

Committee Comment

The Committee acknowledged the concerns of the WAAFBowever, it appeared as
though these concerns are derived from a sceptialsmot, and frustration with, the
biosecurity policy and IRA processes which occuthimi Australia. The Committee
noted that these considerations lie outside thpesobthe Bill.

As stated in paragraphs 6.7 to 6.9 in this Reploet,Committee was of the view that
the Bill does not change Western Australia’s emgstiobligation under the SPS
Agreement to ensure that its quarantine measuees@rmore trade-restrictive than
necessary to protect human, animal or plant lifeeaith within its territory.

The Committee was of the view that it is imperatiliat Western Australia’s unique
biosecurity characteristics are recognised andeptetl in the formulation of
Australian biosecurity policies. With this in minthe Committee accepted that the
SPS Agreement requires Australia to recognise nadidifferences (both within and
outside of Australia) in biosecurity characteristighen assessing biosecurity risks or
applying biosecurity or quarantine measures. éGlommittee’s view, this approach
to biosecurity in Australia is evident in currenbvgrnment operations, including
Biosecurity Australia’s conduct of IRAs (this isgpéte the fact that the MOU has not
been formally updated to reflect the ‘partnershippraach’). It is this requirement
under the SPS Agreement and the ‘partnership approahich offers Western
Australia the means of ensuring that its uniquesédarity characteristics are
considered in the development or review of any #alisin biosecurity policy. As was
recognised in the legal opinion obtained by thentidember of the Legislative
Council, Hon Christine Sharp, regarding the effecthe 1999 Bill}** if, during an
IRA, Western Australia wishes to assert differeniceiss biosecurity requirements in
relation to the rest of Australia, it must ensunattthis wish is represented to the
Commonwealth in the strongest possible terms atid &8 much supporting scientific

Given these findings, a majority of the Committe®niprised of Hons Graham
Giffard, Sally Talbot, Ken Baston and Peter Co)lieonsidered that it is not essential
for the MOU to be amended to reflect the ‘partngrsépproach’. Despite the
Department of Agriculture and Food’s advice thatdiuld be instructive to amend the

6.50
6.51
6.52
evidence as possible.
6.53
143 Ibid, pp1 to 2.
144 Refer to paragraph 6.6 in this Report.
38
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6.54

6.55

MOU in this way’** these Members were of the view that the requirésneithe SPS
Agreement (which the Bill confirms) and the currempproach to developing
Australian biosecurity policy are sufficient to ens that Western Australia’s
biosecurity requirements are recognised and predeciThese Members thought that
any formalisation of the ‘partnership approach’ ceet impact upon the passage of
the BiIll.

While a minority of the Committee (comprised of HGiz Watson) also considered
that it is not essential to amend the MOU to reftbe ‘partnership approach’, the
Member was of the view that such an amendment wbeldighly desirable as it
would remind the Commonwealth, the States and #reitdries of their obligations
under the SPS Agreement, including the need togrese regional differences in
biosecurity characteristics.

With regard to the WAFGA’s concerns about the cassociated with pest and
disease incursions resulting from imported goodi® Committee identified the
Declared Pest Account, which is proposed to bebkskeed under the Biosecurity and
Agriculture Management Bill 2006, as a cost-shadamgngement which could satisfy
these concerns. The proposed Declared Pest Acemultl be the continuation (and
possible extension) of the funding arrangementsahiaady exist in pastoral regions
of the State under th&griculture and Related Resources Protection AGt6lf@r the
control of declared pests in that regidhknown as the Declared Plants and Animals
Control Account. Under the Biosecurity and Agriosé Management Bill 2006,
there would be a capacity to raise funds throughrtiting of land in prescrib&d
area$® for, among other things, the controlliiof ‘declared pests’ in those areas.
As with the Declared Plants and Animals Control éuwat, the ratings which are
payable in each financial year towards the Decl&est Account would be ‘matched’
by the State Governmehf.

145

146

147

148

149

150

Mr Robert Delane, Deputy Director General (Biosggland ResearchPepartment of Agriculture and
Food, Transcript of Evidence& May 2007, p5.

Explanatory Memoranduror the Biosecurity and Agriculture Management B0IO6, p41.

By regulations: definition of ‘prescribed’ inaelse 5 of the Biosecurity and Agriculture Manageniaiht
2006.

For example, only pastoral areas will initiallg bated, but the south-west land division has been
earmarked as a possible prescribed area: Hon Kiem&@&hMLC, Minister for Agriculture and Food,
Parliament of Western Australia, Legislative CounBirliamentary Debates (Hansard}, November
2006, p8143.

This would include eradicating, destroying, pretireg the presence or spread of, managing, examuorn
testing for, surveying for or monitoring the preseror spread of, and treating the ‘declared pest':
definition of ‘control’ in clause 5 of the Biosedyrand Agriculture Management Bill 2006.

Refer to Part 6, Division 1 of the Biosecurity akgticulture Management Bill 2006.
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7

7.1

7.2

7.3

IMPLICATIONSFOR WESTERN AUSTRALIA IF THE TRANS-TASMAN MUTUAL
RECOGNITION (WESTERN AUSTRALIA) BILL 20051SNOT PASSED

In October 2003, the Productivity Commission cortgidea review of the TTMRA
and the 1992 Mutual Recognition Agreement betweendommonwealth, States and
Territories of Australid® The Productivity Commission concluded that oJethke
two mutual recognition arrangements were contrifgutio the integration of the
Australian and New Zealand economies and that teyuld continué>® The
following findings were made on the impact of the tarrangements:

. Finding 4.1:

Data inadequacies have meant that it has not bessiple to identify
reliably the impacts of the MRA and TTMRA on goausbility.
Overall, the perception of interested parties iattmutual recognition
has increased goods mobility and trends in avadallata are
consistent with this.

. Finding 4.2:

Both anecdotal information and such data as areilalobe support
the view that mutual recognition has contributegngicantly to
increased labour mobility across MRA and TTMRAgdigtions.

. Finding 4.3:

There is evidence of increased activity to harmmsigndards for a
number of registered occupations and anecdotal emgd of
decreased costs to industry from the operationshi@fMRA and the
TTMRA.

. Finding 4.4

The MRA and TTMRA appear to have had benefici®cesifin
relation to better standard making.

The Productivity Commission also suggested wayswhich the design of the
arrangements could be improved in relation to tbparation, scope and coverdge.

When the Committee queried what implications theoeilld be for Western Australia
if the Bill was not passed, the Department of theniter and Cabinet advised that the

151

152

153

Productivity Commissiorivaluation of the Mutual Recognition SchepfResearch Report, Canberra, 8
October 2003.

Ibid, pXVIL.
Ibid, ppXVII to XXV.
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7.4

7.5

State (and New Zealand) would not benefit fromrthdual recognition of regulatory
standards for goods and services adopted in editie divo jurisdictions:

For example, New Zealand teachers who wish to lgistered to
teach in Western Australia at the moment have tdhgough extra
hoops or are unable to register with the Colleg& edching because
this legislation has not passed. There will besothiccupations along
those lines. In addition, in the goods area, whighhave not had as
much to do with, there are issues with productsnfidew Zealand
that can come to Western Australia. ... What arenigsing out on?
Greater choice for consumers, increased opportesitior Western
Australians working in New Zealand, and vice velsayer cost to
businesses, and increased competitiveness; adhs of things that
go with mutual recognition more generatf}.

The Minister for Agriculture and Food endorsed thisw “wholeheartedl§; > He
informed the Committee that, in addition to New [Aed teachers and nurses,
mechanics, dentists and fitters and welders are alarently precluded from
practising in Western Australia due to the lackmaitual recognition arrangements
between the two jurisdictions, an issue about winig@mbers of the community have
approached him. The Minister was of the view ttet passage of the Bill may
ameliorate staff shortages in teaching and nurgingVestern Australia andwill

strengthen the economic and social fabric of Westerstralia’ '

The Western Australian College of TeachitfACOT) wrote to the Minister for
Education and Training on 17 January 2007 seekifymation on the progress of
the Bill and emphasising that the Bill would fatzte the registration of New Zealand
teachers in Western Australia. The WACOT advisedMlinister that:

Until such time as the Bill is passed, teachersnfrblew Zealand
cannot apply to the College for registration undewtual recognition
provisions. Therefore, they must meet all regigirarequirements,
including qualification requirements. With no asseo the benefits
of mutual recognition provisions, a small numberN#w Zealand
teachers each year are not eligible for registratiovith the

College®™’

154

155

156

157

Dr John Phillimore, Director, Intergovernmentall&iens, Policy Division, Department of the Premier
and CabinetTranscript of Evidence& May 2007, pp6 to 7.

Letter from Hon Kim Chance MLC, Minister for Agriture and Food, 29 May 2007.
Ibid.

Letter from the Western Australian College of Treag to the Minister for Education and Training, 17
January 2007, p1.
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7.6 In response to the Committee’s request for moraildetf the difficulties faced by
New Zealand teachers wishing to teach in Westerstralia, the WACOT advised,
among other things, that:

. a person must hold a three-year teaching qualificah order to be eligible
for registration as a teacher in New Zealand, witiieminimum qualification
requirement to teach in Western Australia is foesng of formal training (this
requirement has been in place since 139But teacher registration was
introduced only in 2004%*°

. in 2007, it had so far received approximately 2@igteation inquiries from
New Zealand teachers with three-year teaching figations. The WACOT
expressed the view that many New Zealand teacherale@eady informed of
the higher qualification requirements in Westerrstalia and, therefore, do
not make formal applicatiort§

. teachers from all other Australian States and fmreis, except for New
South Wales and the Australian Capital Territorgtydn three-year teaching
qualification requirements. Any of these teachen® are registered in their
respective States and Territories are eligible registration in Western
Australia under th&lutual Recognition Act 1995*

. when teacher registration was introduced in Westsustralian in 2004,
Western Australian teachers who were already piagti(including those
with three-year teaching qualifications) were geantegistratiort®?

. as at May 2007, approximately 7,000 out of an estiah 42,000 teachers
registered in Western Australia have three-yeachieg qualifications from
various jurisdictiong®® and

. all teachers wishing to become registered in Wasfaustralia must also
establish their ‘fitness to teach’ through criminalcord screening, meet
English language requirements and professionatiatdrrequirement$?

158 Telephone conversation between the Committee’ssady Officer and the Department of Education and
Training, 24 May 2007.

159 Letter from Dr Suzanne Parry, Director, Westeusthalian College of Teaching, 30 May 2007, p1l.

160 Ibid.

161 Ibid.

162 Ibid, p2.

163 Ibid.

164 Ibid.
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Committee Comment

7.7

7.8

8.1

8.2

8.3

8.4

8.5

The Committee acknowledged the favourable findings the Productivity
Commission in relation to the impact of the TTMRAdathe Mutual Recognition
Agreement.

The Committee noted that the passage of the Billprdvide New Zealand teachers
with the ability to have their teaching qualificais recognised in Western Australia,
despite the higher qualification requirements whiclrrently exist in Western
Australia. The Committee also noted that this lteswould effectively bring New
Zealand teachers in line with teachers trainedhemAustralian States and Territories
in relation to their eligibility for registratiomithis State. However, it was difficult for
the Committee to reach a conclusion on how many Kewland teachers would be
affected by the passage of the Bill due to the that the Committee had only been
supplied with anecdotal evidence of the extenthef tegistration problems faced by
those teachers.

CONCLUSION

The Committee agreed with the Department of Agtioel and Food’s advice that the
Bill will have no impact on Western Australia’s @ity to exercise biosecurity or
guarantine measures in relation to apples impdr@th New Zealand or anywhere
else based on genuine biosecurity grounds.

The Committee could not reach consensus on ar@w@mmendation on the passage
of the Bill.

Hons Graham Giffard and Sally Talbot were of thewthat Recommendations 1 to 4
should be agreed to as they improve the Bill. Hmvethe passage of the Bill, which
they support, should not be contingent on any loofalhose recommendations being
accepted.

Hons Peter Collier and Ken Baston were of the vi¢ghat, subject to
Recommendations 1 and 2, the Bill should be pas@hdut amendment.

Hon Giz Watson was of the view that, subject todRemendations 1, 2, 3 and 4 (or 5
in the alternative to Recommendations 3 and 4),Bitleshould be passed without
amendment.

Hon Graham Giffard MLC

Chair

26 June 2007
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APPENDIX 1
M EMORANDUM OF UNDERSTANDING

ATTACH MEUT
BETWEEN
COMMONWEALTH OF AUSTRALIA
AND
STATE OF NEW SOUTH WALES
AND
STATE OF VICTORIA
AND
STATE OF QUEENSLAND
AND
STATE OF WESTERN AUSTRALIA
AND
STATE OF SOUTH AUSTRALIA
AND
STATE OF TASMANIA
AND
NORTHERN TERRITORY OF AUSTRALIA

AND

AUSTRALIAN CAPITAL TERRITORY

MEMORANDUM OF UNDERSTANDING ON ANIMAL AND PLANT
QUARANTINE MEASURES
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1

MEMORANDUM OF UNDERSTANDING made on the ety 747 day of Dec embas
1995,

BETWEEN

COMMONWEALTH OF AUSTRALIA represented by the Minister for Pn'rnairy
Industries and Energy

AND
STATE OF NEW SOUTH WALES represented by the Minister for Agriculture

AND

STATE OF VICTORIA represented by the Minister for Agriculture

AND

STATE OF QUEENSLAND represented by the Minister for Primary Industries and
Minister for Racing

AND

STATE OF WESTERN AUSTRALIA represented by the Minister for Primary Industry
AND

STATE OF SOUTH AUSTRALIA represented by the Minister for Primary Industries

AND

STATE OF TASMANIA represented by the Minister for Primary Industry and Fisheries

AND

'NORTHERN TERRITORY OF AUSTRALIA represented by the Minister for Primary
Industry and Fisheries

AND

AUSTRALIAN CAPITAL TERRITORY represented by the Minister for the
Environment, Land and Planning

WHEREAS:

A.  The Commonwealth of Australia is a signatory to the Final Act of the Uruguay
Round of Multilateral Trade Negotiations.

B.  Australia is party to the Agreement Establishing the World Trad Organization
(*WTO Agreement") which, among other t}ungsg Wmdscm%o Wmth
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-

the Agreement on the Application of Sanitary and Phytosanitary Measures ("SPS
Agreement”)

C. Members of the World Trade Organization are obliged to tormulate and implement
positive measures and mechanisms in support of the observance of the provisions
of the SPS Agreement by other than central government bodies. The provisions of
the General Agreement on Tariffs and Trade 1994 relating to compensation or
suspensiori of concessions or other obligations apply in cases where measures
-applied by regional or local governments or authorities do not conform with the

provisions of the SPS Agreement.

D.  The dispute settlement procedures of the WTO Agreement may be invoked in
respect of measures affecting the observance of Agreements under the WTO
Agreement, including those taken by regional or local governments or authorities

within the territory of 2 Member.

.E.  The States and Territories have legal competence for establishing and maintaining
quarantine measures to the extent that they are consistent with Commonwealth

legislation.

NOW THIS MEMORANDUM WITNESSES AS FOLLOWS

DEFINITIONS
. In this Memorandum of Understanding:

"ARMCANZ" means the Agriculture and Rcsource Managemem Council of
Australia and New Zealand

"Memorandum" means this Memorandum of Understanding
“Parties”" means the signatories to this Memorandum

"SCARM?" means the Standing Committee on Agriculture and Resource
Management

"SPS Agreement" means the Agreement on the Application of Sanitary and
Phytosanitary Measures at Annex |A of the WTO Agreement

"Relevant sanitary and [or] phytosanitary measures" means measures as defined in
Annex A of the SPS Agreement which relate to the functions ofSLate and
Territory authorities responsible for primary industries

“Srates and Territories” means States and Territories party to this Memorandum;

and
“WTOQ Agreement" means the Agreement Establishing the World Trade
Oryanization done at Marrakesh on |5 April l994ﬁ/

G / / p
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APPLICATION

2 This Memorandum shall be known as the Memorandum of Understanding on

Animal and Plant Quarantine Measures,

3. This Memorandum shall apply to all animal and plant quarantine measures which
are relevant sanitary and phytosanitary measures and which may directly or indirectly
affect trade into Australia

4. This Memorandum shalf be deemed to have come into effect on | January 1995,
the date on which Australia assumed its obligations under the WTQ Agreement.

5. This Memorandum may be varied by agreement in writing signed by the parties.

6. A party to this Memorandum may withdraw by giving two years' notice in writing
of its intention to withdraw.

7. This Memorandum shall not create legal obligations binding on the parties.

OBJECTIVE

8 The objective of this Memorandum is to enable compliance by Australia with
relevant obligations under the SPS Agreement.

ELEMENTS OF AGREEMENT

9 States and Territories shall consult fully with the Commonwealth before
implementing any relevant sanitary or phytosanitary measures which could inhibit trade
into Australia and which may not conform with the provisions of the SPS Agreement,

10. .States and Territories. in consultation with the Commonwealth, shall:

{a)—reviewsthewexisting relevant sanjtary and phytosanitary measures with a
view to identifying provisions which may be inconsistent with the provisions

of this Memorandum; and .

(b)  ensure that their existing relevant sanitary and phytosanitary measures are in
accordance with the provisions of this Memorandum by | October 1995.

Il. States and Territories shall not apply any relevant sanitary or phytosanitary
measures within their jurisdictions which would not conform with the provisions of the

SPS Agreement.

12, 1f in accordance with Article 11 of the SPS Agreement and the provisions of the
WTO Understanding on Rules and Procedures Governing the Settlement of Disputes, it
is found that a relevant sanitary or phytosanitary measure applied by a State or Territory
doss not conform with the provisions of the SPS Agreement, the responsible State or
Territory shall take appropriate corrective action as a matter of urgency.

Hrs W«
o ¥ 2
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4
I3, The parties to this Memorandum agree to make all relevant information freely
available to the other parties to facilitate implementation of this Memorandum, and shall
consult with the other parties as appropriate.

t4.  The Commonwealth, through the Australian Quarantine and Inspection Service,
shall act as the enquiry point for Australia as required under Annex B of the SPS
Agreement. The Australian Quarantine and [nspection Service shall refer to the retevant
State or Territory any request for information which is received in relation to a relevant-
sanitary or phytosanitary measure applied by that State or Territory and, as far as
practicable, shall assist the State or Territory to respond to such request through the

enquiry point,

5. The Pdrties sh;ﬂ.l ensure that all regulatory bodies within their control adhere to the
principles of this Memorandum.

REPORTING AND REVIEW

16. Progress in implementing measures under this Memorandum shall be reviewed by
SCARM/ARMCANZ annually,

7. Each pany shall nominate a contact point for the purposes of giving effect to this
Memorandum. . ‘

IN WITNESS WHEREOQF the parties have duly executed this Memorandum on the date
first above written

SIGNED for and on behalf of
COMMONWEALTH OF AUSTRALIA
by Senator the Honourable Bob Collins,
Minister for Primary Industries and Energy,
in the presence of

SIGNED tor and on behalf of the

STATE OF NEW SOUTH WALES by the
Honourable Richard Amery MP,

Minister for Agriculture,

in the presenc%

N N N s

N N e A N
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SIGNED for and on behalf of the
STATE OF VICTORIA by the
Honourable Bill McGrath MLA,
Minister for Agriculture, -

in the presence of

)
)
)
)
)
)

SIGNED for and on behalf of the

STATE OF QUEENSLAND by the
Honourable Robert Gibbs MLA,

Minister for Primary Industries and Minister

tor Racing, ;'Alhjxprescme of )
' )

SIGNED for and on behalf of the )
STATE OF WESTERN AUSTRALIA by'the )
Honourable Montague Grant House MLA, )
Minister for Primary Industry, )
in the presence of )
)

SIGNED for and on behalf of the
STATE OF SOUTH AUSTRALIA by the
Honourable Dale S. Baker MP,

Minister for Primary Industries,

in the preszc of g

SIGNED for and on behalf of the

STATE OF TASMANIA by the
Honourable Robin Gray MHA,

Minister for Primary Industry and Fisheries,
in the presence of

)
)
)
)
)
)
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SIGNED for and on behalf of the
NORTHERN TERRITORY by the
Honourable Mick Palmer MLA,

Minister for Primary Industry.and Fisheries,

in the presence of 5.7
s s e

"SIGNED for and on behalf of the
AUSTRALIAN CAPITAL TERRITORY by
Gary Humphries MLA,

Minister for the Environment, Land and
Planning, in the presence of

RN W N N NN
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Ho

N WARREN TrUSs MP

Minister for Agriculture, Fisheries and Forestry

The Hon Kim Chanes MLC

Minsster for Agrienlture,
11k Flaor Bumaa House
2 Havelock §

Forestry and Fisheries

WEST PERTH WA 6005

¥
Y
ﬂmnk you for your letier of 27 Auigust 2002 regardmg m&parmg:siﬂp ap;}mach o

1 heve agreed to your suggested wording chefge to nclude the statement:

= Tmmnes

: Tation to the Memorandum 6f Undefstandingon. Al gnd Plat
Croarantine Medsures (MOLD,

sigEs i pest status

Additionally the Cmnmonwaaith will consult with: the: Staie:s and Temtmes at

ing from

1 the [RA proce uding on thie suteomes ofieach TRA o address

regionaldiffercnces inrisk.

In rutum, ‘the States and Territories will assist in each stage of the IRA process

wherever-possible, 1
regional pest status:

in p‘iﬁlculﬁl‘ through early and comprehiensive input of
and risk information. States and Territories will also

coniribute to the TRA process by making available relevant specialist staff for risk

LCHOL '@eaw sbdhe Q&"i"bmk

Pariiament House Canberea ACT

2600 Telephoae: {02) 6277 5240 Paosimile; 1073 6273 4124
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analysis panels and technical working groups. States and Territories will work
with the Commonwealth in communicating the results of IRAs and other relevant
matters to regional industries and communities.

Specifications relating to regional differences in pest status and-risk will be enhanced in
the Draft Technical Guidelines for Lmport Risk Avelysis, taking into account PIMC
‘decisions,

As for'consultatio

aware that in the :avzsui dra,ﬁ RA Frame:w &{k fwe ﬁew 6 c}mnitgﬁm pcmrs were
specified fsr Sm&: and Territories, to consider isstes orucial to the partnership and our
jolntre Hhilities in the sdministration of quarantine, The States are, commonly,
closely: jvolved with the TRA process as providers of specialist advice and skills, and
are dlso invelved as stakeholders in.the IR Arprocess. Taken gy whole, L am convineed
that this représents. élose and détailed iavolverent.

Piscussions on tHi§ subject atthe recent PIMC meeting weore most valuable,. Lagree-that
fhe partnership between the Commonwealit and States and Territories is vital, and

thank-you foryour comments.

Yours sinédrely

F il _
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Annex 7: Import Risk Analysis flowchart
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