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Assembly Votes and Proceedings No. 92 - Thursday, 23 October 2003

WESTERN AUSTRALIA

LEGISLATIVE ASSEMBLY
                              

VOTES AND PROCEEDINGS

No. 92

SECOND SESSION OF THE THIRTY-SIXTH PARLIAMENT
                              

THURSDAY, 23 OCTOBER 2003

1. Meeting of Assembly

The Assembly met at 9.00 a.m. pursuant to adjournment.

The Acting Speaker took the Chair.

Prayers were read.

2. Message from the Governor

Message No. 115 from His Excellency the Governor was reported assenting to the Western Australian
Tourism Commission Amendment Bill 2003, Act No. 55 of 2003.

3. Petitions

Multiple Child Sexual Abuse Cases - Mrs D.J. Guise presented a petition from 163 persons requesting
that, where it is alleged that a person has sexually abused more than one child, the cases should be
heard concurrently (P. 274).

Liquor Stores’ Trading Hours - Petitions requesting that liquor stores be allowed to trade on Sundays
were presented by -

Mr M.P. Whitely from 61 persons (P. 275);

Mr J.B. D’Orazio from 338 persons (P. 276); and

Mrs D.J. Guise from 475 persons (P. 277).

Accommodation Support Services for People with Disabilities - Mr M.P. Whitely presented a petition
from 1 person requesting that urgent attention be given to the increased provision of accommodation
support services, respite services and “Post School Option” services for persons with disabilities and
their families (P. 278).



900

Assembly Votes and Proceedings No. 92 - Thursday, 23 October 2003

4. Papers

The following papers were presented and ordered to lie upon the Table of the House -

Education Services, Department of - Annual Report 2002-2003 (1635).

Equal Opportunity in Public Employment, Director of - Annual Report 2002-2003 (1636).

Iron Ore (Hope Downs) Agreement Act 1992 - Variation Agreement, 22 October 2003 (1637).

Land Administration, Department of [DOLA] - Submission No. 13/2003 Amendment of “A”
Class Reserve 1840 in the Town of Mosman Park for the purpose of “Recreation” (1638).

Main Roads Western Australia - Annual Report 2002-2003 (1639).

5. Notice of Motion

6. Brief Ministerial Statements

The following brief Ministerial Statements were made by -

The Minister for Consumer and Employment Protection on the Government’s response to the draft
Commonwealth Building and Construction Industry Improvement Bill 2003.

_______________

Paper

The following paper was presented and ordered to lie upon the Table of the House -

By the Minister for Consumer and Employment Protection -

Building and Construction Industry Improvement Bill 2003 - Submission of the Government
of Western Australia to the draft Commonwealth Bill (1640).

_______________

The Minister for Justice on the report on the review of case management practices for the supervision
of high-risk offenders within the community.

_______________

Paper

The following paper was presented and ordered to lie upon the Table of the House -

By the Minister for Justice -

Justice, Department of - Report on the Review of Case Management Practices for the
Supervision of High-Risk Offenders within the Community, 8 October 2003 (1641).

_______________

7. Grievances

The Acting Speaker called for grievances which were then made.

8. Joint Standing Committee on the Anti-Corruption Commission

Mr J.N. Hyde, as Deputy Chairman, presented the following report which was ordered to lie upon the
Table of the House -

Joint Standing Committee on the Anti-Corruption Commission - Report on the Hearing with
the Anti-Corruption Commission on 25 August 2003, Report No. 6, 23 October 2003 (1642).

Mr J.N. Hyde spoke on the report.
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9. Procedure and Privileges Committee

Mrs D.J. Guise, as Deputy Chairman, presented the following report which was ordered to lie upon the
Table of the House -

Procedure and Privileges Committee - Changes to Prorogation and Extended Sessions, Report
No. 4, 23 October 2003 (1643).

Mrs D.J. Guise and Mr D.F. Barron-Sullivan, by leave, spoke on the report.

10. Variation to the Order of Business

Ordered, That Government Business Order of the Day No. 2 be next considered.

11. Partial Revocation of State Forest No. 56

The Order of the Day for the resumption of the debate on the motion moved by the Minister for the
Environment was read,

That the proposal for the partial revocation of State Forest No. 56, laid on the Table of the
Legislative Assembly on Tuesday, 14 October 2003, by command of His Excellency the
Governor be carried out.

Debate ensued.

Question put and passed.

12. Variation to the Order of Business

Ordered, That Government Business Order of the Day No. 1 be postponed to a later stage of the
sitting.

13. Civil Liability Amendment Bill 2003

The Order of the Day for the consideration in detail of Legislative Council message No. 95 was read.

The message was as follows -

Message No. 95.

The Legislative Council acquaints the Legislative Assembly that it has agreed to the Civil Liability
Amendment Bill 2003 subject to the amendments contained in the Schedule annexed; in which
amendments the Legislative Council desires the concurrence of the Legislative Assembly.

Schedule indicating the amendments made by the Legislative Council in the Civil Liability Amendment
Bill 2003

No. 1

Clause 8, page 9, after line 30 - To insert -

“
(2) This Division does not limit the operation of Division 6 in respect of a recreational

activity.
    ”.

No. 2

Clause 8, page 10, lines 20 to 29 - To delete the lines.
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No. 3

Clause 8, page 15, after line 27 - To insert -

“
Division 6 — Assumption of risk

5N. Meaning of terms used in this Division

In this Division —

“obvious risk” has the meaning given by section 5E.

5O. Injured person presumed to be aware of obvious risk

(1) In determining liability for damages for harm caused by the fault of a person, the
person who suffers harm is presumed to have been aware of the risk of harm if it
was an obvious risk, unless the person proves on the balance of probabilities that
he or she was not aware of the risk.

(2) For the purpose of this section, a person is aware of a risk if the person is aware of
the type or kind of risk, even if the person is not aware of the precise nature, extent
or manner of occurrence of the risk.

5P. No duty to warn of obvious risk

(1) A person (the “defendant”) does not owe a duty of care to another person (the
“plaintiff”) to warn of an obvious risk to the plaintiff.

(2) This section does not apply if —

(a) the plaintiff has requested advice or information about the risk from the
defendant;

(b) the defendant is required by a written law to warn the plaintiff of the risk;
or

(c) the defendant is a professional and the risk is a risk of harm to the plaintiff
from the provision of a professional service by the defendant.

(3) Subsection (2) does not give rise to a presumption of a duty to warn of a risk in the
circumstances referred to in that subsection.

5Q. No liability for harm from inherent risk

(1) A person (the “defendant”) is not liable for harm caused by the fault of that
person suffered by another person if the harm is the result of the occurrence of
something that cannot be avoided by the exercise of reasonable skill and care by
the defendant.

(2) This section does not operate to exclude liability in connection with a duty to warn
of a risk.

    ”.
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No. 4

Clause 8, page 21, after line 18 - To insert -

“
5W. Special protection for road authorities

(1) In this section —

“carry out road work” means carry out any activity in connection with the
construction, erection, installation, maintenance, inspection, repair, removal
or replacement of a road;

“road” has the meaning given to that term in the Main Roads Act 1930 section 6;

“roads authority”, in relation to a road, means a public body or officer whose
functions include carrying out road work on that road.

(2) A roads authority is not liable in proceedings to which this Part applies for harm
arising from a failure of the authority to carry out road work, or to consider
carrying out road work, unless at the time of the failure the authority had actual
knowledge of the particular risk that caused the harm.

(3) This section does not operate —

(a) to create a duty of care in respect of a risk merely because a road authority
has actual knowledge of the risk; or

(b) to affect any standard of care that would otherwise be applicable in respect
of the risk.

5Z. Exercise of function or decision to exercise does not create duty

In proceedings to which this Part applies, the fact that a public body or officer
exercises or decides to exercise a function does not of itself indicate that the body
or officer is under a duty to exercise the function or that the function should be
exercised in particular circumstances or in a particular way.

    ”.

No. 5

Clause 8, page 24, line 15 - To delete “if” and insert instead -

“    unless    ”.

CONSIDERATION IN DETAIL

The Parliamentary Secretary to the Premier moved, That amendment No. 1 be agreed to.

Question put and passed.

The Parliamentary Secretary to the Premier moved, That amendment No. 2 be agreed to.

Question put and passed.

The Parliamentary Secretary to the Premier moved, That amendment No. 3 be agreed to.

Question put and passed.

The Parliamentary Secretary to the Premier moved, That amendment No. 4 be agreed to.

Question put and passed.

The Parliamentary Secretary to the Premier moved, That amendment No. 5 be agreed to.

Question put and passed.

Consideration in detail concluded and the Legislative Council acquainted accordingly.
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14. Criminal Injuries Compensation Bill 2003

The Order of the Day for the third reading of the Bill having been read, the Leader of the House, on
behalf of the Attorney General, moved, That the Bill be now read a third time.

Debate ensued.

Question put and passed.

Bill read a third time and forwarded to the Legislative Council for concurrence.

15. Nuclear Waste Storage (Prohibition) Amendment Bill 2003

The Order of the Day for the further consideration in detail of the Bill was read.

Clause 6.

Debate resumed upon the motion moved by Mr P.G. Pendal,

That the Bill be referred to a Select Committee of the Legislative Assembly to inquire into and report
by 30 November 2003, on -

(a) whether passage of the Bill will ultimately impact adversely on the provision of
nuclear medicine procedures to up to 35,000 Western Australians who currently
benefit from Lucas Heights technology; and

(b) whether the Premier should be requested to initiate a special Federal-State conference
to identify strategies to ensure that all States contribute cooperatively on the safe
disposal of nuclear waste generated at Lucas Heights for the benefit of some 500,000
patients throughout the Commonwealth of Australia.

Debate ensued.

Question put.

The Assembly divided.

Ayes (3)
Mr P.G. Pendal Dr J.M. Woollard Dr E. Constable (Teller)

Noes (36)
Mr P.W. Andrews Mr M.G. House Mr A.D. Marshall
Mr D.F. Barron-Sullivan Mr J.N. Hyde Mr M.P. Murray
Mr M.J. Birney Mr R.F. Johnson Mr P.D. Omodei
Mr M.F. Board Mr J.C. Kobelke Mr J.R. Quigley
Mr J.J.M. Bowler Mr R.C. Kucera Ms J.A. Radisich
Mr J.L. Bradshaw Mr F.M. Logan Mr E.S. Ripper
Mr A.J. Carpenter Mr J.A. McGinty Mrs M.H. Roberts
Mr A.J. Dean Mr M. McGowan Mr D.A. Templeman
Mr J.B. D’Orazio Ms S.M. McHale Ms S.E. Walker
Dr J.M. Edwards Mr W.J. McNee Mr P.B. Watson
Mrs D.J. Guise Mr A.D. McRae Mr M.P. Whitely
Mr S.R. Hill Mr N.R. Marlborough Ms M.M. Quirk (Teller)

Question thus negatived.

On the question, That clause 6 be agreed to,

Debate ensued.

Debate interrupted by the Chair (the Parliamentary Secretary to the Premier speaking) and adjourned
until a later stage of the sitting.
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16. Members’ Statements

The Acting Speaker called for members’ statements which were then made.

17. Questions

Questions without notice were taken.

_______________

Paper

The following paper was presented and ordered to lie upon the Table of the House -

By the Minister for Sport and Recreation -

Wyndham's Gala Opening - Extract from the Kimberley Echo dated 16 October 2003,
supplied by the Government Media Office Clippings Service (1644).

_______________

Questions on notice Nos 2187 to 2191 were asked.

Question on notice No. 1937 was answered.

18. Papers

The following paper was presented and ordered to lie upon the Table of the House -

By the Treasurer -

Retail Trading Hours Act 1987 - Draft Report to the Competition Policy Unit, Summary of the
Legislative Review (1645).

19. Partial Revocation of State Forest No. 56

The Minister for the Environment, without notice, moved,

That the resolution agreed to by the Legislative Assembly relating to the partial revocation of State
Forest No. 56 be transmitted to the Legislative Council and that they be invited to agree to a similar
resolution.

Question put and passed.

20. Variation to the Order of Business

Ordered, That Government Business Order of the Day No. 5 be further considered.

21. Nuclear Waste Storage (Prohibition) Amendment Bill 2003

The Order of the Day for the further consideration in detail of the Bill was read.

Clauses 6 to 14 agreed to.

Title agreed to.

Consideration in detail concluded.

Leave was granted to proceed forthwith to the third reading of the Bill at a later stage of the sitting.

22. Variation to the Order of Business

Ordered, That Government Business Order of the Day No. 1 be next considered.
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23. Building and Construction Industry Training Fund and Levy Collection Amendment
Bill 2003

The Order of the Day for the resumption of the debate upon the second reading of the Bill was read.

Debate resumed.

Question put and passed.

Bill read a second time.

CONSIDERATION IN DETAIL

Clauses 1 to 3 agreed to.

Clause 4.

Mr J.H.D. Day moved,

Page 2, line 18 – To delete “5 years” and substitute the following –

“    3 years    ”.

Amendment put and passed.

Clause, as amended, agreed to.

Clause 5.

Question put.

The Assembly divided.

Ayes (24)
Mr A.J. Carpenter Ms A.J. MacTiernan Mr J.R. Quigley
Mr A.J. Dean Mr J.A. McGinty Ms J.A. Radisich
Mr J.B. D’Orazio Mr M. McGowan Mr E.S. Ripper
Dr J.M. Edwards Ms S.M. McHale Mrs M.H. Roberts
Mr J.N. Hyde Mr A.D. McRae Mr D.A. Templeman
Mr J.C. Kobelke Mr N.R. Marlborough Mr P.B. Watson
Mr R.C. Kucera Mr M.P. Murray Mr M.P. Whitely
Mr F.M. Logan Mr A.P. O’Gorman Ms M.M. Quirk (Teller)

Noes (17)
Mr C.J. Barnett Mr B.J. Grylls Mr P.G. Pendal
Mr D.F. Barron-Sullivan Ms K. Hodson-Thomas Mr T.K. Waldron
Mr M.J. Birney Mr M.G. House Ms S.E. Walker
Mr M.F. Board Mr R.F. Johnson Dr J.M. Woollard
Mr J.H.D. Day Mr W.J. McNee Mr J.L. Bradshaw (Teller)
Mr J.P.D. Edwards Mr A.D. Marshall

Clause thus agreed to.

Clause 6 agreed to.

Title agreed to.

Consideration in detail concluded.

Ordered, That the third reading of the Bill be made an Order of the Day for the next sitting of the
Assembly.

24. Variation to the Order of Business

Ordered, That consideration of Government Business Order of the Day No. 5 be resumed.
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25. Nuclear Waste Storage (Prohibition) Amendment Bill 2003

The Order of the Day for the third reading of the Bill having been read, the Parliamentary Secretary to
the Premier moved, That the Bill be now read a third time.

Debate ensued.

Question put and passed.

Bill read a third time and forwarded to the Legislative Council for concurrence.

26. Contaminated Sites Bill 2002

Message No. 98 dated 23 October 2003 from the Legislative Council was reported as follows -

The Legislative Council acquaints the Legislative Assembly that it has agreed to the Contaminated
Sites Bill 2002 subject to the amendments contained in the Schedule annexed; in which amendments
the Legislative Council desires the concurrence of the Legislative Assembly.

Schedule indicating the amendments made by the Legislative Council in the Contaminated Sites Bill
2002

No. 1

Clause 10, page 7, after line 14 - To insert -

“
if, in the opinion of the Minister —

(d) it is in the general interest of the public to do so; and

(e) no significant risk to human health, the environment or any environmental
value will fail to be dealt with under this Act as a result of the order.

(2) Before making an order the Minister —

(a) is to consult with the Minister responsible for the administration of the
Health Legislation Administration Act 1984 and, if possible, reach
agreement on any proposed aspect of the order relating to human health;
and

(b) may seek comments from any public authority or any person which or
who has, in the opinion of the Minister, a direct interest in the proposed
subject matter of the order.

    ”.

No. 2

Clause 10, page 7, after line 19 - To insert -

“
(3) The Minister is to fix the day on which an order made under subsection (1) comes

into operation by notice to be published in the Gazette, unless the order is
disallowed under section 42(2) of the Interpretation Act 1984 as applied by
subsection (9).

(4) The day fixed under subsection (3) is to be after there is no longer any possibility
of the order ceasing to have effect under section 42(2) of the Interpretation
Act 1984 as applied by subsection (9).

    ”.

No. 3

Clause 27, page 22, line 5 - To insert after “suspected,” -

“    or had reasonable grounds to know or suspect,    ”.
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No. 4

Clause 27, page 22, line 16 - To insert after “suspect,” -

“    and had no reasonable grounds to know or suspect,    ”.

No. 5

Clause 27, page 22, after line 20 - To insert -

“
or

(c) is an owner of a site and was an owner of that site at the time the
contamination was caused, or contributed to,

    ”.

No. 6

Clause 27, page 22, after line 21 - To insert -

“
(c) a person is not responsible under section 25 or 26; or

    ”.

No. 7

Clause 27, line 22 - To delete “in accordance with” and insert instead -

“    under    ”.

No. 8

Clause 27, page 22, line 30 - To delete “(d)”.

No. 9

Clause 84, page 74, line 16 - To delete “1951” and insert instead -

“    1902    ”.

No. 10

New Division 1, page 58, after line 2 - To insert the following new Division -

“
Division 1 — Interpretation

61. Interpretation

In this Part, unless the contrary intention appears —

“land” includes —

(a) underground water under that land; and

(b) surface water on that land.
    ”.

Ordered, That consideration in detail of Legislative Council message No. 98 be made an Order of the
Day for the next sitting of the Assembly.
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27. Adjournment

The Minister for Sport and Recreation moved, That the House do now adjourn.

Question put and passed.

The Assembly adjourned accordingly, at 4.58 p.m. until Tuesday, 28 October 2003 at 2.00 p.m.

Members present during any part of the day's proceedings - All the members except Mr C.M. Brown,
Mrs C.L. Edwardes, Dr G.I. Gallop, Mrs C.A. Martin, Mr B.K. Masters and Mr R.N. Sweetman.

PETER J. McHUGH HON. FRED RIEBELING
Clerk of the Legislative Assembly Speaker of the Legislative Assembly


