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Assembly Votes and Proceedings No. 89 - Thursday, 16 October 2003

WESTERN AUSTRALIA

LEGISLATIVE ASSEMBLY
                              

VOTES AND PROCEEDINGS

No. 89

SECOND SESSION OF THE THIRTY-SIXTH PARLIAMENT
                              

THURSDAY, 16 OCTOBER 2003

1. Meeting of Assembly

The Assembly met at 9.00 a.m. pursuant to adjournment.

The Speaker took the Chair.

Prayers were read.

2. Petition

Mental Health Services Funding - Mr T.K. Waldron presented a petition from 100 persons requesting
that opposition to the reduction in mental health services funding be noted (P. 261).

3. Papers

The following papers were presented and ordered to lie upon the Table of the House -

Keep Australia Beautiful, Western Australia - Annual Report 2002-2003 (1605).

South West Development Commission - Annual Report 2002-2003 (1606).

4. Speaker's Statement - Public Accounts Committee Terms of Reference

The Speaker advised members that he had received a letter dated 15 October 2003 from Mr J.B.
D’Orazio, MLA, Chairman of the Public Accounts Committee, advising that under Standing Order
287(4), the Committee had determined for itself terms of reference in relation to two separate inquiries
into -

(a) the Port Coogee Development; and

(b) developer contributions for infrastructure costs associated with land development.
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The letter read as follows -

Dear Mr Speaker

On Wednesday, 15 October 2003, the Public Accounts Committee resolved to conduct two
new inquiries.

The first will be an inquiry into the Port Coogee Development with the following terms of
reference:

The Public Accounts Committee will examine and report on the costs and benefits to the State
Government of the development at Port Coogee (formerly Port Catherine), as proposed in the
Port Catherine Project Agreement Number 2.

The Committee will report on:

1. The financial implications for the State Government in meeting its obligations under
Port Catherine Project Agreement Number 2, particularly in relation to:

� site remediation;

� infrastructure;

� the purchase price of land to be sold to the developer; and

2. Whether proceeding with Port Catherine Project Agreement Number 2 will provide a
reasonable return to the State.

The Committee also resolved to conduct an inquiry into developer contributions for
infrastructure costs associated with land development, with the following terms of reference:

1. To inquire into the current formulae applied to developer contributions, State and
local government taxes, levies and other contributions to infrastructure and service
costs to both public and private sectors for new frontal (green field) development;

2. It is generally accepted that as densities increase, the average infrastructure costs per
dwelling decrease.  In terms of new frontal development, at what density is the
greatest financial efficiency in infrastructure costs obtained, while recognising that
most frontal development will be at a relatively low density;

3. What factors relating to new frontal developments contribute to disproportionately
high increases in infrastructure, and may otherwise be avoided;

4. To inquire into the current formulae applied to developer contributions, State and
local government levies and other contributions made to infrastructure;

5. To compare relative contributions in Western Australia to those in other jurisdictions
in Australia;

6. To provide a comparative analysis between Terms of Reference 1 and 4 and to
formulate recommendations to address inequities and strengthen efficiency in relation
to private and public infrastructure contributions; and

7. To determine any pattens emerging where densities for in-fill development can be
calculated having regard to capacities of existing infrastructure and in the effort to
maximise cost efficiencies in infrastructure and service providers.

In accordance with the same Standing Order, the Speaker had arranged for the Committee’s terms of
reference to be placed on the notice boards of the Assembly.

5. Grievances

The Speaker called for grievances which were then made.
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6. Partial Revocation of State Forest No. 56

The Minister for the Environment, pursuant to notice, moved,

That the proposal for the partial revocation of State Forest No. 56, laid on the Table of the
Legislative Assembly on Tuesday, 14 October 2003, by command of His Excellency the
Governor be carried out.

Debate ensued.

Mr B.K. Masters moved, That the debate be adjourned until a later stage of the sitting.

Question put and passed.

7. Variation to the Order of Business

Ordered, That Government Business Order of the Day No. 2 be next considered.

8. Plant Pests and Diseases (Eradication Funds) Amendment Bill 2003

The Order of the Day for the resumption of the debate upon the second reading of the Bill was read.

Debate resumed.

Question put and passed.

Bill read a second time.

Leave was granted to proceed forthwith to the third reading of the Bill.

The Parliamentary Secretary to the Minister for Agriculture, Forestry and Fisheries moved, That the
Bill be now read a third time.

Question put and passed.

Bill read a third time and forwarded to the Legislative Council for concurrence.

9. Variation to the Order of Business

Ordered, That Government Business Order of the Day No. 1 be next considered.

10. Barrow Island Bill 2003

The Order of the Day for the further consideration in detail of the Bill was read.

Schedule 1.

Debate interrupted by the Chair and adjourned until a later stage of the sitting.

11. Members’ Statements

The Deputy Speaker called for members’ statements which were then made.

12. Questions

Questions without notice were taken.
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_______________

Paper

The following paper was presented and ordered to lie upon the Table of the House -

By the Minister for Energy -

Consumer and Employment Protection, Department of - Energy Safety Directorate: Response
to Consumer Complaints about Electricity Supply Network Reliability in the South West of
Western Australia, 22 September 2003 (1608).

_______________

Question on notice No. 2168 was asked.

Questions on notice Nos 1788, 1823, 1866 and 2030 were answered.

_______________

Paper tabled by the Premier -

Question on Notice No. 1788 – Ningaloo Reef – reference to Legislative Council Question on
Notice No. 1099 dated 14 August 2003 relating to travel to the Maud’s Landing Development
Proposal site at Coral Bay (1607).

_______________

Questions - Additional Information under Standing Order No. 82A

In accordance with Standing Order No. 82A, the Minister for Planning and Infrastructure provided
additional information relating to question without notice No. 1173 (dated 15 October 2003) from Ms
K. Hodson-Thomas, concerning the Perth to Mandurah railway line.

_______________

Paper

The following paper was presented and ordered to lie upon the Table of the House -

By the Minister for Planning and Infrastructure -

Perth Urban Rail Development - Extract from the Supplementary Master Plan, August 2002:
Budget, Costs and Delivery Options (1609).

_______________

13. Civil Liability Amendment Bill 2003

Message No. 95 dated 16 October 2003 from the Legislative Council was reported as follows -

The Legislative Council acquaints the Legislative Assembly that it has agreed to the Civil Liability
Amendment Bill 2003 subject to the amendments contained in the Schedule annexed; in which
amendments the Legislative Council desires the concurrence of the Legislative Assembly.

Schedule indicating the amendments made by the Legislative Council in the Civil Liability Amendment
Bill 2003

No. 1

Clause 8, page 9, after line 30 - To insert -

“
(2) This Division does not limit the operation of Division 6 in respect of a recreational

activity.
    ”.

No. 2

Clause 8, page 10, lines 20 to 29 - To delete the lines.



883

Assembly Votes and Proceedings No. 89 - Thursday, 16 October 2003

No. 3

Clause 8, page 15, after line 27 - To insert -

“
Division 6 — Assumption of risk

5N. Meaning of terms used in this Division

In this Division —

“obvious risk” has the meaning given by section 5E.

5O. Injured person presumed to be aware of obvious risk

(1) In determining liability for damages for harm caused by the fault of a person, the
person who suffers harm is presumed to have been aware of the risk of harm if it
was an obvious risk, unless the person proves on the balance of probabilities that
he or she was not aware of the risk.

(2) For the purpose of this section, a person is aware of a risk if the person is aware of
the type or kind of risk, even if the person is not aware of the precise nature, extent
or manner of occurrence of the risk.

5P. No duty to warn of obvious risk

(1) A person (the “defendant”) does not owe a duty of care to another person (the
“plaintiff”) to warn of an obvious risk to the plaintiff.

(2) This section does not apply if —

(a) the plaintiff has requested advice or information about the risk from the
defendant;

(b) the defendant is required by a written law to warn the plaintiff of the risk;
or

(c) the defendant is a professional and the risk is a risk of harm to the plaintiff
from the provision of a professional service by the defendant.

(3) Subsection (2) does not give rise to a presumption of a duty to warn of a risk in the
circumstances referred to in that subsection.

5Q. No liability for harm from inherent risk

(1) A person (the “defendant”) is not liable for harm caused by the fault of that
person suffered by another person if the harm is the result of the occurrence of
something that cannot be avoided by the exercise of reasonable skill and care by
the defendant.

(2) This section does not operate to exclude liability in connection with a duty to warn
of a risk.

    ”.
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No. 4

Clause 8, page 21, after line 18 - To insert -

“
5W. Special protection for road authorities

(1) In this section —

“carry out road work” means carry out any activity in connection with the
construction, erection, installation, maintenance, inspection, repair,
removal or replacement of a road;

“road” has the meaning given to that term in the Main Roads Act 1930 section 6;

“roads authority”, in relation to a road, means a public body or officer whose
functions include carrying out road work on that road.

(2) A roads authority is not liable in proceedings to which this Part applies for harm
arising from a failure of the authority to carry out road work, or to consider
carrying out road work, unless at the time of the failure the authority had actual
knowledge of the particular risk that caused the harm.

(3) This section does not operate —

(a) to create a duty of care in respect of a risk merely because a road authority
has actual knowledge of the risk; or

(b) to affect any standard of care that would otherwise be applicable in respect
of the risk.

5Z. Exercise of function or decision to exercise does not create duty

In proceedings to which this Part applies, the fact that a public body or officer
exercises or decides to exercise a function does not of itself indicate that the body
or officer is under a duty to exercise the function or that the function should be
exercised in particular circumstances or in a particular way.

    ”.

No. 5

Clause 8, page 24, line 15 - To delete “if” and insert instead -

“    unless    ”.

Ordered, That consideration in detail of Legislative Council message No. 95 be made an Order of the
Day for the next sitting of the Assembly.

14. Variation to the Order of Business

Ordered, That Government Business Order of the Day No. 1 be further considered.

15. Barrow Island Bill 2003

The Order of the Day for the further consideration in detail of the Bill was read.

Schedule 1.

Schedule agreed to.

Title agreed to.

Consideration in detail concluded.
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_______________

Suspension of Standing Orders

The Minister for State Development, without notice, moved,

That so much of the Standing Orders be suspended as is necessary to enable the Bill to proceed
forthwith to the third reading.

Debate ensued.

Question put.

The Speaker having counted the House, and an absolute majority present and there being no
dissentient voice, the motion was declared by the Speaker to be carried with the concurrence of an
absolute majority of the whole number of members of the House.

_______________

The Minister for State Development, pursuant to the foregoing motion, moved, That the Bill be now
read a third time.

Debate ensued.

Question put and passed.

Bill read a third time and forwarded to the Legislative Council for concurrence.

16. Adjournment

The Leader of the House moved, That the House do now adjourn.

Question put and passed.

The Assembly adjourned accordingly, at 5.27 p.m. until Tuesday, 21 October 2003 at 2.00 p.m.

Members present during any part of the day's proceedings - All the members except
Mr R.A. Ainsworth and Mr B.J. Grylls.

PETER J. McHUGH HON. FRED RIEBELING
Clerk of the Legislative Assembly Speaker of the Legislative Assembly


