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SUBJECT: KEN NINYETTE: CHAIRMAN OF THE ABORIGINAL CULTURAL
MATERIAL COMMITTEE

RECOMMENDATION

That you note the contents of this briefing note.
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Mr Ken Ninyette was appointed as a member of the Aboriginal Cultural Material Committee
(ACMC) on 21 April 2008 for a term of two years. His term of appointment was due to
expire on 14 April 2010.

Mr Ninyette was appointed Chairman of the ACMC, by the then-Minister for Indigenous
Affairs, the Hon Michelle Roberts. There was no fixed term of appointment. No intention
could be inferred from the letter of appointment nor the Cabinet Submission (dated 14/4/08)
that Mr Ninyette was appointed as a chairman for a fixed term.

Several other ACMC members appointed at the same time, were appointed until 14 April
2009. It was understood that Mr Ninyette's appointment would be further reviewed at that
time.

BACKGROUND

The present Minister for Indigenous Affairs received advice from the Registrar of Aboriginal
Sites that appointments needed to be made to the ACMC, given the reduction in the
number of members through natural attrition.

In February 2009, the Minister for Indigenous Affairs mistakenly sent out to Mr Ninyette an
unsigned letter advising him of changes to, and review of, the ACMC.

Advice received from the State Solicitor's Office dated 13 October 2008, noted that
the Aboriginal Heritage Act s30(2)(b) refers to termination by the Minister with the approval
of the Governor, on the grounds of inability, inefficiency or misbehaviour. There is nothing
in the AHA regarding circumstances outside of those mentioned.

S52 of the WA Interpretation Act provides that, inherent in the power to appoint, is the
power to dismiss, however, the principles of procedural fairness would need to be applied.



SSO advises that there is nothing inconsistent between the AHA and the Interpretation Act
to subvert the operation of s52.

In this particular instance, the issues of termination can be distinguished. Mr Ninyette was
appointed as a member of the ACMC until 2010. The AHA, s28 (5) provides that the
Minister is to appoint a Chairman from the members. Mr Ninyette was appointed Chairman
from the membership, however, for an undefined period. It is therefore arguable that the
appointment was on a periodic (meeting-by-meeting basis). This would continue on from
the arrangement that had been in place prior to his appointment as Chairman. Mr Ninyette,
had been acting as Chair for several meetings, on a periodic basis, after the resignation of
the previous Chairman, Mr Charles Smith.

After receiving the letter from the Minister in February 2009, Mr Ninyette indicated that he
took the letter as a dismissal of his appointment both as a member and as Chairman. He
indicated an unwillingness to remain in the role. However, despite his expressed views he
did not offer his resignation.

Mr Ninyette became aware of the request for the Senior Legal Officer to draft a letter
regarding his position of Chairman, and asked for a copy of the letter to take to the media.
Mr Ninyette was of the view that the letter would provide a basis from which he could argue
that he had been sacked as Chairman by the Minister. This request was refused. To be
clear the request was addressed to the Legal Officer not the Minister.

The legal officer was requested to draft a letter (for the Minister to sign) to thank Mr
Ninyette for his contribution to the ACMC as Chairman. That request was made on Friday
15 May 2009, however due to other commitments (of the legal officer), by the time that
advice and letter was prepared, the Minister had already made an announcement (21 May
2009) in Parliament. The advice regarding the ability of the Minister to appoint a new
Chairman had already been verbally conveyed to the Director General, who had in turn
communicated that advice to the Minister prior to Mr Lowe's appointment.

It is my view that the appointment of Mr Lowe by the Minister for Indigenous Affairs was
valid in that he was legitimately able to form the view that the appointment of Mr Ninyette
was not for a fixed term. Therefore, he was able to form the view that after corresponding
with Mr Ninyette in February 2009, he had notified him of changes to, and review of, the
ACMC. Mr Ninyette's membership was not an issue, as he had a fixed term of appointment
until 2010.

It was open for the Minister to reconsider the appointment of Mr Ninyette as Chairman. He
could continue on with Mr Ninyette on an indefinite basis or he could take a periodic view of
his appointment.

In both cases, there would be no termination of Mr Ninyette's appointment as Chairman or
as a member.

The Minister for Indigenous Affairs announced, in Parliament on 21 May 2009, the
appointment of new members including the Chairman and thanked Mr Ninyette for his
contribution as Chairman. The Registrar of Aboriginal Sites sent a copy of the Hansard to
Mr Ninyette on the same day. S37 (4) of the AHA provides that the Registrar is empowered
to notify Mr Ninyette of the announcement on behalf of the Minister.



In my view, the Minister was entitled, if he wished, to provide a personal letter directly to Mr
Ninyette expressing the same gratitude, however he was not required to do so.

I understand that Mr Ninyette has now tendered his resignation as a member of the ACMC,
and now would be a more appropriate time for the Minister and/or the Registrar to formally
write to him, thanking him for his contribution as a member, and for serving as Chairman.
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