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Auditor General's Overview

From 1 February 2007, two Acts, the Auditor General Act 2006 (AG Act) and the Financial

Management Act 2006 (FM Act) became effective. Section 82 of the FM Act requires

Parliament and the Auditor General to be given written notice where a Minister decides

that it is reasonable and appropriate not to provide requested information to Parliament.

Section 24 of the AG Act requires the Auditor General to form an opinion on the

reasonableness and appropriateness of the Minister's decision. This opinion is reported

to Parliament.

The methodology developed by my Office to form an opinion on the reasonableness and

appropriateness of the Minister's decision was reported to the Parliament in Report 11 of

November 2007. The methodology is described in my Audit Practice Statement which can

be viewed at http://www.audit.wa.gov.au.

The methodology essentially involves a two-stage approach. In the preliminary stage,

an assessment is made as to whether the information is commercially confidential or

significant in nature. If not and the Minister's reason was that it required a diversion of

resources, then the opinion will be that the decision was reasonable and therefore

appropriate unless it was manifestly unreasonable. If the information is categorised

as commercially confidential or significant in nature, then a supplementary review is

undertaken. A range of factors is then considered in deciding whether the decision was

reasonable and therefore appropriate.

Between 1 February 2007 and 31 July 2009 I have received 57 ministerial notifications

under the FM Act relating to 11 parliamentary questions asked of Ministers. Fifty-six of

these notifications came from the Legislative Assembly and one from the Legislative

Council.

This report contains my opinion on a Minister's decision in May 2009 not to provide

information to a question asked in the Legislative Assembly in April 2009. It is the first

occasion where the Minister's reason for not providing information was that it was

commercially confidential. It is also the first occasion where I have concluded that the

advice provided by the relevant government agency to assist the Minister in making the

decision was deficient.

It was also apparent that there was a lack of understanding about my role in this process. I

expect that this report will assist agencies and Members of Parliament in gaining a better

understanding of the requirements of this legislation and my role within it.
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Opinion on Ministerial Notification: Ministerial Decision to not
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Opinion

Introduction

The decision by the Minister for Regional Development to not table a contract in Parliament

relating to the provision and administrative support of a Country Age Pension Fuel Card

was not reasonable and therefore was inappropriate.

Section 82 of the Financial Management Act 2006 requires that if a Minister decides that it is

reasonable and appropriate not to provide certain information to Parliament concerning

the conduct or operation of an agency, then within 14 days the Minister shall cause written

notice of the decision to be given to the Auditor General.

Section 24 of the Auditor General Act 2006 requires the Auditor General to report to

Parliament an opinion "as to whether a decision by a Minister not to provide information

to Parliament concerning any conduct or operations of an agency is reasonable and

appropriate':

In the Legislative Assembly on 2 April 2009, the member for Armadale requested that the

Minister for Regional Development table a contract awarded to Retail Decisions Pty Ltd

(Retail Decisions) for the provision and back-up administrative arrangements supporting

the Country Age Pension Fuel Card. On 5 May after receiving advice from the Department of

Local Government and Regional Development (the Department), the Minister announced

in Parliament that he would not table the contract.

The Minister stated:

"I am advised that the tender and contract information which, if disclosed, would diminish

the commercial value of Retail Decisions' product and impact future procurement efforts by

the contract managers. In accordance with section 82 of the Financial Management Act 2006

today I wrote a letter to the Auditor General to this effect, and the Legislative Council will also

be notified':
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Opinion on Ministerial Notification: Ministerial Decision to not Provide Information to Parliament
Country Age Pension Fuel Card (continued)

Background

The Country Age Pension Fuel Card enables eligible persons to purchase up to $500 worth

of fuel products at retail outlets or to pay for taxi fares over a 12-month period.

Retail Decisions was one of three parties who tendered in January 2009 to supply the

card. Key aspects of the tender include the supply of a card that limits purchases to $500

and contains security features to deter duplication and alteration. It also requires the

establishment of merchant arrangements with retailers. The value of the contract was

$2.52 million. The contract period was for one year with a one-year extension option.

The contract between Retail Decisions and the Department comprised four parts. These

were:

the Request by the Department

the Offer and any offer information by Retail Decisions

the Request Conditions and General Conditions of Contract (General Conditions)

the Department's letter accepting Retail Decisions' offer including details on contract

management.

What did we do?
Our approach in arriving at these opinions is outlined in our audit practice statement

published on our web site at http://www.audit.wa.gov.au. It included a review of relevant

Departmental documentation and discussions with and written comments from

Departmental staff, the State Solicitor's Office and persons experienced in the area of

freedom of information.

6 I Auditor General Western Australia Opinion on Ministerial Notification: Ministerial Decision to not
Provide Information to Parliament Country Age Pension Fuel Card



Key Findings

1 The decision by the Minister for Regional Development to not table the contract was

not reasonable and therefore was inappropriate. Specifically, we found that:

The contract with Retail Decisions contained a specific provision for disclosure.

Part A of the General Conditions of Contract which relates to the offer phase of the

contract process contained:

o a standard clause that provided for disclosure upon request by Parliament. The

request by the member for Armadale on 2 April 2009 amounted to a request by

Parliament

0 the clause also made it subject to the Freedom of Information Act 1992 (F01).

Part A of the General Conditions also contained a clause allowing Retail Decisions

to expressly identify any part of its offer which was confidential and not to be made

public. Retail Decisions chose not to exercise that opportunity.

Of the other three parts of the contract, two of these, the Request and the General

Conditions, do not contain commercial-in-confidence information and are publicly

available. The third part, the letter accepting the Offer contains information that is

also contained in the Offer and as such, is subject to disclosure under Part A above.

There is no clear legal basis (whether statutory or equitable) for the Minister to

maintain an obligation of confidence in relation to the Contract. Advice we

received is that there is no readily identifiable statutory basis, and that it would be

very difficult to prove the existence of an 'equitable obligation of confidence:

2 The advice provided to the Minister by the Department regarding this matter was

deficient, and the assessment process the Department went through lacked the

necessary rigour to arrive at a reasoned recommendation. We found that:

The Department's recommendation to the Minister was brief and inadequate.

No explanation or evidence was provided to support the recommendation. The

Minister read the recommendation to the Parliament in its entirety.
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Opinion on Ministerial Notification: Ministerial Decision to not Provide Information to Parliament
Country Age Pension Fuel Card (continued)

There was no documented analysis and reasoning to support the Department's

recommendation. The Department advised that a shortage of resources, in

particular staffing and a consequent risk-based approach meant that its assessment

was done informally. This informal approach appears to have contributed to

insufficient consideration of key issues:

o Advice obtained from the State Solicitor's office by the Department of Treasury

and Finance and forwarded to the Department concluded that there was no

commercial-in-confidence reason not to table the contract in the Parliament.

The advice also was that the Minister in exercising his discretion might consider

whether the affected party would be seriously aggrieved by disclosure.

o The Department accepted advice from Retail Decisions that 'disclosing the

contract information could cause (it) serious harm: This concern centred on

the commercial-in-confidence elements of the contract and in particular,

the contract price. However, arguably, the Department at the request of

the Minister's Office had already caused some harm to Retail Decisions

when information it provided to journalists of The West Australian about the

administrative cost of the card was published some days earlier.

o Retail Decisions objected in writing to the tabling of the contract and referred

to exemption clauses under F 0 I to support its argument. The letter by Retail

Decisions did not amount to a formal FOl response as no FOl request had

been made. The objections formed the basis of the Department's advice to

the Minister though Retail Decisions had not been asked to substantiate its

views. Substantiation is necessary for FOl exemption though it can be difficult

to provide in cases of potential harm.

o The Department advised that it considered the possibility of tabling the contract

with commercial-in-confidence sections 'blacked out' but was concerned

about delays that would arise from negotiating this with Retail Decisions. The

practice of 'blacking out' is common and accepted as it enables the disclosure

of information that is not confidential. In our view this option should have

received more serious consideration.
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Subsequent events
On 26 May 2009 during a Budget Estimates Committee hearing, the Minister was again

asked to table the contract. The Minister in reply stated that the "contract with Retail

Decisions will be provided based on advice from the FOI Commission and consultation with

Retail Decisions concerning commercially confidential information. At this point the timeline is

unclear but negotiations may take several weeks':

On 18 June, 2009 the Minister tabled the contract. In tabling the contract, the Minister

stated that, "My department has consulted with Retail Decisions and the State Solicitor's Office

over the deletion of confidential information from the contract. Once tabled, the document is a

public document and therefore personal information, financial and commercial-in-confidence

material and information that could compromise the security of the scheme has been deleted':

Departmental response

Based on the following advice from the State Solicitor's Office, the Department placed

significant value on Ministerial discretion and the consideration of affected parties being

seriously aggrieved in formulating its advice to the Minister.

"It is entirely a matter for the Minister's discretion whether or not he wishes to table the contract.

That said, it would be useful to know whether or not the affected parties would be seriously

aggrieved should the Minister elect to do so as the Minister may take that factor into account

in making his decision" :

The Department strongly believed that Retail Decisions would be seriously aggrieved by

the tabling of the contract.The Department recognises the need for stringent governance

in delivering the Royalties for Regions program and has established a dedicated

Governance Branch to monitor and manage all aspects of governance for the program.
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Reports of the Auditor General

2009

Second Public Sector Performance Report

Dangerous Goods Safety

Compliance in Western Australia's Commercial and Recreational Fisheries

25 June 2009

Maintaining the State Road Network 17 June 2009

Rich and Rare: Conservation ofThreatened Species 10 June 2009

Coming, Ready or Not: Preparing for Large-scale Emergencies 20 May 2009

Audit Results Report 31 December 2008 Assurance Audits and

other audits completed since 3 November 2008 6 May 2009

Information Systems Audit Report 8 April 2009

Public Sector Performance Report 2009 1 April 2009

Management of Water Resources in Western Australia Follow-up

Administration of the Metropolitan Region Scheme by the

Department for Planning and Infrastructure

Management of Fringe Benefits Tax
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2008

Second Public Sector Performance Report 2008

Complaints Management in Shared Service Centres

Funding and Purchasing Health Services from Non-Government

and Not-For-Profit Organisations

Management of Traffic Infringements for Government Vehicles and Staff

Responding to changes in attraction, retention and achievement in

Vocational Education and Training

Audit Results Assurance Audits completed at 3 November 2008

Opinions of Ministerial Notifications

Improving Resource Project Approvals

The Juvenile Justice System: Dealing with Young People under the

Young Offenders Act 1994

Lost in Transition: State Services for Humanitarian Entrants

Audit Results Report on Universities and TAFE Colleges and

other audits completed since 19 November 2007 and

Performance Examinations of Risk Management, Delegation of Authority

and Records Management

Public Sector Performance Report 2008

Regulation of Security Workers

Information Security: Disposal of Government Hard Drives

The above reports can be accessed on the Office of the Auditor General's

website at www.audit.wa.gov.au

On request these reports may be made available in an alternative format

for those with visual impairment.

3 December 2008

12 November 2008

12 November 2008

7 October 2008

18 June 2008

11 June 2008

7 May 2008

19 March 2008
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