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EXECUTIVE SUMMARY 
 
The Professional Standards Act 1997 (WA) (the Act) has been in force for more than 10 years.  
Its creation by Government was in response to the insurance crisis of the 1990’s which saw a 
sharp increase in the number and size of successful claims against professional service 
providers.  In turn, insurance premiums rose to levels that became unaffordable for 
professionals, resulting in a lack of protection for consumers who were entitled to compensation 
and reduced competition in the market.   
 
Similar legislation has been enacted in all States and Territories: 
 

• Professional Standards Act 1994 (NSW) 
• Professional Standards Act 1997 (WA) 
• Professional Standards Act 2003 (Vic) 
• Professional Standards Act 2004 (Qld) 
• Professional Standards Act 2004 (SA) 
• Professional Standards Act 2004 (NT) 
• Civil Law (Wrongs) (Proportionate Liability and Professional Standards)  

Amendment Act 2004 (ACT) 
• Professional Standards Act 2005 (Tas)      

 
Consumer protection is the fundamental aim of the Act and is achieved through the application 
of insurance liability limits on occupational associations that participate in schemes which 
require members to undertake professional development and adopt appropriate risk 
management strategies.  There are currently three schemes in operation under the Act in 
Western Australia (Appendix A refers). 
 
In accordance with section 57 of the Act, a review of the legislation has been conducted by the 
Western Australian Department of the Attorney General to determine whether the policy 
objectives remain valid and whether the terms of the Act remain appropriate for securing those 
objectives.   
 
Identified stakeholders were invited to contribute to the review’s Terms of Reference and 
eleven responses were received.  Without exception, all respondents affirmed that the Act’s 
objectives were being achieved and that the terms for securing the objectives remained 
appropriate.  In addition to these comments, the review also gave careful consideration to the 
Commonwealth’s views in 2008 in relation to the professional standards regime, as well as 
suggestions made by stakeholders for changes that would improve the Act’s administration. 
 
A Professional Standards Amendment Bill 2009 (the Bill) is currently before Parliament and 
addresses a number of the changes proposed by stakeholders to improve the Act’s 
administration. 
 
Based on the positive comments submitted by stakeholders, the lack of any contrary evidence 
and the prevailing economic circumstances, the review concluded that: 
 
1.  The Act’s policy objectives remain valid; 
2.  The terms of the Act remain appropriate for securing those objectives; 
3A. The most appropriate agency to administer the legislation is the Department of the 

Attorney General; and 
3B. Matters to improve the efficiency of the administration of the Act will be addressed either 

through the Bill or administratively. 
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The principal recommendation of the review is as follows: 
 

1. That the Department of Treasury and Finance be requested to: 
(a) Review its procurement policies to ensure consistency with the Act’s 

objectives; and 
(b)  Inform relevant staff of the Act, its objectives, how schemes operate and 

liability limits.  
 
Three other aspects mentioned by stakeholders are taken into account in the current Bill: 
 

• Repeal of section 5(1)(b) of the Act so that legal practitioners acting for a client in a 
personal injury claim are covered by schemes; 

• Amendment to section 34 to clarify liability limits; and 
• Mutual recognition in other States and Territories of approved schemes. 
 

 
This review is now submitted for the Attorney General’s consideration.  
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INTRODUCTION 
 
Throughout Western Australia, a large number of occupational groups provide a range of 
professional services to consumers.  For example, relevant occupational groups operate across 
services provided by solicitors, accountants, engineers, surveyors and architects.  
 
Members of occupational groups generally hold professional indemnity insurance. In the 1990s, 
professionals were increasingly subject to action from dissatisfied consumers.  This was due, in 
part, to the perception that professionals were people of financial substance and therefore likely 
to be carrying insurance.  In addition, there was an expansion of the areas in which 
professionals could be held liable.   
 
The rise in consumer action corresponded to an increase in the level of compensation awarded 
against professionals, resulting in insurance premiums rising steeply.  As a result, insurance 
premiums became unaffordable or unavailable for many members of occupational groups.  This 
in turn meant consumers had limited prospect for recovering any damages awarded to them.  
 
The risk associated with unlimited civil liability was seen as a disincentive to entering some 
professions and there was concern that this would result in a decline in professional standards 
and the availability of professional services to the public.  
 
In addition, there was a risk that the trend of large compensation claims would impact on the 
composition of the market by forcing smaller professional firms out of business and causing a 
trend towards large firms, who would be the only organisations able to afford insurance 
premiums.  Such an outcome would have limited competition in the market and restricted 
choice by consumers.  
 
In response to this emerging crisis, the Parliament of Western Australia formed a bipartisan 
Select Committee on Professional and Occupational Liability which in 1994 produced the first 
report in Australia tackling the problems surrounding professional indemnity insurance.  This 
report recommended the enactment of legislation to limit the civil liability of professionals and 
gave impetus to the Professional Standards Act 1994 (NSW).  Western Australia’s Act is based 
on the New South Wales legislation.        
 
Introduced as one component in a suite of measures, the Professional Standards Act 1997 
(WA) (the Act) provides for the capping of civil liability of members of occupational associations, 
in certain circumstances, and also facilitates improvement in the standards of services provided 
to consumers.  Other legislative measures included: 
 
• The Civil Liability Act 2002 (WA) which restricts advertising legal services relating to 

personal injury, restricts touting and provides for proportionate liability; and 
• The Treasury Legislation Amendment (Professional Standards) Act 2004 (Commonwealth) 

which was enacted to prevent ‘forum shopping’ by plaintiffs seeking to bypass the liability 
caps established under the Professional Standards Legislation (PSL) of the States and 
Territories.  

 
The effect of the Act is limited to economic loss.  Liability in relation to damages arising from 
the death or injury of a person, negligence by a legal practitioner in acting for a client in a 
personal injury claim, breach of trust, and fraud or dishonesty are specifically excluded. (It 
should be noted that under the Professional Standards Amendment Bill 2009 the exclusion 
relating to a legal practitioner acting for a client in a personal injury claim will be repealed - see 
page 11 for more details).    
 
Nationally consistent PSL has since been introduced in all States and Territories. The 
enactment of PSL by all States and Territories was a lengthy process, and it should be noted 
that PSL schemes with national effect did not commence until mid-2008.  
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REVIEW OF THE ACT 
 
Section 57 of the Act requires the Minister to review the Act to determine whether the policy 
objectives remain valid and whether the terms of the Act remain appropriate for securing those 
objectives.  
 
It should be noted that a separate review of the Act was conducted in 1999 in line with the 
requirements of National Competition Policy reviews.  

Terms of Reference 
In accordance with the Act’s requirements, the Department of the Attorney General has 
conducted an internal review of the Act.  The review was guided by the following Terms of 
Reference: 
 
The Review of the Professional Standards Act 1997 (WA) will review and report on: 

1. Whether or not the policy objectives of the Act remain valid. 

2. Whether or not the terms of the Act remain appropriate for securing those objectives. 

3. The administration of the Act, including: 

a) Given the objectives of the legislation, the most appropriate government agency 
to administer the legislation; and 

b) Any matters which would improve the efficiency of the administration of the Act.  
 

Methodology 
In March 2009, a letter was sent to identified stakeholders forwarding the Terms of Reference 
for the review and inviting comments on the Act.  The original closing date of 1 May 2009 for 
submissions was extended to 9 June 2009 to accommodate several requests from 
stakeholders for additional time make a submission. 
 
Eleven responses were received.  The list of respondents in shown in Appendix B. 
 
This report is the outcome of the review process and takes account of the comments received 
from stakeholders, together with the views expressed in May 2008 by the Commonwealth 
Assistant Treasurer and Minister for Competition Policy and Consumer Affairs on the efficiency 
and effectiveness of the professional standards regime.   
 
As well as addressing the Terms of Reference, a number of respondents made additional 
suggestions which are discussed under ‘Other’ (pp 13-14).  
 

Review Outcome 
This paper and its recommendations will be presented to the Attorney General for his 
consideration.  A report on the outcome of the review will then be tabled by the Attorney 
General in each House of Parliament (section 57 of the Act refers).    
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1. WHETHER OR NOT THE POLICY OBJECTIVES OF THE ACT 
REMAIN VALID 

Policy Objectives of the Act 
The policy objectives of the Professional Standards Act 1997 (WA) are set out in Section 3 of 
the Act.  In broad terms, the Act aims to limit the civil liability of members of certain 
occupational associations in return for measures to improve the standard of services that the 
members provide.  
 
Specifically, Section 3 of the Act states that its objects are:  

a) To enable the creation of schemes to limit the civil liability of professionals and others; 

b) To facilitate the improvement of occupational standards of professionals and others; 

c) To protect the consumers of the services provided by professionals and others; and 

d) To establish the Professional Standards Council to supervise the preparation and 
approval of schemes and to assist in the improvement of occupational standards and 
protection of consumers.  

 
Each of these objectives is addressed below: 

A)  Creation of Schemes 
The Act provides a means for professional associations to limit their occupational liability 
through participation in schemes which require certain criteria to be met, including 
implementing and monitoring codes of ethics, codes of conduct, and complaints and 
disciplinary mechanisms.   
 
While the Act may potentially apply to any occupational association, it should be noted that 
there are also other Acts, such as the Architects Act 2004 and the Pharmacy Act 1964, among 
others, that regulate particular occupations or professions. 
 
As outlined earlier, the Act was introduced during a period when the number and quantum of 
insurance claims against professionals were increasing, resulting in spiralling insurance 
premiums that were effectively preventing many professionals from obtaining insurance cover.  
The Act endeavoured to address these problems by providing a means for professionals to limit 
their occupational liability whilst at the same time improving their standards. 
 
It is recognised that there are many other factors within the market that impact on the cost and 
availability of insurance premiums, such as the cost of claims and falling investment returns. 
The Act was introduced to address only one factor, ie, the capping of liability.  In isolation, the 
capping of liability, and therefore the compensation payments available to consumers, should 
limit increases in insurance premiums.  However, in practice it is difficult to isolate the real 
effect the cap has had, given the impact of other factors on premium rates.  
 
Notwithstanding the above, without the Act it is likely that the liability exposure of some 
professional occupations would have almost certainly reached crisis levels, resulting in 
insurance cover being widely unavailable to most professionals, and/or limited to such an 
extent that it would not adequately cover the risks faced by professionals. 

B) Improvement of Occupational Standards 
The Act aims to facilitate the improvement of occupational standards of professionals and 
others. This objective seeks to reduce the number and level of claims and complaints against 
professionals by addressing the issue of professional occupational standards.  The inclusion of 
this objective in the Act recognises that the market alone does not provide sufficient incentive 
for professionals to improve their standards.  
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The Act facilitates the improvement of professional standards of service by requiring members 
of occupational associations to undertake professional development and adopt appropriate risk 
management strategies.  Professional associations must demonstrate their risk management 
strategy as a condition of approval, and also report annually on the implementation, monitoring 
and effectiveness of these strategies.  
 
Maintaining and improving professional standards and services is an ongoing process and one 
that may not occur if left to market forces alone.  

C) Protection of Consumers 
The Act also aims to protect the consumers of services provided by professionals.  
 
The Act was introduced amid increasing consumer action against professionals and an 
increase in the level of compensation awarded to consumers. Whilst on the surface it seemed 
the market conditions benefited consumers, in reality those consumers who were awarded 
compensation had limited prospect for recovering these damages as professionals often had 
no insurance, or evaded payment as they ensured all their assets were not held in their own 
name.  
 
By requiring association members to have an appropriate level of insurance against 
occupational liability claims, the Act protects consumers.  Additionally, the Act requires 
professional associations to have procedures in place for handling consumer complaints and 
disciplining members.  
 
The need to protect consumers continues to be equally important in today’s market.  Without 
the policy safeguards in the Act, it is likely that professional organisations would fail to deliver 
effective insurance and complaint mechanisms to consumers.  

D) Establishment of the Professional Standards Council 
The Act’s final stated policy objective is to establish the Professional Standards Council (PSC) 
to supervise the preparation and approval of schemes and to assist in the improvement of 
occupational standards and the protection of consumers. 
 
Under the Act, the PSC is established as a body corporate, and contains provisions related to 
the membership, procedure and functions of the Council.  Without the PSC, there would not be 
a mechanism to administer the provisions of the Act.   

Stakeholder Comments 
Without exception, all stakeholders fully supported the Act’s objectives and affirmed that they 
remain valid and appropriate, particularly in the current economic climate.    The comments 
provided were in relation to the objectives as a whole and no individual objectives were singled 
out for specific remarks.   
 
By contrast, in a letter to all State and Territory Attorneys General in May 2008, the 
Commonwealth Assistant Treasurer and Minister for Competition Policy and Consumer Affairs 
expressed a number of concerns in relation to the professional standards regime, including: 
 

• The numerous and potentially conflicting objectives in the Act; 
• Whether there was sufficient market risk to justify continuation with the professional 

standards regime which, with proportionate liability and the Civil Liability Act of the 
States, may distort the market; and 

• The complexity created by the need for a PSC in each State and Territory 
 
Other matters raised by the Commonwealth are discussed in ‘Other’ (pp 13-14). 
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Act’s Objectives 
In its submission to the review, the PSC stated that it does not believe that the objectives are in 
conflict provided they are not read in isolation, ie, the objectives must be considered holistically 
in the light of the Act’s fundamental raison d’être which is the protection of consumers of 
professional services.  Similarly, The Law Society of Western Australia (Law Society) noted the 
Act’s policy objective of increasing the availability and affordability of professional indemnity 
insurance for the benefit of consumers of professional services and that this aim remains 
particularly valid in the current economic climate.      

Market Risk   
The impact of the global financial crisis on the availability and cost of professional indemnity 
insurance was also highlighted in the Australian Financial Review in April 2009: 
 
“Businesses are facing double-digit increases in professional indemnity insurance premiums 
because of a surge in negligence claims triggered by the global financial crisis and collapse of 
financial advisory firms.  Insurance brokers said sector with higher incidences of negligence 
claims – such as mortgage brokers, financial planners, property valuers, architects, engineers 
and others in construction – could be hit by premium rises of up to 10 per cent, as well as more 
restrictive cover.”  Annabel Hepworth and Duncan Hughes, Australian Financial Review, 17 April 2009 
    
The PSC likewise noted that the current financial market is expected to reduce the availability 
of professional indemnity insurance as a result of fewer insurance companies offering such 
cover.  PricewaterhouseCoopers, CPA Australia, The Institute of Chartered Accountants and 
the Liability Reform Steering Group similarly remarked on the hardening of the professional 
indemnity insurance market as a result of the global financial crisis, thereby adding further 
pressure on insurance costs.   
 
In expressing the same observations, Grant Thornton Australia Limited added that if there is a 
rise in claims, the situation would almost certainly be worse for professional firms and 
consumers were professional standards legislation not in place.   
 
Internationally, the growing trend in litigation, coupled with insufficient insurance cover, has 
resulted in the European Commission’s recommendation in 2008 of limiting the liability of audit 
firms.   While the recommendation currently only applies to auditors, it is interesting to note that 
principles similar to Australia’s PSL are being adopted to address the situation.   

PSC’s in Each Jurisdiction 
While the existence of a PSC in each State and Territory may initially appear to be 
cumbersome, it is nonetheless essential because the legislation is State based, thereby 
requiring a Council in each jurisdiction.  The existence of individual PSCs ensures that the 
legislative requirements and interests of each State and Territory are met.   

SUMMARY 
The unanimous endorsement of the Act’s objectives by all stakeholders is strong testament that 
the objectives continue to be relevant, appropriate and valid.  While the economic impact of 
events that contributed to the insurance crisis in the 1990s has now dissipated, other more 
recent events, such as the 2008 global financial crisis, have reiterated the continued need for 
legislation that protects both consumers and occupational groups that provide professional 
services.  While the economic environment will continue to be subject to unpredictable events, 
the Act provides a level of certainty for insurers, consumers and professionals alike.      
 
 
The policy objectives of the Act remain valid and appropriate. 
 
 



Review of the Professional Standards Act 1997 (WA) 

8 

 

2. WHETHER OR NOT THE TERMS OF THE ACT REMAIN 
APPROPRIATE FOR SECURING THOSE OBJECTIVES 

 
In response to calls from professional and occupational groups, the Act was introduced as a 
legislative means to address the insurance market failures which were having a negative 
impact on professionals and consumers alike.  
 
As outlined earlier, the Act provides for the capping of the civil liability of members of 
occupational associations and facilitates improvement in the standards of services provided to 
members.  Specifically, the Act: 
 

• Introduced a limitation on liability for approved schemes; 
• Aimed to facilitate more widespread insurance cover; 
• Ensured the implementation of risk management strategies in professional associations; 
• Introduced formal complaints handling and disciplinary processes in professional 

associations; and 
• Established the Professional Standards Council. 

Stakeholder Comments 
Of the stakeholders that addressed this Term of Reference, the Law Society, 
PricewaterhouseCoopers, Liability Reform Steering Group, Association of Consulting 
Engineers, Grant Thornton Australia Limited, CPA Australia, Professions Australia and the PSC 
all expressed the view that the terms remain appropriate.   
 
Almost all respondents specifically cited liability capping as underpinning the risk management 
and consumer protection elements of the Act.  Stakeholders also placed great emphasis on 
the importance of retaining the existing provision in section 52 which prohibits ‘contracting out’ 
of the legislation.  Highlighting the importance and value of section 52 is directly related to the 
paradox of some Government procurement agencies setting insurance requirements above 
the limits required under schemes operating under the PSL.  The implications of this policy 
contradiction are discussed in more detail in point 5 under Term of Reference 3B, Raising 
Awareness of PSL and Liability Limits with Government Procurement Agencies (page 10).        
 
The PSC also commented that while the terms remain appropriate, a number of amendments 
to the Act, relating to defence costs and the mutual recognition of professional standard 
schemes would improve the Act.  Changes to give effect to mutual recognition were also 
suggested by Professions Australia, CPA Australia, Western Australian Bar Association and 
Grant Thornton Australia Limited.  

Summary 
Without exception, all respondents commented that the terms of the Act remain appropriate for 
securing its objectives.  It was noted by respondents who suggested changes that, while these 
amendments would result in improvements, they were not intended to reflect that the terms 
were deficient in any way. 
 
 
 
The terms of the Act remain appropriate for securing those objectives. 
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3. ADMINISTRATION OF THE ACT:  

A) THE MOST APPROPRIATE GOVERNMENT AGENCY TO 
ADMINISTER THE ACT 

 
Each jurisdiction has a Professional Standards Council.  Under the Professional Standards 
Agreement (2005), the States, Territories and the Commonwealth have agreed to appoint the 
same members to each of the eight Professional Standards Councils.  Administrative support 
for the Council is provided by the New South Wales Attorney General’s Department through a 
secretariat.  
 
All five respondents who addressed this Term of Reference were unanimous that the most 
appropriate Government agency to administer the Act is the Department of the Attorney 
General because any other body would have been established for different purposes and other 
objectives.  The PSC further notes that in the event of court proceedings, the Attorney 
General’s Department is the most suitable agency to deal with such circumstances.  
 
Since the enactment of PSL in all jurisdictions was a result of cooperation on the part of State 
and Territory Attorneys General in response to a commonly identified problem, and given that 
their respective departments have successfully had carriage of the Act since that time, it is a 
logical conclusion that the Department of the Attorney General remains the most appropriate 
Government agency to administer the Act.      
 
 
The most appropriate Government agency to administer the Act is the Department of the 
Attorney General. 
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3. ADMINISTRATION OF THE ACT:  

B) ANY MATTERS WHICH WOULD IMPROVE THE EFFICIENCY OF 
THE ADMINISTRATION OF THE ACT 
 
A legislative review provides the opportunity to consider matters which would improve the 
efficiency of an Act’s administration.  In addition to addressing the Terms of Reference, almost 
all stakeholders included in their submissions a range of suggestions for improvements that 
would result in the Act being administered more efficiently.   
 
It should be noted that the Professional Standards Amendment Bill 2009 (WA) has passed 
through the Legislative Assembly and has been second read in the Legislative Council.  The 
Bill contains a range of amendments a number of which address stakeholder suggestions.  A 
number of other minor amendments that will ensure consistency with similar legislation in other 
jurisdictions are also included.   
 
Following careful consideration of all stakeholder comments and an analysis of the practical 
aspects of the Act’s administration, the review’s findings are discussed below:  
 

 
RECOMMENDATION 
 
 
That the Department of Treasury and Finance is requested to: 
 
(a) Review its procurement policies to ensure consistency with the Act’s 

objectives; and 
(b) Inform relevant staff of the Act, its objectives, how schemes operate and 

liability limits. 
 
A number of stakeholders raised serious concerns with the issue of some Government 
procurement agencies not being aware of PSL and requiring insurance coverage by 
members of schemes at levels greater than that required or permitted under a scheme.  
This practice contradicts the objectives of the Act and can have the effect of: 
 

- Preventing members from bidding for contracts; 
- Precluding small practices from bidding for contracts; and  
- Inappropriate transfer of risks to professionals. 

 
Although section 52 of the Act prohibits a person from ”contracting out”  of a scheme, this 
conflict with Government procurement policies has the potential to undermine the Act’s 
objectives with ultimately detrimental effects on both consumers and professional 
associations.   
 
While no specific examples were provided of these circumstances occurring in Western 
Australia, it is recommended that the body responsible for government procurement, the 
Department of Treasury and Finance, be requested to review its procurement policies to 
ensure consistency with the Act’s objectives.  
 
Lack of awareness of the Act and schemes by Government departments was also raised 
by Engineers Australia in the context of 2 Government departments raising objections 
when its scheme was notified in Western Australia.  Following discussions with the relevant 
department officers in which the scheme’s purpose and operations were explained, the 
objections were withdrawn.  Engineers Australia commented that since Government is one 
of the largest purchaser of engineering services it is vital that departmental officers are 
apprised of how schemes operate.  
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The ability of scheme members to apply to their occupational association to increase their 
liability cap was noted by a number of respondents, including PricewatershouseCoopers, 
Grant Thornton and the Liability Reform Steering Group.  Under section 37(1)(b), this 
measure obviates any notion of “contracting out” as it provides a degree of flexibility in 
liability limits for clients requiring greater surety, eg, Government departments.   
 

 
  
MATTERS INCLUDED IN THE PROFESSIONAL STANDARDS AMENDMENT BILL 2009 
 

 
1.  Repeal of Section 5(1)(b)   

Currently, section 5(1)(b) of the Act does not apply to liability for damages arising from 
any negligence or other fault of a legal practitioner in acting for a client in a personal 
injury claim.  A number of respondents, including the Law Society and the Western 
Australian Bar Association, commented that this provision is not appropriate for 
securing the objectives of the Act and that therefore it should be repealed.  It is argued 
that such action would achieve consistency with the equivalent provision in the 
Professional Standards Act 1994 (NSW) and serve the public interest.   

  
2. Clarification of Liability Limits  

Amendments to Section 34 of the Act, suggested by the PSC, will  provide for the 
limitation of occupational liability based on the insurance arrangements that have been 
made.  The amendment makes it clear that a person is not liable for damages above the 
amount of the monetary ceiling that is provided. 
 

  
3. Mutual Recognition   

A number of stakeholders commented on the need for mutual recognition provisions in 
the Act.  Such an amendment would allow for the reciprocal recognition in other States 
and Territories of schemes approved under the Act.  Mutual recognition will likely result 
in a reduction in compliance costs and increased benefits to consumers through 
improved standards and better protection.  It will also encourage other occupational 
associations to apply for a scheme under the Act, thereby broadening the reach of 
benefits to the community.   

 
 
OTHER MATTERS 
 

 
1. Inclusion of the PSC in Schedule 1 of the Financial Management Act 2006 

The PSC is currently included as a Schedule 1 statutory authority under the Financial 
Management Act 2006 (FMA).  The FMA is “an Act to provide for the management, 
administration and reporting of public finances of the State, for related purposes” (italics 
inserted).   Under section 63 of the FMA, bodies included in Schedule 1 are required to 
submit financial statements and key performance indicators to the Auditor General and 
an annual report, with audited accounts, to the Minister. 

  
It has been suggested that the PSC should be removed from Schedule 1 on the 
grounds that it is a self-funded institution that is not in receipt of public funds, nor does it 
handle public funds.  However, the Department of Treasury and Finance has advised 
that this is not the case and that the PSC should not be removed from Schedule 1 
because it was created by legislation for a public purpose and given the power to 
manage financial resources for those purposes.  Moreover, given the explicit role of the 
Minister in approving schemes recommended by the PSC, it is difficult to argue that the 
PSC is at arm’s length from Government.  Accordingly, it is proposed that the financial 
administration of the PSC should continue to be conducted under the FMA. 
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2. Penalty Under Notification of Limitation of Liability 

The PSC has suggested the following changes to section 45: 
 

-  Amendment to the provision in section 45(1) from a ‘fixed penalty of $5,000’ to a 
‘maximum penalty of $5,000’ (italics inserted by PSC) will provide the Council with a 
degree of flexibility in the allocation of penalties; and 

 
- Inclusion of a regulation to empower the PSC to compound any penalties 

associated with breaches of the Act. Such a move would assist the PSC’s role in 
enforcing compliance as well as allowing for matters to be dealt with internally 
rather than instituting legal proceedings as a first option. 

 
The current wording in section 45(1), being “Penalty: $5,000” does not contain any 
qualifications or restriction.  Therefore, as a matter of interpretation, it is considered that 
the wording can be understood to mean “up to $5,000” or “a maximum of $5,000”.  On 
this basis it is not considered necessary to amend the Act to this effect. 

 
The PSC’s second suggestion for a regulation to empower it to compound penalties 
associated with breaches of the Act is not supported because this situation would create 
a perceived conflict of interest since the PSC is the sole beneficiary of the penalties that 
it imposes.    

    
3. Timely Adoption of Legislative Amendments 

A small number of stakeholders commented that amendments aimed at improving the 
operation and administration of the Act should be adopted in a timely fashion by the 
States and Territories.   

 
It is acknowledged that delays in giving effect to amendments affecting nationally 
consistent legislation may result in the policy’s effectiveness being diminished pending 
the enactment of amendments.  At the same time, it is recognised that enacting 
legislative change is dependant upon the priorities of the Government of the day and 
the often lengthy time frames required for the passage of legislation.  

 
4. Synchronisation of Scheme Approval Process 

CPA Australia commented on the lack of guidelines or established process governing 
the Commonwealth’s approval of schemes which occurs after State or Territory 
approval and that greater synchronisation is required between the two processes.   

 
The recent appointment of a Commonwealth representative to the PSC was noted by 
CPA Australia and the hope is that this issue would be addressed in that forum.    

 
5. Insurance Requirements 

The Western Australian Bar Association suggested that there is no reason why the Act 
could not apply to claims which first arise after the scheme commences so that the 
insurance of members will reflect the provision of the statute in all respects.  It is argued 
that an amendment to sections 41 and 44 making the statute one which was in effect 
claims based would not be retrospective since earlier claims (and matters notified) 
would not be covered by the scheme.  The effect of such an amendment would be the 
capping of all civil liabilities, regardless of the date on which the cause of action arose.   

 
However, any such proposed change would result in the rights of consumers being 
infringed because consumers would not be aware at the time the professional is 
engaged that the civil liability of that professional is in fact limited.  For this reason 
disclosure of limited liability is a requirement under section 45 of the Act.  The existing 
provisions of sections 41 and 44 are similarly reflected in the PSL of other jurisdictions 
and no dissatisfaction with these requirements has been reported.  On this basis the 
proposal is not supported. 



Review of the Professional Standards Act 1997 (WA) 

13 

 
6. Loss of Liability Limit as a Penalty for Non-Compliance  

The Western Australian Bar Association advised that it does not support any possible 
future amendments that would result in a limited liability being lost or withdrawn from a 
member as a penalty for non-compliance.   

 
Such provisions do exist in Victoria and Queensland where non-compliance through 
failure by a member to disclose their status of limited liability results in the legislation 
being contravened and the member no longer being entitled to the capped liability.  
However, there are no such provisions in the Western Australia’s Act nor are there any 
proposed amendments to this effect in the Professional Standards Amendment Bill 
2009.    

 
7. Claims Based Insurance 

According to the Western Australian Bar Association, section 34(b) of the Act contains 
wording that suggests that this sub-section was drafted on the assumption that the 
professional indemnity insurance policies obtained by members would be event or 
occurrence based.  The Association submits that such insurance is not actually 
available and that the insurance offered for professional indemnity is based on when a 
claim is made (claims based) and not when the situation occurred which gave rise to the 
claim (event based).  To remedy this perceived ambiguity, the Association suggests 
either deleting the phrase “at the time at which the act or omission giving rise to the 
cause of action occurred” or replacing it with the words “at the time at which the claim 
was made” in order to avoid an argument that claims made policies are incompatible 
with a scheme and do not satisfy the requirements of section 34.    
 
The Association notes that the equivalent section in the New South Wales legislation 
(section 21(b) of the Professional Standards Act 1994 NSW)) has been amended with 
the phrase “at the time at which the act or omission giving rise to the cause of action 
occurred” having been deleted. 
 
It is further submitted by the Association that there is no reason why the statute could 
not apply to claims which first arise after the scheme commences, so that the insurance 
of members will reflect the provisions of the statute in all respects.  It is argued that an 
amendment making the statute one which was, in effect, claims based, would not be 
retrospective since earlier claims (and matters notified) would not be covered by the 
scheme.  The Association notes that the relevant sections are section 41 and 44. 
 
Following a careful examination of the Association’s views, it is considered that the 
legislation is sufficiently well understood to apply to claims based insurance, which is 
the typical form of professional indemnity insurance.  This stance is supported by the 
many years of the legislation’s operation without legal challenge which might suggest 
that the matter is open to interpretation.   
 
The Professional Standards Amendment Bill 2009 proposes the deletion of the phrase 
“at the time at which the act or omission giving rise to the cause of action occurred”  in 
section 34(b) to ensure consistency with the New South Wales legislation.  The 
Association’s suggested replacement phrase “at the time at which the claim was made” 
is not supported as it could be argued that in itself the phrase could be a source of 
confusion and inconsistent with the PSL of other jurisdictions.   
 
In relation to sections 41 and 44 of the Act, it is noted that these sections provide that 
civil liability will only be affected by the Act if the relevant act or omission arises after the 
commencement of the scheme. 
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OTHER  
 
In its correspondence of May 2008, the Commonwealth also sought the views of the States and 
Territories on whether a review of the Commonwealth’s involvement in the professional 
standards regime was warranted and whether the policy should be continued.   
 
Concerns were also expressed regarding the efficiency and effectiveness of the professional 
standards regime.  A number of specific matters raised by the Commonwealth have been 
discussed in Term of Reference 1 (page 5).  Other concerns included: 
 
- Whether PSL has resulted in insurance being more affordable; and 
- Whether professional standards are being improved. 
 
In terms of a review, the States and Territories advised that their legislation would be reviewed 
in forthcoming years and that the PSL should be reviewed nationally around these statutory 
reviews.  
 
Other matters raised by the Commonwealth are addressed below: 
 
PSL and Impact on Insurance Affordability 
Given that PSL schemes with national effect did not commence until mid-2008 and the long 
lead time required to properly assess the impact of schemes on premiums, it is not possible to 
provide any quantifiable evidence in relation to these matters at this time.  The Liability Reform 
Steering Group also remarked on the ‘long-tail’ nature of professional indemnity claims where 
many years may pass before a claim is made and therefore it will take time to demonstrate the 
tangible benefits of the legislation.   
 
The PSC noted in its submission that it has commenced longitudinal studies to test whether 
claims against professionals are lower in size and number.  Data is expected to be available in 
the next few years. 
 
An example of an immediate improvement in consumer protection was provided by CPA 
Australia through the doubling of professional indemnity requirements for schemes applying to 
their members and members of the institute of Chartered Accountants in Australia from 
$500,000 to $1million.   
 
Improved Professional Standards 
Occupational associations that participate in a scheme must report annually to the PSC on 
mechanisms used to implement their risk management strategies, together with the 
effectiveness of these strategies in improving professional standards. 
 
As well as working with associations to develop self–regulation mechanisms to improve 
professional standards, the PSC also conducts research and develops policies and guidelines 
on professional standards, codes of ethics and conduct and risk management.  
 
In late 2008, the PSC endorsed a Framework for the Assessment of the Impact of Professional 
Standards Legislation.  This longitudinal study, which will measure improvements in 
occupations standards and the extent to which consumers are protected, will be progressed in 
2009-2010.  It is recognised that there is likely to be a significant lag period between the time 
when risk management practices are implemented and statistically reliable data emerging 
showing the tangible benefits of those practices.  The data will also need to be considered in 
the context of other factors which impact on professional indemnity claims, eg economic cycles, 
political policies and legislation and industry specific business cycles.,   
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The Institute of Chartered Accountants in Australia noted in its first annual report to the PSC 
the adoption of a national survey of member compliance with professional indemnity and 
disclosure requirements under the scheme as well the collection of claims data.  Although no 
conclusions can be drawn at this stage, this data will allow for comparisons to be made in the 
future regarding the nature and causes of claims.    
 
CPA Australia reiterated that due to the sometimes lengthy time spans between an event and a 
claim it will take time to demonstrate that PSL is contributing to a reduction in the number of 
claims as well as the size of claims.  For this reason it is submitted that PSL must be given time 
to consolidate itself because certainty and predictability will undoubtedly have a positive effect 
on the market. 
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Conclusion 
 
Stakeholder responses were unanimously positive regarding the Act’s operation and that its 
objectives were being achieved.  Respondents also noted that recent global economic events 
have reinforced the Act as a necessary and relevant public policy reform.   
 
Quantitative data to support the beneficial effects of the legislation has traditionally been 
difficult to obtain due to the length of time that can be experienced between the realisation of a 
loss and a subsequent claim.  As part of its own risk management processes, the PSC has 
commenced a longitudinal research project aimed at assessing the long term impact and 
benefits of the legislation.  The results of this study will invaluable in subsequent legislative 
reviews. 
 
A number of suggestions were also made by stakeholders to improve the Act’s operation and 
achieve consistency with similar legislation in other jurisdictions, including mutual recognition 
and defence costs.   The Professional Standards Amendment Bill 2009 (WA) already 
incorporates the majority of proposed changes.  Other improvements, such as securing 
consistency between Government procurement policies and the liability limits applying to 
scheme members, can be achieved administratively. 
 
Based on the positive comments submitted by stakeholders, the lack of any contrary evidence 
and the prevailing economic circumstances, it is concluded that: 
 
- The Act’s policy objectives remain valid; 

- The terms of the Act remain appropriate for securing those objectives; 

- The most appropriate agency to administer the legislation is the Department of the 
Attorney General; and 

- Matters to improve the efficiency of the administration of the Act will be addressed 
either through the Professional Standards Amendment Bill 2009 or administratively. 
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Appendix A 
 

CURRENT WESTERN AUSTRALIAN SCHEMES 
 
 
Schemes currently in force in Western Australia under the Professional Standards Act 
1997: 
 
 
 

Scheme Name and Expiry 
Date 

Members Covered by 
Scheme 

Liability Cap and 
Minimum Cover 
 

Institute of Chartered 
Accountants in Australia (WA) 

Expires: 7 October 2012 

Resident in WA, holding 
current Certificate of 
Public Practice (and not 
exempt). 

 

Cap: $75M 

Min cover: $750,000 

CPA Australia Ltd (WA) 

Expires: 31 March 2013 

Resident in WA, holding 
Certificate of Public 
Practice (and not 
exempt) 

 

Cap: $75M  

Min cover: $750,000 

Engineers Australia (WA) 

Expires: 31 December 2013 

Members of Engineers 
Australia. Also members 
of Engineering Science 
and Technology 
Professional Standards 
Society 

 

Cap: $1.5M, $4M, $8M 
or $20M, depending on 
total annual fee income 
of partnership, 
corporation or sole 
trader.  Up to $20M on 
application to 
Engineers Australia by 
a member of the 
scheme. 
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Appendix B 
 

STAKEHOLDER CONSULTATION  
 
 
Written submissions were received from the following stakeholders: 
 
1. Professions Australia 
 
2. Grant Thornton Australia Ltd 
 
3. The Institute of Chartered Accountants in Australia 
 
4. Association of Consulting Engineers Australia 
 
5. CPA Australia Ltd 
 
6. Professional Standards Council of WA 
 
7. Western Australian Bar Association 
 
8. The Law Society of Western Australia 
 
9. PricewaterhouseCoopers (on behalf of PricewaterhouseCoopers, KPMG, 

Ernst & Young and Deloitte Touche Tohmatsu) 
 
10. Liability Reform Group * 
 
11. Engineers Australia 
 
 
 
* Liability Reform Steering Group (LRSG) is a loose affiliation of organisations comprising: CPA 
Australia, Engineers Australia, Professions Australia, The Association of Consulting Engineers Australia, 
The Institute of Chartered Accountants in Australia, The Law institute of Victoria, The Law Society of 
NSW, The National Institute of Accountants, the nine large national law firms, the six large accounting 
firms, the Royal Australian Institute of Architects and The Securities and Derivatives Industry 
Association. 
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