
DANGEROUS SEXUAL OFFENDERS AMENDMENT BILL 2012

EXPLANATORY MEMORANDUM

The Dangerous Sexual Offenders Amendment Bill 2012 (the Bill) seeks to amend the
Dangerous Sexual Offenders Act 2006 (DSO Act) to provide for the imposition of
curfew and electronic monitoring on certain dangerous sexual offenders.

Clause Notes

Clause 1 Short title

This clause provides that this Act may be cited as the Dangerous Sexual Offenders
Amendment Act 2012.

Clause 2 Commencement

This clause provides the commencement date for the Act as being a day fixed by
proclamation.

Clause 3 Act amended

This clause provides that the Bill will amend the DSO Act.

Clause 4 Section 5 amended

Section 5 of the DSO Act allows the Bail Act 1982 to apply to offenders charged with
contravening a supervision order under section 40A unless the offender is also
detained under the DSO Act for another reason.

This clause amends section 5 to extend the application of the Bail Act 1982 to
contraventions of electronic monitoring or curfew requirement, which are offences
arising from proposed section 19C.

Clause 5 Section 18 amended

This clause amends section 18 of the DSO Act to make specific provisions for the
imposition of electronic monitoring and curfew.

Section 18 sets out the conditions of a supervision order. As it stands, section 18
does not specify electronic monitoring or curfew as a condition. This section is
amended as follows:

Sub-clause (1) (a) amends section 18(1) (d). In its current form, section 18(1)
(d) stipulates that the offender must be under the supervision of a community
corrections officer. This sub-clause qualifies supervision to include complying
with any reasonable direction of a community corrections officer, including a
direction relating to electronic monitoring or curfew.
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Sub-clause (1) (b) introduces electronic monitoring as a standard condition.
This condition is inserted into section 18 (1) via paragraph (g).

The effect of this amendment is to remove the court's reliance on section
18(2) as a source of power to impose electronic monitoring. Section 18(2)
gives the court power to impose any conditions as it thinks fit, and is relied on
by the court to impose electronic monitoring on a case by case basis. By
making electronic monitoring a standard condition, all persons will be subject
to electronic monitoring when they are released to a supervision order.

Sub-clause (2) specifies that the court's power to impose any conditions as it
thinks fit, includes the power to impose curfew for a specified period.

Sub-clause (3) is a machinery provision which clarifies that paragraphs (a) to
(g) in section 18 (1) are conjunctive.

Clause 6 Sections 19A to 19C inserted

This clause inserts 3 new sections (i.e. 19A, 19B and 19C) into the DSO Act to
account for the operation of electronic monitoring and curfew.

19A Electronic monitoring

The following provisions are proposed for electronic monitoring:

Sub-section (1) defines the purpose of electronic monitoring, i.e. to enable the
location of a person to be monitored. It is intended that Global Positioning
System or similar technology is used to achieve this purpose.

Sub-section (2) defines the power of a community corrections officer in
administering electronic monitoring to a person; i.e. to: (a) direct the person to
wear an approved electronic monitoring device, (b) direct the installation of an
approved electronic monitoring device, and (c) give any other reasonable
direction for the proper administration of electronic monitoring.

Sub-section (3) qualifies "approved" in sub-section (2) as "approved by the
chief executive officer".

Sub-section (4) specifies the circumstances for suspending electronic
monitoring. A community corrections officer may suspend electronic
monitoring when satisfied that it is (a) not practical or (b) not necessary to
subject the person to electronic monitoring.

19B Curfew

The following provisions are proposed for curfew:

Sub-section (1) defines the purpose of curfew. Curfew is to be used as a
means of risk control by restricting the movement of a person when the
person is at risk of committing a serious sexual offence.
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Sub-section (2) defines the obligations of the person under curfew; i.e. to
remain at a specified place, for specified periods, except for circumstances
set out in sub-section (5).

Sub-section (3) qualifies "specified" in sub-section (2) as "specified by a
community corrections officer". This enables a community corrections officer
to vary the place or period of curfew, as necessary from time to time.

Sub-section (4) specifies the length of curfew in any one day. A curfew
period must not be less than 2 hours or more 12 hours. This sub-section is
consistent with section 75(7) of the Sentencing Act 1995.

Sub-section (5) sets out the circumstances under which a person may be
allowed to leave a specified place during curfew hours.

Leave from curfew are allowed for (a) urgent medical or dental treatment, (b)
averting or minimising serious risk of death or injury to the person or another
person, (c) presence is required elsewhere by law, (d) a purpose approved by
a community corrections officer, or (e) carrying out a direction of a
community corrections officer.

This sub-section is adopted from section 75 (8) of the Sentencing Act 1995,
save for leave to do community corrections activities, which are not a
requirement under the DSO Act.

Sub-section (6) allows a community corrections officer to give reasonable
directions to the person necessary for the proper administration of a curfew.

Sub-section (7) imposes certain restrictions on the person during leave of
absence from a curfew. The restrictions are adopted from section 75 (12) of
the Sentencing Act 1995, and they are: (a) time of departure, (b) the period of
leave, (c) time of return, (d) route and method of travel, and (e) how the
person is to report his or her whereabouts to the community corrections
officer.

A community corrections officer may impose these restrictions in addition to
directions that are issued under sub-section (6). The purpose of the
restrictions is to make the person accountable during the leave of absence.

19 C Enforcement of electronic monitoring and curfew requirement

Sub-sections (1) to (4) relate to the retrieval of, and interference with an electronic
monitoring device.

Sub-section (1) defines the power of a community corrections officer in
relation to retrieval; i.e. (a) direct the occupier of a place where the device is
installed to give the device to a community corrections officer within a
specified time, and (b) enter the place to retrieve the device.

Sub-section (2) makes it an offence to contravene sub-sections (1) by (a)
failing to comply with a direction relating to the retrieval, or (b) hindering the
retrieval. The penalty in either case is a fine of $12,000 or imprisonment for
12 months.
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Subsection (3) makes it an offence to interfere with the operation of an
electronic monitoring device without reasonable excuse. The penalty is
imprisonment for 12 months.

Sub-section (4) makes the penalty prescribed in sub-section (3) mandatory
for persons who committed the offence at 18 years of age or above.

Sub-sections (5) to (6) relates to the enforcement of curfew:

Sub-section (5) defines the power of a community corrections officer for
ascertaining compliance; i.e. (a) enter or telephone the place specified for the
curfew, (b) enter and telephone the person's place of employment or any
other place where the person is authorised or required to attend, and (c)
question any person at any place referred to in (a) or (b).

Sub-section (6) makes it an offence for a person to contravene sub-section
(5) by (a) hindering a community corrections officer exercising powers under
sub-section (5), or (b) failing to answer a question put under section (5) or
knowingly giving an answer that is false or misleading in a material particular.
The penalty is a fine of $12,000 or imprisonment for 12 months.

Sub-section (7) specifies how a person is to be charged when alleged to have
committed an act or omission relating to electronic monitoring or curfew
requirement, contrary to section 19C.

A person who is subject to a supervision order is to be charged under section
40A instead of section 19C for contravention of electronic monitoring or
curfew requirement. Section 40A deals with contraventions of any kind
against a supervision order. Since contravention of electronic monitoring or
curfew requirement constitutes a contravention of a supervision order,
charges arising from section 19C are to be preferred under section 40A.

The effect of sub section (7) is that only persons who are not subject to a
supervision order can be charged under section 19C for acts or omissions
contrary to this section.

Clause 7 Section 40A amended

This clause is a consequential amendment required by the introduction of section
19C (7) referred to in clause 6 above. The purpose of this amendment is to reconcile
the penalties between section 19C and section 40A.

Section 19C (7) requires charges of contravening electronic monitoring or curfew
requirement by a person subject to supervision order to be preferred under section
40A. Section 40A (1) prescribes imprisonment of 2 years as a penalty for
contravening a supervision order. Section 19C prescribes mandatory imprisonment
of 12 months for interfering with an electronic device, and a fine of $12,000 or
imprisonment of 12 months for other offences relating to electronic monitoring, or
offences relating to curfew. In order to preserve the penalty structures in both
sections (19C and 40A), section 40A (1) is amended to achieve the following effect:
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® The penalty for a person who contravenes a supervision order by interfering
with an electronic device is immediate imprisonment of at least 12 months;
and

The penalty for a person who contravenes a supervision order by other
offences relating to electronic monitoring device or offences relating to curfew
is imprisonment of 2 years.

Clause 8 Schedule 'I clause 2 inserted

This clause inserts transitional provisions into Schedule 1 to the DSO Act as a result
of amendments made by the Bill. The transitional provisions are inserted after clause
1 of Schedule 1, as clause 2.

2. Provisions for Dangerous Sexual Offenders Amendment Act 2012

(1) Defines commencement day (of the Dangerous Sexual Offenders
Amendment Act 2012).

(2) Any requirements for electronic monitoring or curfew imposed on a
supervision order prior to the commencement day remain valid.

(3) A person subject to a supervision order immediately prior to the
commencement day will be made subject to electronic monitoring
for the remainder of the supervision order from commencement
day. The intent of this provision is to "back-capture" persons who
are on a supervision order (which does not contain electronic
monitoring as a condition). This provision allows the persons to be
monitored with an approved device made available for use on the
commencement of the Dangerous Sexual Offenders Amendment
Act 2012.

(4) A person who is subject to electronic monitoring by operation of
sub-clause (3) above may be considered for suspension of
electronic monitoring, as are other persons placed on supervision
orders on or after the commencement of Dangerous Sexual
Offenders Amendment Act 2012.
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