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Executive Summary 

This document comprises the Final Report of the Review of the Tobacco Products 
Control Act 2006 and the Regulations. The Tobacco Products Control Act is a very 
important piece of legislation for the people of WA. The Act’s objectives are “to 
reduce the incidence of illness and death related to the use of tobacco products… 
and to promote good health and activities which encourage healthy lifestyles.” 

The Act is an essential element of the State’s tobacco control strategy and is 
fundamental to improving the health of the WA community and reducing the future 
burden of illness.  Over the past forty years, WA has developed and implemented a 
tobacco control strategy that is considered to be among the world’s best.  It has been 
effective in driving down smoking rates, reducing tobacco-related disease and saving 
thousands of lives.1 Smoking prevalence has now fallen to 15.6% of adults2 and the 
prevalence of smoking among school students in WA is now among the lowest in 
Australia, at less than 5%.3  Yet there is much more that needs to be done. Smoking 
rates among disadvantaged groups are higher than the population average,2 and in 
some Aboriginal communities, the prevalence of smoking is more than double that of 
the non-Aboriginal population.*4  In Australia, approximately 15,000 people still die 
from tobacco-related disease5 each year and tobacco use kills more than 1,200 
Western Australians annually.6   

The purpose of the Review was to investigate whether the current provisions of the 
Act and the Regulations were properly meeting the Act’s objectives.  The Review 
focused on three key aspects:  

 Examining and reporting on the operation and effectiveness of the Tobacco 
Products Control Act 2006; 

 Examining and reporting on the operation and effectiveness of the Tobacco 
Products Control Regulations 2006 (the Regulations) made under Sections 
124 and 125 of the Act; and 

 Making recommendations on amendments to the Act and the Regulations 
based on best practice in other states and territories in Australia, and on the 
results of public consultation. 

The Department of Health (hereafter referred to as “the Department” or DOH) 
prepared a comprehensive Discussion Paper† outlining fifteen options for 
consideration and consultation.  The public consultation process for the Review was 
undertaken during May and June of 2011 and a total of 69 submissions were 
received from a diverse group of stakeholders across WA. 

 
* National data 

† Available from:   http://www.tobaccocontrol.health.wa.gov.au/docs/TPCA_discussion_paper.pdf 

  

http://www.tobaccocontrol.health.wa.gov.au/docs/TPCA_discussion_paper.pdf
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The Department found that there was considerable evidence to demonstrate that the 
provisions of the Act and Regulations are meeting their objectives. While some 
stakeholders opposed further initiatives to amend the legislation, others strongly 
argued that further regulation is required in order to keep downward pressure on 
smoking rates, improve health outcomes, and reduce the economic costs of tobacco 
to the community. 

Some respondents also used the Review process as an opportunity to comment on 
a range of other potential legislative issues in tobacco control.  Some of these 
matters may be more appropriately referred to the Commonwealth for a national 
approach.  These are summarised in Section 2.18 of this report. 

The DOH appreciates the time and effort that stakeholders have invested in 
responding to the Discussion Paper, and has carefully considered all the comments 
that were made.   

Recommendation  

That the Minister for Health notes the Final Report on the Review of the Tobacco 
Products Control Act 2006; and approves its tabling before each House of 
Parliament. 
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Part One: Background to the Review 

1.1 Introduction 

This Final Report has been prepared by the DOH following an extensive consultation 
process with the public and interested parties on issues relating to the Tobacco 
Products Control Act 2006 as amended (the Act).  These consultations have 
informed the development of advice in this report to the Minister for Health on 
options to improve the operation and effectiveness of the Act.  

The Final Report should be read as a companion document to the Discussion Paper 
released in April 2011*.  Evidence and discussion detailed in the Discussion Paper is 
referred to, but not reiterated in detail in the Final Report. 

1.2  Objectives and scope of the review 

Section 127 of the Tobacco Products Control Act 2006 states that the Minister for 
Health is to carry out a review of the operation and effectiveness of this Act as soon 
as is practicable after four years have elapsed since Part 5 comes into operation. 

The Minister for Health is to prepare a report based on the review, to be tabled 
before the Parliament as soon as is practicable after the report is prepared and not 
later than 12 months after the requirement for the review arose. 

The Review focused on three key aspects:  

 Examining and reporting on the operation and effectiveness of the Tobacco 
Products Control Act 2006; 

 Examining and reporting on the operation and effectiveness of the Tobacco 
Products Control Regulations 2006 (the Regulations) made under Sections 
124 and 125 of the Act; and 

 Making recommendations on amendments to the Act and the Regulations 
based on best practice in other states and territories in Australia, and on the 
results of public consultation. 

Section 3 of the Tobacco Products Control Act 2006 sets out the purpose of the 
Act— 

 “To reduce the incidence of illness and death related to the use of tobacco 
products... and to promote good health and activities which encourage healthy 
lifestyles.” 

In line with these objectives, this review has considered measures that will 
strengthen existing legislation in order to reduce tobacco-related harm and promote 

 
* Available from:  http://www.tobaccocontrol.health.wa.gov.au/docs/TPCA_discussion_paper.pdf 

 

http://www.tobaccocontrol.health.wa.gov.au/docs/TPCA_discussion_paper.pdf


 

 

7

health.  Therefore further exemptions and the repealing of current provisions have 
not been considered within the review. 

1.3 Methodology 

The methodology for the review was as follows: 

 Preparation of a Discussion Paper by the DOH; 

 Release of the Discussion paper, publicised by the DOH with details of how 
interested parties can participate in the review; 

 Circulation of the Discussion Paper by the DOH with an invitation to key 
stakeholders to provide comments; 

 Collection and analysis of submissions received by the DOH; 

 Preparation of a Final Report incorporating information on the effectiveness of 
the current Act and Regulations, a summary of the consultation process and 
themes arising from the submissions, analysis of current Australian best 
practice and recommendations on action that could be taken to improve the 
operation and effectiveness of the Act and the Regulations; and 

 Submission of a report based on the review to Parliament by the Minister for 
Health. 

1.4 The consultation process 

The public consultation process for the Review of the Tobacco Products Control Act 
2006 was undertaken during May and June 2011.  

About 170 peak representative bodies, groups and individuals with a known interest 
in the issues covered by the Act received a letter from the DOH notifying them of the 
review and inviting them to make a submission.  Groups with a membership were 
invited to distribute the discussion paper throughout their organisation.  A list of the 
individuals, groups and peak representative bodies which were contacted by the 
DOH is attached as Appendix 1. 

The public consultation was also announced in the print media.  Saturday’s edition of 
The West Australian newspaper ran a front page article (30 April 2011—"Nation’s 
strictest smoking bans proposed for WA"), and a Government notice was lodged in 
the same issue of the newspaper (page 68).  The Department issued a press release 
on 2 May 2011, and a further public notice was lodged in The West Australian (page 
34) on 4 May 2011 (see Appendix 2 for notices).  In addition, the DOH’s tobacco 
control website advertised the review and invited submissions. 

Submissions to the review closed on 10 June 2011.  In total, 69 submissions were 
received from a diverse group of stakeholders across WA (see Appendix 3 for a list 
of respondents).  
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Respondents to the Discussion Paper comprised: 

 Industry stakeholders, comprising Tobacco Companies; Tobacco Retailers; 
Hospitality Industry Associations; and Hospitality and Entertainment 
Stakeholders (10); 

 State Government Departments or Agencies (5); 

 Local Government Authorities (18); 

 Sporting and Arts Organisations (8); 

 Non-Government Organisations (NGOs) (7); and 

 Members of the Public (referred to hereafter as Individuals) (21). 

Most respondents used the on-line submission template.  A copy of the submission 
template is included as Appendix 4 to this report.  Some respondents chose to email 
or post written submissions to the review, often addressing only one or two specific 
issues rather than commenting on all options. This has influenced the response rate, 
which varies slightly between options. 

Table 1 provides an overview of the response rate to each question in the 
submission template.  
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Table1:   Summary of Responses to Public Consultation 

Question Yes Some-
what 

No Total 

1.  Are the current provisions of the Tobacco 
Products Control Act 2006 and Regulations 
meeting the stated objective to “To reduce the 
incidence of illness and death related to the 
use of tobacco products... and to promote 
good health and activities which encourage 
healthy lifestyles”? 

16 

(49%) 

10 

(30%) 

7 

(21%) 

33 

2.  Are further reforms required?  
23 

(68%) 

2 

(6%) 

9 

(26%) 

34 

Do you support:     

3.  Option 1—A ban on the sale of fruit and 
confectionery flavoured cigarettes and 
splittable packs? 

37 

(88%) 

3 

(7%) 

2 

(5%) 

42 

4.  Option 2—Preventing tobacco purchases 
being included in reward schemes? 

31 

(76%) 

3 

(3%) 

7 

(17%) 

41 

5.  Option 3—Introducing a buffer zone 
around entrances, air conditioning intakes and 
in relation to alfresco eating areas? 

36 

(75%) 

4 

(8%) 

8 

(17%) 

48 

6.  Option 4—Extending smoke-free 
restrictions to other public outdoor areas? 

33 

(70%) 

4 

(9%) 

10 

(21%) 

47 

7.  Option 5—Clarifying local governments’ 
powers to regulate smoking in public outdoor 
areas under their control? 

27 

(59%) 

5 

(11%) 

14 

(30%) 

46 

8.  Option 6—Introducing a complete ban on 
smoking in all outdoor eating areas? 

35 

(73%) 

2 

(4%) 

11 

(23%) 

48 

9.  Option 7—Removing the smoking 
exemption applying to the Burswood Casino 
International Room? 

31 

(77%) 

4 

(10%) 

5 

(13%) 

40 

10.  Option 8—Extending smoke-free 
legislation to include common shared areas in 
boarding and lodging houses and residential 
strata complexes? 

26 

(60%) 

5 

(12%) 

12 

(28%) 

43 
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Question Yes Some-
what 

No Total 

11.  Option 9—Amending the defence 
provision permitting display of tobacco 
products by specialist tobacco retailers? 

23 

(56%) 

6 

(15%) 

12 

(29%) 

41 

12.  Option 10—Amending the requirements 
relating to the size and display of price boards 
and price tickets and including new graphic 
health warnings? 

23 

(53%) 

9 

(21%) 

11 

(26%) 

43 

13.  Option 11—Introducing a requirement 
that tobacco can only be sold by persons over 
18 years? 

33 

(77%) 

4 

(9%) 

6 

(14%) 

43 

14.  Option 12—Amending the tobacco 
licensing provisions? 

28 

(70%) 

7 

(17%) 

5 

(13%) 

40 

15.  Option 13—Amending the investigation 
provisions in the Act? 

27 

(69%) 

7 

(18%) 

5 

(13%) 

39 

16.  Option 14—Amending the provision 
providing a defence for smoking in a live 
stage performance? 

26 

(59%) 

7 

(16%) 

11 

(25%) 

44 

17.  Option 15—Amending the provisions 
relating to the Western Australian Health 
Promotion Foundation (Healthway)? 

25 

(54%) 

8 

(18%) 

13 

(28%) 

46 

18.  Do you have any further comments 
regarding new provisions for the control of 
tobacco products in Western Australia? 

19 

(56%) 

0 15 

(44%) 

34 

19.  Do you have any further comments 
regarding the operation or enforcement of the 
Act and Regulations? 

17 

(55%) 

0 14 

(45%) 

31 

20.  Are there other issues that could be 
considered that would assist the Act in 
meeting its objective, “To reduce the 
incidence of illness and death related to the 
use of tobacco products... and to promote 
good health and activities which encourage 
healthy lifestyles.” 

16 

(48%) 

0 17 

(52%) 

33 
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Part Two: Results of the Consultation 

2.1 Are the current provisions of the Act and Regulations meeting their 
objectives?  

The first question asked in the consultation process examined the extent to which 
stakeholders believed the current provisions of the Tobacco Products Control Act 
2006 and Regulations are meeting the stated objectives of the Act. 

The purpose of the Tobacco Products Control Act 2006 is: 

a) to reduce the incidence of illness and death related to the use of tobacco 
products— 
(i) by prohibiting the supply of tobacco products and smoking implements 

to young persons; 
(ii) by discouraging the use of tobacco products; 
(iii) by restricting the promotion of tobacco products and smoking 

generally; 
(iv) by reducing the exposure of people to tobacco smoke from tobacco 

products that are smoked by other people; and 
b) to promote good health and activities which encourage healthy lifestyles. 

There were 33 responses to this question.  Of these, almost half (49%) agreed, 30% 
partially agreed and 21% disagreed that the current provisions were meeting the 
objectives of the Act. 

The majority of NGOs, Sports and Arts Organisations and Local Government 
Authorities agreed in whole or in part that the current provisions were meeting the 
objectives of the Act.  Several respondents argued strongly for additional legislative 
provisions to build on the current level of success in tobacco control.   

Among Industry Groups and Individuals there was a greater mix across the three 
responses.  Two Tobacco Retailers agreed that the current provisions were meeting 
the objectives of the Act.  One Tobacco Retailer, one Tobacco Company and one 
Hospitality Industry Association partially agreed, and one Tobacco Company 
disagreed.  Of Individuals, two agreed with the question and four disagreed. 

Supporting Arguments  

Several respondents noted that current and previous tobacco control legislation in 
WA has played a significant role in reducing the incidence of illness and death 
related to tobacco smoking and highlighted the importance of tobacco control 
legislation as part of an effective tobacco control program.  

“The current low prevalence of smoking is a consequence of the 
comprehensive approach adopted in Australia to reduce smoking including 
tobacco control legislation at Federal and State levels. Enforcement of 
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legislation in combination with mass media education campaigns on the 
health effects of smoking, begun in 1976, has led to rates of diseases caused 
by smoking that were last recorded in the late 1960s. Increases in the price of 
tobacco through taxation has also made an important contribution to the 
decline in use of tobacco in WA and nationally. The WA Health Promotion 
Foundation, Healthway, created by the Act, has also contributed to the decline 
in the prevalence of smoking in Western Australia.”—NGO submission. 

“Considerable progress has been made in reducing the harm caused by 
tobacco in Western Australia. Today, more people are living longer and 
healthier lives because they quit smoking or never started, and pressures on 
the health system are less than they would have been if smoking had 
remained unchecked.”—NGO submission. 

“It is obvious from the statistics provided and the awareness of the dangers of 
smoking to the person and to those around them, that the legislative 
restrictions are being effective.”—Local Government Authority submission. 

Several submissions argued that continued legislative reform was needed to drive 
down smoking rates. 

“While current and past legislation is making an impact on smoking rates in 
WA, it is clear that we cannot afford to be complacent and much more needs 
to be done to further reduce the harm caused by tobacco smoking.”—NGO 
submission. 

Among those who indicated partial support, some argued that there was a need for a 
much more ambitious reform agenda. 

“With funding always an issue, Western Australia's Government should push 
further and harder and faster to drastically reduce tobacco's burden on the 
population and, with success in that field, be more able financially to continue 
tackling the other very real health problems of obesity, overweight and 
alcoholism, etc. Stronger measures than the proposed ones are needed in 
order to speed up ‘Making Smoking History’.”—NGO submission. 

“Does not go far enough”—Individual submission. 

Opposing Arguments  

Some submissions argued that existing legislative provisions had gone too far. 

“...it is the role of government to provide the public with clear and consistent 
messages about the risks of smoking. We do not challenge these messages 
and support reasonable regulation of tobacco products... [we] support 
legislation and regulations that are reasonable, proportionate and evidence 
based. However, there are a number of provisions of the Tobacco Products 
Control Act 2006 that we consider do not meet these criteria. These include: 
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bans on the display of tobacco products, environmental tobacco smoke 
[existing and proposed restrictions] and retailer licensing.”—Tobacco 
Company submission.  

“The regulations are sufficient and are bordering on draconian and invasion of 
freedom of expression.”—Individual submission. 

Summary and Analysis 

Most of the submissions acknowledged the need for tobacco control legislation, and 
supported the view that the purpose of the Act was being met at least in part. 

Responses which objected to current legislation, or disagreed that further restrictive 
provisions were warranted, argued that the legislation unreasonably restricted the 
capacity to market tobacco products and for people to smoke in public places, and 
questioned the evidence underlying some of the measures considered in the 
Discussion Paper. 

 

 

 

 

 

 

 

 



 

 

14

2.2 Are further reforms required? 

The second question in the consultation process asked whether further legislative 
reforms are required. 

There were 34 responses to this question.  Of these responses more than two-thirds 
(68%) of respondents supported further reform, 6% gave partial support, and just 
over one quarter of respondents (26%) registered opposition. 

There was strong support among NGOs for further reform. All but one submission 
from Local Government Authorities supported further legislative reform.  Among 
Sports and Arts Organisations, all submissions indicated full or partial support for 
further reform.  

All Industry submissions opposed further legislative reform.  Views of individual 
members of the public were mixed. 

Supporting Arguments 

Among those who supported the need for additional reform, it was argued that 
despite falls in smoking prevalence, smoking remains a major preventable cause of 
death and disease in WA.  There was strong agreement that tobacco control 
legislation is an essential element of an effective tobacco control strategy.  

Several submissions argued that there was an urgent need for further action to 
continue to reduce the harm caused by tobacco smoking in WA. 

“[We] must continue the work done over the last 25 years to reduce the use of 
tobacco products, [and] aim to be below 10% of the population.”—Sporting 
Organisation submission. 

“Yes, further reforms are required. The provisions of the Act that prohibit 
direct and indirect advertising and promotion of tobacco smoking to reduce 
exposure of the community to second-hand smoke need to be strengthened. 
Direct and indirect forms of advertising and promotion of tobacco products by 
tobacco companies, wholesalers and retailers of tobacco products or third 
parties in WA, should also include public relations and lobbying activities.”—
NGO submission. 

One submission commented that legislative reform should be ongoing, in order to 
improve the effectiveness of the legislation and to adapt to any emerging threats and 
risks to the individual and to the community at large. 

Some submissions argued that the proposals in the Discussion Paper would deliver 
public health and economic benefits to WA and, as with previous legislation, would 
be likely to be well supported by the community, and largely self-enforcing. 

“We commend the Department of Health WA for producing a comprehensive, 



 

 

15

evidence-based discussion paper that highlights important and relevant 
tobacco control and health promotion options, many of which have the 
potential to produce considerable public health and economic benefits for the 
Western Australian population. Historically, tobacco control initiatives have 
been well accepted by the Western Australian community and they are largely 
self-enforcing. We anticipate that the new options highlighted in the 
discussion paper will be similarly supported.”—NGO submission. 

Opposing Arguments  

In general, those submissions opposing the need for further reform came from 
Industry Groups including some Hospitality and Entertainment Stakeholders, 
Tobacco Companies and Tobacco Retailers.  

Several submissions argued that given the recent reforms which took effect in 2010, 
there was no need for additional legislative reform and that more time was required 
to analyse the impact of the existing legislation.  

 “The full impact of the legislation on hotel and hospitality businesses remains 
unknown and the impact the legislation has had on smoking rates has not 
been determined to either reinforce the need for further change.”—Hospitality 
and Entertainment Stakeholder submission. 

“There have been many recent reforms, including the removal of retail display 
of tobacco products, which was implemented less than 12 months ago. Any 
further restrictions create uncertainty for many businesses and impose 
substantial compliance costs. More time is needed to understand the full 
impact of recent legislative changes.”—Tobacco Company submission.   

There was also some concern from some individual members of the public about the 
impact of further reforms: 

“We are starting to marginalize specific members of society which is slowly 
creating a segregation in that society.  The regulations go way above the 
protection of the public at large and are starting to impinge on peoples right to 
legally indulge in what they see fit even though you may not agree.”—
Individual submission.      

Summary and Analysis 

The Discussion Paper outlined the public health basis upon which tobacco control 
legislation is formed.  The Review of the Act required a call for public comment.  A 
majority of stakeholders (68%) supported the need for further legislative reform, and 
a further 6% indicated partial support.  All of the responses from industry 
stakeholders registered a rejection of the argument for further reform.  

In general, governments across Australia adhere to the principles that mandatory 
regulation in product and service markets should be restricted to the protection of 
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health and safety of the environment, that government interventions should generally 
be restricted to situations of market failure, and that each regulatory regime should 
be targeted on the relevant market failure or failures.7 

The Commonwealth Quasi-regulation Interdepartmental Committee recommended 
that explicit government regulation should only be considered where: 

 the problem is high risk or of high impact/significance, for example, major 
public health and safety issues; 

 the government requires the certainty provided by legal sanctions; 

 universal application is required; 

 there is a systematic compliance problem with a history of intractable disputes 
and repeated or flagrant breaches of fair trading principles; and 

 existing industry bodies lack adequate coverage of industry participants, are 
inadequately resourced or do not have a strong regulatory commitment.7 

Economic theory generally assumes that consumers know best and that privately- 
determined consumption will most efficiently allocate society’s scarce resources.7 

However there is a strong case to introduce further legislative restrictions on 
tobacco.  

Firstly, tobacco is unlike the majority of other products—there is no safe level of 
consumption. This alone justifies a stronger and more restrictive regulatory 
response.7 

Secondly, the sheer magnitude of the harm caused by tobacco, and the economic 
burden it places on the State (as detailed in the Discussion Report) clearly justifies 
the need for differential treatment of tobacco. 

Thirdly, regulation of tobacco is necessary to address the twin market failures of: 

 information asymmetries; and  

 negative externalities. 

Information asymmetries tend to occur when people are young. There are two forms 
of information asymmetries that are relevant: incomplete information about health 
consequences; and inadequate information about addiction.7  As a result, the vast 
majority of smokers commence smoking during their teenage years.8  

Consumers, particularly minors, may have inadequate information about all the costs 
and benefits about smoking and as a result may make high risk or ‘sub-optimal’ 
decisions about the decision to begin smoking and to continue smoking because of 
its addictive nature.7 There is clear evidence that young people under-estimate the 
risk of becoming addicted to nicotine, and, therefore, grossly under-estimate their 
future costs from smoking. The earlier someone starts smoking, the earlier and 
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greater their risk of developing smoking-related disease.8  There is also evidence 
that people who take up smoking earlier are less likely to quit.8 

The fact that most smokers take up smoking while they are teenagers is important 
from an economic perspective because “the standard economic concept of 
consumer sovereignty, which holds that the consumer knows what is best for him or 
her, may not apply so forcefully to adolescents as to adults.”7 

With about 9,000 Western Australian children taking up smoking every year,9 it is 
clear that much more remains to be done.  

In relation to the second aspect of market failure (negative externalities), smoking 
has negative impacts on unrelated third parties directly through passive smoking and 
indirectly through higher community health costs. 

The costs imposed by smokers on others are of three principal types: 

 the direct physical costs for non-smokers who are exposed to others’ smoke; 

 the financial externalities that cause monetary loss for non-smokers, whether 
or not they are exposed to smoke; and 

 the ‘caring externalities’ related to smoking, whereby non-smokers suffer 
emotionally from the illness and death of smokers unrelated to them 
personally.7 

These market failures provide a strong rationale for continued government regulation 
of tobacco.  
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2.3 Option 1—Ban the sale of fruit and confectionery flavoured cigarettes 
and splittable packs 

The Proposal 

The proposal was to:  

 Amend the Act and Regulations to ban the sale of fruit and confectionery 
flavoured and splittable pack cigarettes in WA. 

There were 42 responses on this option.  The proposal was strongly supported, with 
88% of respondents fully supporting a ban and 7% indicating partial support.  Only 
5% of respondents (2 submissions) did not support this option.    

All NGOs, Local Government Authorities and Individuals supported, or partially 
supported a ban.  One Tobacco Retailer and one Hospitality Industry group opposed 
the proposal. 

Supportive Arguments  

Many of the responses in support of the proposal provided research showing that 
flavoured tobacco products appeal to young people.  One submission noted that 
flavoured tobacco masks the harsh taste of tobacco.  In addition,  

“...while adults enjoy mild or natural flavours, young people have high 
sensation-seeking tendencies and innate preferences for sweet, high-impact 
flavours.  It follows that that fruit and confectionery flavoured tobacco 
inherently appeals to young people; indeed, research shows that flavoured 
products entice youth to initiate tobacco use.  Further, flavoured cigarettes are 
considered to be less harmful than regular cigarettes, a misconception that 
may delay or deter smokers of flavoured cigarettes from quitting.  Banning the 
sale of fruit and confectionery cigarettes is a vital step towards controlling 
youth tobacco use.”—NGO submission. 

A few submissions raised the importance of adopting nationally-consistent approach 
to this issue, noting that all jurisdictions except WA and Queensland have already 
regulated on this issue. (It should be noted that this issue was raised by groups 
supporting and opposing the option.) 

[We] ...fully support this initiative to bring Western Australia into line with other 
States and Territories that have banned overtly fruit & confectionery flavoured 
cigarettes. The best way to implement this is to ensure that future regulations 
include a list of brands banned that are captured under the definition of ‘fruit & 
confectionery’...”—Tobacco Company submission.   

[We] urge the state government to meet its commitment to enact legislation to 
ban the sale of flavoured tobacco, made at the Australian Health Minister’s 
Conference and Ministerial Council on Drug Strategy in 2008.”—NGO 
submission. 
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Some Industry submissions urged WA to replicate the South Australian approach. In 
2006, the South Australian Government passed legislation which authorises the 
Minister for Health, on a case‐by‐case basis, to “declare that a class of tobacco 
products specified in the notice are prohibited tobacco products”. The Minister can 
ban the products if satisfied that “the tobacco products, or the smoke of the products, 
possesses a distinctive fruity, sweet or confectionery‐like character; and the nature of 
the products, or the way they are advertised, might encourage young people to 
smoke.”* The Minister has subsequently used this two‐part test to issue a Notice 
prohibiting certain tobacco products.† It was noted that other jurisdictions have 
replicated the South Australian provisions and issued similar Notices prohibiting 
certain products. In NSW, for example, a notice was issued under section 54A of the 
Public Health Act 1991 which contained a list of prohibited fruit and confectionery 
flavoured tobacco products.10  

One submission suggested that consistent with the approach to plain packaging of 
cigarettes, the cigarette sticks themselves could be made less appealing by ensuring 
that the colour of the sticks is “ugly and distasteful” rather than the current white. 

Some Industry submissions indicated partial support for the option, but expressed 
concern that other products such as menthol cigarettes, cigars, roll-your-own or pipe 
tobaccos could potentially be captured by the proposal: 

While we are supportive of measures to prevent the sale of these types of 
cigarettes, [we] do not support regulation of flavoured products currently 
accepted in the market place that do not have specific appeal to minors, 
including menthol cigarettes and cigars, cigarillos or roll-your-own and pipe 
tobaccos... [We] understand that the objective of the proposed amendment is 
to prohibit products that have a particular appeal to minors. [We] support that 
objective but do not consider the proposed amendment best achieves this. 
Rather, [we] suggest that a similar approach be adopted as that in NSW, Vic, 
SA and the ACT, such that prohibited products are those that not only have 
an overtly fruit or confectionery flavour, but also the nature of the product is 
intended to appeal to minors.”—Tobacco Company submission. 

There was also strong agreement with the proposal to ban the sale of cigarette 
packets that are designed to be, or are readily able to be, divided into portions that 
contain less than 20 cigarettes each.  

“Splittable packs, dubbed ‘kiddie packs’, have a particular appeal to young 
people because they can be split between two smokers who may not be able 

 
* See:  

http://www.legislation.sa.gov.au/LZ/C/A/TOBACCO%20PRODUCTS%20REGULATION%20ACT%20

1997/CURRENT/1997.26.UN.PDF 
† See:  http://www.governmentgazette.sa.gov.au/2006/August/2006_046.pdf 

 

http://www.legislation.sa.gov.au/LZ/C/A/TOBACCO%20PRODUCTS%20REGULATION%20ACT%201997/CURRENT/1997.26.UN.PDF
http://www.legislation.sa.gov.au/LZ/C/A/TOBACCO%20PRODUCTS%20REGULATION%20ACT%201997/CURRENT/1997.26.UN.PDF
http://www.governmentgazette.sa.gov.au/2006/August/2006_046.pdf
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to afford a full pack of cigarettes. South Australian research shows that 
smaller packs are popular among teenage smokers.  Banning the sale of 
splittable packs will assist in controlling youth tobacco use.”—NGO 
submission. 

Opposing Arguments 

Only two stakeholders opposed this option; one a Tobacco Retailer and the other a 
Hospitality Industry Association.   

“A smoker will smoke anything really.”—Tobacco Retailer submission. 

Summary and Analysis 

There was strong support for the proposal to ban the sale of fruit and confectionery 
flavoured cigarettes and splittable packets.  Ninety-five percent of submissions 
expressed full or partial support for a ban on the sale of fruit and confectionery 
flavoured and splittable pack cigarettes in WA. 

Prohibiting the sale of fruit and confectionery flavoured cigarettes would remove 
products that have particular appeal to children and could entice them to experiment 
with smoking. 

The sale of these products is prohibited in all jurisdictions except Queensland and 
WA.  Enacting legislation in WA would fulfil the commitment to do so made by the 
WA Government at the Ministerial Council on Drug Strategy and the Australian 
Health Ministers’ Conference.11  

The DOH also notes: 

 That the National Preventative Health Taskforce Report12 of 2009 
recommended that the Commonwealth Government consider banning all 
additives to tobacco products that enhance palatability or addictiveness;  

 That the Commonwealth Department of Health and Ageing recently issued a 
tender13 to conduct a literature review on “The effects of flavourings and 
masking agents in increasing palatability of tobacco products and the impact 
of these substances on smoking behaviours (particularly smoking initiation 
and uptake)”; and 

 The need to consider carefully the framing of any legislative changes 
prohibiting the sale of fruit or confectionery cigarettes.   
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2.4 Option 2—Prevent tobacco purchases being included in reward 
schemes 

The Proposal 

The proposal was to: 

 Amend the Act and the Regulations to ensure that tobacco and tobacco 
products would no longer be included in shopper loyalty programs.  No 
points/rewards would be accrued for their purchase and no points/rewards 
would be redeemable for purchasing tobacco and/or tobacco products. 

There were 41 submissions on this option. Three quarters of submissions (76%) 
supported the option and a further 7% indicated partial support.  Seventeen percent 
opposed it. 

There was strong support for the option from NGOs, most Local Government 
Authorities, and Sports and Arts Organisations.  Among Industry Groups and 
Individual members of the Public, views were divided.  

The seven submissions which opposed the option were lodged by three Industry 
Groups (two Tobacco Retailers and one Tobacco Company), three Individuals and 
one Local Government Authority. 

Supportive Arguments  

Submissions from NGOs argued that retailers should not be able to provide or offer 
consumers any incentive to purchase tobacco products through a reward scheme. 

The key arguments were that including cigarettes in reward schemes increases the 
perceived social acceptance of tobacco smoking,14

 and encourages consumers to 
purchase more tobacco in order to accrue benefits.  

Submissions also argued that excluding tobacco products from reward schemes will 
bring WA legislation into line with the ACT, New South Wales, South Australia and 
Queensland. 

There was also strong support for this measure among Local Government 
Authorities:  

“Any measure designed to make tobacco products less enticing should help 
more smokers justify quitting.”—Local Government Authority submission. 

“Positive associations with tobacco products should not be encouraged.”—
Local Government Authority submission. 

Support from individual members of the public was mixed, with strong views 
expressed both in support of and opposing the measure. 
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“Reward schemes should not promote deals that include a product that is a 
known killer of its user.”—Individual submission. 

A number of submissions highlighted the importance of restricting all avenues of 
tobacco promotion, and suggested that the reforms needed to go further. 

“...the restrictions upon advertising and promotion of tobacco in Australia 
make the point of sale a critical arena for tobacco promotion, and the retail 
environment must be effectively and rigorously regulated.”—NGO submission. 

One submission that indicated partial support for the option expressed concern 
about the potential impact on smaller retailers. 

“[We] have no major concerns with this provision, except to note that this may 
place an impost on a number of smaller retailers who operate these schemes. 
In particular there may be a need to modify or change software in order to 
exclude cigarettes from their loyalty scheme, which could be costly for smaller 
retailers.”—Tobacco Company submission. 

Opposing Arguments 

One Tobacco Retailer opposed the option stating:  

“[We] support the continued use of tobacco in [name of loyalty scheme] and 
fuel discounts where jurisdictions allow.”—Tobacco Retailer submission. 

One submission suggested there was a need for additional consultation on the 
proposal. 

“[We] do not support the exclusion of tobacco products from shopper loyalty 
schemes. We strongly recommend further consultation with the owners of 
shopper loyalty schemes, and indeed further consultation with all stakeholders 
on their submissions prior to deciding on any final options.”—Tobacco 
Company submission. 

Two submissions doubted the effectiveness of the measure.  

“This is a non entity, as most people will purchase cigarettes whether a 
reward scheme is in place or not.”—Individual submission.  

Summary and analysis 

This measure was strongly supported, with 83% of submissions indicating support or 
partial support for the option.  However some submissions expressed concern about 
the potential impact this option could have on retailers.  

On balance, these programs would be likely to provide an incentive to customers to 
purchase smoking products from a particular retail outlet in order to receive customer 
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benefits.  They also effectively reward customers for smoking, as higher rewards 
accrue to those who purchase the most tobacco.  

This measure has already been successfully implemented in the ACT, New South 
Wales, Queensland and South Australia.   

As stated in the Discussion Paper, programs where a gift or benefit may be obtained 
by a purchaser of goods on the basis of method of payment used, such as the use of 
a particular credit card, would not be affected by this option. 
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2.5 Option 3—Introduce a buffer zone around entrances, air-conditioning 
intakes and in relation to al fresco eating areas 

The Proposal 

The proposal was to  

 Create a buffer zone and ban smoking within 5 metres of entrances/openings 
to enclosed public places and within 10 metres of air-conditioning intakes; and 

 Create buffer zones in relation to al fresco smoking bans to minimise smoke 
drift. 

There were 48 submissions regarding this proposal. Three quarters of the 
respondents (75%) supported the proposal, 8% indicated partial support and 17% 
were opposed. 

There was strong support among NGOs, Local Government Authorities, Sports and 
Arts Organisations and Individuals. 

Those opposed to the proposal included two Individual submissions, one Local 
Government Authority and some Industry Groups including two Hospitality Industry 
Associations and three Tobacco Companies. 

Supportive Arguments 

Some submissions argued that this measure is bringing private buildings into line 
with the restrictions on smoking around government buildings. Other submissions 
commented on the broader range of benefits such as reduced smoke drift, increased 
public awareness, reduced litter and reduced fire hazards. 

“Given buffer zones have existed around the entrances to Government 
buildings and air conditioning intakes since 2005, this should be extended to 
include entrances to private buildings and air conditioning intakes as well.”—
NGO submission. 

 “Restrictions upon the places in which people may smoke, including buffer 
zones, not only reduce environmental tobacco smoke exposure which is 
dangerous to health; they may also increase public awareness of health 
harms related to second-hand smoke, promote the reduction of cigarette 
consumption amongst smokers, and reduce the social acceptability of 
smoking and children’s exposure to poor role modelling.  Furthermore, 
smoking near building entrances increases litter and may be a fire hazard, and 
it presents a poor image of the organisations operating within public buildings 
or offices.”—NGO submission. 

“Such a step would address the existing inconsistent approaches being 
adopted in the community, is likely to be supported by the vast majority of 
people and would be effective in reducing smoke drift into buildings from 
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entranceways and outdoor dining areas.”—State Government Department or 
Agency submission. 

“Side stream/Second degree smoke is an issue that we non smokers have to 
contend with, as we have to endure tobacco smoke when entering or exiting 
buildings.”—Individual submission.  

Some submissions suggested that buffer zones of more than 5 metres may be 
required around the entrances to buildings, around air conditioning intakes and al 
fresco areas. 

It was also argued that the measure would strengthen existing legislative restrictions. 

“[We are] particularly supportive of buffer zones around al fresco areas. Given 
all outdoor eating areas (except for those in liquor licensed premises) are 
completely smoke free a buffer zone around the eating area would strengthen 
the impact of the current legislation and continue to de-normalise smoking.”—
NGO submission. 

Several submissions argued that consistent with past experience for smoke-free 
legislation, there was strong community support for these measures.  

“As noted in the Department’s discussion paper, there is strong community 
and stakeholder support for buffer zones.  Legislation of this nature would be 
well accepted, and as a result largely self-enforced, if implemented with 
appropriate signage and accompanied by effective community education.”—
NGO submission. 

One submission provided details of a recent survey of 200 Western Australians 
which had specifically canvassed public opinion on this matter.  The research, 
undertaken by the Centre for Behavioural Research in Cancer Control, found that 
creating a smoke-free buffer zone around entrances and openings to enclosed public 
places and outdoor eating areas where smoking is banned had strong public 
support.  Most non-smokers (94%) surveyed agreed with the proposal, and more 
than three-quarters of smokers (77%) also agreed.15

 

Overall there was strong support from Local Government Authorities, although a 
small number of their submissions expressed concern about enforcement.   

“Policing and enforcing the buffer zone will be difficult and will not be enforced 
unless additional resources are provided. Cannot be imposed on [local 
government] authorities without resources.”—Local Government Authority 
submission. 

A few submissions expressed concern about the congregation of smokers near 
entrances and exits in hospitals and at health services.  Another submission was 
concerned about entrances and exits at airports. 
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"I have concerns at the significant number of people smoking on the public 
footpath alongside Royal Perth Hospital. Specifically, the area to which I refer 
is on the footpath alongside the hospital, between the Ambulance/Emergency 
entry and the Victoria Square main hospital entrance. As a result, patients and 
visitors to the hospital, have no alternative but to suffer second-hand smoke 
caused by this situation. Health effects of second-hand smoke are well 
documented and it is totally unacceptable such a situation should exist, 
particularly at a hospital site...”—Individual submission. 

“[We] would like to see this taken further with a specific inclusion for 
airports.”—NGO submission.  

Opposing Arguments  

Some respondents expressed concerns about “insufficient details” on the proposal 
and “logistical problems” associated with defining an entrance to an al fresco eating 
area, as well as increased burdens on venue operators and potential public safety 
issues.  

“...Entrances can also lead to and from car parks, footpaths, roads and jetties. 
Enforcing a buffer zone could force smoking patrons into areas of danger.”—
Hospitality Industry Association submission. 

“The introduction of a buffer zone will not always be practical given the 
physical space constraints at a number of venues. In extreme cases it may 
put smokers and other patrons in danger, for example if a venue happens to 
be a major traffic thoroughfare a 5 to 10 metre buffer may have the potential 
to place them at physical risk. Furthermore, groups of smokers congregating 
around “buffer points” may present an occupational hazard.”—Tobacco 
company submission. 

“This option will create problems for restaurants and cafes with limited space 
already al fresco dining areas or with dining areas situated close to the 
entrance of the restaurants and/or cafes... and will cause confusion for 
overseas travellers...”—Hospitality Industry Association submission. 

Another respondent recommended a phasing-in period if changes were to be 
adopted.   

“If adopted, [we] would expect at least 12 month implementation would be 
required as some structural works may be required to comply with this 
regulation.”—Tobacco Retailer submission. 

Some submissions cited concerns about enforcement and potential confusion about 
where smoking would be permitted.  Another submission was concerned that the 
proposal could simply result in the movement of clusters of smokers from one area 
to another. 
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“In our view this would be almost impossible to police and would result in 
widespread confusion amongst smokers unsure where they can and can’t 
smoke. Further, this proposal would simply move clusters of smokers a few 
metres down the road, shifting the problem from one space to another... We 
believe smoking should be allowed in outdoor public spaces, except areas 
intended primarily for children or where smoking could be dangerous.”—
Tobacco Company submission. 

Summary and Analysis 

There was strong support for this option among NGOs, Local Government 
Authorities, Sports and Arts Organisations and Individuals.  Overall, 83% of 
submissions indicated total or partial support for the proposal. 

Research provided by the Cancer Council WA showed that nearly all non-smokers, 
and a large majority of smokers who were surveyed, supported the creation of a 
smoke-free buffer zone around entrances and openings to enclosed public places 
and outdoor eating areas where smoking is banned.15 

As described in the Discussion Paper, there are precedents for legislation of this 
nature in Tasmania, the Northern Territory and Queensland.  It has also been raised 
as a possibility in New South Wales. 

The concerns expressed in relation to the congregation of smokers around hospital 
entrances are noted. The DOH Smoke Free WA Health System Working Party has 
developed and implemented detailed policy guidelines and other support 
mechanisms in relation to the Smoke Free WA Health System Policy, and is 
engaged in ongoing evaluation and monitoring activities.  However, it is clear from a 
number of comments made to the Review, that greater effort is required to ensure 
proper implementation of this policy and that it remains effective. 

Concerns were raised regarding public safety and the potential for confusion among 
smokers about where smoking may or may not be permitted.   Issues surrounding 
enforcement were also raised.   Any future changes considered under this option 
would need to be supported by appropriate signage and effective public education to 
inform the community of the proposed changes, as well as an adequate 
implementation period.  
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2.6 Option 4—Extend smoke-free restrictions to other crowded public 
outdoor areas 

The Proposal 

The proposal was to: 

 Extend smoke-free restrictions to other crowded public outdoor areas. These 
could include all ticketed outdoor events (for example concerts, plays and 
sporting events); at public transport waiting areas (for example taxi stands, 
bus stops); at outdoor market areas; at outdoor public entertainment events; 
and at any outdoor event or place that has a defined area (for example within 
the boundaries of sporting arenas).  It would also include areas used 
frequently by children such as skate parks, children’s sporting grounds, 
swimming pools and other public swimming facilities such as dams and rivers. 

There were 47 responses to this option. The majority (70%) supported the proposal, 
a further 9% indicated partial support, and 21% were opposed. 

The majority of Industry stakeholders (Hospitality Industry Associations, Tobacco 
Companies and Tobacco Retailers) were opposed to the option.  However there was 
strong support from NGOs, Sports and Arts Organisations, Local Government 
Authorities and a majority of Individual submissions. 

Supportive Arguments 

Submissions from NGOs argued that extending the number of public outdoor areas 
that are smoke-free is a key step towards protecting the health of Western 
Australians. These groups reiterated the health risks associated with environmental 
tobacco exposure in outdoor places and referred to evidence which shows that 
second-hand smoke levels experienced outdoors can approximate those that are 
known to cause serious diseases after regular indoor exposure.16 17 18 There was 
also strong support for the proposal from members of the public, Local Government 
Authorities and Sports and Arts Organisations. 

“No one should be exposed in any outdoor area.”—Sporting Organisation 
submission. 

“By expanding smoke free areas, it is putting a message to smokers that we 
have the right to breathe clean air in all outside places.”—Individual 
submission. 

“No one should be forced to be exposed to side stream smoke if they don't 
want to be.”—Local Government Authority submission. 

Some submissions expressed the view that the proposal did not go far enough, and 
that stronger controls were needed: 
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“In addition, we encourage the state government to consider making all public 
parks, and as a priority, the entire area of Kings Park, smoke-free. We also 
recommend that the Executive Director of Public Health is enabled to specify 
other types of public places, events and gatherings as being smoke-free.”     
—NGO submission. 

Some submissions argued that extending smoke-free legislation will help to de-
normalise smoking in the community and will also reduce both the public nuisance 
and health risks associated with environmental tobacco exposure. Some 
submissions also highlighted the issue of litter and fire hazards associated with 
discarded cigarette butts. 

 “[We] also support an extension of these restrictions for outdoor areas that 
have an increased risk of fire. It is well documented that discarded cigarettes 
are an important cause of fires which result in death and the loss of property. 
Discarded cigarette butts are a major source of litter and damage to the 
environment.”—NGO submission. 

“Smoke free restriction should be extended to beach and coastal areas - due 
to excessive litter.”—Arts Organisation submission.  

One submission provided evidence from the Fire and Emergency Services Authority 
which found that discarded smokers’ materials caused more than 2,828 bush and 
scrub fires in WA between 2006 and 2010.19   

Several submissions also highlighted the strong level of public support for smoke 
free public places.  

“[We are] confident that extending smoke-free public places will be welcomed 
by the community. The majority of the Western Australian community does 
not smoke, and is accustomed to smoke-free environments.”—NGO 
submission. 

Another submission provided information from a survey of Western Australians that 
showed that a majority of smokers accepted that bans on smoking in all outdoor 
public spaces are inevitable.20  

The submission also provided information from another survey conducted in 2011 of 
200 Western Australians.15  This survey showed support for smoke-free public 
places among non-smokers and smokers in 2011 (Table 2). 
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Table 2:  Support for smoke-free outdoor venues, WA, 2011 

Venue % of non-smokers 

who approve of the 
venue being totally 

smoke-free 

% of smokers 

who approve of the 
venue being totally 

smoke-free 

Public swimming pools 98 83 

Areas used by children such as 
skate parks and children’s sporting 
grounds 

96 78 

Outdoor market areas 89 56 

Public transport waiting areas 86 52 

Ticketed outdoor events such as 
concerts, plays and sporting events 

88 44 

Outdoor events or places that have 
a defined area 

84 58 

Source:  Jalleh G, Lin C, Donovan R. Evaluation of the Make Smoking History “Adrian’s Regret” 

Campaign:  Wave 27. Report to Cancer Council WA (unpublished). Perth: Centre for Behavioural 

Research in Cancer Control; 2011.  Cited in submission from Cancer Council WA. 

Another submission provided data from a survey of 205 patrons at the Smoke Free 
Royal Perth Show in 2010 which measured their views about the smoke-free policy. 
The survey showed overwhelming public support for the policy and support for future 
smoke-free policies at public events.  Eighty-six percent of respondents agreed with 
the decision that the Royal Show should be completely smoke-free, and support for 
the decision had increased over time.  Patrons were also highly supportive of the 
introduction of smoke-free policies at other community-based events in future, with 
89% of respondents supporting the introduction of other smoke-free policies.21 

Some submissions suggested that there was a need for community education and 
awareness-raising activities to enhance support for and compliance with smoking 
restrictions. 

“The restriction on smoking in public areas is to be encouraged. However, the 
enforcement on such restrictions could be problematic. These restrictions 
would probably need to rely on education and public information sessions as 
well as pressure on smokers from members of the community. Enforcement 
could be on an opportunistic basis due to limited resources.”—Local 
Government Authority submission. 
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Some submissions noted that the most recent amendments to require smoke-free 
areas ‘between the flags’ at patrolled swimming areas on a beach, in outdoor eating 
areas, within 10 metres of a playground and in vehicles with someone under the age 
of 17 were introduced with limited opposition and were welcomed by the public.  

“Further extending smoke free public outdoor areas, will meet with public 
expectation and further contribute to the denormalisation of smoking, 
potentially reducing tobacco consumption. As with the most recent 
amendments (2009) relating to smoke free public outdoor areas, with 
appropriate signage and effective community education, policies of this nature 
are largely self-enforced.”—NGO submission. 

“Experience shows that monitoring and enforcement of legislation can be 
accommodated within existing duties and resources when it is supported by a 
majority of the community. This is also more likely where there is adequate 
support for training and education, and back-up in dealing with the occasional 
recalcitrant proprietor or manager of a venue that is in breach of legislation.” 
—State Government Department or Agency submission. 

Some submissions also noted that these measures had already been successfully 
introduced by other jurisdictions and that WA was falling behind.  

“…precedents have also been set in other states and territories, with WA 
again falling behind. Smoke free legislation in public outdoor areas is 
particularly strong in Queensland, with NSW and Tasmania proposing similar 
restrictions.”—NGO submission. 

Opposing Arguments 

In general, submissions opposed to the proposal argued that additional smoke-free 
restrictions are unnecessary and will have a detrimental impact on business.  

“In summary we believe that common sense should prevail rather than 
banning smoking in the outdoors. [Outdoor events, public entertainment 
events and sporting arenas] already have pre-existing arrangements in place 
that adequately meet the requirements of both smokers and non smokers. 
Given this appropriate solution that caters to smokers and non-smokers, we 
do not believe that there is a need to extend restrictions any further.”—
Tobacco Company submission. 

One submission argued that the proposal was disproportionate to the health risks 
associated with outdoor exposure to ETS. 

“The unconfined nature of outdoor settings, added to the presence of 
circulating air currents result in tobacco smoke being dispersed rapidly in 
most circumstances. It also means that non-smokers are rarely exposed 
involuntarily to tobacco smoke and that, with few exceptions, it is relatively 
easy for non-smokers to avoid tobacco smoke in outdoor situations. As such, 
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is it a commonsense or proportionate approach to restrict or ban smoking in 
outdoor settings?”—Tobacco Company submission. 

Some submissions specifically commented on additional responsibilities that could 
be imposed on businesses if smoke-free restrictions were extended to other public 
outdoor areas. One submission also commented on the potential overlap between 
the proposals to create a buffer zone around entrances and this proposal. 

“...Extending smoking bans to these areas could see smokers placed in direct 
conflict with buffer zones around venue entrances, increase the potential for 
anti-social behaviour, impact tourism and place an unacceptable and 
unnecessary compliance burden on hotel and hospitality business owners and 
their staff.”—Hospitality Industry Association submission. 

“Many public transport hubs, such as bus stops and taxi stands, are located 
directly outside the entrances of licensed premises. Smokers unable to smoke 
within a yet to be specified distance of such an outdoor public area, could 
encroach on entrances of venues - particularly if they provide shelter - and 
potentially become the compliance responsibility of licensees and their staff.” 
—Hospitality Industry Association submission. 

Some submissions were concerned that any further restrictions on smoking in 
outdoor public areas could have a detrimental impact on tourism. 

Another submission was concerned that additional restrictions could further 
marginalise smokers. 

“Our regulations go far enough, all this will do is to marginalize more people 
and to create resentment.”—Individual submission. 

One submission was concerned about the “lack of enforcement of current restrictions 
by local government due to resource constraints” and suggested that enforcement of 
further restrictions would be costly. 

“We once again ask; is it proportionate to restrict or ban smoking in outdoor 
areas and can enforcement be effective or merely a drain on Government 
resources? [We wish] that the questions raised about outdoor smoking 
restrictions and bans be fully answered before any further policy development 
is undertaken by the Western Australia Department of Health.”—Tobacco 
Company submission. 

Summary and Analysis  

The proposal was strongly supported, with 79% of submissions indicating support or 
partial support.  

As outlined in the Discussion Paper, a number of jurisdictions elsewhere in Australia 
have prohibited smoking, or announced the intention to prohibit smoking, in a range 
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of these outdoor public spaces.   Bans on smoking in crowded outdoor areas would 
provide a clear public health benefit by reducing the exposure of the public and 
particularly children to ETS, and ensuring a consistent level of protection from ETS 
across the majority of crowded outdoor public places in WA. 

The proposal has the potential to contribute to the de-normalisation of smoking in the 
community, potentially reducing consumption of tobacco and preventing uptake of 
tobacco use among young people. 

There is evidence from recent public opinion surveys conducted in WA that there is 
strong community support for smoke-free crowded outdoor areas. 

Information provided in submissions regarding the additional benefits in terms of 
reduced littering and reduction in fire risk was noted. 

The Department has noted the concern about enforcement difficulties highlighted by 
some submissions.  
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2.7 Option 5—Clarification of local government’s powers to regulate 
smoking in outdoor areas under their control  

The Proposal 

The proposal was to  

 Provide local government with the power to regulate smoking in outdoor areas 
under their control, for example in pedestrian malls and public transport 
waiting points. 

There were 46 submissions on this option, of which 59% were supportive, 11% were 
partially supportive and 30% were opposed. 

The majority of those who opposed the proposal were Industry stakeholders 
(Hospitality Industry Associations, Tobacco Companies and Tobacco Retailers).  
Local Government Authorities were divided on the proposal.  Around two-thirds of 
Local Government submissions offered support or partial support for the proposal. 
Specifically, eight submissions were supportive, three were partially supportive and 
five were opposed. 

There was strong support for the proposal among NGOs and Sports and Arts 
Organisations. 

Supportive Arguments 

There were a range of views from Local Government Authorities on the proposal. 

“Local Governments should be able to declare designated areas within their 
communities as no-smoking areas, as long as they have the legislative 
powers to enforce such.”—Local Government Authority submission. 

 “Regulations should be clear.”—Local Government Authority submission. 

There was strong support from NGOs and arts and sporting organisations for this 
proposal. Submissions noted the strong level of community support for smoke- free 
restrictions and the importance of ensuring that Local Government has the regulatory 
powers to respond to local community concerns in a timely and targeted fashion. 

“Councils need a consistent message and parameters to follow. The coverage 
would be significantly increased if Councils are on board.”—Sporting 
Organisation submission. 

[We] support Option 5, which proposes to provide local government with the 
power to regulate smoking in outdoor areas under their control. Extending and 
clarifying local government power with regard to smoking regulation in certain 
outdoor areas will allow specific community concerns to be swiftly and 
effectively targeted and handled. Local governments should be supported to 
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act progressively and proactively on tobacco issues in their communities.”—
NGO submission. 

Some submissions expressed concerns regarding enforcement, training and 
resourcing issues. 

 “Any legislative responsibilities imposed on [local government] must be 
accompanied by resources to exercise this responsibility. This cannot be 
expected to be funded from rate base to do so would be another cost shift 
from state to local government.”—Local Government Authority submission.  

‘Whilst we support the amendment to clarify local governments power to 
regulate smoking in outdoor areas under their control ...[we] have some 
concerns regarding the enforcement capacity within local governments, as 
this is an already stretched sector.”—NGO submission. 

Opposing Arguments 

Industry Groups (Hospitality Industry Associations, Tobacco Companies and 
Tobacco Retailers) raised a number of concerns regarding the proposal. These 
concerns largely centred on inconsistencies and confusion that could result from 
different regulations across local government authorities and potential compliance 
burdens on business. 

“[We] do not support clarifying local governments’ powers to regulate smoking 
in public outdoor areas under their control as it has the potential to cause 
significant confusion amongst patrons, inconsistencies across local 
government jurisdictions, impose anti-competitive regulations between 
competitors and place further unacceptable and unnecessary compliance 
burdens on hotel and hospitality businesses.”—Hospitality Industry 
Association submission. 

 “Local Governments may not respond in the same way to community 
concerns about ETS exposure and this mechanism does not provide a 
consistent level of protection across the State. [We] agree [that] existing 
controls in outdoor public spaces are adequate and that there is no need to 
extend them.”—Hospitality Industry Association submission. 

Some submissions raised concerns about the potential impact on business. These 
included increased responsibilities relating to enforcement and education; increased 
consumer annoyance and dissatisfaction which could result in a lack of return 
business and complaints; and difficulties for businesses with multiple outlets which 
would have to ensure staff working in different locations would be aware of the 
varying local laws. 

“Local Governments have shown a propensity in the past to implement laws 
with minimal community consultation that vary significantly between local 
government areas. This has the potential to create confusion for smokers and 
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non-smokers ...; put the burden on small business to interpret and manage 
the change; and make it confusing for businesses with multiple outlets to 
ensure that correct local laws are implemented.”—Tobacco Company 
submission. 

Several submissions from Local Government Authorities which opposed the option 
also expressed concern about inconsistency, potential confusion and resourcing 
issues. 

“In order to ensure a consistent approach across the State, it is recommended 
that any proposal to regulate smoking in outdoor areas under Local 
Government control, be applied State-wide.”—Local Government Authority 
submission.  

“Differing regulations between LGAs will create inconsistency between LGAs 
and confusion to smokers about where and when the regulations apply.”—
Local Government Authority submission. 

One Individual submission expressed concern about the potential high level of 
enforcement by some Local Governments.  

“Local governments should not have policing powers here. This is going to 
result in “over-policing” on individuals wherever they are. If given legislative 
powers to enforce and prosecute, I fear that many councils will use the Act in 
order to increase revenue. And I fear that some councils will “go overboard” in 
implementing the policy.”—Individual submission. 

However another submission argued that the approach would not be effective 
because local governments would not be responsive to community concerns about 
ETS exposure. 

“Local governments are not responding to community concerns about ETS 
exposure and this option of imposing a ban does not provide a consistent 
level of protection across the state - in fact currently it provides absolutely NO 
PROTECTION. Legislate for 100% ban across the whole state as Tasmania is 
doing.”—Individual submission. 

Summary and Analysis 

Although a wide diversity of views were expressed regarding this option, most (70%) 
of the submissions were supportive or partially supportive of the option, and just over 
two-thirds of local government submissions indicated support or partial support.  

It is arguable that Local Government Authorities already have the power to make 
decisions about smoking restrictions within their area, and it is not intended that this 
should change.  Discussing the Tobacco Products Control Amendment Act 2009 in 
Parliament, the Minister for Health, the Hon Dr Kim Hames MLA clearly stated that 
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“There will be no change in the ability of local government to make decisions about 
banning smoking.”22 

Section 107 E of the Tobacco Products Control Act states:  

107 E. Local government legislative power not affected 

Nothing in section 107A, 107B or 107C is intended to limit the power 
conferred on a local government by the Local Government Act 1995 or any 
other Act to make local laws about matters mentioned in those sections. 

However there is still considerable confusion and concern regarding this issue and 
the matter could be clarified and placed beyond doubt.  Many Local Governments 
may never use this power. However in certain circumstances, where there is a risk to 
public health and significant concern within the local community, an amendment 
would end the current uncertainty and ensure that Local Governments could respond 
to these local concerns in an appropriate manner. 

The potential for inconsistencies between local government authorities is noted. 
Amending the Act and the Regulations to provide Local Government with the power 
to regulate smoking in outdoor areas under their control, for example in pedestrian 
malls and public transport waiting points would clarify the issue and provide flexibility 
for local government to respond to local needs and circumstances.  

In common with the response in previous options to concerns about enforcement, 
experience in WA and other jurisdictions demonstrates strong public support for 
smoking restrictions and that when supported by education and signage, the 
legislation is largely self-enforcing. 
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2.8 Option 6—Introduce a complete ban on smoking in all outdoor 
eating areas 

The Proposal 

The proposal was to:  

 require all outdoor eating areas, including those in licensed premises, to be 
smoke-free by a specified date. 

There were 48 submissions on this option. Almost three quarters (73%) of 
submissions supported the proposal, a further 4% indicated partial support and 23% 
were opposed to it. 

All but one of the Industry stakeholders were opposed to the proposal, with one 
stakeholder indicating partial support (a Tobacco Retailer). 

There was strong support from NGOs, Local Government and Arts and Sports 
Organisations. Among Individuals, the majority of submissions (7) supported the 
option and three were opposed. 

Supporting Arguments 

There was strong support for the proposal from NGOs. 

“Yes, [we] support introducing a complete ban on smoking in all outdoor 
eating areas. [We] did not support the concession... in the Tobacco Products 
Control Amendment Act 2009 WA, which provided an exemption to permit 
smoking in fifty per cent of outdoor beer gardens. This concession is 
inconsistent with the objectives of the Tobacco Products Control Act 2006 
WA, the Tobacco Products Control Amendment Act 2009 WA, and its 
Regulations all of which are designed to limit exposure of employees and the 
community to the harmful effects of second-hand smoke.”—NGO submission. 

“The current exemption does nothing to control the drift of tobacco smoke into 
the supposed smoke-free areas resulting in smokers and non-smokers being 
exposed to second-hand smoke.”—NGO submission. 

“[We] strongly support the complete ban on smoking in outdoor eating areas 
proposed in Option 6. We recommend the ban is accompanied by 
government- funded public education to ensure the burden of informing 
patrons of a new smoking ban is not left to business proprietors. We 
recommend the ban is implemented and education is commenced as soon as 
reasonably possible.”—NGO submission. 

 “…concentrations of smoke in any area will be a nuisance and health risk to 
those located adjacent to that area.”—Local Government Authority 
submission. 
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Some submissions argued that a complete ban on smoking in outdoor eating areas 
is a key element in protecting patrons from environmental tobacco smoke (ETS) 
exposure. NGOs argued that under the current laws in WA, if a non-smoker sits in or 
near a smoking zone, they may experience prolonged exposure to second-hand 
smoke, which constitutes both a health hazard and an unpleasant public nuisance.  

“Regular second-hand smoke exposure indoors has long been established as 
a cause of serious disease, including cancer. The exposure levels that cause 
disease have been well characterised. Importantly, recent evidence reveals 
that exposure levels to second-hand smoke outdoors can in fact approximate 
the levels known to cause serious disease indoors.  Research shows that 
outdoor tobacco smoke levels can be considerable in close proximity to active 
smokers, and that a person sitting a few feet downwind from a smouldering 
cigarette is likely to be exposed to substantial levels of contaminated air.”—
NGO submission. 

NGOs also argued that a complete ban will also prevent confusion and 
inconsistencies associated with smoking zones. Submissions highlighted information 
from a 2007 discussion paper produced by the Queensland Government,23 which 
has informed a review of smoke-free laws in that state.  The discussion paper 
highlights the problems associated with Designated Outdoor Smoking Areas 
(DOSAs), an option similar to the smoking zone option available to certain licensed 
premises in WA. The Queensland discussion paper revealed that there was 
considerable confusion about the definitions of ‘outdoor’ and ‘enclosed’ places, 
which affected DOSA locations and exposed non-smoking patrons to second-hand 
smoke. The discussion paper also highlighted concerns raised by NGOs and 
community members about smoke-drift from DOSAs into surrounding outdoor and 
enclosed areas. 

Submissions also presented evidence that a complete ban on smoking in outdoor 
eating areas would be well-accepted by the Western Australian community.  One 
respondent provided data from a 2008 survey undertaken for Cancer Council WA 
which showed that public support in WA for a complete ban on smoking in al fresco 
dining areas was very high, especially among non-smokers.  The majority of 
respondents also believed that a ban of this kind would help reduce smoking in the 
community.24  

“We anticipate that some proprietors may mount the argument that smoking 
bans in outdoor eating areas will impact negatively upon business. We 
respond by noting the 2007 Queensland discussion paper mentioned 
previously, which highlights 2006 research that found that only 9% of 
Queensland respondents said they visited outdoor eating or drinking places 
less often, while 30% said they were in fact visiting more often since the July 
2006 laws were introduced.  We predict that a similar effect will be seen in 
Western Australia.”—NGO submission. 
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“Banning smoking in outdoor eating areas will also contribute towards an 
important cultural shift. As noted in the discussion paper a ban on smoking in 
outdoor eating areas will help to de-normalise smoking, and add that it will 
also reduce children’s exposure to poor role-modelling. Smoke-free social 
settings also support smokers trying to quit.”—NGO submission. 

Several submissions argued that this measure would resolve existing confusion and 
streamline enforcement. 

“The [Local Authority’s] Health Services are of the view that this will assist 
enforcement officers, business and patrons by removing confusion and any 
scope for disagreement/ interpretation with regard to which section of an 
outdoor eating area is acceptable to smoke within.”—Local Government 
Authority submission. 

“[We] strongly support a ban on smoking in all outdoor areas where food is 
served, regardless of the liquor licensing arrangements in place. [We] have 
good evidence that such a move would be well received by the public, given 
that the vast majority of West Australians do not smoke and welcome smoke 
free environments. A survey.... of around 200 visitors to Rottnest island in 
2009 found that 81% supported a ban on smoking in all outdoor eating areas 
of WA.”—State Government Department or Agency submission. 

“Current law is confusing and discriminatory. 50% rule without guidelines is 
open to abuse and in some instances treated with contempt by some 
publicans.”—Local Government Authority submission. 

“Current legislation providing liquor licensed premises with the ability to have 
a smoking zone of up to 50 per cent of the whole outdoor eating area, is 
confusing and open to misinterpretation by both the licensee and patrons.”—
NGO submission. 

NGOs expressed concern that the current legislation allows for the public and 
employees to continue to be exposed to ETS.  The Australian Council on Smoking 
and Health reported in their submission on research which they conducted in March 
2011, in which significant levels of fine particulate pollution (PM2.5) were found in 
outdoor smoking areas in licensed premises in Perth. They argued that the current 
legislation does not adequately protect the public and staff who work in outdoor 
eating areas who continue to be affected by ETS. 

NGOs also highlighted some examples of confusion and misinterpretation. One 
submission described visiting several liquor licensed premises in Perth in March to 
measure air quality in outdoor eating areas.  

“On several occasions, the 50% arrangement was misinterpreted. For 
example, in one venue, every second table was marked ‘smoking’ as this was 
intended to meet the 50% smoking arrangement. Also ‘smoking’ patrons were 
seen to smoke on the border of the non-smoking and smoking areas to allow 
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themselves to continue to socialise with their non-smoking friends. Whilst this 
technically is permitted, it allows for smoke drift into non-smoking areas.”—
NGO submission. 

NGOs argued that introducing a complete ban on smoking in all outdoor eating 
areas, including those in licensed premises, would create consistency in terms of 
protection from ETS, as well as eliminate confusion around arrangements for 
licensed premises to have a 50% smoking area.  

“This proposal would ensure a consistent level of protection from 
environmental tobacco smoke across all outdoor eating areas in WA.”—Local 
Government Authority submission. 

Opposing Arguments 

There was strong opposition to the proposal from Industry Groups (Hospitality 
Industry Associations, Tobacco Companies and Tobacco Retailers).  

One Tobacco Company reiterated arguments made in response to previous options, 
namely that outdoor smoking restrictions are unnecessary and disproportionate to 
the risk. The submission stated that the unconfined nature of outdoor settings, added 
to the presence of circulating air currents result in tobacco smoke being dispersed 
rapidly in most circumstances. It also means that non-smokers are rarely exposed 
involuntarily to tobacco smoke and that, with few exceptions, it is relatively easy for 
non-smokers to avoid tobacco smoke in outdoor situations. 

“Bans on adult consumers being able to smoke in outdoor public places are 
disproportionate and unnecessary on the basis of protecting public health. 
These bans will have an adverse effect on smokers and on venues. Smoking 
in public places can and should be resolved through common sense and 
courtesy.”—Tobacco Company submission. 

Submissions from Industry Groups also argued that the most recent amendments to 
the Tobacco Products Control Act, which came into effect in September 2009, have 
not been sufficiently evaluated and there is no evidence that further restrictions are 
required.  One submission argued that a review of the recent amendments should be 
undertaken after a “reasonable” implementation period of at least 18 months. 

“...the new laws impacting outdoor eating areas were only changed in 
September 2010. This was done at a cost to a number of small businesses 
who are now faced with further change only months after these regulations 
came into effect. There has not been adequate time allowed to bed these 
down or assess their effectiveness. Furthermore there has been no 
assessment on the economic impact to these businesses in an economically 
challenging time.”—Tobacco Company submission. 

“As the recent amendments came into effect 6 months ago, [we] argue a 
longer period of time is needed before additional changes are made. [We] 
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believe a sensible approach is needed when considering a strategy to ban 
smoking in outdoor settings. When a consumer enters a restaurant or café to 
order a meal and/or drink it is not reasonable to have legislation dictate where 
or if they might smoke if they move into an open air space.”—Hospitality 
Industry Association submission. 

“In restaurants, bars, cafes, discos and other entertainment establishments, 
proprietors should be free to decide whether to permit, restrict, or prohibit 
smoking in designated outdoor areas. We believe smoking should be allowed 
in outdoor public spaces, except areas intended primarily for children or 
where smoking could be dangerous. We therefore oppose moves to ban 
smoking in all outdoor eating and drinking areas.”—Tobacco Company 
submission. 

It was argued that the proposal might damage tourism: 

“Banning smoking at outdoor venues will cause confusion for overseas 
travellers, reducing their patronage at venues that rely on the economic 
contribution of tourism. This would surely impact disproportionately in our 
regions. The industry has invested heavily in outdoor areas to conform to the 
ban on indoor smoking and believes that to further burden industry would 
create serious economic loss for the small business sector.”—Hospitality 
Industry Association submission. 

An Industry Group (Hospitality Industry Association) also argued that there is no 
precedent that illustrates clear successes in reducing smoking rates and the risk of 
ETS by banning smoking in all outdoor eating areas.  Additionally, it called for 
evaluation of the impact of Tasmanian legislation introduced in March 2011 and 
noted that no other jurisdiction in Australia has followed Tasmania's lead in this area. 

“There is no justification or practical, evidentiary based basis to implement a 
complete smoking ban in all outdoor licensed eating areas in Western 
Australia, and such a proposal should not be considered without full appraisal 
of Tasmanian legislation in conjunction with detailed consultation with the 
hotel and hospitality industry.”—Hospitality Industry Association submission. 

Some submissions argued that there have been no reports of staff refusing to work 
in smoking areas, which they infer would indicate that there is no need for further 
regulation.  Additionally, since hotels and the hospitality industry do not primarily 
cater for children, to extent to which smoking was permitted on premises would have 
little impact on children. 

Some submissions from members of the public also felt that additional restrictions 
were unnecessary. 

“I feel that this will detract from the ambiance and enjoyment of smokers who 
enjoy a cigarette after (or even during) a meal. Provided an area is set aside 
(eg area where wind will blow away any ETS). I cannot see smokers smoking 
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during a meal with non smokers as this would indeed be rude and 
inconsiderate; they can, however be excused to exit to an area where such 
inconvenience is avoided.”—Individual submission. 

“Situations such as outdoor eating areas should be subject to negotiation with 
respective owners/customers.”—Individual submission. 

Summary and Analysis  

Slightly more than three-quarters of submissions (77%) indicated support or partial 
support for the proposal and 23% were opposed.  Many submissions provided 
evidence which demonstrates the high level of community support for this proposal, 
consistent with public opinion data summarised in the Discussion Paper. 

The main points raised in opposition to the proposal were that that outdoor smoking 
restrictions are unnecessary and disproportionate to the risk of harm to others; that it 
is relatively easy for non-smokers to avoid tobacco smoke in outdoor situations; and 
that current amendments to the legislation which relate to smoking in outdoor eating 
areas have not been in place sufficiently long to allow evaluation.  Moreover, it is 
unreasonable to demand compliance with a second round of changes so soon. 

The Government of Tasmania has announced its intention to prohibit smoking in all 
outdoor dining areas, including those which are licensed.  While Queensland, the 
Northern Territory and the ACT have implemented complete bans in non-licensed 
outdoor eating areas, most jurisdictions provide similar arrangements for licensed 
premises to have a 50% smoking area in outdoor eating areas in licensed premises.   

It is noted that the current legislation does not ensure a consistent level of protection 
from ETS for patrons or employees in all outdoor eating areas in WA.  Additionally, a 
number of submissions provided examples of inconsistent application of the current 
legislation provided.  Even if patrons sit in a non-smoking zone, they may experience 
prolonged exposure to second-hand smoke, which is both a dangerous to health and 
an unpleasant public nuisance. 

The view that there has been insufficient time to evaluate the full impact of the 
current arrangements is noted.    
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2.9 Option 7—Consider removing the smoking exemption applying to the 
Burswood Casino International Room. 

The Proposal 

The proposal was to 

 Remove the smoking exemption applying to the Burswood Casino 
International Room by a specified date. 

There were 40 submissions on this option. More than three-quarters (77%) 
supported this proposal,10% indicated partial support and 13% opposed it. 

The option was strongly supported by NGOs, Local Government Authorities and 
Sports and Arts Organisations.  All submissions from these groups (25) supported 
this measure except for one, which indicated partial support. 

The majority of Industry Groups (Hospitality Industry Associations, Tobacco 
Companies, Tobacco Retailers and Hospitality and Entertainment Stakeholders) 
opposed the measure (four submissions) with one submission (a Tobacco Retailer) 
supporting it and a further one (a Tobacco Company) indicating partial support. 

Among Individuals, there was majority support for the option.  Four submissions 
supported it, two indicated partial support and one opposed it. 

Supporting Arguments 

Submissions from NGOs, Local Government and Sports and Arts Organisations 
argued that there was a compelling rationale for removing the exemption on smoking 
bans in the Burswood Casino International Room given that the evidence on the 
dangers of exposure to environmental smoke (ETS) is overwhelming. 

Submissions were particularly concerned that the employees who work in the 
International Room continue to be exposed to, and harmed by, sustained and 
unacceptable levels of ETS.  The submissions argued that the exemption is 
inconsistent with duties placed upon employers to provide safe work environments 
and to ensure the health and safety of employees as enshrined in WA occupational 
safety and health legislation. 

“The current legislation allows the Burswood Casino International Room to be 
the only enclosed public and work place in WA where smoking is permitted. 
Clearly, this exemption puts commercial interests ahead of public health and 
is entirely inconsistent with current occupational health and safety legislation 
in WA.”—NGO submission. 
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“There is overwhelming evidence that SHS* is harmful to health. Most 
importantly, as confirmed yet again in an authoritative report from the US 
Surgeon-General, there is no safe level of exposure. Given the undeniable 
risks of exposure, no worker (staff, casual, contract or volunteer) should work 
in any area where this work entails exposure to SHS.”—NGO submission. 

“Casino Workers have every right to safe working conditions.”—State 
Government Department or Agency submission. 

Additionally, NGOs argued that the exemption undermines Australia’s obligations 
under Article 8 of the Framework Convention on Tobacco Control, which provides for 
the adoption and implementation of effective legislation to ensure protection from 
exposure to tobacco smoke in indoor workplaces. 

Some submissions argued that the exemption is inconsistent with disability 
discrimination laws and rights as it effectively bars people suffering from heart, 
respiratory and other relevant conditions from accessing and working in 
environments where ETS is present. 

Some submissions also made the point that the current ventilation system in the 
Burswood Casino is not adequate to protect against exposure to ETS. 

“The ventilation in the International Room is not adequate to protect Burswood 
Casino staff and non-smoking patrons from secondhand smoke —indeed, we 
submit that no ventilation system is adequate.”—NGO submission. 

The Safe Work Australia’s ‘Guidance Note on the Elimination of Environmental 
Tobacco Smoke in the Workplace’25 was referred to, which has been endorsed by 
the WA WorkSafe Commission, and states that: 

 there is no safe level of exposure to ETS; 

 given the health risks of environmental tobacco smoke, all Australian 
workplaces should be made completely smoke-free as soon as possible; and 

 mechanical dilution ventilation is not an appropriate method for eliminating 
exposure to ETS for any given level of smoking. 

 
Submissions from members of the public were also supportive of the proposal.  

“This will encourage all states to follow.”—Individual submission. 

“It will comply with the OH&S Act in workplaces.”—Individual submission. 

“The proposal would ensure a consistent level of protection from ETS across 
all enclosed public places across WA.”—Individual submission. 

 
* secondhand smoke, otherwise known as environmental tobacco smoke (ETS) 
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“No exceptions, no exemptions.”—Individual submission. 

There was also strong support from Local Government Authorities. 

“The current exemption for Burswood Casino is indicative of the level of 
influence big business has on shaping legislation. If the Burswood Casino is 
permitted to receive an exemption in the legislation, then all other businesses 
should have a similar right.  The [Local Authority’s] Health Services do not 
support this inequity and, therefore, strongly recommend that removal of the 
smoking exemption applying to the Burswood Casino International Room.”—
Local Government Authority submission. 

“Will bring all venues into alignment with the accepted practices, and under 
the same legislation. If the legislators allow this exemption to remain, then 
they send a message to all that they are not truly committed to the reduction 
of smoking in the community, and that the legislation lacks a moral 
standing.”—Local Government Authority submission. 

“Rules should be consistent and apply to all businesses.”—Local Government 
Authority submission. 

Some submissions were concerned that current renovations and expansion of the 
‘high roller room’ will result in smoking being allowed in a larger enclosed work place, 
with more staff and patrons exposed to ETS. 

Opposing Arguments  

Industry submissions (Tobacco Company, Tobacco Retailer and Hospitality and 
Entertainment Stakeholder) argued that the ‘Pearl Room’ is a genuine ‘high roller 
room’ and not a public venue for gamblers who wish to smoke. They argued that the 
smoking exemption provides benefits in terms of tourism which provides significant 
economic benefits to WA and that retaining the exemption is essential for Burswood 
to continue to compete for international high roller business predominantly from Asia. 

Submissions also argued that Burswood Casino already has extensive measures in 
place to minimise the impact of ETS of employees and patrons. 

“Burswood has demonstrated that it takes its responsibility to comply with the 
conditions attached to the exemption seriously. The conditions required by the 
exemption have been and continue to be met to minimise the impact of ETS 
on patrons and employees.”—Hospitality and Entertainment Stakeholder 
submission. 

“Burswood Casino has met all the requirements asked of them by the WA 
Government and Health.”—Tobacco Company submission. 

Submissions argued that the competition for international high rollers is becoming 
increasingly challenging. They noted that other Australian jurisdictions that attract a 
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high level of international high roller business (NSW, QLD and Victoria) also permit 
smoking in these facilities, as do other casinos in the region. Additionally 
submissions argued that marketing undertaken by casinos increases Australia’s 
profile as a tourist destination and that Burswood is well placed take advantage of 
Chinese patronage in the future.  

“... the vast majority of Asian high rollers smoke and the smoking exemption is 
a necessary component for high roller business. Removal would dramatically 
reduce visitation by international high rollers particularly from China...Smoking 
is an integral and expected part of the gaming experience for our international 
patrons and hence essential for Burswood to remain competitive in this 
area.”—Hospitality and Entertainment Stakeholder submission. 

“Burswood Casino could be placed at a competitive disadvantage and that 
international guests may bypass Perth for states where exemptions still 
apply.”—Tobacco Company submission. 

 
Submissions also suggested that removal of the exemption would have an adverse 
impact on employment.  One respondent cited a 2009 report by Allen Consulting 
Group undertaken for the Australasian Casinos Association26 which concluded that: 

 Tourism is a major export industry for Australia; 

 International evidence suggests that the contribution made by casinos to 
economic activity largely depends on the extent of casino revenue generated 
from tourists; 

 In 2007–08 international visitors to Australian casinos (including international 
VIP program players) spent $4.9 million (or an average $4,940 per visitor 
compared with $2,630 by international visitors not visiting casinos); 

 International VIP visitors spent $739 million during visits to Australia in 2007–
08 and often travel with an entourage who may spend significant funds in non-
casino businesses ($121 million in 2007–08); 

 International VIP program players provided 18% casino gaming revenue in 
2009–10 and their importance is growing; and 

 International tourists contributed over 25% of the total casino gaming revenue 
in 2009–10. 

 
Summary and Analysis 

Most respondents supported this option.  About 87% of submissions indicated 
support or partial support for this proposal, and 13% were opposed. 

All enclosed areas of casinos in South Australia, Tasmania and the ACT are required 
to be completely smoke-free.  Smoking is also banned in all casinos in New Zealand.  
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Exemptions still apply to ‘high-roller’ or ‘premium gaming areas’ of casinos in WA, 
Victoria, Northern Territory, NSW and Queensland. 

Key points raised in oppose to the option were that the management of Burswood 
Casino has fulfilled all conditions imposed on it by the Government and taken steps 
to minimise the impact of ETS exposure; that the smoking exemption provided 
economic benefits to WA; and that retaining the exemption was essential for 
Burswood to continue to compete for international high roller business predominantly 
from Asia.  

These views should be weighed against public health concerns and obligations to 
comply with occupational health and safety requirements.  Employees and patrons of 
the ‘high roller room’ are entitled to the same level of protection as any other 
employee or patron in a workplace or enclosed public place.  

Differing legislation across Australian states and territories are noted.   These 
matters might be appropriately addressed within a wider forum such as the 
Ministerial Council on Drug Strategy. 
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2.10 Option 8—Extend smoke-free legislation to include common shared 
areas of boarding and lodging houses and residential strata complexes. 

The Proposal 

The proposal was to:  

 Amend the Act and Regulations to include a legislative provision requiring that 
common areas in residential strata complexes and boarding/lodging houses 
are required to be smoke-free; 

 These areas may include main entrances and common property spaces to 
which a number of owners or visitors may have access;  

 Private residential units will not be required to be smoke-free under this 
proposal; and  

 The owner corporation or the proprietor of a boarding/lodging house would be 
responsible for posting of appropriate signs and ensuring that common areas 
that are enclosed public places, such as thoroughfares and car parks are 
smoke-free. 

There were 43 responses regarding this option. Sixty per cent supported it; 12% 
gave partial support and 28% were opposed. 

There was strong support for the proposal among NGOs.  Local government 
Authorities were also mostly supportive:  of these, nine submissions supported the 
proposal, four submissions indicated partial support and three were opposed.   

Among Individuals, six submissions supported the proposal, one gave partial 
support, and two opposed it. 

All Industry Groups which responded to this question (one Hospitality Industry 
Stakeholder, three Tobacco Companies and one Tobacco Retailer) opposed the 
option, except for one Tobacco Retailer. 

Supportive Arguments  

Submissions from NGOs supported the proposal, arguing that as well as reducing 
the health risks and public nuisance identified in the Discussion Paper, the proposal 
will also reduce fire risks associated with smoking in residential areas. 

NGOs argued that the proposal should be accompanied by public education about 
the new restrictions as well as a complaints mechanism. Submissions suggested 
that an accessible and effective complaints mechanism would be necessary to 
ensure that community members have appropriate recourse if they identify breaches 
of the legislation. A complaints mechanism would also assist compliance monitoring. 

NGO submissions also noted that NGOs are often contacted about this issue by 
members of the public. 
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“[We] receive regular complaints from the public in regard to this issue. Those 
who contact [us] are primarily non-smokers, concerned with the problem of 
smoke drift from common areas into their private smoke-free apartments. 
Currently, those affected are not protected from SHS* through a consistent 
legislative standard, and they have no choice but to try and resolve the issue 
with their body corporate or directly with those who smoke.”—NGO 
submission. 

“[We are] supportive of a consistent legislative standard to ensure protection 
from SHS across all common areas of residential strata complexes and 
boarding houses as opposed to relying on action from individual proprietors or 
strata corporations.  As referred to previously, while legislation of this nature is 
likely to be broadly accepted, it should be accompanied by effective 
community education... WA would not be alone if this legislation is introduced, 
with NSW and Queensland having smoking restrictions in common areas of 
apartment blocks.”—NGO submission. 

Some submissions from Local Government Authorities raised concerns about the 
current inequitable approach and cited concerns regarding enforcement issues.  

“A consistent legislative standard would provide protection from exposure to 
environmental tobacco smoke in all common areas of boarding/lodging 
houses and strata complexes reducing confusion and inequity.”—Local 
Government Authority submission. 

“Having the legislation in place would support proprietors of such 
establishments to restrict smoking. However, this would be almost impossible 
for local governments to enforce and should be on a self regulatory basis. It is 
felt that the owners or proprietors of such establishments can restrict these 
types of activities as part of their customer's conditions of stay or through 
strata/body corporate arrangements.”—Local Government Authority 
submission. 

“Agree—however may be difficult to enforce.”—Local Government Authority 
submission. 

Some submissions indicated partial support for the proposal, citing some concern 
about regulating private residences. 

“In principle I agree with the proposal. However, we are talking about a private 
business and private residences. I feel that the owners of such establishments 
should be given the option to declare their own premises "smoke-free" as 
determined by themselves. I also feel that the market place [customers] will 
dictate the development of smoke-free premises, and the pressures from the 
general public will force the owners to act for the better health and well-being 

 
* Secondhand smoke, or environmental tobacco smoke (ETS). 
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of the paying customer, and declare premises such as these smoke-free.”—
Local Government Authority submission. 

“The added workload and resources that would be required to "police" such [a 
measure] would add an unacceptable burden on the investigating agency, 
and is better controlled by the owners in these cases.”—Local Government 
Authority submission. 

Some felt that the proposed changes did not go far enough. One submission from an 
Individual described his experience and associated distress caused by this issue. 

“... My unit/premises is on the 1st floor. I have had problems with units on the 
ground floor smoking. The smoke wafts up and permeates my unit causing it 
to be not only unpleasant but extremely unhealthy.  My 11 year old son, nor I 
should not have to put up with the selfish unhealthy habit of other’s addictions.  
It has already been proven beyond a reasonable doubt that many health 
reports suggest people die from smoking... I have asked the tenants of this 
unit who smoke, if they could smoke by the pool. The tenants have flatly 
refused and blatantly told me they will continue to smoke in their house.”—
Individual submission. 

Opposing Arguments 

In general, submissions that were opposed to the option argued that common areas 
of residential strata complexes and boarding houses should be considered as private 
dwellings and that regulation is unwarranted. 

“[We] believe that the decision to smoke is a choice for adults, and the 
extension of smoke free legislation to encompass private property is 
disproportionate and undermines the principles of adult choice and personal 
autonomy.”—Tobacco Company submission. 

Industry submissions (Tobacco Companies) argued that these shared areas are in 
effect private homes and should be treated as such. The owners or managers in 
these dwellings should be able to deal privately with these considerations and 
ensure the requirements of non-smokers and smokers are met, rather than for the 
government to regulate on the matter.  In addition, each of these dwellings or 
complexes varies considerably in nature and it would be inappropriate to take a “one 
size fits all” approach.   In the case of strata complexes, it was the role of the Body 
Corporate, supported by a Strata Manager, to deal with these issues, in the same 
way that owners of houses decide where to allow smoking inside their homes or on 
their premises.    

“Banning smoking in common areas in residential complexes is unwarranted. 
This would effectively mean that residents who privately own or lease 
properties would not be able to smoke in shared areas such as courtyards, 
rooftops, barbeque areas and other places. In our view, this proposal would 
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set an undesirable precedent for regulating individual behaviour in private 
places.”—Tobacco Company submission. 

“In the privacy of my own room, house, hotel room, caravan, car or anywhere 
I enjoy my privacy such restrictions are anathema to the personal freedom of 
the individual. The recent case of a Strata Plan Management order to ban 
smoking within the complex denies the right of the individual. In this case the 
majority rule option should not be imposed on any minority.”—Individual 
submission. 

Summary and Analysis 

Almost three-quarters of submissions (72%) supported, or partially supported this 
proposal.   Submissions from NGOs stated that they receive a large number of 
complaints from residents affected by this issue. 

It must be emphasised that this proposal is restricted to common areas in residential 
strata complexes and boarding houses.  Private residential units would not be 
required to be smoke-free under this proposal. 

There is a degree of uncertainty about the extent to which the common areas of 
residential strata complexes are captured by the definition of an ‘enclosed public 
place’ under the Strata Titles Act 1985.  Complaints on the matter are currently dealt 
with through strata companies or strata councils on an individual basis.  As outlined 
in the Discussion Paper this arrangement is both inefficient and inequitable.  It is 
anomalous that Western Australians are protected from ETS in public places but are 
denied protection from ETS exposure in common areas in densely-populated 
residential complexes.   

Some submissions opposing the proposal expressed the view that smoking in 
private residences should not be regulated but should be dealt with on a case-by-
case basis.   Some Local Governments raised questions about how an option of this 
kind might be enforced. 

The proposal also relates to boarding houses.  Residents of boarding houses are not 
protected from exposure to ETS in common areas, unless policies have been 
introduced by individual proprietors.  Many residents of boarding houses have 
complex medical and social problems27 and may experience difficulty in negotiating 
with proprietors or other boarding house residents to implement measures to reduce 
exposure to ETS in these common areas. The health effects of exposure to ETS, 
especially prolonged exposure, can compound existing health inequalities for this 
group. There is also a risk of ETS exposure for employees or community workers 
who support residents in these facilities. 

As noted in the Discussion Paper, restrictions over smoking in apartment blocks 
apply in NSW, where smoking in common areas that are accessible by the public is 
prohibited under NSW legislation (Smoke-free Environment Act 2000).28  Examples 
of areas covered by the Act are main entrances and stairwells.  There are no 
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statutory laws that regulate smoking in the private areas of residential places 
although there is some case law in which the NSW Consumer Trader and Tenancy 
Tribunal has ruled on this issue.*  

There appear to be clear benefits for the public and for residents, owners and 
occupiers in providing certainty on this matter.  Implementing the proposal would 
ensure that all common areas of residential strata complexes and boarding houses 
would become smoke-free. Under the proposal common areas could include main 
entrances, stairwells and other shared places to which a number of owners or 
visitors may have access.  

 

 
* See, for example:  http://www.austlii.edu.au/au/cases/nsw/NSWCTTT/2006/739.html 

 

http://www.austlii.edu.au/au/cases/nsw/NSWCTTT/2006/739.html
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2.11 Option 9—Amending the defence provision permitting display of 
tobacco products by specialist tobacco retailers 

The Proposal 

The proposal was to: 

 Amend the Act to remove the exemption in Section 23(4) completely within 
two years to bring all retail outlets into alignment across WA, as has been the 
case in other jurisdictions such as NSW.  

 Amend the Act to remove the exemption for specialist retailers to publicly 
display up to one square metre of tobacco products, to bring them more 
closely in alignment with the complete bans on product displays for all other 
tobacco retailers.   

 Amend the Act to require specialist retailers to provide the evidence of 2004–
05 financial information as well as more recent financial data to show 80% or 
more of their current business is derived from tobacco sales. The simplest 
approach could involve inclusion of an additional requirement to provide 
financial records for the most recently completed financial year to show that 
80% or more of current business is still derived from tobacco sales. 

There were 41 submissions on this option. More than half (56%) supported the 
proposal, 15% offered partial support and 29% were opposed to it. 

All submissions from NGOs supported the proposal. There was strong support from 
Sports and Arts Organisations with four submissions indicating support and two 
submissions indicating partial support. 

A majority of submissions from Local Government Authorities also supported the 
proposal.  Eight supported it; four were partially supportive and three were opposed.  

There was a mixed response from Industry Groups.  Four opposed it (two Tobacco 
Companies and two Tobacco Retailers) and three supported it (one Hospitality and 
Industry Association and two Tobacco Retailers). 

The majority of submissions from Individuals opposed the measure (five opposed 
and two supportive). 

Note:  No submission commented on the third dot point amendment listed under the 
proposal. 

Supportive Arguments  

NGOs urged the government to implement comprehensive display bans by 
amending the Act to completely remove the exemption in Section 23(4) with 
immediate effect. 
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“Display of tobacco products by specialist tobacco retailers is another 
exemption under the current legislation, which should be removed as soon as 
possible, in the interest of de-normalising smoking, reducing children’s 
exposure to tobacco displays, minimising environmental cues to smoke and 
creating a ‘level playing field’ for all retailers.”—NGO submission. 

Submissions from NGOs argued that providing an end date for the exemption had 
been well-accepted in NSW, and proposed in Tasmania. 

“Specialist tobacconists should be familiar enough with their products not to 
need any further labelling, and the displays can only be regarded as 
advertising, which is illegal. There should be no displays visible to the 
outdoors, of tobacco or related equipment.”—State Government Department 
or Agency submission. 

There was also some support among Industry Groups with some submissions urging 
the Government to remove the exemption and establish a level playing field for the 
tobacco retailing sector. 

“[We] were disappointed to see that the provisions which commences 22 
September 2010 were not extended to retailers currently operating as 
specialist tobacconists. In our view, the Regulations should apply equally to all 
industry participants at the same time, so there is a fair and equitable 
application. ...In the interests of equity and fairness for all tobacco retailers, 
[we] request that all references to the singling out of specialist tobacconists 
are removed from the Regulations.”—Tobacco Retailer submission. 

Some Industry Groups argued that providing an exemption to one class or format of 
retailer was not competitively neutral from either a sales or cost perspective.   

“…retailers who are subject to a full display ban whilst others are not face a 
likely disproportionate impact on their sales.  Further, retailers who are subject 
to full display bans have already been forced to spend significant resources… 
to engineer and install full display cover solutions at their stores in recent 
years whilst specialist tobacconists have not.”—Tobacco Retailer submission. 

“...providing an ongoing exemption to specialist tobacconists undermines the 
overall policy intent behind the introduction of display restrictions (as is 
acknowledged in the Discussion Paper). The policy intent behind in these 
bans [sic] is to decrease the incidence of impulse purchase, take-up by young 
smokers and to make it easier for currently addicted smokers to quit. 
Providing a display exemption for specialist retailers runs directly counter to 
these objectives.”—Tobacco Retailer submission. 

“[We] acknowledge that, to date, the intent of providing display exemptions 
has been to assist a small number of businesses who derive their income 
solely or significantly from tobacco products. If, however, this is the case and 
if the exemption is to be characterised as a genuine transitional measure it is 
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imperative that such exemptions be phased out as soon as possible.”— 
Tobacco Retailer submission. 

There was also support from Local Government Authorities and some Individuals. 

“[We are] of the view that legislation of this kind should be applied equally and 
without exception.”—Local Government Authority submission. 

“These measures would ensure that environmental cues to smoke provided 
by the display of tobacco products and smoking implements are minimised in 
all retail outlets. These measures would reduce children’s exposure to 
cigarette displays and contribute to de-normalising smoking”—Individual 
submission. 

Opposing Arguments  

Some submissions were concerned about the impact on small specialist retailers, 
arguing that since tobacco display bans would have a disproportionately larger 
adverse impact on specialist tobacconists than general retailers, the exemption for 
specialist tobacconists was justified and should remain. Others argued that given the 
small number of specialist retailers in WA the impact of displays was already 
minimal. 

“It is difficult to see how revoking the display exemption for ten* specialist 
tobacconists in the state would result in any public health gains. These 
particular retailers derive 80% or more of their gross turnover from tobacco 
products. Tobacco retailing is the primary purpose of their business and their 
customers are adult smokers who enter with the intention of purchasing 
tobacco products. Given these facts, the Department should consider the 
disproportionately adverse impact a display ban would have on these 
businesses.”—Tobacco Company submission. 

“Furthermore, there are only two Specialist Tobacconists in Western Australia 
and these outlets rely heavily on the sale of tobacco products to make a living. 
The exemption was granted in the first place to allow these retailers to 
compete effectively with limited impact on their overall business. A reversal of 
this decision would have an adverse impact on competition and on their 
business and encourage a shift of their sales volume to larger chain stores 
that are more likely to be considered a destination for tobacco products, in the 
absence of visibility.”—Tobacco Company submission. 

“These measures would NOT create a level playing field for all retailers in WA 
which sell tobacco products.  Outlets deriving more than 80% of their sales 
from tobacco rely on the sale of legal products.  If it became ‘a level playing 

 
* The DOH knows of only two specialist tobacconists operating in WA. 
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 specialist 

field’ they would no longer be perceived as a specialist and therefore turnover 
would decline - their livelihood.”—Tobacco Retailer submission. 

Some submissions noted that as the current regulations have only been in place 
since September 2010, it was inappropriate to review or change them after such a 
short period of time.   

A submission from a tobacco company provided a report from Ernst and Young on 
the ‘Impact of Proposed Regulation and Licensing of Tasmanian Specialist 
Tobacconists’.29  The submission argued that although the report refers to 
Tasmania, the material was pertinent to the situation in WA, as the ratio of
tobacconists that have a display exemption compared to the total retail universe in 
both states is comparable.   The Ernst and Young report concluded that any benefit 
which would result from a removal of the retail display ban exemption for specialist 
tobacconists would be likely not only to be minimal, but also to place a substantial 
financial burden on specialist tobacconists, who would have to refit their premises 
and potentially incur other costs. 

Some submissions from Local Government Authorities argued that a person entering 
the business of a specialist tobacconist has already made the decision to purchase 
tobacco products and so there is no need to place the product out of sight.  Others 
recommended that tobacco products should not be visible to the general public. 

 “They should be able to display the products they sell within their shops but 
would restrict the displays so that the goods are not visible to the general 
public. They should however be able to advertise that they do sell tobacco 
products within without advertising brand names....”—Local Government 
Authority submission. 

Summary and Analysis 

Diverse views were expressed in response to this proposal.  Around 71% of 
submissions indicated support or partial support for the option and 29% were 
opposed. 

Some Industry Groups (Tobacco Companies and Tobacco Retailers) maintained that 
specialist retailers would suffer adverse effects if the exemption were to be removed, 
and another Industry Group (a Tobacco Retailer) argued for consistent application of 
the Regulations.  Currently all other tobacco retailers in the State are required to 
place their tobacco products and smoking implements out of sight, whereas a 
specialist tobacconist is permitted to publicly display up to one square metre of 
tobacco products.   

Removing the exemption which permits specialist tobacconists to display tobacco 
products and smoking implements would ensure that environmental cues to smoke 
are minimised, reduce children’s exposure to cigarette displays, and contribute to the 
de-normalisation of smoking.    
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As noted in the Discussion Paper, most other Australian jurisdictions have a total 
ban on display of tobacco products in place, or have announced their intention to 
introduce such bans.  
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2.12 Option 10—Amend the requirements relating to the size and display of 
price boards and price tickets and include new graphic health warnings 

The Proposal 

The proposal was to: 

 Amend the Regulation to require the size of price boards to be reduced to A4 
size, and only allow them to be displayed when price tickets are not on public 
display on the outside of tobacco storage units at the same premises; and  

 Amend the Regulation to require that the public display of price boards or 
price ticketing for tobacco products must be accompanied by the display of a 
graphic health warning sign, from a selection of the most effective of the 
current Commonwealth health warnings for tobacco products. 

There were 43 submissions on this option.  More than half (53%) supported the 
proposal, 21% indicated partial support and 26% were opposed to it.  

Local Government Authorities were largely in support of the option.  Ten 
submissions supported it, three indicated partial support, and two were opposed to it. 

There was strong support from Sports and Arts Organisations, with four submissions 
supportive and two partially supportive. 

There was a mixed response from NGOs.  Two submissions were supportive, one 
was partially supportive and two opposed the proposal. 

Most Industry Groups did not support this option.  One submission supported the 
option, three gave it their partial support, and five submissions opposed it. 

Supportive Arguments 

Those submissions which supported the option did not generally provide detailed 
comments on the proposal. There was strong support for the display of graphic 
health warnings among Local Government Authorities. 

 “The [Local Authority’s] Health Services are supportive of such an 
amendment to bring WA requirements for the display of price boards and 
tickets into line with the majority of other States.  The display of graphic health 
warnings at the point of sale is also supported.”—Local Government Authority 
submission. 

Opposing Arguments 

Several submissions from NGOs opposed the proposal on the basis that in their 
views, it did not go far enough.  It was argued that price information is a form of 
tobacco promotion and promoted smoking, and should be prohibited as soon as 
possible.  
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“[We] do not support this option as proposed and instead recommend a 
stronger approach. Price information promotes the availability of tobacco 
products and is essentially a form of tobacco promotion. We recommend that 
display of price boards and price tickets is completely and immediately 
abolished...”—NGO submission. 

Several submissions argued that the only signs at point of sale should be: 

 A warning sign stating that it is illegal to sell tobacco products to minors; and  

 A sign no larger than A4 size stating that ‘Tobacco is sold here’. 

Additionally they argued that a price list should remain available for viewing upon 
customer request, but recommended that the Quitline logo no longer be included on 
the top of the price list.  Instead, they recommended that the Quitline logo be 
replaced with a graphic health warning. 

“[We] recommend that price not be displayed in this way because price 
boards act as an advertisement for tobacco products and promote smoking. 
Further, if information on price is required by the purchaser, [we] recommend 
that this information be shown to a prospective purchaser in the form of a 
printed A4 page, the contents and form of which is prescribed by regulations. 
The Quit line or logo should not be printed on the information sheet.”—NGO 
submission. 

Several Industry submissions argued against the proposal to reduce the size of price 
boards.  Submissions argued that A4 size price board would not be large enough to 
list the products for sale, would be unreasonably difficult for adult consumers to read 
from behind the counter, and would effectively deprive customers of information 
about alternative products and pricing. 

 “Price boards are an important component of tobacco retailing, in particular 
under a retail display ban. We do not believe that it is necessary to reduce the 
size of a price board to A4... The use of a 49cm x 32cm price board is 
required to ensure that there is a fair representation of all brands, and also to 
minimise conversations about tobacco between team members and 
customers. Without a price board which is sufficiently legible and 
representative of a number of popular selections, customers may be forced to 
ask multiple questions regarding available brands, products and prices. This 
could increase the incidental viewing of tobacco products and challenge the 
spirit of the legislation.”—Tobacco Retailer submission. 

Some submissions argued that if the WA Government did wish to amend price board 
requirements, then the New South Wales approach should be considered.  In NSW, 
tobacco retailers may use a price board or price tickets on the outside of tobacco 
displays, but not both.  This approach is considered workable for staff members for 
identifying products when serving customers and re-stocking.  
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One submission from a Tobacco Retailer suggested that if WA were to prohibit price 
tickets, then it should permit the use of ‘selection aids’ in addition to a price board. 
This submission stated that selection aids are in use in their stores in Victoria, NSW 
and NT, where price tickets have been prohibited. These ‘selection aids’ help staff to 
locate tobacco products quickly and:  

  include brand name;  

  uses a font size no greater than 11 point; and  

  uses black text on white background with the style and colouring the 
minimum required to identify (but not promote) products.  

“We believe that the use of selection aids will help to minimise the case of 
incidental viewing as customer service representatives will be able to 
efficiently locate and retrieve the requested tobacco product.”—Tobacco 
Retailer submission. 

Some respondents were concerned that further changes could be introduced less 
than twelve months after tobacco display bans took effect. 

“Over 3,000 businesses in WA were required to make significant changes to 
their retail outlets to comply with display bans when they took effect on 22 
September 2010 and they are still getting used to those changes.”—Tobacco 
Company submission. 

One submission provided information from a Deloitte report commissioned by the 
Australian Association of Convenience Stores,30 which contained an assessment of 
the costs of retail display bans across various state jurisdictions.  The report argued 
that limiting consumer price information led to an increase in transaction times and 
staff training.   

Some Industry submissions did not support changes to price tickets and price 
boards, but did support an updating of the graphic health warnings used at the point 
of sale.  

“While [we are] …supportive of the display of a graphic health warning in 
relation to the sale of tobacco, which is consistent with other Australian 
jurisdictions, we do not support the change in the display of price boards/ 
tickets.”—Tobacco Retailer submission. 

Other submissions argued there was no benefit in displaying graphic health warnings 
at point of sale. 

“Where tobacco products are fully hidden from view, [we] do not believe there 
is a need for graphic warnings or indeed any warnings to be displayed—
particularly where these graphic warnings are displayed on the product. It can 
be difficult for retailers to find space to display these signs—particularly where 
a price board is not used. Should the Government wish to proceed with the 
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requirement for display of a graphic health warning sign, [we] recommend that 
the Government adopt a similar approach to Victoria where the graphic 
warnings required are a maximum A4 size.”—Tobacco Retailer submission. 

Summary and Analysis 

Most (74%) indicated support or partial support for the option and just over a quarter, 
(26%) were opposed to it.   

The Discussion Paper described regulations currently in force in other Australian 
States and Territories.  NSW and the NT permit the display of either a price board, or 
shelf tickets, but not both.   Large, full-colour graphic health warnings have been 
mandated in Tasmania and Victoria. 

The DOH is aware that numerous complaints have been made regarding the visibility 
and prominence of price boards in WA. This is particularly anomalous given the ban 
on the display of tobacco products. 

While it was been argued that the display of price boards can constitute a form of 
tobacco promotion, the point was also been made that it is reasonable to allow the 
display of limited price information to assist retailers and consumers.   One way of 
striking a balance between the opposing views could be to amend the Act and 
Regulations to permit the display of either an A4 size price board or price tickets 
that meet specified requirements in relation to size and information.   

Also included in the Option is the proposal to remove the requirement for the display 
of the QUIT logo on price boards. Concerns have also been expressed about the 
presence of the Quitline logo on price boards for tobacco products. NGOs argue that 
linking information on the availability and price of tobacco products with a well 
recognised smoking cessation service is inappropriate and should be discontinued. 

Health warnings are an important part of the Government’s efforts to educate 
smokers about the health effects of smoking.  The display of a graphic health 
warning in outlets where price tickets or a price board is displayed would provide 
smokers and recent quitters with a strong visual reminder of the health risks 
associated with smoking. 

 

 

 

 

 



 

 

63

2.13 Option 11—Introduce a requirement that tobacco can only be sold by 
persons over the age of 18 years 

The Proposal 

The proposal was to: 

 Amend the Act to ensure that employees under the age of 18 years would not 
be permitted to sell tobacco products in retail outlets.  

 
There were 43 submissions on this option. More than three quarters (77%) 
supported the proposal, 9% indicated partial support and 14% were opposed. 

All submissions from NGOs and Sports and Arts Organisations strongly supported 
the proposal.  The majority of Local Government Authorities were also supportive of 
the proposal, with 12 submissions supportive, one partially supportive and two 
opposed. 

The majority of Individual submissions supported this proposal.  Four respondents 
supported it, two were partially supportive and one opposed it. 

There was a mixed response from Industry Groups.  It was supported by two 
Tobacco Retailers and a Hospitality Industry Association; partially agreed to by one 
Tobacco Company; and opposed by two Tobacco Retailers and one Tobacco 
Company. 

Supportive Arguments 

NGOs argued that this measure should be supported as there is evidence that young 
people under the age of 18 years may be more likely to sell tobacco to minors and to 
lack the confidence to ask for proof of age.  Some submissions also argued that 
there should be consistency between alcohol and tobacco legislation. 

“As with alcohol, tobacco should only be sold by persons over the age of 18 
years. As shown in the Department’s discussion paper, young people less 
than 18 years can be more likely to sell to minors and/or to their peers and 
less likely to ask for identification or refuse sales.”—NGO submission. 

“..need to be consistent - if you have to be 18 or older to purchase tobacco 
products then the same age should apply to the person selling that 
product.”—Local Government Authority submission. 

Several NGO submissions also argued that Australia is obliged to prohibit anyone 
under the age of 18 from selling tobacco products under the international Framework 
Convention on Tobacco Control (FCTC) (Article 16).  

 “[We] believe there would be reduction in the sale of tobacco products to 
minors if all people involved in the sale of tobacco were required to be 18 
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years or over. This new arrangement would be consistent with the sale of 
alcoholic drinks. Under FCTC Article 16 (7) Australia is obligated to prohibit 
anyone under the age of 18 years from selling tobacco. Research shows that 
underage sellers are more likely to sell to underage buyers.”—NGO 
submission. 

One submission reported on a 2011 survey of Western Australians which showed 
strong public support for making it a requirement that people who sell tobacco 
products must be aged over 18 (non-smokers, 94%; smokers 90%).15  

There was also some support for this proposal among Industry Groups (Hospitality 
Industry Association and two Tobacco Retailers).  One Tobacco Retailer reported 
that they already complied with this proposal. 

An Industry Group (Tobacco Retailer) and some Individuals indicated partial support 
for the proposal, but recommended that there should be an exemption for smaller 
retailers and family run businesses. 

“...it is incongruous that employees under the age of 18 years of age be 
permitted to sell cigarettes. However, provision should be made where, under 
certain circumstances this may occur (eg small family run businesses); here 
relaxation and exemption of the law could occur. Similarly businesses that 
employ younger persons should not be penalised when occurrences, beyond 
their control, permit younger people to man the “cigarette counter”. It needs 
be understood that the person selling the items be aware of the legal 
requirements of selling and even be counselled in such a way that they are 
aware of the product they are selling.”—Individual submission. 

Opposing Arguments 

Several submissions argued that the proposal would have a negative impact on 
small business, particularly small family-run outlets. Some submissions also argued 
that it could have a negative impact on employment options for young people, 
particularly in supermarkets which are significant employers for this age group. 

“[We do not] support option 11, where employees over the age of 18 are 
required to sell cigarettes. Our main concern is the impact that this would 
have on small shops, many of whom employ young family members and/or 
juniors to assist in running their business. Wages and overheads would go up 
as a result of the need to employ people over 18 and put further pressure on 
already struggling small businesses, particularly small family businesses.”—
Tobacco Company submission. 

Some submissions argued that appropriate training rather than age restrictions was 
more important in preventing sales to minors. 

“I do not feel that this is necessary as the shop assistants treat the sale of 
these as just general grocery items. There should be a requirement for the 
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owners of the business to put all shop assistants through a recognised 
training program in regard to illegal sale of tobacco products, as a part of their 
induction program. If any assistant has not been through the program, then 
they should not be able to sell the product.”—Local Government Authority 
submission. 

A Tobacco Retailer argued that the proposal was likely to have considerable 
operational ramifications for retailers of all sizes, particularly on staff rostering and 
customer service.  This submission argued that the measure could negatively impact 
on the ability of businesses (particularly those such as supermarkets) to employ staff 
below the age of 18 and to roster these staff across the business.  The submission 
also made the point that some customers could be inconvenienced if staff members 
aged under 18 were not permitted to serve them, even when they were rostered to 
work near tobacco displays.  

 “These younger staff members, as full members of store teams, work at 
checkouts and the customer service desk where they will be involved in 
selling a range of products including mobile recharge vouchers, razor refills, 
tobacco and other controlled products. Currently each of these staff members 
receive training in relation to the appropriate sale of these products including 
the age/ID requirements around the sale of tobacco products. In [our] 
experience, there is no evidence demonstrating that staff members below the 
age of 18 are more likely to be involved/have been involved in the sale of 
tobacco products to persons under the age of 18. No other State/Territory in 
Australia has introduced similar laws.”—Tobacco Retailer submission. 

Some Tobacco Retailers made the point that the restrictions on the sale of alcohol 
by staff members under the age of 18 are not comparable to the sale of tobacco 
products, because:  

“...unlike liquor which is sold in separately managed licensed premises which 
do not employ any staff under 18, tobacco products are sold in a range of 
stores such as supermarkets/convenience stores which have traditionally 
employed a large number of staff under the age of 18.”—Tobacco Retailer 
submission. 

Summary and Analysis 

This option was strongly supported, with 86% of submissions indicating support or 
partial support for the proposal.  

The Department has also noted the very high level of public support for this 
proposal, as demonstrated by survey data presented in one of the submissions. 

Although smoking rates among young people have seen an encouraging decline in 
the past 15 years, a disturbing number of children continue to experiment with 
smoking each year.   
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There is evidence from interstate31 32 and Western Australian33 compliance 
monitoring activities that some sales people under the age of 18 years do sell 
tobacco products to minors.  As part of the Western Australian compliance survey, 
undertaken in 2011 (unpublished) young people were asked to estimate the age of 
the retailer who served them.  Retailers who were estimated to be less than 20 years 
of age were significantly more likely to sell cigarettes to children than retailers who 
appeared to be older.  Overall, 36% of retailers estimated to be less than 20 years, 
24% of retailers estimated to be 20–39 years and 26% of retailers estimated to be 40 
years and over sold cigarettes to young people in this compliance exercise.  It may 
be that younger sales assistants feel coerced into selling cigarettes to their peers or 
are less confident about asking to see ID or refuse sales.  

While one Tobacco Retailer raised concerns about the potential difficulties with staff 
rostering, customer service and employment options for young people, another 
Tobacco Retailer supported the proposal and stated that it had already this policy 
across all of its stores. 

As noted in the Discussion Paper, no other state or territory has introduced such 
legislation, although it is in place in some overseas countries.  
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2.14 Option 12—Amend the tobacco licensing provisions  

The Proposal 

The proposal was to:  

 Amend the Act and Regulations to clarify and streamline the administrative 
and reporting arrangements for tobacco licences; 

 Remove the ability to issue a licence for temporary premises; eg at music 
festivals; 

 Amend the Act to provide a limited period of grace for expired licences and 
transition to a new licence (perhaps 21 days); and 

 Amend the Act if required to clarify eligibility and documentation required to 
issue licences to Government agencies or other non-incorporated entities 
where tobacco products are sold (eg prisons, detention centres, associations).  

There were 40 submissions on this option.  There was strong support for this option 
with 70% of submissions supportive, 17% partially supportive and 13% opposed. 

Of Local Government Authorities which responded, 11 submissions indicated 
support and three gave partial support.  NGOs were also supportive: four 
submissions supported it, and one respondent gave partial support. 

The majority of Individual submissions were supportive with four submissions giving 
support, one indicating partial support and one opposing. 

There were mixed views among Industry Groups—two submissions were supportive 
(two Tobacco Retailers), two indicated partial support (one Tobacco Company and 
one Tobacco Retailer) and four submissions opposed (one Hospitality Industry 
Association, two Tobacco Companies and one Tobacco Retailer). 

Supportive Arguments 

Licences for temporary events 

There was strong support from Local Government Authorities and NGOs for 
prohibition of licences to allow sales of tobacco at temporary events. 

 “[We] agree that tobacco product sales at temporary events should be 
stopped.”—Local Government Authority submission. 

“Temporary licences should not be issued for mobile sellers as these are 
often used by the tobacco industry to target events attended by a high 
proportion of young people.”—NGO submission. 

Some submissions also suggested that there was a need for continued engagement 
with those individuals who hold licences for temporary outlets, to determine 
appropriate restrictions.  
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Administration and reporting arrangements for tobacco licences  

Some submissions argued the proposal did not go far enough and suggested that 
the Department of Health investigate whether it might be possible to cap, or reduce 
over time, the number of licences issued for the sale of tobacco products. They 
argued that this would assist in achieving the stated goals of reducing the prevalence 
of smoking as access is one of the key determinants of the use of tobacco products. 
It was also suggested that the Department of Health investigate whether there are 
more outlets selling tobacco in areas of the community that have higher levels of 
smoking.  

“We… suggest tobacco licences should be capped and progressively 
reduced. We support a comprehensive and efficient tobacco licensing system 
that effectively records details about tobacco product retailers in order to 
enable retailer education and compliance monitoring. We therefore support 
the proposals to clarify and streamline the administrative and reporting 
arrangements for tobacco licenses, and the amendment of the Act to clarify 
legibility and documentation required to issue licenses to government 
agencies captured by Option 12. We also support the removal of the ability to 
issue a license for temporary premises.”—NGO submission. 

Allowing a grace period for expired and new licences 

This part of the option was supported by Industry Groups, with some provisos. 

“In the interests of clarity, [we] would support the 21 day period including 
weekdays only (i.e. excluding weekends and public holidays).”—Tobacco 
Retailer submission. 

“While we also support the Government streamlining its administrative 
processes and arrangements regarding licences, [we] hope that this does not 
increase the burden on license applicants that would previously have been 
borne by the Government, as this does not create efficiencies in the process.” 
—Tobacco Company submission. 

Some submissions suggested that a review of the process should be conducted 12 
months following any changes, to ensure that the administrative burden had not 
been transferred to licensees.   

Provision of licences to government or related agencies 

Some respondents put forward the view that issuing licences to Government or 
related agencies, such as detention centres and prisons needed to be seen within 
the context of a broader prevention and cessation strategy to reduce tobacco use.   

“Issuing licences to Government or related agencies, such as detention 
centres and prisons needs to be part of a broader prevention and cessation 
strategy to reduce tobacco use among those experiencing high levels of 
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disadvantage and who are, therefore, more likely to have an increased 
prevalence of smoking.”—NGO submission. 

Opposing Arguments 

Licences for temporary events 

Some submissions opposed the ban on sales of tobacco at temporary events.  A 
Tobacco Company submission outlined the precautions it takes when retailing in 
these environments:  

“[We] sell cigarettes at [temporary] events where adults expect to be able to 
purchase cigarettes. [Our] sales outlets at such events are unbranded, use no 
brand‐related colours, and have much smaller storage units than those 
typically used in retail outlets. They are only used at events where the 
attendees are predominantly if not exclusively adults. They are located within 
or near areas licensed to sell alcoholic beverages to adults. They are run by 
staff trained in verifying age and declining sales to minors. Staff must be at 
least 21 years of age, and staff uniforms are unbranded. Staff are required to 
obtain identification from anyone who might be considered under the age of 
25.”—Tobacco Company submission. 

One Tobacco Company submission suggested that there was anecdotal information 
that when tobacco sales had been prohibited from temporary sales outlets in other 
jurisdictions, some attendees had brought in large quantities of cigarettes, including 
duty free cigarettes, to sell on to others.  

Administration and reporting arrangements for tobacco licences  

Some Industry Groups expressed concern that licensing is ineffective and onerous 
for business, and supported measures to streamline the existing licensing process. 

“We do not believe that licensing will reduce youth smoking or prevent illegal 
sales and only adds unnecessary bureaucracy and cost for small business. 
This applies to all situations including mobile events. However, as licensing is 
already in place in WA, [we] would support any initiatives that would 
streamline and simplify the licensing process for WA businesses.”—Tobacco 
Company submission. 

Some submissions argued that the new legislation has only been in place for six 
months and that a longer time is required before additional changes are 
implemented. 

Allowing a grace period for expired and new licences 

An NGO submission opposed any grace period for renewal of licences and 
suggested that retailers should be given financial incentives to ‘retire tobacco 
licences’. 
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Provision of licences to government or related agencies 

One NGO submission argued that government institutions should not permit the sale 
or supply of tobacco products to residents of its institutions. 

Summary and Analysis 

Most submissions (87%) regarding the options to amend tobacco licensing 
provisions indicated full or partial support for them. 

The current licensing scheme could be improved.  The proposals outlined in the 
option would streamline and clarify the administrative and reporting arrangements for 
tobacco licences and improve the efficiency of the licensing system.  Many of these 
measures were initially identified through consultation with Tobacco Retailers and 
Industry Representatives. 

Licensing of sales of cigarettes at temporary premises such as music festivals is an 
issue of concern to many respondents.  The Department has received complaints 
regarding temporary events and remains concerned that tobacco sellers at 
temporary events are not sufficiently aware of, and compliant with their obligations 
under the Act.  The Department of Health has not received any complaints regarding 
attendees bringing in large quantities of cigarettes or unlicensed cigarette sales by 
members of the public at temporary events.  As many of these kinds of events are of 
particular appeal to younger audiences, sale of tobacco at temporary events may not 
be entirely consistent with the objectives of the Act. 

The proposal by NGOs to cap, or reduce over time, the number of licences issued 
for the sale of tobacco products is noted but is beyond the scope of the current 
review.  There would be benefits in collaborating with other jurisdictions, research 
organisations and non-government organisations to investigate the distribution of 
tobacco retail outlets by socioeconomic and other variables.  This matter may be 
raised for consideration in appropriate national and state forums. 

Views regarding the issuing of licences to sell tobacco to Government agencies or 
other non-incorporated entities have been noted.   
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2.15 Option 13—Amend the investigation provisions in the Act 

The Proposal 

The proposal was to: 

 Remove the requirement for the Chief Executive Officer (CEO) of the 
Department of Health to appoint a “person” under Section 77 as long as they 
belong to one of the class of persons created and listed under Regulation 59; 

 Remove the requirement in Regulation 15(2) relating to offences against the 
prohibition on smoking in enclosed public places to “put oral direction in 
writing”; and 

 Amend Section 119 to add a clause allowing for the automatic forfeiture and 
disposal of forfeited things to the Department of Health. 

There were 39 submissions on this option. There was strong support for this 
proposal with 69% of submissions supporting it, 18% indicating partial support and 
13% opposed. 

All NGO submissions supported the measures. Across Local Government Authorities 
there was also strong support with 11 submissions supporting the proposal, three 
indicating partial support and one submission opposed. 

Sports and Arts and Organisations were also supportive with five submissions 
supporting the proposal and one indicating partial support. 

Industry Groups gave a mixed response.  One submission supported it (a Tobacco 
Retailer), two indicated partial support (one Tobacco Company and one Tobacco 
Retailer) and three were opposed (one Hospitality Industry Association, one Tobacco 
Company and one Tobacco Retailer). 

Most Individual submissions supported the proposal.  Four gave full support, one 
gave partial support and one opposed it. 

Supportive arguments 

There was support for the measure among NGOs and Local Government 
Authorities.  

“[We] support the measures proposed in Option 13, and indeed support any 
measure that improves and efficiency and operation of the Act and 
strengthens investigation and enforcement provisions under the Act.”—NGO 
submission. 

“The [Local Authority’s] Health Services strongly supports the proposed 
amendment removing the requirement for Local Government Authority CEO’s 
to appoint a person/individual, instead allowing the CEO to appoint a person 
automatically if they belong to a class of person created and listed in 
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Regulation 59—for example, Rangers.  Such an amendment would streamline 
the current administrative process.”—Local Government Authority submission. 

There was also some support from one Tobacco Company and one Tobacco 
Retailer. 

“[We] support the amendment of investigation provisions so long as it does 
not increase compliance costs for business.”—Tobacco Retailer submission. 

Opposing arguments 

Other submissions argued that the existing provisions under the Act were adequate 
and did not require further change.   

“This potentially obligates these officers to undertake these duties even if it is 
not what the respective local government would want these officers to do 
within their respective communities.   At present it appears that the local 
governments, through their respective CEO, have a choice as to whether 
rangers or EHOs assume these responsibilities.  The proposed legislation 
removes this prerogative, making officers holding these positions restricted 
Investigators and consequently placing upon them a responsibility to utilise 
their powers.  The [Local Authority] is not convinced that this is 
appropriate.”—Local Government Authority submission. 

“Our main concern is to ensure that those investigating are properly trained 
and have an accurate and competent knowledge of the legislation, so that 
they do not burden tobacco retailers with having to deal with inaccurate 
interpretations of the regulations.”—Tobacco Company submission. 

Summary and Analysis 

Most (87%) respondents supported, or partially supported the proposal.  

The intention of the amendments within this option is to improve the efficient 
operation of the Act. 

The need to ensure ongoing, appropriate training of investigators under the Act is 
noted. 
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2.16 Option 14—Amend the provision providing a defence for smoking in a 
live stage performance 

The Proposal 

The proposal was to: 

 Amend the Regulations to add a further condition under Regulation 10(3) to 
ensure that smoking for the purpose of a performance is not to be permitted if 
the performance is aimed at or expected to be attended by a significant 
number of people who have not reached 18 years of age. 

This option attracted strong and opposing views.  Forty-four responses addressed 
this option.  Of these, 59% of submissions supported the option, 16% indicated 
partial support and 25% were opposed. 

All NGOs supported, or partially supported this option.  Eleven Local Government 
Authorities, three Arts Organisations, three Individuals and two Tobacco Retailers 
also supported the option. 

Two Local Government Authorities, one Tobacco Company, one Arts Organisation 
and one Individual submission gave this option partial support. 

Four Individuals, two Arts Organisations, two Local Government Authorities, a 
Tobacco Company and a Hospitality Industry Association opposed the option. 

Supportive Arguments  

NGOs generally supported the proposal, arguing that this amendment would 
strengthen government policy for those live stage performances that clearly target 
children.  Some other stakeholders also thought it appropriate. 

“...it will continue to allow for the presentation of live performances in an 
authentic and uncensored manner in limited circumstances where the 
performance is not aimed at or expected to be attended by a significant 
number of people who have not reached 18 years of age.”—Arts Organisation 
submission. 

“…large crowd, lots of possible non-smokers who wouldn’t want to be around 
smokers.  See this one makes sense.”—Tobacco Retailer submission. 

Some submissions argued that the issue was complex, particularly as it relates to 
the depiction of smoking in plays written in the 19th and 20th centuries.  However it 
was also noted that children may not be able discern the contextual issues involved.  

“by showing smoking as part of the lives of people from other times, live 
performances are reflecting those times, not advocating an addictive and 
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dangerous habit... Today, we know the dangers of smoking, but not to 
represent it in major stage works (where indicated by the playwright) under 
any circumstances [is] ‘political correctness’ gone awry. However, the subtlety 
of the above argument may be lost on children and young people and the 
smoking on stage may just [seem to be] modelling bad behaviour.”—Arts 
Organisation submission. 

Another submission supporting the proposal suggested that the prohibition on 
smoking should eventually be extended to screen performances as well.  

A State Government Department or Agency, which gave the proposal partial support, 
suggested that it should be strengthened to apply to all live stage performances 
except those specifically restricted to people aged over 18 years only.  The reason 
given for this was that many performances originally developed primarily for adult 
audiences might be performed at a later date for children and young people.  

Opposing Arguments 

Submissions from some performing arts and other organisations argued that the 
approach proposed in option 14 was too prescriptive and that decisions related to 
artistic depiction should rest with the specialists in those disciplines and should not 
be a matter for legislation. 

“It is [our] view that if smoking is relevant to a story, then it should be allowed.  
This is a decision that should be made at the discretion of the director or 
producer.  The creative sector should not be regulated in such a manner.”—
Tobacco Company submission. 

A submission from a State Government Department or Agency articulated three 
main concerns about the proposal: 

 There may be implications for dramatic pieces that are part of an educational 
curriculum or that may depict smoking within a health promotion context; 

 Further consideration should be given to circumstances whereby smoking 
may be integral to the historic or social context of a dramatic piece; and 

 There may be difficulties in defining a “significant number of children”, 
resulting in confusion and administrative burdens. 

Some Arts Organisations suggested that the proposal was too restrictive and that 
there should be an opportunity to argue on a case-by-case basis.  Several 
respondents argued that a theatre performance aiming clear anti-smoking messages 
at children may make its point far better if it can demonstrate the act and after-effects 
of smoking. 

 “The performing arts—particularly theatre, acts as a mirror to society and can 
provide avenues for new ways of thinking. In particular cases, smoking in live 
performance can be used to strengthen the anti-smoking message... it is very 



 

 

75

possible to utilise the act of smoking on stage as a means of embedding and 
delivering a very strong anti-smoking message to the right target age bracket.” 
—Arts Organisation submission. 

A submission from an Arts Organisation suggested allowing for a defence for 
smoking in a public place as part of a live performance.   

“The defence should allow smoking in an authentic and uncensored manner 
in limited circumstances and for productions which are not aimed at children 
or young people as the primary audience.  [Our] core audience is an adult 
audience though some productions are also listed on curriculum study lists 
and attended by secondary age students.  They are not the primary audience 
and are generally only a small percentage of the overall attendance during a 
season of performances.”—Arts Organisation submission. 

Among those who opposed or partially supported the measure, some of the argued 
that the proposal did not go far enough. For example, one NGO argued that smoking 
on stage should be banned outright. 

“Any actor worth his/her salt should be able to simulate the act of smoking 
with the aid of a small white stick, similar to actors simulating drinking alcohol/ 
having sex/ killing/ giving birth/ eating/ sleeping. There is absolutely no need 
to smoke tobacco, especially if the actor is not a smoker, and especially as 
other members of the cast are entitled to smokefree working conditions. So 
also are audiences entitled to smokefree, firerisk-free entertainment, 
especially in the confined spaces of many small theatres.”—NGO submission.  

Summary and Analysis 

The Department has noted the strong and diverse views on this issue with 75% of 
submissions indicating support or partial support for the proposal. 

The proposal was to restrict smoking during live performances if the performance is 
aimed at or expected to be attended by a significant number of children.   

Concerns have been expressed about the negative impact of smoking behaviour in 
live stage performances targeted at children.  As noted in the Discussion Paper, the 
Department previously received a complaint about on-stage smoking by a character 
in a Disney stage show.  This was not considered by the complainant as appropriate 
in a performance primarily intended for a family audience.  

The proposal would provide a consistent approach to Government health policy 
which protects children from exposure to potential inducements to smoke, while 
continuing to allow the defence provisions that apply to live stage performances 
targeted at adults. 
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2.17 Option 15—Amend the provisions relating to the Western Australian 
Health Promotion Foundation (Healthway) 

The Proposal 

The proposal was to:  

 Amend Section 71(8) of the Act to remove the arbitrary funding caveats. This 
would permit the most effective use of funds, in line with an objective 
assessment process aligned to Healthway’s strategic priorities.  

 Amend the Act to change the composition of the Board of Healthway, 
ensuring a greater range and mix of public health expertise. 

 Amend the Regulation to reflect the annual standing appropriation which 
includes CPI adjustments. This type of approach has been used in other 
legislation such as the Barrow Island Act 2003. 

There were 46 submissions on this option. Just over half (54%) agreed with the 
proposal, 18% partially agreed and 28% opposed it. 

Submissions from Local Government Authorities mostly supported the option.  
Thirteen gave support, and two were partially supportive. 

Among NGOs, four submissions supported the option and two were opposed.  

Two Industry Group submissions supported the option (one Tobacco Company and 
one Tobacco Retailer), one gave partial support (a Tobacco Company) and three 
were opposed (two Hospitality Industry Associations and one Tobacco Retailer). 

Individual submissions were generally supportive of the option.  Five were 
supportive, one indicated partial support and one opposed it.   

Of State Government Departments or Agencies, one supported the option, one 
partially supported it, and two disagreed. 

No Sport or Arts Organisations fully supported the option.  Three indicated partial 
support and five were opposed to it.  

There was also mixed support for the elements of this option. There was consistent 
support for the third element relating to CPI adjustments.  However, the other two 
elements of this option generated significant comment from Sports and Arts 
Organisations, Industry Groups and NGOs.  

Supportive Arguments  

Changes to existing funding caveats  

Some submissions expressed concern that the Discussion Paper was proposing that 
Healthway may change its strategic priorities from a broad health promotion focus to 
a more narrow focus on chronic disease prevention efforts. 
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“[From the discussion paper]...it can be inferred that Healthway is looking at 
changing its strategic efforts away from funding activities that promote good 
health, to a more narrow chronic disease prevention focus.  This seems 
contrary to the agency’s stated agenda of reflecting the Ottawa Charter for 
Health Promotion which defines health promotion as ‘the process of enabling 
people to increase control over and to improve their health’ and sees health 
promotion as not just the responsibility of the health sector.”—State 
Government Department or Agency submission. 

While there was strong support for continued funding of arts and sports 
organisations to promote health, several submissions agreed with the view 
expressed in the Discussion Paper that these arbitrary funding caveats may be less 
relevant today than when Healthway was first established. 

“[We] appreciate the importance of supporting sporting and cultural pursuits in 
Western Australia, and understand the history of Healthway’s action to 
achieve its objective of replacing tobacco sponsorship of those activities. We 
believe sporting and cultural activities require and deserve continuing financial 
support. However, we believe the existing funding structures are of less 
relevance now than was the case 20 years ago when Healthway was 
conceived. We believe the Board of Healthway should have some flexibility in 
allocating its resources to pursue Healthway’s primary function and purpose. 
Arbitrary funding caveats may limit Healthway’s ability to fund organisations 
according to merit.”—NGO submission. 

There was also some support from Industry Groups. 

“[We] recognise that it is the role of governments to provide the general public 
with clear and consistent messages about the health risks to smokers that are 
associated with their smoking.  We do not challenge those messages.”—
Tobacco Company submission. 

“We advocate to retain specific funding for both the arts and sports stream 
with a 50/50 ratio split... The arts provides an inherently positive message 
delivery mechanism for health messages and specific funding should be 
retained for it. There is a plethora of anecdotal and research evidence proving 
the benefits of health messages in alignment with the arts.”—Arts 
Organisation submission. 

Changing the composition of the Board 

There was some support for this measure. 

“[We] feel that the Board of Healthway will benefit from a greater depth of 
public health knowledge, particularly in areas that are highly relevant to 
Healthway’s strategic priorities. We support the proposal to change the 
composition of the Board of Healthway to ensure a greater range and mix of 
public health expertise.”—NGO submission. 
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“Healthways has done wonderful work and can probably do better with a 
better balance of health experts, who can always call on others for advice.”—
NGO submission. 

“There should be more members of the public on the board and it should not 
solely comprise of all health experts. This gives a rather one sided view of the 
issues.”—Individual submission. 

Some submissions expressed partial support and argued strongly for retention of 
arts expertise on the Healthway board. 

“We advocate to... retain a representative of both Arts and Sports on the 
Healthway Board; and to retain the Arts and Sports Advisory Committees.”— 
Arts Organisation submission. 

CPI Adjustments 

There was a general view from submissions that included this issue that the CPI 
adjustments should be supported. 

“We support the proposal to amend the Regulation to reflect the annual 
standing appropriation which includes CPI adjustments.”—NGO submission. 

“[We] support the principle of indexation.  This simple mechanism enables 
better long term planning for the agency and recipient organisation whilst 
removing the inefficiencies of sourcing other funding to meet rising general 
costs.”—State Government Department or Agency submission. 

Opposing Arguments  

There was strong opposition to two of the elements of the proposal—changes to the 
funding caveat and changes to the composition of the Board  of Healthway. 

Changes to existing funding caveats  

Some Sports and Arts Organisations registered strong opposition to this aspect of 
the proposal. 

 “Any move to remove this funding caveat will be in direct contravention of the 
legislation as it currently stands and will have a disastrous flow-on effect to 
sporting organisations in Western Australia.”—Sporting Organisation 
submission. 

“..the removal of sports guaranteed allocation of 30 per cent of Healthway’s 
funds, will only further deteriorate the relationship between the agency and 
sport.”—Sporting Organisation submission. 
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“[We] do not support a change that would see a potential reduction in specific 
funding going to arts and sports.  Arts has provided significant opportunities 
for the delivery of health messages over many years.”—Arts Organisation 
submission. 

“As for the reallocation of money I think it should stay as is as a lot of sporting 
clubs are going through financial difficulty presently.”—Individual submission. 

Some submissions argued that the original rationale for the differential between 
sports and arts funding from Healthway is no longer valid and that it results in an 
uneven playing field for sponsorship applicants, with arts sponsorship applicants 
being the losers. They recommended that rather than removing the existing funding 
caveats, they should be modified to place arts and sport on an equal footing. 

“[We] propose that the current arbitrary funding caveats be amended to 
ensure that arts and sports organisations are equally allocated 30% of 
Healthway’s annual appropriation.”—State Government Department or 
Agency submission. 

“Despite all Healthway sponsorship applications being assessed against the 
same selection criteria the resulting outcome for an arts sponsorship applicant 
is that they will typically receive substantially less funding than a sport 
organisation with a comparable assessment. The average sport sponsorship 
approved by the Board thus far in 2010/11 was $62,321 compared with the 
average arts sponsorship at $21,234.”—Arts Organisation submission. 

“Over the 20 years that Healthway has been funding the arts it has become 
obvious that many arts activities are very effective at promoting positive health 
outcomes. [We are ] however, unaware of any evidence demonstrating that 
sport activities are any more effective in promoting good health than arts 
activities and certainly not 3 times more effective.”—Arts Organisation 
submission. 

A submission from a Sporting Organisation argued that Healthway should be 
focusing on strengthening partnerships with Sporting Organisations.  

“State sporting associations, in particular the sports with very high 
participation numbers have been an outstanding vehicle for Healthway to 
promote and instigate its key objectives and messages in the past and 
currently. There now appears to be a move against the support of such 
associations. Healthway should be endeavouring to further cement these 
partnerships and work with the SA's* to tackle misuse of alcohol, obesity, 
tobacco consumption, and discrimination. The work done by SA's with 
smoking and SunSmart now appear to have been forgotten...”—Sporting 
Organisation submission. 

 
* Sporting associations 
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Another Sporting Organisation argued that Healthway’s current co-sponsorship 
policy imposed onerous and restrictive conditions on funding agreements with Sports 
Organisations, and was driving a major wedge between Healthway and sport in WA. 
Under the co-sponsorship policy, Healthway will  

“…generally not enter into health message promotion sponsorships with 
organisations in arrangements (direct or indirect) with co-sponsors resulting in 
the promotion of unhealthy brands or messages.”—Sporting Organisation 
submission. 

It was observed that this policy had been applied to alcohol, fast food, soft drink and 
confectionery companies, and effectively restricted sporting organisations from 
accessing significant funds available from the private sector if they also accepted 
any sponsorship funds from Healthway.  

“Access to Healthway funding is becoming increasingly difficult for sporting 
organisations due to conditions which limit their ability to pursue other 
sponsorship opportunities, and most sports do not believe they are 
adequately compensated for these restrictions. There is a stark difference 
between what sporting organisations believe Healthway’s role in local sport 
should be, and their current perception of the agency’s direction.”—Sporting 
Organisation submission. 

Changing the composition of the Board 

There were strong views expressed by a range of NGOs, Arts and Sports 
Organisations and Individuals.  A number of State Government Departments or 
Agencies also commented on this proposal.  

 [We] submit that the current Healthway Board structure is appropriate and 
provides a balanced representation to meet governance needs of the 
organisation. The strength of the Healthway Board is in its cross sectoral 
representation, with all members providing different perspectives and 
understandings about a range of community and health contexts… Narrowing 
the representation of the Board by having additional organisations of the 
same type, as it appears is proposed in the discussion paper, could be 
detrimental to the efficacy of Healthway’s governance and decision 
making.”—NGO submission. 

“It is critical that the structure of Healthway governance includes the best 
leading public health expertise, however this must be balanced by a broad 
range of stakeholders with expertise in the area of community health, 
education and well-being combined with expertise relating to the operation of 
recipient organisations to ensure robust and accountable decision making for 
public funds. Best practice in organisational governance demonstrates that 
diversity is essential for a well functioning board.”—State Government 
Department or Agency submission. 
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“[We] do not support the expansion of the Western Australian Health 
Promotion Foundation Board or the expansion of the Western Australian 
Health Promotion Foundation's scope into areas outside of tobacco, 
specifically alcohol.”—Hospitality Industry Association submission. 

“[We] believe the Healthway Board and Advisory Committees should continue 
to have both arts and sports representatives.”—Arts Organisation submission. 

Some submissions argued that altering the structure of Healthway’s Board would 
mean not only a break with the founding and legislative aims of the agency, but a 
distancing of Healthway from its primary stakeholders. It was argued that to increase 
the representation of public health experts on the Healthway Board, possibly at the 
expense of representatives from Sport or Arts, would mean that the direction of the 
agency would be steered towards health research and messaging, rather than 
towards community engagement and active participation which encourages change. 

“Any moves to deny or diminish the voice and experience of sporting 
organisations through restructuring the Healthway Board would lead to a 
further disconnect between Healthway and sport and runs counter to the aims 
and intention of the agency.”—Sporting Organisation submission. 

 “[We] are very concerned that removal of Section 71(8) may have a 
‘cascading’ effect leading to the inevitable conclusion that there is no longer 
any need for specialist ‘arts’ and ‘sport’ representation on the Board nor any 
need for Arts and Sport advisory committees. Arts and Sport representation at 
both a Board and advisory committee level has worked, and continues to 
work, very effectively for Healthway... any changes to arts and sport 
representation on the Board and or advisory committees will, over time, lead 
[to] less focussed health promotion and dilution of the effectiveness of the 
Healthway messages.”—Arts Organisation submission. 

Summary and Analysis 

Support was shown for the proposal to implement CPI adjustments, but the other two 
proposed amendments attracted strong and often conflicting views from a variety of 
stakeholders.  

Healthway has undertaken some preliminary discussions with Treasury on the most 
appropriate mechanism to incorporate a consumer price index (CPI) formula into the 
Regulations to the Act, enabling this adjustment to Healthway’s annual appropriation 
without the requirement to amend the regulations biannually.  Building the CPI 
formula into the Regulations would enable Healthway greater flexibility and security 
to provide indexed multi-year sponsorships and grants when applicable. 

In regard to the proposed amendments for changes to existing funding caveats and 
the composition of the Healthway Board; there is clearly no consensus on these 
issues.  A large number of views were expressed about Healthway’s strategic 
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priorities and policies which may warrant further discussion between Healthway and 
its stakeholders.  
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2.18 Other regulatory issues raised within the context of the Review 

Questions 18–20 of the Submission Template for the Review invited respondents to 
comment further on aspects of the current legislation: 

Question 18:   Do you have any further comments regarding new provisions for the 
control of tobacco products in Western Australia? 

Question 19:  Do you have any further comments regarding the operation or 
enforcement of the Act and Regulations? 

Question 20:  Are there other issues that could be considered that would assist the 
Act to meet its objective,”To reduce the incidence of illness and death related to the 
use of tobacco products... and to promote good health and activities which 
encourage healthy lifestyles.” 

A range of issues and recommendations were made from a diverse range of 
organisations. These included: 

1. Ban tobacco vending machines in WA 

“Start with vending machines in licensed premises.”—NGO submission. 

2. Require collection of tobacco sales data 

“Good-quality data are vital for evaluating tobacco control interventions. The 
National Preventative Health Taskforce recommended that governments 
should require Australia’s three major tobacco manufacturers—Philip Morris 
Australia, British American Tobacco Australia, and Imperial Tobacco—to 
provide auditable, postcode-identified monthly data on all tobacco products 
supplied for retail sale.”—NGO submission. 

“The CEO of the Department of Health WA is empowered under Section 57 of 
the Act to collect sales data from tobacco wholesalers... [We] urge the 
Department of Health WA to ensure this power is used.”—NGO submission. 

“We also recommend that the Department of Health WA collects and 
publishes regular reports on tobacco sales data in WA. Analysis of tobacco 
sales data will greatly enhance capacity to evaluate tobacco control 
policies.”—NGO submission. 

3. Require tobacco industry promotion expenditure reporting 

“A successful future for tobacco control in Western Australia will require the 
prohibition of activities designed to increase tobacco sales. We recommend 
that any direct and indirect promotional activities by tobacco companies, 
wholesalers of tobacco products, or third parties on their behalf (eg public 
relations companies and lobbyists) is banned in Western Australia. As a first 
step, we recommend amending the Act to require tobacco companies and 
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wholesalers of tobacco products to report their annual spend on all direct and 
indirect promotional activities in Western Australia (including advertising, 
relationship-building with retailers and payments to public relations 
companies, lobbyists or any other third parties) to the Director General of the 
Department of Health WA. Transparent information about industry spend on 
tobacco promotion is vital information that will ensure an accurate 
understanding of the extent to which tobacco is promoted in Western 
Australia.”—NGO submission. 

Several submissions argued that WA legislation should also control “relationship-
building activities” between tobacco manufacturers, wholesalers, and retailers. 
These relationship-building activities may include advertising in the retail press, trade 
promotion allowances and/or incentives schemes for retailers, and other alliance- 
building initiatives.  

“We encourage the state government to consider banning retail press 
advertising and trade promotional expenditure, and to explore other 
relationship-building measures and the benefits tobacco companies provide to 
retailers for product purchases, with a view towards future regulation of the 
practices.”—NGO submission. 

“British American Tobacco Australia recently offered retailers in WA the 
opportunity to win a trip to Fiji and ‘other amazing prizes’ by achieving sales 
targets within a given time period. This type of activity clearly encourages 
retailers and wholesalers to achieve and maintain tobacco products sales, 
contributing to tobacco industry profits, and should be prohibited.”—NGO 
submission. 

A submission provided an example of this type of promotion (Figure 1). 

Figure 1:   An example of a Tobacco Industry Retailer Promotion 
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4. Prohibit any form of direct or indirect advertising and promotional 
activities by tobacco companies, wholesalers of tobacco products or 
third parties in WA. 

“This should include: 

 Public relations and lobbying activity; 

 Provisions listed in the guidelines for Article 13 of the WHO FCTC of 
which WA is only partially compliant,  

While this activity continues to occur in WA, we recommend that the tobacco 
industry must provide quarterly expenditure reports on any form of direct and 
indirect advertising and promotional activities in WA to the Director General 
for Health, and subsequently published publicly.”—NGO submission. 

5. Prohibit the use of words that refer to tobacco and smoking in retail 
outlet names. 

“For example ‘tobacconist’, ‘smoke’ and ‘smoking’.  The retail environment is 
a crucial arena for tobacco promotion. The same rationale supports both 
removing tobacco products from public view and removing references to 
tobacco and smoking from business names.”—NGO submission. 

6. Ensure that ingredients of all tobacco products sold in Western 
Australia are declared on the packaging. 

“Although there is a voluntary agreement for disclosure of ingredients 
between the Commonwealth Government and the three Australian tobacco 
manufacturers, the ingredients lists do not require listing the quantity or 
function of ingredients. Research shows that the existing ingredients 
disclosure agreement is an ineffective means of communicating important 
information to smokers.”—NGO submission. 

7. Prohibit donations to political parties from tobacco companies 

“Prohibit political parties from receiving donations from tobacco companies 
and third parties funded by tobacco companies.”—NGO submission. 

8. Prohibit the purchasing of tobacco products by electronic means 
including the internet 

“Prohibit the retail ordering of tobacco products by phone, fax, mail or other 
electronic means including the internet. This is legislated in South Australia, 
and should… be considered if the Department is confident that proposed 
Commonwealth legislation to prohibit internet sales will not override this 
recommendation.”—NGO submission. 
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9. Compliance, training and enforcement issues 

“Smoking regulations, legislation and restrictions have been promoted and 
enforced in Western Australia for more than a decade. At all stages through 
the development of legislative strategies - with direct impact on the hotel, 
hospitality and tourism sectors - that are designed to reduce smoking rates, 
the burden of enforcing compliance has always been allocated to business 
owners, operators and their staff despite them not being sworn public officers. 
Any further restrictions contained in any future legislation should be compelled 
to consider that smokers are now highly aware that smoking restrictions exist 
within the majority of areas in the community, and the burden of compliance 
should shift to consumers of tobacco products and public officers.”—
Hospitality Industry Association submission. 

“To date, we have not had to undertake any legal action against individuals or 
organisations relating to this Act. It is felt that a "self regulatory" approach 
ought to be encouraged and fostered as part of the whole process. The 
majority of the community has been supportive.”—Local Government 
Authority submission. 

“Local government officers need to be trained to administer changes to this 
legislation.”—Local Government Authority submission. 

10. Restrictions on single product line facings in retailing 

“We are committed to responsible tobacco retailing and have complied with 
the recent introduction of a retail display ban in WA. However, we have a 
concern with the current provision which does not allow multiple facings of 
each product line.”—Tobacco Retailer submission. 

“We do not believe this pack facing requirement is necessary with all products 
being located behind doors / flippers – hence addressing concerns about 
advertising.”—Tobacco Retailer submission.  

“In the interest of WA retailers, the definition of ‘product facing’ should be 
reconsidered to include other sides of the packet, as well as the front of the 
packet. This would allow retailers to be flexible in their merchandising 
solutions to use either a push feed or gravity feed tray. At the moment, push 
feed trays are only allowed, as with a gravity feed, parts of the top of the pack 
can be seen. For some retailers, a gravity feed tray is more user friendly, 
makes it easier to determine levels of inventory and is more cost effective.”—
Tobacco Company submission. 

11.  Other issues raised by respondents  

Several other points were raised by respondents, which are summarised below: 
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 Reduce duty free limit on the quantities of tobacco products which may be 
brought into WA; 

 Address the Department of Education curriculum in relation to smoking 
education; 

 Ban smoking altogether and link this with the banning also of the consumption 
of alcohol, which was considered to have as devastating effect on human 
health and the well-being of the individual and also the community; 

 Set times when cigarettes can be sold (similar to liquor licensing); and 

 Ask people to sign a disclaimer that they will not use the public health system 
for smoking-related health issues every time they purchase a packet of 
cigarettes. 

Summary and Analysis 

All suggested legislative options suggested by respondents to the Review have been 
noted.   Some of these matters fall outside the scope of the Review, and others are 
more appropriately considered within the context of a broader Commonwealth 
legislative agenda. 

Matters which the Government of WA could reasonably include in future regulation 
for tobacco control are noted. 
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Appendix 1: Organisations notified about the Review 

Australasian Association of Convenience Stores 

Australian Council on Smoking and Health* 

Australian Hotels Association Western Australia  

Australian Newsagents’ Federation Ltd WA Branch 

BP Australia Pty Ltd 

British American Tobacco Australia Ltd 

Clubs WA 

Coles Supermarkets Australia Pty 

Department of Commerce 

Department of Housing 

Department of Local Government 

Devlins Cigar Divan 

FreeChoice Franchise Group 

IGA Distribution (WA) Pty Ltd 

Imperial Tobacco Australia  

Landgate 

Liquor Stores Association of Western Australia (Inc) 

Motor Trade Association of Western Australia (Inc) 

Philip Morris Limited 

Restaurant and Catering Australia  

Retail Traders Association of Western Australia 

Strata Titles Institute of Western Australia 

Stuart Alexander and Co 

Swedish Match Group 

The Nuance Group (Australia) Pty Ltd T/A First Tax & Duty Free 

Tobacco Station Franchise Management Pty Ltd 

Western Australian Local Government Association 

Western Australian Nightclubs Association 

Woolworths Limited  

The Discussion Paper and an invitation to make a submission was also sent to 140 
Local Government Authorities. 

 
*The Membership of ACOSH comprises 37 medical, health, community and educational organisations 
with a shared concern about smoking and health  
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Appendix 2: Press advertisements publicly announcing the 
Review  
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Appendix 3: Respondents to the Review  
Aaron Rinder 

Alan Burton 

Andre Thibert 

Anne Stevens 

Anthony Bayly 

Australian Council on Smoking and Health 

Australian Hotels Association Western Australia 

Barking Gecko Theatre Company 

Black Swan State Theatre Company 

Brendan McCloat 

British American Tobacco Australia Ltd 

Burswood Entertainment Complex 

Buzz Dance Theatre 

Cancer Council Western Australia 

Chamber of Arts and Culture Western Australia 

City of Cockburn 

City of Joondalup 

City of Melville 

City of Nedlands 

City of Perth 

City of Subiaco 

City of Swan 

City of Wanneroo 

Coles 

Country Arts WA 

Department of Culture and the Arts 

Department of Sport and Recreation 

Ernie Skippings 

Eventscorp  

Greg McAuliffe 

Healthway (The Western Australian Health Promotion Foundation) 

Heart Foundation Western Australia 

Imperial Tobacco Australia 

John Dobies 

June Sproat 
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Leonie Pearce 

Linda Patmore 

Lucky Dollar - TSG Mt Lawley 

Michael Ramsay 

Naomi and Roslyn Wares 

Non-Smokers' Movement of Australia Inc 

Phil Browne 

Philip Morris Limited 

Public Health Advocacy Institute of Western Australia 

Public Health Advocacy Institute of Western Australia (Environment and Health 
Advocacy Committee) 

Restaurant & Catering Australia 

Sandra Hagerty 

Sandra Levis 

Scott Mackenzie 

Scott Winter 

Shire of Ashburton 

Shire of Busselton 

Shire of Carnarvon 

Shire of Dandaragan 

Shire of Irwin 

Shire of Kalamunda 

Shire of Leonora 

Shire of Meekatharra 

Shire of Yalgoo 

Stephen Thompson 

The Australian Council for Health, Physical Education and Recreation  

The Western Australian Youth Theatre Company 

Town of Vincent 

TSG (Tobacco Station)  

VenuesWest 

Western Australian Sports Federation 

Western Australian Cricket Association  

William V Atyeo  

Woolworths Limited 



 

 

Participation in the 2011 review of the  

Tobacco Products Control Act 2006 

The Department of Health is extending an invitation to individuals and 
organisations across WA to have your say on how we can reduce tobacco 
related harm and achieve a healthier community in WA.  

Some of the options canvassed in this paper may be controversial. As always 
with tobacco control, there may be competing health and business interests.  

That is why it’s time for the whole community to have its say. The Department 
of Health wants to hear your views. Which of the policy options in this 
Discussion Paper do you support?  What ideas do you have to help us stop 
the harm caused to our community by smoking? 

A submission form has been developed to assist stakeholders to respond to 
the review. It is included in this discussion paper for your convenience; 
however other written submissions are also welcome.  This form is also 
available at the web address: www.tobaccocontrol.health.wa.gov.au/review/  

Your submission will be taken into account in the formulation of 
recommendations for amendments to the Act, which will then be submitted to 
the Minister for Health for consideration. 

Copies of this discussion paper can be accessed at: 
www.tobaccocontrol.health.wa.gov.au/review/  or by emailing the following 
address: 

simon.wheeler@health.wa.gov.au 

To participate in the review, comments must reach the Tobacco Policy 
Branch at the Department of Health by Close of Business on Friday, 
10 June 2011. 

Comments and submissions can be posted to: 

Attention: Simon Wheeler 

Project Officer – Tobacco Review 

Tobacco Policy Branch 

Department of Health 

PO Box 8172 

PERTH BC WA 6849 



 

Or can be emailed to simon.wheeler@health.wa.gov.au  including in the 
subject heading – Consultation 

Late submissions may not be accepted and will be considered at the 
discretion of the Department of Health. 

Copies of the legislation are available on line at www.slp.wa.gov.au  or can be 
purchased from the State Law Publisher, Ground Floor, 10 William St Perth 

Individuals or organisations who wish their comments to be treated 
confidentially should indicate this clearly, by marking correspondence private 
and confidential. However, any submission may be subject to release under 
the Freedom of Information Act 1992. 

Only written submissions will be accepted. 

Anonymous submissions will not be accepted. 

The submissions should clearly indicate whether it is being made by an 
individual or an organisation. Please include contact details including name, 
address, telephone number and/or email contact. 

 

 

 

 

 

 

 

 

 

 

 

 

 



Submission to the 2011 review of the Tobacco Products 
Control Act 2006 

Name: 
~~====================~ 

Organisation: 

~====================~ 
Mailing Address: 

Phone : ~~----------------~ 
Email: 

Is this a confidential submission? 

0 Yes Q No 

Please indicate if you are: 
lather (please specify) 

1. Are the current provisions of the Tobacco Products Control Act 2006 and 
Regulations meeting the stated objective to "To reduce the incidence of illness 
and death related to the use of tobacco products .. .. and to promote good 
health and activities which encourage healthy lifestyles." 

0 Yes Q No Q Somewhat 

Why? I Why not? 

2. Are further reforms requ ired? 

Q Yes Q No Q Somewhat 

Why? I Why not? 

••••••• • •• • • •• • • •• • ••••• •• •••• •••• •••• 

Delivering a Healthy WA 

• •• •• • • •• •• • • •• •• • •••• •••• •••• •••• 
• • • • •••• 



3. Do you support option 1- A ban on the sale of fruit and confectionery 
flavoured cigarettes and split packs? 

0 Yes 0 No 0 Somewhat 

Why? I Why not? 

4 . Do you support option 2- Preventing tobacco purchases being included in 
reward schemes? 

0 Yes 0 No 0 Somewhat 

Why? I Why not? 

5. Do you support option 3- Introducing a buffer zone around entrances, air 
conditioning intakes and in relation to alfresco eating areas? 

0 Yes 0 No 0 Somewhat 

Why? I Why not? 

6. Do you support option 4- Extending smoke free restrictions to other public 
outdoor areas? 

0 Yes 0 No 0 Somewhat 

Why? I Why not? 

••••••• • •• • • •• • • •• • ••••• •• •••• •••• •••• 

Delivering a Healthy WA 

• •• •• • • •• •• • • •• •• • •••• •••• •••• •••• 
• • • • •••• 



7. Do you support Option 5- Clarifying local governments' powers to regulate 
smoking in publ ic outdoor areas under their control? 

0 Yes 0 No 0 Somewhat 

Why? I Why not? 

8. Do you support option 6- Introducing a complete ban on smoking in all 
outdoor eating areas? 

0 Yes O somewhat 

Why? I Why not? 

9. Do you support option 7- Removing the smoking exemption applying to the 
Burswood Casino International Room? 

0 Yes Q somewhat 

Why? I Why not? 

10. Do you support option 8- Extending smoke free legislation to include 
common shared areas in boarding and lodging houses and residential strata 
complexes? 

0 Yes Q somewhat 

Why? I Why not? 

••••••• • •• • • •• • • •• • ••••• •• 
~------------------------------------------------~ ........... . 

Delivering a Healthy WA 

• •• •• • • •• •• • • •• •• • •••• •••• •••• •••• 
• • • • •••• 



11 . Do you support option 9- Amending the defence provision permitting 
display of tobacco products by specialist tobacco retailers? 

0 Yes 0 No 0 Somewhat 

Why? I Why not? 

12. Do you support option 10- Amending the requirements relating to the size 
and display of price boards and price tickets and including new graphic health 
warnings? 

0 Yes Q Somewhat 

Why? I Why not? 

13. Do you support option 11- Introducing a requirement that tobacco can only 
be sold by persons over 18 years? 

0 Yes 0 Somewhat 

Why? I Why not? 

14. Do you support option 12- Amending the tobacco licensing provisions? 

0 Yes 0 Somewhat 

Why? I Why not? 

••••••• • •• • • •• • • •• • ••••• •• •••• •••• •••• 

Delivering a Healthy WA 

• •• •• • • •• •• • • •• •• • •••• •••• •••• •••• 
• • • • •••• 



15. Do you support option 13- Amending the investigation provisions in the 
Act? 

Q Yes 0 No 0 Somewhat 

Why? I Why not? 

16. Do you support option 14- Amending the provision providing a defence for 
smoking in a live stage performance? 

0 Yes 0 No 0 Somewhat 

Why? I Why not? 

17. Do you support option 15- Amending the provisions relating to the 
Western Australian Health Promotion Foundation (Healthway)? 

0 Yes 0 No 0 Somewhat 

Why? I Why not? 

18. Do you have any further comments regarding new provisions for the 
control of tobacco products in Western Austral ia? 

0 Yes 0 No 

Please give detail 

••••••• • •• • • •• • • •• • ••••• •• •••• •••• •••• 

Delivering a Healthy WA 

• •• •• • • •• •• • • •• •• • •••• •••• •••• •••• 
• • • • •••• 



19. Do you have any further comments regarding the operation or 
enforcement of the Act and Regulations? 

0 Yes Q No 

Please give detail 

20. Are there other issues that could be considered that would assist the Act 
meet its objective, "To reduce the incidence of illness and death related to the 
use of tobacco products .. . and to promote good health and activities which 
encourage healthy lifestyles." 

0 Yes 0 No 

If yes, what are the issues and how could they be addressed? 

Submit 

Delivering a Healthy WA 

••••••• • •• • • •• • • •• • ••••• •• •••• •••• •••• • •• •• • • •• •• • • •• •• • •••• •••• •••• •••• 
• • • • •••• 
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