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Pre face  
 

In July 2003, the Australian Police Ministers’ Council announced that Police Ministers from all 

States and Territories had agreed to develop legislation to establish a child sex offender register, 

based upon the New South Wales Child Protection (Offenders Registration) Act 2000. Consistency 

in the national approach to this issue is essential to deter convicted sex offenders from taking 

advantage of differences in State or Territory laws. In his announcement of support for this national 

approach, Senator the Hon. Chris Ellison, stated that, ‘it is critical that governments come together 

to ensure that child sex offenders who travel across borders are treated in a consistent manner 

and that no State or Territory can be used as a haven for those who wish to commit these crimes’1. 

By 2006, legislation had commenced in all Australian States and Territories to establish registers in 

their jurisdictions as part of the national approach to child protection registration. 

 

The Community Protection (Offender Reporting) Act 2004 (Act) was introduced as a result of this 

initiative and was premised on the serious nature of offences committed by these offenders, the 

heinous, recidivist and compulsive nature of the offending and the recognition that certain types of 

offenders should continue to be monitored after their release into the community. Since 

proclamation in February 2005, the Western Australia Police (WA Police) has had responsibility for 

the monitoring and management of reportable offenders in the community in accordance with the 

Act.  

 

The Act requires convicted child sex offenders and certain other serious offenders to report 

routinely to WA Police and advise them of their whereabouts and other personal details. Through a 

system of registration and monitoring, the Act aims to reduce the likelihood of reoffending and 

assist in the investigation and prosecution of future offences. WA Police have a dedicated unit, the 

Sex Offender Management Squad (SOMS), to manage offenders required to report under this Act.  

 

SOMS is responsible for coordinating the on-going management, registration and monitoring of all 

reportable offenders and pro-actively targeting high risk reportable offenders within Western 

Australia under the terms of the Act.  SOMS are also responsible for providing assistance to the 

Department for Corrective Services in their management of Supreme Court declared dangerous 

sexual offenders under the provisions of the Dangerous Sexual Offenders Act 2006 (DSO Act). 

 

In her second reading speech, then Minister for Police, the Hon. Michelle Roberts stated that this 

legislation would provide “the most stringent and toughest reporting requirements for convicted 

paedophiles and serious sex offenders in the country. It will provide a deterrent to reoffending 

                                                
1 “National Tracking of Child Sex Offenders.” Media release by Senator Chris Ellison, Minister for Justice and Customs (Federal) 2 July 
2003. 
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through monitoring the location and movements of serious sex offenders; assist in the investigation 

and prosecution of sex offences committed by recidivist offenders; assist our police and police from 

other jurisdictions in monitoring high-risk sex offenders; and provide greater peace of mind for 

victims, their families and the wider community"2.   

 

Key terms 

 

Reportable Offender 

A reportable offender is a person whom a court sentences for a reportable offence. This includes 

offenders who come to reside in Western Australia (WA) from other jurisdictions who would, if they 

still resided in that jurisdiction, be required to report in that jurisdiction.  It also includes offenders 

who the court has ordered to comply with the Act (known as an offender reporting order or past 

offender reporting order). The definition of reportable offender is found at section 6 of the Act.  

 

Reportable Offence 

A reportable offence is an offence which comprises of a sexual or serious element involving a child 

or an incapable person and is set out in Schedules 1 and 2 of the Act and also in the Community 

Protection (Offender Reporting) Regulations 2004 (Regulations). The definition of reportable 

offences is found in section 9 of the Act.  Schedule 3 has not come into operation (Schedule 3 

comprises of sexual offences committed against adult victims).  

 

Reporting Obligations 

Reportable offenders have certain obligations placed upon them including the requirement to make 

an initial report to police within a specified timeframe of being sentenced or released from custody. 

The initial report containes personal details such as name; date of birth; address; telephone 

number; email address; internet service provider; the names and ages of any children who 

generally reside in the same household or with whom they have regular unsupervised contact; 

details of employment; details of affiliation with a club or organisation that has children as 

members, details of motor vehicle; details of any tattoos or permanent distinguishing marks and so 

on. The reportable offender is required to make this report annually (as a minimum), and must 

report any change in personal details within 7 days of the change occurring. Along with the 

reporting of personal details, a reportable offender must report to police if they intend to be absent 

from their place of residence or from WA. They must also report their return to the State or if they 

decide not to leave (as the case may be). Further, they must report any changes to travel plans to 

police as soon as is practicable. Reports are to be made at a police station or as otherwise 

approved by the Commissioner of Police (Commissioner).  

                                                
2 Extract from Hansard Assembly – Wednesday, 22 September 2004: p62796b – 6282a. Hon. Michelle Roberts Community Protection 
(Offender Reporting) Bill 2004 Second Reading.   
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If a reportable offender fails to comply with their reporting obligations, or provides a false or 

misleading report, they commit an offence and can be sentenced to a maximum term of 

imprisonment of 2 years, or a maximum fine of $12,0003 (sections 63 and 64).  

 

Reporting obligations can be suspended or extended. This can occur either during the time a 

reportable offender is in government custody or outside WA (unless it’s to report an intended 

absence from the State or to report a change of travel plans). If an offender is in government 

custody, the length of the reporting period will be extended by that period of time. The District 

Court can provide a reportable offender with an exemption from their reporting obligations under 

certain limited circumstances. The Commissioner can provide young reportable offenders with a 

suspension from reporting.  

 

Reporting Period 

The reporting period is determined by reference to the class and frequency of the reportable 

offence committed by the offender. This categorisation and the number of offences committed 

determine whether an offender will be required to report to police for 8 years, 15 years or life.  

The Act provides for a reduced reporting period for young reportable offenders of half that of adult 

offenders.  

 

Community Protection Offender Register 

The Act enables the creation of a Community Protection Offender Register which contains specific 

information on every reportable offender. This Register has been established and is maintained by 

CrimTrac4. WA Police retain ownership and full control of the information placed on this Register. 

Each Australian jurisdiction maintains a similar register of child sex offenders which facilitates 

corresponding registers operating nation-wide. This system is known as the Australian National 

Child Offender Register (ANCOR). Access to ANCOR is strictly limited and any person who 

discloses or makes use of any information in the Register (unless authorised to do so) commits an 

offence.  

 

Prohibition Orders 

A court can make a Child Protection Prohibition Order (CPPO) prohibiting a person from engaging 

in conduct which would otherwise be lawful. The court may do so only if it is satisfied on the 

balance of probabilities that the person poses a risk to the lives or sexual safety of one or more 

children, or children generally, and that making the order will reduce that risk. Such orders can 

                                                
3 May be amended by the Community Protection (Offender Reporting) Amendment Bill 2011. 
4 CrimTrac is an Australian Government agency, established on 1 July 2000 to develop the technology required to give police ready 
access to information needed to solve crimes. Our primary role is to provide national information sharing solutions to support the 
effective operation of police services and law enforcement agencies across state and territory borders. http://www.crimtrac.gov.au/ 
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extend to preventing a reportable offender from associating with certain people, being in specified 

locations, engaging in certain behaviour, and being in certain types of employment. 

 

If a reportable offender breaches the conditions of their CPPO, they commit an offence and can be 

sentenced to a maximum term of imprisonment of 2 years, or a maximum fine of $12,0005 (section 

101(1)).  

 

Community Protection (Offender Reporting) Amendment  Bill 2011 

The Community Protection (Offender Reporting) Amendment Bill 2011 (Bill) was introduced and 

second read in the Legislative Assembly on 1 December 2011. After being third read on 17 May 

2012, the Bill was transmitted to the Legislative Council for consideration and referral to the 

Standing Committee on Uniform Legislation and Statutes Review.  

 

The Bill introduces amendments to the Act which came as a result of the Ministerial Council for 

Police and Emergency Management – Police (referred to as MCPEMP) report titled, National 

Approach to Child Protection Offender Registration – Report from National Working Party. This 

report recommended all other States and Territories amend their child offender registration 

legislation to reflect the approach adopted in New South Wales. In some instances, the Act was 

already ahead of New South Wales and thus had met some of the MCPEMP recommendations. 

The Bill adopts the remaining recommendations necessary to ensure our legislation meets the 

national requirements 

 

As well as the MCPEMP recommendations, additional amendments are included in the Bill to 

improve the Act ahead of any recommendations to arise from this statutory review. These 

additional amendments correct issues experienced with the current offender reporting order and 

past offender reporting order schemes. The information sharing provisions have been broadened 

to allow for improvements to multi-agency communication in the management of reportable 

offenders. Importantly, the most significant amendments arise from the new provisions included in 

the child protection prohibition order scheme. The Bill addresses urgent key issues with the current 

legislation and will enable Police to have greater flexibility when monitoring those reportable 

offenders subject to child protection prohibition orders. The Bill will bolster the protection the Act 

provides to the community.  

                                                
5 May be amended by the Community Protection (Offender Reporting) Amendment Bill 2011. 
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Interaction with other legislation  

 

The Act interacts with other legislation including: 

 

• Young Offenders Act 1994; 

• Sentencing Act 1995; 

• Sentence Administration Act 2003; 

• Children’s Court of Western Australia Act 1988; 

• The Criminal Code Compilation Act 1913; 

• Criminal Law (Mentally Impaired Accused) Act 1996; 

• Children and Community Services Act 2004;  

• Working with Children (Criminal Record Checking) Act 2004;  

• Classification (Publications, Films and Computer Games) Enforcement Act 1996; 

• Prostitution Act 2000; and 

• Crimes Act 1914 (Commonwealth).  

 

Review of the Act: terms of reference  

 

The Act lies within the portfolio of the Minister for Police. The agency responsible for the Act is WA 

Police. 

 

Section 115 of the Act states that the Minister must carry out a review of the operation and 

effectiveness of the Act as soon as is practicable after the fifth anniversary of the commencement 

day.  

 

Process of the Review 

 

In order to assist with the review of the operation and effectiveness of the Act, WA Police published 

an Issues Paper dated June 2011 which identified particular issues surrounding the legislation. 

This paper was forwarded to stakeholders for comment. Appendix 1 lists the stakeholders who 

were provided with the Issues Paper. Submissions were sought from stakeholders on the issues 

presented in the Issues Paper, as well as any other comments the stakeholder wished to make 

relevant to the review. Submissions were received from a number of agencies as listed in 

Appendix 2. 

 

WA Police established a working group to consider the submissions received in response to the 

Issues Paper. Detective Superintendent Graeme Castlehow APM, Sex Crime Division, WA Police 
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chaired the working group and was assisted in this task by representatives from Legal and 

Legislative Services and the Sex Offender Management Squad of WA Police. The working group 

consisted of representatives from the Department of Corrective Services, the Department for Child 

Protection, the Department of the Attorney General and WA Police.   
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1. Of fenders  to  w hom the  Ac t  app l i es  
 

1.1. The definition of ‘reportable offender’ 

 

The definition of ‘reportable offender’ 

 

The definition of ‘reportable offender’ is set out in section 6(1) of the Act which provides:  

 

Subject to subsections (4) and (5), a reportable offender is a person whom a court, on or after the 

commencement day, sentences for a reportable offence. 

 

This definition does not provide for any decision-maker to decide whether or not a person is a 

reportable offender. 

 

The definition does, however, make special provision for young people. Section 6(4) of the Act 

ensures that a young person who commits a single reportable offence, as listed in the Regulations, 

will not become a reportable offender.  The offences currently listed in the Regulations are 

offences to which there is no ‘contact’ element to the offence (ie: a pornography based, ‘sexting’ 

scenario). Specifically, these are: 

 

• the Classification (Publications, Films and Computer Games) Enforcement Act 1996 

o sections 60 (repealed); and  

o section 101 – objectionable material. 

 

• The Criminal Code 

o section 218 - production of child exploitation material; 

o section 219 - distribution of child exploitation material; and 

o section 220 - possession of child exploitation material.  

 

There appears to be a misconception that ‘sexting’ (where sexual images are sent to a recipient via 

a text message) will result in a young person becoming a reportable offender. This is generally not 

the case as a young person convicted of a single pornography offence would fall into section 6(4). 

Section 6(4) is considered to effectively deal with those young people who commit isolated low 

level pornography type offences and therefore are not considered to pose a risk to the lives and 

sexual safety of other children. 
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Section 6(6) of the Act specifies that a person ceases to be a reportable offender only if: 

 

• the finding of guilt in respect of the only offence that makes the person a reportable 

offender for the purposes of this Act is quashed or set aside by a court; or 

• the person is a reportable offender only because he or she is subject to an offender 

reporting order or past offender reporting order and that order is quashed on appeal.  

 

1.2. Discretion 

 

Except where a person is deemed to be a reportable offender by virtue of a past offender reporting 

order (Part 2, Division 2) or an offender reporting order (section 13), the Act does not afford any 

discretion or decision making processes around the determination that a person is a reportable 

offender. Once a person is sentenced for a reportable offence then they are automatically deemed 

to be a reportable offender and will be subject to the reporting obligations in the Act (section 6), 

unless those obligations are suspended (section 61).  

 

This approach ensures that the law is clear and is applied predictably, uniformly and consistently.   

A similar approach has been adopted nationally by all jurisdictions with the exception of Tasmania.  

It saves police and court time by removing the need for a court process to establish reportable 

offender status on every occasion a person commits a reportable offence. It also limits the potential 

for any error in the decision making process, which is exceptionally important for the safety of 

children and persons in the WA community.  It may also be argued that this approach is fair as 

all persons found guilty of committing offences against children are subject to the same reporting 

obligations regardless of their background or status. However, the approach also means that some 

offenders, particularly young offenders, become reportable offenders when the individual 

circumstances of their offence may not warrant such a consequence (in that they do not pose a 

risk to the lives or sexual safety of children).  

 

All submissions received upon a review of this issue were supportive of a discretionary process to 

some extent. The Magistrates Court, the Office of the Director of Public Prosecutions (DPP) and 

the State Solicitor’s Office submitted that it is desirable for the legislation to provide for a process in 

certain exceptional or limited circumstances for ‘doubtful cases’. Submissions received from the 

Department for Child Protection (DCP), the Department of Corrective Services (DCS), Legal Aid 

and the Commissioner for Children and Young People were supportive of a broader discretionary 

scheme, especially in relation to young people.   

 

Feedback from the Victim Support and Child Witness Service (VS&CWS) indicated that clients of 

those services support the provisions as they currently stand as this increases their sense of safety 
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and imposes accountability on the offender.  This is especially important when there is a minimum 

sentence imposed, such as a suspended sentence or when the offender is a juvenile and the 

emphasis is on rehabilitation.  VS&CWS also acknowledged that, whilst the research suggests that 

juvenile sexual behaviour is part of larger general delinquent or anti social behaviour, this does not 

mean it has any less significant impact on the victim.  For this reason the Reference Group 

advocated for assessment of risk on a case by case basis particularly in relation to juvenile 

offenders. 

 

If a discretionary approach is adopted, it would enable WA Police to concentrate resources on 

those persons who pose a risk to the lives and sexual safety of children. However any 

discretionary approach must be considered in light of the current mandatory practice of the 

legislation, which is considered by WA Police to be ideal for most offenders. Therefore, it is thought 

that any discretionary approach is only appropriate for those reportable offenders who are young 

persons, mentally impaired or vulnerable adults, and ‘doubtful cases’.  

 

Young People 

 

Since 2005, the following types of reportable offences have been committed by young people:  

 

 

 

 

 

 

 

Criminal Code offence Able to be 

suspended pursuant 

to s. 61 of Act Section Description 

s.320(2) and (4) Sexual offences against a child under 13.  

(2) is sexual penetration 

(4) is indecent dealing 

No 

s.321A Persistent sexual contact with a child under 16 Yes 

s.321(2) or (4) Sexual offences against child of or over 13 and under 16 

(2) is sexual penetration 

(4) is indecent dealing 

Yes (if offender less 

than 18 years old) 

s.323 Indecent assault Yes 

s.324 Aggravated indecent assault Yes (in limited 

circumstances) 

s.326 Aggravated sexual penetration without consent No  

s.329 Sexual offences by relatives Yes 

 

 

 

 

As at 4 January 2012, 93 young reportable offenders report to police. 96 young offenders have had 

their reporting obligations suspended pursuant to section 61 of the Act.  
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Under section 61 of the Act, the Commissioner must consider suspending the reporting obligations 

of a young person if they have committed an offence prescribed by the Regulations which receives 

a sentence prescribed by the Regulations. Once suspended, the young person does not have to 

report to police. However, despite their reporting obligations being suspended, the young person’s 

details remain on the ANCOR register. 

 

For the purposes of section 61(1)(a) of the Act, the following offences are prescribed in Regulation 

17 and will give rise to consideration for suspension (in the event a prescribed sentence is 

imposed):  

 

The Criminal Code  

• section 186: occupier or owner allowing young persons to be on premises for unlawful 

carnal knowledge; 

• section 218: production of child exploitation material; 

• section 219: distribution of child exploitation material; 

• section 220: possession of child exploitation material; 

• section 321: sexual offences against child of or over 13 and under 16, but only if, when the 

offence was committed — 

o the offender was under the age of 18 years; and 

o the child against whom the offence was committed was not under the care, 

supervision or authority of the offender; 

• section 321A: persistent sexual conduct with child under 16; 

• section 323: indecent assault; 

• section 324: aggravated indecent assault, but only if the “circumstances of aggravation”, as 

defined in The Criminal Code section 319(1), that applied to the offence were those 

circumstances described in paragraph (a)(ii) or (b) of that definition; and 

• section 329: sexual offences by relatives and the like. 

 

Classification (Publications, Films and Computer Games) Enforcement Act 1996 

• section 60 (deleted); and 

• section 101. 

 

Crimes Act 1914 of the Commonwealth 

• section 50BA: sexual intercourse with child under 16; and 

• section 50BC: sexual conduct involving child under 16. 
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The above offences can only give rise to consideration for suspension if one of the following 

sentences are imposed for that offence:   

 

• an exercise of power under the Sentencing Act 1995 Part 6 (release offender with no 

sentence); 

• a conditional release order under the Sentencing Act 1995 Part 7; 

• a fine under the Sentencing Act 1995 Part 8; 

• a community based order under the Sentencing Act 1995 Part 9; 

• an exercise of power under the Young Offenders Act 1994 pursuant to: 

o section 66 (court refrain from punishment),  

o section 67 (undertaking and informal punishment), 

o section 69 (recognisance by offender to be of good behaviour), or  

o section 70 (responsible adult to give security for offender’s good behaviour); 

• a fine under the Young Offenders Act 1994 Part 7 Division 5; or 

• a youth community based order under the Young Offenders Act 1994 Part 7 Division 6. 

 

The circumstances surrounding the commission of the most common ‘non-suspendable’ offences 

(in particular, section 320 offences) vary in severity. The following is a list of all Schedule 1 and 2 

reportable offences which do not give rise to consideration for suspension.  

 

The following Class 1 reportable offences do not give rise to consideration for suspension: 

 

The Criminal Code 

• section 187: facilitating sexual offences against children outside of Western Australia;  

• section 279: murder 

• section 320: a sexual offence against a child under 13;  

• section 322: sexual offences against a child of or over 16 by a person in authority; 

• section 325: sexual penetration without consent;  

• section 326: aggravated sexual penetration without consent; 

• section 327: sexual coercion; 

• section 328: aggravated sexual coercion;  and 

• section 330: sexual offences against incapable persons.  

 

Crimes Act 1914  

• section 50BB: inducing child under 16 to engage in sexual intercourse.  
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The following Class 2 reportable offences do not give rise to consideration for suspension:  

 

The Criminal Code 

• section 204B(2): using electronic communication to procure, or to expose to indecent 

matter, a child under 16; 

• section 204B(3): using electronic communication to procure, or to expose to indecent 

matter, a child under 13; 

• section 217: involving child in child exploitation; 

• section 320(6): indecently recording child under 13; 

• section 321(6): indecently recording child of or over 13 and under 16; 

• section 322(6): indecently recording child of or over 16 by person in authority etc.; 

• section 331B: sexual servitude (if the person against whom the offence is committed is 

a child); 

• section 331C: conducting business involving sexual servitude (if the person against 

whom the offence is committed is a child); 

• section 331D: deceptive recruiting for commercial sexual services (if the person against 

whom the offence is committed is a child); 

• section 557K(4): child sex offender habitually consorting  with another child sex 

offender; and 

• section 557K(6): child sex offender being in or near a place where children are regularly 

present. 

 

Prostitution Act 2000 

• section 16: causing, permitting or seeking to induce child to act as prostitute; and 

• section 17: obtaining payment for prostitution by a child. 

 

Children and Community Services Act 2004 

• section 192: employment of child to perform in indecent manner. 

 

Crimes Act 1914  

• section 50BD: inducing child under 16 to be involved in sexual conduct; 

• section 50DA: benefiting from offence against Part IIIA; and 

• section 50DB: encouraging offence against Part IIIA. 

 

Customs Act 1901  

• section 233BAB: special offences relating to tier 2 goods (if the offence involves items 

of child pornography or child abuse material). 
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For the purposes of the review, WA Police undertook an assessment of all the statement of 

material facts surrounding each young reportable offender’s offending. From this process, it was 

clear that it is undoubtedly a misconception that the majority of sexual offences committed by 

young people are “boyfriend/girlfriend” or “consensual” scenarios where both parties have agreed 

to sexual activities. Less than 10 of the young reportable offenders currently supervised by SOMS 

could be described as having committed a “consensual” type of offence. The majority of “non-

suspendable” offences have been committed in situations where the victim has been very young 

and some element of force or coercion has been used.  

 

The following actual examples are provided in order to highlight the range of sexual penetration 

and indecent dealing “non-suspendable” offences committed by young reportable offenders.  

 

Case study 1 

The victim is a 12 year old female. The offender is a 15 year old male. The offender and victim 

attend same school. The offender invited the victim into the toilet for a kiss. The offender removed 

the victim’s top and fondled her breasts, which made the victim uncomfortable. 

 

Case study 2 

The victim is a 12 year old female. The male offender is 16 years old. Both victim and offender 

have seen each other numerous times in the past. The victim has informed the offender she is 15 

years old. They shared a bed together one night while socialising and engaged in intercourse. 

 

Case study 3 

The victim is a 4 year old female. The male offender is 15 years old. The victim visited the 

offender’s house with family. The offender and his brother were playing hide and seek with the 

victim. The offender and victim ended up in offender’s bedroom with the door closed and the blinds 

and window shut. The offender coerced the victim to lay on her back on the bed, pull down her 

underwear and spread her legs. The offender then spat on his fingers and digitally penetrated the 

victim.  

 

Case study 4 

The female victim is between 9 and 11 years old. The offender is a 15 year old male. The offender 

is the half-brother of the victim. The victim entered the offender’s room, interrupting him 

masturbating. The offender asked victim if she would engage in sexual intercourse. The victim said 

no. The offender approached the victim and started to undress her and started touching her genital 

area. He then digitally penetrated the victim. Following this, the offender positioned the victim on 

the bed and sexually penetrated her. The victim did not agree to have sex with offender and 

experienced pain.  
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Case study 5 

The victim is a 5 year old male. The offender is 12 years old and also male.  The victim’s mother 

was looking for her son and found him and the offender in an abandoned house. The victim and 

offender were both naked. The offender was lying on his back with the victim on top and appeared 

to be holding the victim in that position.  

 

Case study 6 

The victim is a 5 year old male. The offender is 14 years old and also male. The victim and the 

offender are brothers. The offender led the victim into a secluded area behind a school where he 

removed his penis from his pants and placed it inside the mouth of victim.  

 

Case study 7 

The victim is a 7 year old female and is the offender’s step-sister. The 14 year old offender was 

home alone with the victim on the day of the offence and asked her to kiss him. The offender then 

asked the victim to remove her pants, which she complied with. The offender then digitally 

penetrated the victim’s vagina. The older brother observed the victim running from the lounge 

room, naked from the waist down.      

 

Case study 8 

The victim is a 3 year old female. The 17 year old offender is the victim's male cousin. The 

offender went into the victim’s room where she was sleeping and closed the door behind him. He 

then knelt where the victim slept and turned her onto her stomach, pulled down her shorts and 

underwear. The victim's grandmother entered the room and observed the offender kneeling over 

the victim who was partially naked. At this time the offender jumped up from his position and 

rushed out of the room.  

 

Case study 9 

The victim is a 12 year old female. The offender is a 16 year old male. The victim was sleeping 

over at offender’s house. During the early hours of the morning the offender entered his sister’s 

room where the victim was sleeping on the floor. The victim woke and stood up as the offender 

entered the room. The accused pushed the victim in the chest causing her to fall to the ground 

hitting her head. The offender removed his boxer shorts and shirt, then pulled up the victim’s 

nightie and removed her underwear. The offender lay on top of the victim who was on her back. He 

held her down using his hands and his body weight. The offender then had sexual intercourse with 

the victim for approximately 5 minutes. During this time the offender told the victim to "shut up" and 

held his hand over her mouth to stop her making any noise. Before leaving the room the offender 

said to the victim, "tell anyone and I'll kill you."  
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Case study 10 

The victim is a 9 year old female. The male offender is 11 years old. The victim was walking home 

from school via a track used by school children. The offender was waiting under a tree near the 

track. The offender ran at the victim. The victim tried to run away but was caught by offender where 

she was forcibly taken into bushes. The offender threatened to kill victim if she did not comply. She 

was ordered to remove her jeans and underwear and lie down. The offender then sexually 

penetrated the victim. The offender then made the victim move to another location where he 

digitally penetrated the victim. He once again threatened to kill the victim if she didn't stop crying. 

The offence stopped when the victim heard a car horn and ran away from the offender.  

 

Section 61 of the Act is designed to strike a balance between accepting that not all young people 

who commit reportable offences pose a risk to the lives or sexual safety of children, and ensuring 

that those young people who do pose such a risk are subject to the reporting obligations in the Act. 

Recent stakeholder discussions prior to, and following, the release of the Discussion Paper 

prepared by the Law Reform Commission of Western Australia6 have raised concerns there is not 

a more flexible mechanism in place to ensure young people are not being unnecessarily deemed 

reportable offenders.  

 

A number of options were canvassed in submissions made by stakeholders and the working group 

when considering the most appropriate mechanism to ensure discretion is applied to young 

reportable offenders. The main options were as follows:  

 

1. Expand section 6(4) of the Act by virtue of an amendment to regulation 8 so that, if a young 

person commits a single prescribed offence, they do not become a reportable offender. 

Currently regulation 8 only contemplates ‘pornography’ type offences.  

 

2. Expand section 61 of the Act by virtue of regulation 17 so that, if a young person commits a 

prescribed offence, the Commissioner can consider whether to suspend their reporting 

obligations. This would most likely necessitate expanding regulation 17 to include all 

Schedule 1 and 2 offences. It would also necessitate including an amendment which would 

enable the State Administrative Tribunal to review a decision not to suspend.  

 

3. Give the Children’s Court discretion to determine whether a young person should be a 

reportable offender (ie: make an Offender Reporting Order against the young person). This 

would give the young person (or their representative) the opportunity to present to the Court 

evidence to demonstrate that they are not a risk: the Police may agree or put an alternative.  

This would involve consideration of the risk the young person poses to the lives or sexual 

                                                
6 Law Reform Commission of Western Australia, Community Protection (Offender Reporting) Act 2004 Discussion Paper February 2011 
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safety of one or more children or children generally.  

 

It is difficult to identify which reportable offences, other than those already prescribed by regulation 

8, would be suitable for inclusion in section 6(4). The circumstances surrounding the commission 

of a contact sexual offence against a child would need to be considered by a decision maker to 

ensure that those young reportable offenders, who pose a risk to the lives or sexual safety of other 

children, do not avoid reporting obligations. The policy basis for section 6(4) and regulation 8 was 

to exempt young offenders who commit isolated and minor ‘pornography’ offences. It is for these 

reasons that option 1 is not supported by WA Police.  

 

Option 3 best reflects the views of stakeholders such as DCP and the Commissioner for Children 

and Young People. If this option were to be implemented, it would necessitate WA Police having to 

establish, for each young offender sentenced for a reportable offence, that they pose a risk to the 

lives or sexual safety of a child or children. This would have significant financial and resource 

implications for WA Police (in particular SOMS) as WA Police would have to obtain, at 

considerable expense, a psychiatric or psychological report on the young offender in order to 

demonstrate that the young person poses a risk and should therefore be made subject to the Act. It 

is considered that this option would undermine the policy basis for the legislation given that it may 

not be possible to obtain the required reports to establish risk even in cases where risk is evident.  

 

The following actual scenario provides an example of why judicial discretion as outlined above 

could be problematic. P is currently a reportable offender convicted in 2008 by the Children’s Court 

of Western Australia of indecently dealing with a child under the age of 13. At the time of this 

conviction P was aged 15 years old. The facts of this case are that in July 2008, P was playing with 

two young girls aged 4 and 7 years old. Whilst they were playing, P touched both victims’ vaginas, 

once with his hand on the outside of the older victim’s clothing and again with his hand on the 

inside of the younger victim’s underwear. Following this conviction, P automatically became a 

reportable offender and was subject to monitoring by WA Police. If WA Police had needed to prove 

that P was a risk to the lives or sexual safety of a child or children, on these facts alone, it would 

have been difficult given that the offence seems to be relatively minor. However, as WA Police 

have been able to monitor P since 2008, WA Police were able to become aware of P’s increasing 

risk to the community (demonstrated through his unusual behaviour such as cutting out 

photographs of very young children from magazines) and were able to obtain a CPPO in 2009 

prohibiting P from undertaking the behaviour which appeared to elevate his risk to children. Due to 

section 106 of the Act, WA Police are unable to disclose the particulars of P’s CPPO, but submit 

that the legislation has enabled the SOMS to effectively monitor P and without it, P’s risk to the 

community and offending behaviour could have been considerably worse.  
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Option 2 proposes expanding section 61. By expanding section 61 by virtue of regulation 17, the 

Commissioner would be able to decide to suspend a young reportable offender’s reporting 

obligations. Although this option would cause a young person to be recorded as a reportable 

offender, this would have no effect on the young person if the Commissioner decides to suspend 

their reporting obligations for any reportable offence. They would not have to report to WA Police 

and they would not be subject to any other monitoring. If the young person does not go on to re-

offend then this option would have no other identifiable impact on the young person.  

 

After considering the policy basis for the Act, what is in the best interests of children generally and 

what is in the best interests of young reportable offenders, WA Police assert that expanding 

section 61, by virtue of an amendment to regulation 17, to include any reportable offence, would 

provide a suitable mechanism to enable the Commissioner to suspend the reporting obligations of 

any young person sentenced for a reportable offence. This approach would ensure that children 

are protected from the risk of sexual harm, whilst also ensuring that those young offenders who do 

not pose a risk to the lives or sexual safety of a child or children do not have to report to police or 

be subject to any monitoring under the Act. However, in keeping with the current policy basis of the 

Act, this should be available only in circumstances where the offence gives rise to one of the 

sentences currently prescribed by regulation 18. If such an approach was to be adopted, it would 

require an amendment to regulation 17 to include all offences listed in Schedules 1 and 2 of the 

Act.  

 

Further, in order to ensure that a decision under section 61 is reviewable, it is recommended that 

the Act be amended to enable a person to apply to the State Administrative Tribunal for a review of 

the decision. 

 
Recommendation 1  

Enable the Commissioner to suspend the reporting ob ligations of young reportable 

offenders as follows:  

(a) amend regulation 17 so that all Schedule 1 and Schedule 2 reportable offences are 

offences for the purposes of section 61(1)(a) of th e Act;  

(b) retain regulation 18 in its current form; and  

(c) amend the Act so that a person aggrieved by the  decision of the Commissioner 

made by virtue of section 61 of the Act can apply t o the State Administrative Tribunal 

for a review of the decision.  
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Adults 

 

Given the nature of reportable offences, the determination of guilt by a court, the policy basis for 

the legislation and issues with proving risk, WA Police consider it is appropriate and effective for 

the Act to apply to adult offenders in its current form. However, WA Police do not consider that the 

operation and effectiveness of the Act is improved by enforcing reporting obligations on certain 

classes of vulnerable or mentally impaired persons in exceptional circumstances.  

 

Criticism has been directed at the Act for not providing an exemption in cases where a mother has 

murdered her child in circumstances where a psychiatric disorder, particularly postpartum 

psychosis, is cited as the motivation for committing the offence. Schedule 1 prescribes the offence 

of murder, if the person against whom the offence is committed is a child, to be a Class 1 

reportable offence. There is no requirement that the murder be sexually motivated. All jurisdictions 

except Victoria and Tasmania include the offence of murder (of a child) as a scheduled offence. In 

South Australia, the offence of murder must arise from the same incident as a sexual offence for it 

to be a reportable offence.  

 

The Act does not currently provide any exception for offenders who are acquitted of a charge due 

to unsoundness of mind under section 27(1) of the Criminal Code. Where an acquittal takes place 

due to unsoundness of mind, a superior court is obliged to make a ‘custody order’ in relation to that 

person pursuant to section 21(1) of the Criminal Law (Mentally Impaired Accused) Act 1996. Even 

though the making of such an order is not due to a conviction, a ‘custody order’ made under the 

Criminal Law (Mentally Impaired Accused) Act 1996 comes within the definition of ‘sentence’ in 

section 3 of the Act. Therefore, even if postpartum psychosis is successfully used to acquit a 

woman of the murder charge, the court would be obliged to make a custody order and thus, the 

woman would still be automatically deemed a reportable offender.   

 

In all jurisdictions in Australia, the definition of ‘sentence’ includes the imposition of an order under 

respective mental impairment legislation. It has been brought to the attention of WA Police that 

subjecting women who murder their children to the reporting obligations of the Act stigmatises and 

causes such offenders further mental harm. The primary focus of this legislation must be the safety 

of children and persons in the community. It is not the intention of the Act to cause any offender 

mental harm and measures are in place in the Act (such as the right to privacy and support when 

reporting and confidentiality and disclosure provisions) to minimise this as much as possible. 

 

In order to address this type of situation, it is thought that the Act should provide an administrative 

mechanism in which a reportable offender, who attributes their offence to unsoundness of mind, 

can apply to the Commissioner for removal from the Community Protection Offender Register or to 
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have their reporting obligations suspended. The application would need to be accompanied with 

medical evidence as to the offender’s illness and subsequent recovery. Upon application, the 

Commissioner would then review the applicant’s reportable offender status and if it has merit, seek 

the approval of the Minister for the reportable offender status to be cancelled or suspended. It was 

not considered appropriate to build a judicial review process into the Act as it was thought that if 

this were the case, many reportable offenders could file applications to appeal their reportable 

offender status and unnecessarily burden the courts with these hearings.  

 

As a part of this administrative review process, it was thought that the Commissioner should seek 

the views, or receive submissions from, such agencies as the Public Advocate or other guardians 

(in circumstances where the person is subject to a guardianship or administration order) as well as 

the person’s psychiatrist or psychologist.  

 
Recommendation 2  

Provide for an administrative mechanism in the Act to enable reportable offenders who 

attribute the commission of their offence to unsoun dness of mind to: 

(a) apply to the Commissioner for suspension or rem oval from the Community 

Protection Offender Register;  

(b) enable the Commissioner to apply to the Ministe r for approval to either suspend or 

remove the offender from the Community Protection O ffender Register; and 

(c)  enable a person aggrieved by the decision of t he Minister to apply to the State 

Administrative Tribunal for a review of the decisio n.  

 

Doubtful cases 

 

Pursuant to sections 10(b)(d)(e) and (f) and 11(b)(d)(e) and (f) of the Act, offences committed in 

other jurisdictions or before the commencement day are reportable offences if they are ‘of a kind’ 

referred to in sections 10 or 11. The DPP have submitted that use of the words ‘of a kind’ is highly 

ambiguous and can result in misapplication of the law with no ability to appeal. Currently, in a 

situation where WA Police are of the view that a person is automatically a reportable offender by 

virtue of sections 10(b)(d)(e) and (f) and 11(b)(d)(e) and (f), but the person does not, the only 

statutory mechanism for which this can be judicially resolved would be for the person to refuse to 

comply with their reporting obligations, be charged with an offence under section 63 of the Act and 

then advance the defence that they are not a reportable offender. 

  

For example, if a former male teacher had penetrated a 16 year old male pupil in 1976, but only 

sentenced in 2010 due to delay in complaint, he would be charged with an offence of “carnal 

knowledge against the order of nature” contrary to s.181(1) of the then Code (ie: buggery).  It was 
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not an element of that offence that the victim need be of a certain age, nor that they be under the 

care or authority of the offender.  Nowadays this conduct would be an offence under section 322(2) 

of the Code, and it would be an essential element of the offence that the victim be “under his or her 

care, supervision, or authority”. It would be unclear whether section 181(1) is an offence of a kind 

referred to in sections 10 or 11.  

 

In the NSW Act, the relevant expression used in this context is "offence of a kind listed in this 

definition".  In the Victorian and Queensland Acts, the expression used is "offence of a kind listed 

in this Schedule".  In the Northern Territory Act, the expression is similar to WA: "offence of a kind 

referred to in this subsection".  In South Australia it is "an offence referred to in any of the 

preceding paragraphs".  There does not appear to be an obvious analogous expression in the ACT 

Act.  Although there are differences in the content and structure of the various Australian 

Acts, there seems to be a similar kind of approach taken nationally in referring to other unspecified 

offences that are Class 1 or 2 offences for the purposes of the relevant Act.   

 

To address this, it is recommended that an amendment be inserted into the Act to provide for 

‘doubtful cases’, similar to that found in section 49 of the Sentence Administration Act 2003, with 

necessary modifications, which would allow either WA Police or a person who has been served 

with a notice of reporting obligations, to seek a judicial determination as to whether the person is a 

reportable offender under the Act. It is considered that evidentiary provisions for such hearings 

would be necessary (for example, to provide for conviction histories, including foreign convictions 

histories, to be prima facie evidence of their contents, unless proven otherwise). It is also 

recommended to expressly exclude the existence of pending proceedings for a doubtful case as a 

defence to failing to comply with reporting obligations.   

 

Recommendation 3  

Insert a provision into the Act to provide for ‘dou btful cases’, similar to that found in 

section 49 of the Sentence Administration Act 2003, with necessary modifications, which 

would allow either WA Police or a person who has be en served with a notice of reporting 

obligations, to seek a judicial determination as to  whether the person is a reportable 

offender under the Act. 

 

1.3. Other types of offenders 

 

Currently, the Act only requires those offenders convicted of reportable offences to comply with the 

reporting obligations found in the Act. It has been suggested that other types of offenders, which 

may warrant post-sentence monitoring by police, be included in the Act, or as separate category 

which would give rise to a presumption in favour of an offender reporting order (under section 13).  
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It has been suggested that one such offender type are those persons convicted of criminal damage 

by fire (i.e. arson)7. There is a paucity of published Australian research on arsonists and especially 

bushfire arsonists, including their recidivism rates. What little research there is has established that 

more than 50 percent of arsonists and 33 percent of bushfire arsonists will have at least one prior 

conviction, which may not necessarily be arson related8. Research also suggests that arsonists 

have a high recidivism rate9. International research has shown that arson progresses both in scale 

and dangerousness, which means the danger to lives, either deliberate or accidental, also 

progresses10. Bushfire arsonists are considered among the most dangerous sub-group of arsonists 

as their fires have no boundaries and they have the least control over the fire spread11. 

 

In 1985 the US state of California introduced Penal Code 457.1, which regulated that an adult 

convicted of serious arson offences would be required to report to authorities through an arsonist 

registry for the remainder of their lifetime (young people convicted of arson or attempted arson are 

required to register until the age of 25)12. This register was developed to help investigators track 

arsonists and make information readily available to law enforcement officials13. The convicted 

arsonists are required to register 14 days after custodial release and all information provided is 

only available to law enforcement agencies and fire investigators14. The registry contains an 

offenders Social Security number, residential and employer address, vehicle description, facial 

photograph, finger and palm prints, a physical description of the offender and a description of the 

prior offence15. Currently this law contains no restrictions on where a convicted arsonist can live, 

and failure to comply with the registration regulations is a misdemeanour16.  

 

The Act is designed specifically to monitor offenders who commit sexual and serious offences 

against children and as such, is tailored to those particular offenders. Whilst monitoring other types 

of offenders, such as arsonists, is not without merit and is tentatively supported by the majority of 

stakeholders who submitted views on this issue, using this legislation to monitor arsonists may 

place an unnecessary administrative and resource burden on SOMS. Therefore, it is 

recommended that this type of monitoring should be progressed as a separate initiative rather than 

as part of the Act.   

                                                
7 Section 444 of the Criminal Code Act Compilation Act 1913. 
8 Brett, Adam. “’Kindling theory’ in arson: how dangerous are firesetters? Australian and New Zealand journal of psychiatry, 2004, 38:6, 
p.419-425. 
9 Ibid, p. 420. 
10 Doley, Rebekah. “Managing Arson Offenders: what do we need to know?” Sentencing Conference 2010, Canberra, National Judicial 
College of Australia, Australian National University.  
11 Ibid. 
12 California Conference of Arson Investigators, October 6 2010. Retrieved from the California Conference of Arson Investigators 
website: http://arson.org/committees/legislation 
13 Ibid. 
14 Ibid. 
15 2009 California Penal Code - Section 450-457.1, Chapter 1. Arson. 
16 California Conference of Arson Investigators, October 6 2010; 2009 California Penal Code, Ibid.  
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Recommendation 4  

The Government considers progressing legislation to  enable arsonists to be monitored by 

WA Police.  
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2 .  Of fender  Repor t i ng  Orders ,  Pas t  Of fender  

Repor t i ng  Orders  and  Ch i ld  Pro tec t ion  P roh ib i t ion  

Orders  
 

There are two mechanisms within the Act which enable the court to order a person, who does 

otherwise not fit the definition of a reportable offender, to comply with the obligations in the Act. 

These orders are known as offender reporting orders (OROs) and past offender reporting orders 

(POROs). 

 

In relation to OROs, if a person has committed an offence that is not a reportable offence but it is 

the opinion of the court that that person poses a risk to the lives or the sexual safety of one or more 

persons, or persons generally, then the court may order that the offender comply with the reporting 

obligations of the Act. For example, WA Police have been successful in an application for an ORO 

for a man who continually committed indecent acts in public. Whilst these indecent acts were not 

considered Class 1 or Class 2 offences for the purpose of the Act, the Court agreed that the 

offender posed a risk to the lives or sexual safety of persons generally and should be a reportable 

offender.  

 

Where a person was sentenced for a reportable offence before the commencement of the Act and 

where that person can be shown to pose a risk to the lives and sexual safety of one or more 

persons, or persons generally, then the court may order the person comply with the reporting 

obligations of the Act by virtue of a PORO.   

 

Unlike sections relating to OROs and POROs, which provide that the court may order that a person 

comply with the reporting obligations of the Act if satisfied that the person poses a risk to the lives 

or sexual safety of one or more persons or persons generally, section 90(1) provides that the court 

may make a CPPO if the court is satisfied that the person poses a risk to the lives or sexual safety 

of one or more children or children generally and that the making of the order will reduce that risk. 

CPPOs can only be made once a person is already a reportable offender and they enable the court 

to prohibit offenders from engaging in otherwise legal conduct.  

 

The common terms for OROs, POROs and CPPOs are ‘sexual safety’ and establishing ‘risk’. 

Issues have been experienced with the Act in regards to both terms which is explained in detail 

below.  
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2.1. Definition of ‘sexual safety’ 

 

There is no definition of ‘sexual safety’ in the Act and therefore the term may be unclear in its 

meaning. The court has judicially considered the meaning of ‘sexual safety’. In Monson, the court 

stated: ‘the term ‘sexual safety’ should bear its natural and ordinary meaning and refer to the 

freedom from harm or injury of sexual influences or acts.’17 In ABC, the court stated, ‘[t]he words 

‘sexual safety’ are not defined, however in the context of the Act I interpret a risk to the lives or 

sexual safety of a person or persons as being a reference to a risk of a person or persons being 

the victim of a serious physical assault that may threaten a person’s life or a risk of a person or 

persons being the victim of a sexual offence’.18  

 

It is considered that a definition of ‘sexual safety’ may assist the court in making determinations of 

risk. It is recommended that the Act be amended to insert a definition of ‘sexual safety’ and that the 

common law definition should be adopted in this regard.  

 

Recommendation 5  

Amend the Act to insert a definition of ‘sexual saf ety’. 

 

2.2. Proving ‘risk’ 

 

Proving risk is an essential element to all orders as, per sections 13(2), 19(1) and 90(1), the court 

may only make the order where it is satisfied that the offender poses a risk to the lives or sexual 

safety of one or more persons, or persons, generally (or children as is the case with CPPOs). 

Corresponding legislation in other Australian States and Territories also requires the element of 

‘risk’ to be proven for these types of orders.  

 

WA Police and the State Solicitor’s Office have faced considerable issues with satisfying the court 

that the person poses a risk to the lives or sexual safety of one or more persons, or persons 

generally. This was highlighted in a recent decision District Court decision, Commissioner of Police 

v ABC19.  In this case, the court was presented with evidence as to ABC’s offending history in order 

to secure a PORO against ABC. In 2003, ABC was caught looking through a window of a caravan 

where girls were undressing. ABC admitted to police that he was there to see the girls get 

undressed. Following this, during 2005, ABC committed a variety of sexual offences. He was 

convicted of all offences, being 2 counts of deprivation of liberty, 3 counts of indecent assault, 2 

counts of aggravated indecent assault and 1 count of threat to influence. He was given a custodial 

                                                
17 Commissioner of Police v Viktor Erik Monson (Formerly known as Otto Sheamus D’Arcy Searle) [2008] WADC 197. 
18 Commissioner of Police v ABC [2010] WADC 161. 
19 Ibid. 
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sentence and was released in mid-2010. WA Police’s attempt to have ABC deemed a reportable 

offender failed on the question of risk.  

 

The issues around ‘risk’ are further complicated in CPPO applications. In bringing the application, it 

is necessary to show on the balance of probabilities:  

 

a) that the person is a reportable offender;  

b) that the person poses a risk to the lives or sexual safety of one or more children, 

or children generally; and 

c) that making the order will reduce that risk.  

 

Not only does risk need to be established, but it must also be established that the making of the 

order will reduce that risk.  

 

The Chief Judge of the District Court, His Honour Peter Martino, has identified the test associated 

with establishing risk is not an insignificant risk and a ‘risk that is more than a fanciful, minimal or 

merely theoretical risk’20 . 

 

As stated previously, WA Police and the State Solicitor’s Office have encountered difficulties with 

establishing risk. In accordance with the best evidence principle the court must have primary 

evidence of risk before it.  

 

Ideally, primary evidence would consist of a psychological or psychiatric report. It is the psychiatric 

evidence in DSO Act applications that allow the court to make the relevant evaluative and 

predictive finding of fact as to risk. However, unlike the DSO Act, there is no provision in the Act to 

require the reportable offender to undergo assessment by a psychologist or other qualified person. 

Whilst it is possible for police officers to give evidence of risk, it is not given the same weight by the 

court as evidence from a person with qualifications and experience in behaviour studies who has 

interviewed and assessed the offender. Whilst the offender may have undergone an assessment 

as part of the sentencing process, it is not currently possible for WA Police to secure the pre-

sentence report due to the limitations found in section 22 of the Sentencing Act 1995. Further, the 

pre-sentence report may not be current if the offender has spent time in custody. 

 

Under section 105 of the Act, the Commissioner has the power to direct a public authority to 

provide the Commissioner with any information that is relevant to an assessment of whether the 

reportable offender poses a risk to the lives or sexual safety of one or more children, or children 

generally. Again, where a reportable offender has spent a considerable period of time in 

                                                
20 Commissioner of Police v ABC [2010] WADC 161. 
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Government custody, the information held by the public authority may no longer be relevant or 

applicable.  

 

• Definition of ‘risk’ 

 

The submissions received from stakeholders on this issue all acknowledged that the concept of 

‘risk’ underpins the scheme for good reason however the lack of experts available in this field and 

the costliness of psychological or psychiatric reports are detrimental to the effectiveness of the 

scheme. It was also identified that it is difficult to effect any legislative change in this area given 

that any amendment cannot deprive the court of its character as an independent and impartial 

tribunal21.   

 

It is considered that adopting a definition of ‘risk’ would provide a useful starting point to assist the 

court in its determination. In terms of what the definition should consist of, the likelihood of harm as 

well as the offender’s past history and current situation, should be considered when establishing 

whether the person may exhibit or carry out behaviour in the future that may significantly harm 

others. The fact that a person is in custody at the time of the assessment should not negate this 

risk. 

 

Recommendation 6  

Amend the Act to insert a definition of ‘risk’.  

 

• Best evidence 

 

The court has made it clear that it requires primary evidence in the form of expert testimony in 

order to assist with its consideration of whether a person poses a risk to children.  

Courts have commented now that they are increasingly being placed in a position where they must 

determine not guilt or innocence, but future behaviour. As stated in a review of the decision in 

Kable22, ‘we have stepped through the looking glass into the world of probability statements, 

actuarial tables, predictions of future dangerousness, and so on. We have left the world of criminal 

law behind and entered a world of pseudo science, where evidence is heard from psychiatrists, 

psychologists and social workers’23. 

Given that the legislation places the court in a position where future behaviour is to be determined, 

ideally resources should be made available to the Commissioner to obtain the expertise of 
                                                
21 Kable v Director of Public Prosecutions (NSW) (1996) 189 CLR 51. 
22 Ibid 
23 Rees, Neil and Fairall, Paul. “Gregory Wayne Kable v The Director of Public Prosecutions for New South Wales: The Power to 
Legislate for One” High Court Review Vol. 1. 1995 Retrieved from http://www.austlii.edu.au/au/journals/HCRev/1995/4.html 
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psychologists or psychiatrists in establishing whether or not a particular reportable offender poses 

a risk to the safety of children. This option is currently not available to the Commissioner due to the 

costs associated with seeking expert opinions and a lack of suitable experts in the field of 

predicting risk.  

 

Recommendation 7  

Enable resources to be made available to the Commis sioner of Police to obtain the 

expertise of a psychologist or psychiatrist in esta blishing whether or not a particular 

reportable offender poses a risk to the safety of c hildren. 

 

Effective risk assessment frameworks may include a number of strategies to inform decision-

making. Aside from obtaining the expertise of psychologists or psychiatrists, alternative 

mechanisms for establishing best evidence of risk have been considered.  

 

Research indicates that the best predictor of risk of sexual harm to children is whether a person 

has sexually offended before. Therefore, it was considered whether or not the legislation should 

‘deem’ certain offences (such as Schedule 1 reportable offences) as evidence that a person is of 

‘high risk’. However, given that this is not the only predictor of risk, ‘deeming’, persons who commit 

certain serious reportable offences may in fact be of low risk of reoffending whereas someone who 

commits a lesser offence may be of a higher risk.  

 

It was also considered whether or not it is possible to train persons, who already carry some 

qualifications in behavioural studies or policing, but who are not psychologists or psychiatrists, in 

the determination of risk under this legislation. It was thought it could be possible to create a 

training course which qualifies persons as ‘risk assessors’ and experts in using risk assessment 

tools such as the Static 99, RM-2000 and others. This option would have some resource 

implications and potentially require a legislative amendment (similar to how ‘qualified persons’ 

operate in the Criminal Investigation Act 2006) in order to achieve. This approach appears to have 

been adopted in other international jurisdictions such as the United Kingdom and Canada.  

 

In the United Kingdom, police are trained in using the stable and acute factors to assist in the 

assessment of risk for sex offenders. In Canada, the Dynamic Supervision Project involved every 

Canadian province and territory and the states of Alaska and Iowa in a robust test of risk 

assessment methodologies. All of the probation and parole officers were trained in sexual offender 

risk assessment by attending training that focused on scoring actual case examples. The study 

provided evidence that trained community supervision officers can reliably score valid and useful 

sex offender risk assessments.  
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Alternatively, it may be possible to establish a panel of experts to produce a report on a particular 

offender which concludes with their views on that offender’s risk. Such a panel already exists for 

the purposes of referring offenders to the DPP for the making of an application under the DSO Act. 

This panel is known as Dangerous Sex Offender Review Committee or DSORC. The Committee is 

made up of representatives from DCS, WA Police, Forensic Health (a wing of Mental Health) and 

psychologists. It may be ideal for this panel to also review and report on offenders under the Act.  

 

Recommendation 8  

Increase training for police officers, particularly  those who deal regularly with reportable 

offenders, in order to allow for the adequate asses sment of risk of such offenders. 

 

Recommendation 9  

Establish a panel of experts (similar to the Danger ous Sex Offender Review Committee) to 

produce a report on a particular offender which con cludes with their views on that 

offender’s risk, at WA Police’s request. 

 

There is also the WA Inter-agency Public Protection Committee (IPPC). This Committee is a joint 

agency committee which manages serious offenders in the community. This committee is mainly 

concerned with management and monitoring of offenders and therefore determining risk would be 

outside its ambit. If its framework were expanded, it could be in a position to incorporate 

determining risk although further work would need to be done on how this would work in practice.  

 

The working group also briefly discussed the structure of the Multi-Agency Public Protection 

Agreement (MAPPA) in the United Kingdom in terms of their use of stable and acute factors and 

risk assessment tools. MAPPA is similar in its framework to IPPC however also undertakes risk 

assessments. The number of agencies that participate in MAPPA is expansive (including 

government and non-government) and therefore it achieves far greater comprehensive 

management of dangerous and serious offenders in the community than that achieved by IPPC.  

 

Whilst these various alternatives may enable the court to have more evidence of risk before it, it 

will not mean the court will afford the evidence given by such a person or panel the same weight as 

a person with qualifications and experience in behavioural studies who has interviewed and 

assessed the offender. It is not possible for legislation to dictate to the court what weight to give 

such evidence. Whilst it is common for legislation to provide that, if in proceedings before a court 

specified matters are established, a particular consequence will follow or that a particular order 

must be made, it is not possible for legislation to direct the court to act at the request of the 

executive. In other words, even if such alternative methods of proving risk were established they 
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still may not assist with the determination of risk or increase the successfulness of obtaining orders 

under the Act.  

 

 

As a separate issue, stakeholders did not consider that Australia and in particular, Western 

Australia was as advanced in research around the assessment of risk using risk assessment tools 

as other parts of the world. Western Australia would benefit from more research and trials in risk 

assessment tools to better provide courts with best evidence as performed in other jurisdictions 

internationally.  

 

Recommendation 10  

The Western Australian Government should facilitate  advancing research on the 

assessment of risk using risk assessment tools. 

 

2.3. Risk to children 

 

The central intention of the Act is to protect children from further risk of harm. In this regard, 

CPPOs provide another mechanism in which children can be protected from persons who may 

pose a risk to their lives or sexual safety. Section 90(1) makes specific reference to risk to 

‘children’ so that it is necessary to prove that the reportable offender specifically poses a risk to 

children rather than a risk to adult ‘persons’. This is purposive given that CPPOs are specifically 

intended to protect children who are amongst our most vulnerable section of the community.  

 

The main issue with limiting CPPOs to reducing the risk a reportable offender poses to children is 

that CPPOs may not necessarily provide further protection to other vulnerable members of the 

community such as adults with an intellectual disability.  

 

The review considered whether or not it is appropriate to amend section 90(1) so that a CPPO can 

be obtained if the Commissioner can demonstrate that the reportable offender poses a risk to the 

lives or sexual safety of a person, or persons generally. However, when looking at the ambit of the 

DSO Act, it appears that supervision orders under that legislation are targeted at offenders who 

pose an unacceptable risk to persons in the community, whether they are adults or children. If 

section 90(1) was to be amended, it may start to blur the boundary between the DSO Act and 

CPPOs and therefore stray from the primary intention of the Act. 

 

It is considered that CPPOs fulfil a central intention to the Act and that the specific reference to 

proving risk to the lives and sexual safety of a child or children generally is effective in meeting that 

intention.  
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2.4. Prohibited conduct under a CPPO 

 

Section 93(1) enables the court to prohibit the conduct of any of the following kinds:   

 

• associating with or other contact with specified persons or kinds of persons;  

• being in specified locations or kinds of locations;  

• engaging in specified behaviour; and 

• being in specified employment or employment of a specified kind.  

 

Section 93(2) states that section 93(1) does not limit the kinds of conduct that may be prohibited by 

a CPPO.  

 

WA Police did not consider that the range of conduct specified in section 93(1) was sufficient to 

provide adequate safety to children. There have now been several well documented cases where 

reportable offenders have left government custody and returned to a place of residence which is 

either with, next to, or near their victim, or near to places where they have previously offended. The 

following situations are examples of cases faced by WA Police: 

 

• Offender B had previously lived opposite a Kalgoorlie primary school.  He met his victims in 

the play ground area attached to the school and offended against the victim at that location. 

Upon release from custody, B returned to the same address, which was opposite the 

school.  The victim was still a student in attendance at the school.  

 

• Following release from Government custody, an offender from Gingin returned to the same 

address adjacent to one of his victims.  The victim’s family ‘outed’ the offender to the media 

and local community.  WA Police then became involved in a costly process of extraction, 

relocation and protection of the offender and his property. 

 

• WA Police have had a reasonable suspicion that a reportable offender was travelling to 

locations such as Goa, Thailand and Cambodia for no other reason than to access children 

for unlawful purposes.  In this situation, police had only one option and that was to seek a 

passport cancellation.  

 

The Bill includes amendments to the Act to remedy (as much as possible) the issues currently 

being faced by WA Police in obtaining and monitoring CPPOs. The Bill expands the range of 

conduct that may be the subject of orders. This broader range of conduct will include the capability 

for the court to order an offender to do certain things as well as prohibit certain types of conduct or 

behaviour. As a result, prohibition orders will become protection orders. This is because the orders 
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will not simply prohibit certain offender behaviour, but may also compel an offender to do certain 

things for the benefit of minimising risk and ensure the safety of children. Further, the Bill will grant 

police broader powers to monitor the compliance of offenders subject to a CPPO.  

 

The Bill provides that the court may order the following:  

 

• prohibit the offender from residing at a specific place (including the place where he or she 

resides);  

• travelling outside of Australia without first having obtained the permission of the 

Commissioner of Police 

• changing where they generally reside without first having obtained the permission of the 

Commissioner of Police;  

• consuming drugs or alcohol or other specified substances;  

• obtain counselling or attend treatment program; and 

• engaging in other specified behaviour.  

 

The Act in its current form does not give WA Police any powers to monitor compliance with 

CPPOs. If a reportable offender is prohibited from consuming alcohol or other substance, then 

unless the reportable offender is observed consuming the prohibited substance, or demonstrating 

the effects of the substance, or is apprehended driving a motor vehicle and required to submit to a 

breath test as per the Road Traffic Act, then WA Police are unable to test for compliance with such 

an order.  

 

Accordingly, the Bill inserts a provision which will enable WA Police to require a reportable 

offender, who has been ordered to refrain from consuming drugs/alcohol, to supply an authorised 

police officers with a sample for the purposes of verifying compliance with a condition of his/her 

CPPO not to consume a prohibited substance. 

 

Similarly, the Act does not provide WA Police with the power to ensure reportable offenders are 

complying with any internet/computer prohibitions of their CPPO and therefore police are currently 

unable to verify whether a reportable offender is complying with such an order. For example, a 

reportable offender was previously convicted of sexually penetrating girls and was prohibited from 

accessing the internet by virtue of a CPPO.  Due to an investigation into an unrelated matter, WA 

Police was found that the reportable offender had been accessing the internet for at least 6 months 

whilst his CPPO was in place and had been visiting ‘rape sex’ websites.     

 

The Bill grants authorised police officers with the power to enter a premises where the reportable 

offender resides (without a warrant) to ensure the reportable offender is not breaching the terms of 
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his/her CPPO. This power can only be used once every 12 months unless further entries are 

authorised by a senior police officer.  

 

WA Police consider that with the addition of these monitoring and compliance powers, the 

effectiveness of the CPPO scheme is greatly improved.  

 

Electronic Monitoring 

 

Electronic monitoring by tracking devices and the use of Global Positioning Systems (GPS) are 

effective ways to monitor an offender’s whereabouts at all times, and to alert authorities if an 

offender enters or leaves a specified location or area during a specified time period24. The use of 

tracking devices is commonly used in WA at the bail, sentence and post-sentence stages. NSW 

and QLD Corrective Services are the only Australian jurisdictions using GPS tracking on offenders 

at present.  

 

Pursuant to section 50L of the Bail Act 1982, the court may order a person whose bail conditions 

include home detention to wear any device to ensure they are complying with their home detention 

conditions. Section 33H of the Sentencing Act 1995 provides that a court may impose an Intensive 

Supervision Order with a curfew requirement. In order to ensure compliance with the curfew 

requirement, section 33H(10) enables the court to order the offender to wear any device or have a 

device installed in his or her home. Section 30 of the Sentence Administration Act 2003 enables 

the Prisoners Review Board to require a prisoner wear any device for monitoring purposes and that 

the prisoner permit the installation of any device or equipment at the place where the prisoner 

resides for monitoring purposes. 

 

Under the Act, CPPOs can be sought from the court to prevent an offender from being in certain 

locations. It follows that an effective way to monitor such orders could be for the court to also 

consider that the reportable offender wear a GPS device in certain circumstances.25   

 

With improvements in technology, tracking devices and GPS are extremely compact and accurate.  

From a policing perspective, electronic monitoring of reportable offenders who are subject to 

CPPOs that include a location prohibition would enable police to check where offenders have 

been, without the need to waste costly police resources in undertaking other forms of surveillance.  

A GPS tracker would quite quickly and easily establish whether the reportable offender has: 

 

                                                
24 Black, Matt, and Smith, Russell G.” Electronic Monitoring in the Criminal Justice System.” Trends & Issues in Crime and Criminal 
Justice .Australian Institute of Criminology: No. 255. May 2003. Retrieved from www.aic.gov.au 
25 

The Community Protection (Offender Reporting) Amendment Bill 2011 will allow the Court, when making a protection order, to place 
any requirements necessary on a reportable offender to reduce the risk to the sexual safety of a child, or children generally. This may, 
for example, include the requirement to participate in GPS monitoring. 
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� complied with conditions of the CPPO; 

� been in the vicinity of a school, playground or other risk area; and 

� been within the same location as a recently reported child sexual offence 

(investigative purposes). 

 

It is understood that DCS is intending to amend the Dangerous Sexual Offenders Act 2006 and 

acquiring the required technology in order to allow for the GPS monitoring of dangerous sexual 

offenders offenders in WA. WA Police believe that GPS monitoring of reportable offenders would 

greatly improve the effectiveness and operation of the Act and recommend further consultation 

with QLD Police and Corrective Services take place regarding the introduction of GPS monitoring 

of reportable offenders in WA.  

 

Recommendation 11   

WA Police undertake further consultation with the D epartment of Corrective Services, 

Queensland and New South Wales Police and Correctiv e Services with a view to obtaining a 

GPS monitoring scheme in Western Australia for repo rtable offenders.  

 

2.5. Interim CPPOs 

 

The Act enables urgent CPPO applications to be made by way of an interim CPPO. Section 92 

states that the court may make an interim CPPO if it is necessary to do so to prevent an immediate 

risk to the lives or sexual safety of one or more children, or children generally. As well as difficulties 

associated with ‘risk’, WA Police and the State Solicitor’s Office have encountered difficulties with 

the term ‘immediate’. On occasions it is desirable to commence an application for an interim CPPO 

whilst an offender is still in custody in preparation for that offender’s release. However, the District 

Court has held that an offender does not pose an immediate risk to children if he or she is still in 

custody or subject to strict bail conditions26. This has meant that there is a period of time where the 

particular offender is not subject to any monitoring (provided he or she is not on parole) other than 

the standard reporting obligations found in the Act. This was unsatisfactory from a policing 

perspective and has been addressed by the Bill. The Bill provides that the court may make an 

interim CPPO in circumstances where the reportable offender is still in government custody, if the 

offender would pose a risk to the lives or the sexual safety of one or more children or children 

generally upon their release.  

  

                                                
26 Commissioner of Police v WCH. 
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2.6. Variation of CPPOs  

 

A number of researchers contend that, unlike other criminal activities, the modus operandi (MO) for 

child sexual offenders is both heterogeneous and variable27. That is, there can be considerable 

variation both in the ways sexual offences against children are perpetrated (for example, a change 

in tactics employed to select and “groom” children; sexual and other behaviours involved in the 

commission of offences; and improving methods of avoiding detection) and in the characteristics of 

the perpetrators themselves (for example age, ethnicity, education, mental capacity, relationship 

with victims and general criminality)28.  

 

According to one author, the variability in an offender’s MO may be explained by the fact that most 

crimes do not ‘just happen’; they are planned, rehearsed and have been imagined ahead of time. 

Offenders who “groom” children generally go through a number of stages leading up to an offence 

– stages that involve ‘the use of cognitive distortions and deviant sexual fantasies as well as the 

use of covert and overt planning in order to groom their victim’29.  

 

Offenders can also become more disinhibited and may be more influenced by situational factors 

that present an increased opportunity to offend30. By deliberately suppressing full awareness, 

offenders also begin to make what are called “seemingly irrelevant decisions”31, which are 

decisions that the offender sees as justified and unrelated to any explicit plan to offend. The 

offender will rationalise these decisions on the basis that they did not intend to gain access to 

victims and therefore when the ultimate opportunity to offend arises, it is by accident rather than by 

deliberation32.  

 

Such rationalisations present a concern in the management of reportable offenders, as the loss of 

self-awareness processes means the offender may see behaviour that breaches the terms of a 

CPPO as justified. Presumably, this may be more acute in those offenders who do not perceive 

                                                
27 Abel, G.G., Becker, J.V., Cunningham-Rathner, J., Mittelman, M., and Rouleau, J.L. “Multiple Paraphilic Diagnoses Among Sex 
Offenders.” Bulletin of American Academy of Psychiatry & the Law, 16. 1988: 153-168. Grubin, D.H. and Kennedy, H.G. “The 
Classification of Sexual Offenders.” Criminal Behaviour and Mental Health, 1 (1991): 123-129. Simon, L.M.J. “Do Criminal Offenders 
Specialise in Crime Types?” Applied and Preventative Psychology, 6. 1997:  35-53. Simon, L.M.J. “An Examination of the Assumptions 
of Specialization, Mental Disorder, and Dangerousness in Sex Offenders.” Behavioural Sciences and the Law, 18. 2000: 275-308. 
Struder, L.H., Clelland, S.R., Aylwin, A.S., Reddon, J.R., and Munro, A. “Rethinking Risk Assessment for Incest Offenders.” International 
Journal of Law and Psychiatry, 23. 2000: 15-22. 
28 Smallbone, S.W. and Wortley, R.K. “Child Sexual Abuse: Offender Characteristics and Modus Operandi.” Trends and Issues in Crime 
and Criminal Justice, 2001: 193. 
29 Hudson, K. Offending Identities: Sex Offender’s Perspectives of their Treatment and Management. Cullompton: Willan Publishing, 
2005. Laws, D.R. (Ed.) Relapse Prevention with Sexual Offenders. New York: Guildford Press, 1989. Pithers, W.D. “Relapse Prevention 
with Sexual Aggressors: A Method for Maintaining Therapeutic Gain and Enhancing External Supervision. In Marshall, W.L., Laws, D.R. 
and Barbaree, H.E. (Eds.), Handbook of Sexual Assault: Issues, Theories and Treatment of the Offender. 1990, New York: Plenum. 43-
361. 
30 Ward, T., Hudson, S.M. and Marshall, W.L. “Cognitive Distortions and Affective Deficits in Sex Offenders: A Cognitive 
Deconstructionist Interpretation. Sex Abuse, 7. 1995: 67-83. 
31 Laws, D.R. (Ed.) Relapse Prevention with Sexual Offenders. New York: Guildford Press, 1989. 
32 Marlatt, G.A. “Feeding the PIG: The Problem of Immediate Gratification. In Laws, D.R. (Ed.), Relapse Prevention with Sex Offenders. 
New York: Guildford Press. 1989: 56-62. 
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their offending to be harmful or wrong. Some reportable offenders may be more likely to adapt 

themselves to particular prohibitions and learn and innovate by adopting new strategies to offend33.  

 

An example of such behaviour is found in the decision of Murray J in Knott v Roberts [2010] WASC 

267. In this case, Knott, an offender with a history of indecent assault offences against children, 

was appealing against a sentence of imprisonment imposed for five offences for failing to comply 

with a CPPO contrary to section 101(1) of the Act. The conditions of Knott’s CPPO were that he 

could not travel on public transport between 7.30 – 9am and between 3 – 4.30pm. Knott breached 

these conditions on 5 occasions. On one occasion, Knott was found sitting on the ground 20 

metres from a train station with no explanation offered as to what he was doing there. It is 

important to note that Knott was, at the time of the appeal, serving a term of imprisonment for an 

offence of indecent assault for which he was sentenced (reduced on appeal) to 7 months 

imprisonment with parole.   

 

One of the ways in which the effectiveness of CPPOs was reviewed was whether they are flexible 

enough to interrupt and prevent the commission of further offending, including in cases where 

reportable offenders will adapt their MOs or deny that they are doing anything wrong. The terms of 

CPPOs are made to be broad enough to cover many different scenarios where children may be at 

risk from the reportable offender. They also provide police with a way to arrest and remove 

reportable offenders from situations where they may be preparing to commit a further offence (as 

in the case of Knott who was able to be removed from the train station).  

 

Division 3, Part 5 of the Act provides for the variation or revocation of CPPOs. Currently, the 

Commissioner has to apply to the court for an order varying the CPPO. This is the only “reactive” 

provision available to deal with amendments to the terms of an offender’s CPPO. In the event a 

reportable offender demonstrates a significant change in his or her behaviour which indicates that 

he or she may pose an elevated risk to the lives or sexual safety of children, then the 

Commissioner is not required to seek the leave of the court to bring an application to vary the 

CPPO. There are no prerequisites to the variation of a CPPO. However, the Commissioner would 

be required to place material before the court which would be able to justify the variation. WA 

Police have currently sought the variation of 3 CPPOs and believe that the provisions are 

adequate. 

  

                                                
33 Benoit, L., Proulx, J. and Beauregard, E. “Examining the Modus Operandi of Sexual Offenders Against Children and its Practical 
Implications.” Aggression and Violent Behaviour, 14. 2009: 5-12. 
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2.7. Mediation and Consent 

 

Section 95 enables CPPOs to be made by consent. Section 95(4) sets out the factors the court 

may have regard to when determining whether it is in the interests of justice to conduct the 

hearing. These are: 

 

� whether the reportable offender has obtained legal advice in relation to the order 

concerned; or 

� whether the reportable offender:  

� has impaired intellectual functioning;  

� is a person in respect of whom a guardianship order is in force under the 

Guardianship and Administration Act 1990;  

� is illiterate or is not literate in the English language; or 

� is subject to some other condition that may prevent the reportable offender 

from understanding the effect of giving consent to the making of the order.  

 

During the initial drafting of this legislation, it was intended that CPPOs made by consent would be 

a streamlined and faster process. However, in practice, the obligations found in section 95(4) result 

in a CPPO made by consent being onerous, time consuming and costly.  This is due to the 

applicant having to present to the court all of the factors in section 95(4), a task that can often 

require overly extensive time and effort in gathering the information. Further, presenting the 

evidence required by section 95(4) to the court can result in a hearing that is equally as time 

consuming as a CPPO application brought under section 90.  

 

To remedy this issue, it is recommended that all CPPO applications should be made the subject of 

a pre-hearing conference/mediation. The benefits of mediation processes have been demonstrated 

informally in Commissioner of Police v PJC [2010] WADC 135. PJC was registered as a reportable 

offender on 22 August 2009, following convictions in 2005 for the sexual penetration of a child 

under the age of 16 years, procuring a child to engage in sexual behaviour, and indecently dealing 

with a child under the age of 16 years. PJC was, by his own admission, a risk to the sexual safety 

of children.  
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In his evidence, PJC stated that: 

 

I believe it will help me and that's what I've wanted. That's why I've 

actually come forward to the detectives and – and I want to step off from 

my offending cycle and not offend and deal with everything like this. 'Cos 

those things are, like, really big triggers for me. So those things will help 

me to stop being in high risk situations and triggering me and stuff like that 

… So that's the reason why I want – want them on me. Because I pretty 

much explained it to them, and they've gone through with it. But I consent 

to it and I want to go with it34.  

 

As can be seen from the above case, mediation provided a positive outcome whereby the 

reportable offender was consulted and participated in the CPPO process, ensuring a greater level 

of compliance. Any provisions should ensure that the reportable offender has the appropriate 

support to enable them to be considered for the mediation process. In particular, any mediation 

processes must ensure that reportable offenders with disabilities have the right to advice, 

advocacy and support that is responsive to their needs and ensures their access to justice is on an 

equal basis. It is thought this type of mediative process can result in CPPOs becoming more 

effective and thus increasing the benefit of the Act for the community.  

 

Recommendation 12  

Amend the Act to subject all CPPO applications to a  pre-hearing conference/mediation.  

  

                                                
34 Commissioner of Police v PJC [2010] WADC 135 at 8. 
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3 .  Repor t i ng  Ob l iga t ions  
 

3.1. Personal details 

 

Currently, a reportable offender must report certain ‘personal details’ found in section 26(1) of the 

Act. These personal details include:  

 

a) name, including any other names by which he or she is, or has previously been, known;  

b) date of birth;  

c) address;   

d) telephone number;  

e) email address;  

f) the name of any Internet service provider whose Internet carriage service — 

I. he or she is supplied with; or 

II. he or she regularly uses;  

g) any name used for communicating over the internet; 

h) details of any internet website; or communication service provided by means of the 

internet, in which he or she uses a name; 

i) the names and ages of any children who generally reside in the same household as 

that in which he or she generally resides, or with whom he or she has regular 

unsupervised contact; and 

j) if he or she is employed — 

k) the nature of his or her employment; and 

l) the name of his or her employer (if any); and 

m) the address of each of the premises at which he or she is generally employed or, if he 

or she is not generally employed at any particular premises, the name of each of the 

localities in which he or she is generally employed;  

n) details of his or her affiliation with any club or organisation that has members who are 

children or that conducts activities in which children participate;  

o) the make, model, colour and registration number of any motor vehicle owned by, or 

generally driven by, him or her;  

p) details of any tattoos or permanent distinguishing marks that he or she has (including 

details of any tattoo or mark that has been removed);  

q) whether he or she has ever been found guilty in any foreign jurisdiction of a reportable 

offence;  
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r) details of government custody since he or she was sentenced or released from 

government custody in respect of a reportable offence or corresponding reportable 

offence;  

s) if he or she leaves, or intends to leave, Western Australia to travel elsewhere in 

Australia on an average of at least once a month (irrespective of the length of any such 

absence) —  

I. in general terms, the reason for traveling; and 

II. in general terms, the frequency and destinations of the travel. 

 

The Bill will add to this list of personal details by requiring reportable offenders to report: 

 

a) the details of his or her passport; 

b) the user names, codes, passwords he or she uses to gain access to the internet or to 

an email address; and 

c) the address of each premises at which he or she is regularly present where children 

generally reside.  

 

‘Regularly present’ will be defined to mean ‘present at premises for at least 7 days, whether 

consecutive or not, in a 12 month period’. ‘Children generally reside’ will be defined to mean 

‘residing at the premises for at least 3 days, whether consecutive or not, in a 12 month period’. 

 

It is thought that these personal details are quite comprehensive and generally cover most 

information WA Police require to monitor reportable offenders in the community. Submissions were 

sought from stakeholders on whether any further information should be registered. The working 

group considered the submissions and recommend the following should also be included under 

section 26 as they will enable WA Police to conduct an informed assessment of risk:  

 

• any other detail as reasonably required;  

• if they have children attending school, the details of that school;  

• whether or not they are in employment that would cause them to interact with children;  

• the details of any boats, caravans, jet skis or other modes of transport;  

• whether they are attending school, university or other tertiary facility;  

• the details of other premises owned or rented by the offender or to which the offender has 

unrestricted access (including storage facilities); and 

• their parental status and whether partner or themselves is pregnant.  
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Recommendation 13  

Amend section 26 to include the following reportabl e details:  

(a) any other detail as reasonably required;  

(b) if they have children attending school, the det ails of that school;  

(c) whether or not they are in employment that woul d cause them to interact with 

children;  

(d) the details of any boats, caravans, jet skis or  other modes of transport;  

(e) whether they are attending school, university o r other tertiary facility;  

(f) the details of other premises owned or rented b y the offender or to which the 

offender has unrestricted access (including storage  facilities); and 

(g) their parental status and whether partner or th emselves is pregnant.  

 

3.2.  Changes in personal details 

 

Currently, if a reportable offender has unsupervised contact with a child, this must be reported 

within 7 days of the contact occurring. However, with reference to section 26(2), unsupervised 

contact must be contact with a child for at least 14 days. This means that an offender can have 

unsupervised contact with a child for 21 days before being required to report that contact to police. 

This reporting period impacts on the timeliness of information provided by WA Police to the DCP if 

police are required to notify DCP in this regard.  

 

Information about offender access to, and relationships with children, is critical to the reportable 

offender’s risk of re-offending and therefore timeliness of reporting is also critical.  This is 

particularly so in light of the fact that most children are offended against by a person known to 

them. 

 

In June 2009, the MCPEMP recommended that the number of days in the definition of regular 

unsupervised contact with a child and residing in the same household as a child be reduced from 

14 days to 3 days. It recommended the timeframe associated with reporting such contact should 

be reduced to 3 days.  

 

Consequently, the Bill achieves the following: 

  

1. Reduces the 14 day requirement found in section 26(2)(b) and (c) to 3 days.  

 

2. Provides that if a reportable offender has unsupervised contact with a child then the 

reportable offender must report that change to the Commissioner within 24 hours not 7 
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days as previously specified in section 29(1). Thus the offender has 4 days to report 

unsupervised contact with children not the current period of 21 days. 

 

3. Removes the reference to 14 days and replaces it with 7 days in the definitions of: 

a) when a reportable offender resides at a particular premises (section 

26(2)(a)); 

b) when a reportable offender is employed at a particular premises  (section 

26(2)(d)); and  

c) when a reportable offender drives a motor vehicle (section 26(2)(e)).  

 

These amendments will result in much stricter time frames applying to reporting changes in 

personal details. This is in accordance with MCPEMPs recommendations for an appropriate 

national standard and is supported by WA Police. Some concerns were raised by DCP and the 

Commissioner for Children and Young People around how itinerant and remote reportable 

offenders would be able to adhere to such strict obligations. WA Police are aware that the Bill may 

disproportionately affect persons living in regional and remote parts of Western Australia and will 

be ensuring that its operational procedures give consideration to persons in that unique situation.  

 

Aside from amending operational procedures, the Act supports operational flexibility by enabling 

remote reporting (ie: reporting by other means than in person) (section 43). Further, the Act also 

provides leeway for reportable offenders to provide a reasonable excuse if they fail to report 

(section 63).   

 

These provisions greatly assist police in managing remote and itinerant reportable offenders and 

WA Police believe the management of all reportable offenders is extremely rigorous and well 

administered. This is evidenced by the fact that WA Police currently have very few whereabouts 

unknown reportable offenders and very few who breach their reporting obligations.  

 

3.3. Ongoing reporting obligations 

 

Section 28 provides that reportable offenders must report his or her personal details to the 

Commissioner once a year. Further, the Commissioner may require a reportable offender to report 

his or her personal details to the Commissioner at the time or times stated in the notice. Currently, 

SOMS undertakes a risk assessment of all reportable offenders which then governs the reporting 

frequency for each offender.  

 

The risk assessment is based upon consideration of a number of factors relating to the individual 

reportable offender. The WA Police Standard Operating Procedures ensure that a review of these 
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assessments is conducted on a regular basis. WA has these numbers of reportable offenders 

falling into the following risk categories:  

No. of reportable offenders Risk Frequency of repor ting 

568 Low Annually 

977 Medium Once every six months 

616 High Quarterly 

168 Very high Monthly 

WA Police have 4 reportable offenders reporting more than once per month. A risk assessment 

has been conducted in each case and due to matters such as further charges pending and/or non-

compliance with their reporting obligations these reportable offenders are required to report 

fortnightly, with one on a weekly basis as a part of his bail conditions. WA Police consider the 

ongoing reporting provisions in the Act support the policy basis well, in that it enables police to 

more closely monitor those offenders who pose a higher risk to the lives or sexual safety of 

children.  
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4 .  Repor t i ng  Per iod   
 

4.1. Length of reporting period, exemption and susp ension  

 

The length of a reportable offender’s reporting period is calculated pursuant to section 46 of the 

Act, with an exception for young people found in section 47.  

 

If a reportable offender has only ever been sentenced for a single Class 2 offence, the reporting 

period is 8 years. If the reportable offender has only been sentenced for a single Class 1 offence, 

the reporting period is 15 years. If a reportable offender has been sentenced for multiple reportable 

offences, then the reporting period will be either 15 years (for up to 5 Class 2 offences) or life.  

 

For a young person, this reporting period is halved and in the case of life reporting, the equivalent 

reporting period is 7½ years. There is currently no discretion in determining these reporting 

periods.  

 

In the case of life reporting periods (for all offences except murder), the reportable offender may 

apply to the District Court to have their reporting obligations suspended once a period of 15 years 

has elapsed (section 52).  

 

As discussed at length above, in the case of young people, the Commissioner may approve the 

suspension of that young person’s reporting obligations (section 61).  

 

WA Police consider that the provisions in the Act regarding the length of reporting periods are, for 

the most part, satisfactory. The State Solicitor’s Office raised in its submission instances where 

there has been a dispute about the length of the reporting period for a particular offender. In such 

circumstances, it is recommended that provision should be made in the Act which enables the 

Commissioner or the reportable offender to apply to the court for a determination specifying the 

period for which the reportable offender is to comply with the Act. 

 

Recommendation 14  

Amend the Act to enable the Commissioner or the rep ortable offender to apply to the court 

for a determination specifying the period for which  the reportable offender is to comply with 

the Act. This avenue should only be available where  the duration of the reporting period is 

in dispute. 
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To further the exemption provisions found in Part 3, Division 6 of the Act, it is recommended that 

the Act include a mechanism to enable a person to be able to apply for removal of their reportable 

offender status on the expiry of their reporting period in the event they have not re-offended during 

that reporting period and can establish that they no longer pose a risk to the lives or sexual safety 

of children. 

 

Recommendation 15  

To further the exemption provisions found in Part 3 , Division 6 of the Act, provide a 

mechanism to enable a person to be able to apply fo r removal of their reportable offender 

status on the expiry of their reporting period in t he event they have not re-offended during 

that reporting period and can establish that they n o longer pose a risk to the lives or sexual 

safety of children. 
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5 .  No t i f i ca t i on  o f  repor t i ng  ob l i ga t ions   
 

5.1. Giving notice of reporting obligations  

 

Pursuant to section 67, a reportable offender must be given notice of his or her reporting 

obligations as soon as is practicable after he or she: 

 

a) is sentenced for a reportable offence;  

b) is released from Government custody;  

c) enters Western Australia; or  

d) becomes a reportable offender. 

 

This notification process is undertaken by persons who fall within a class of persons specified in, or 

determined in accordance with, the regulations. Pursuant to regulation 19(b) of the Community 

Protection (Offender Reporting) Regulations 2004 (Regulations) an officer of the District Court is a 

person required to give notice of reporting obligations in circumstances where the District Court 

sentences the person for a reportable offence but where the person does not enter government 

custody as a result of that sentence. In all other circumstances, this person will either be an officer 

of DCS or WA Police.  

 

WA Police have concerns around the serving of notices of reporting obligations on offenders who 

are sentenced in the Magistrates Court where no custodial sentence is imposed. WA Police have 

indicated that quite often in these circumstances the offender leaves court after sentencing and 

WA Police have to spend considerable police resources locating the offender in order to serve 

them with the notice. This is particularly the case with those offenders who are either itinerant or 

from remote communities.  

 

In order to address the above concerns WA Police hold the view that regulation 19 of the 

Regulations be amended to provide that an officer of the Magistrates Court serve notices of 

reporting obligations on offenders in circumstances where no custodial sentence is imposed. 

However, consultation with the Magistrates Court revealed that support for this amendment cannot 

be provided.  
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6 .  In fo rmat ion  Shar ing  
 

6.1. Disclosure and confidentiality  

 

There are a number of agencies who will have contact with reportable offenders at various points 

in the criminal justice process. Each agency operates under certain legislative provisions which 

provides for both confidentiality and the disclosure of information. WA Police currently release 

information to DCP under section 23 and 24A of the Children and Community Services Act 2004 

and to DCS via a memorandum of understanding. The disclosure and confidentiality in sections 81 

and 82 of the Act place strict limitations on the release of information from the Register.  

 

Section 81 states that only authorised officers may access the Register and that personal 

information in the Register can only be disclosed by a police officer with access to the Register and 

only in circumstances authorised by the Commissioner or as otherwise required or authorised by or 

under any written or other law. If information is to be disclosed to someone other than a police 

officer or law enforcement agency, this can only be done by a police officer of or above the rank of 

Inspector.  

 

Section 81(4) ensures that access to personal information in the Register is restricted and 

controlled to the greatest extent possible without interfering with the purposes of the Act. Further, 

section 81 cannot be overridden despite any written or other law to the contrary. 

 

In respect of confidentiality provisions, section 82 states that a person must not, directly or 

indirectly, record, disclose, or make use of any personal information in the Register except: 

 

a) in the course of the person’s duty; 

b) as required or authorised by or under this Act or another written law; 

c) for the purpose of proceedings for an offence under this Act; 

d) with the written authority of the Minister or the person to whom the information 

relates; or 

e) in other circumstances prescribed by the regulations.  

 

This extends to civil proceedings. 

 

Such disclosure and confidentiality requirements limit WA Police from sharing information on 

reportable offenders with other agencies, especially young reportable offenders. This has been an 

issue raised with WA Police from time to time mainly in relation to young offenders who are still 
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attending school and also in regional districts where an Inspector is not always readily available to 

approve the disclosure.  

 

In the context of CPPOs, section 106 of the Act provides that details of a reportable offender’s 

identity, disclosed due to a CPPO proceeding, must not be published unless the authority of the 

court or the individual is obtained. The Public Advocate believes these limitations prevent it from 

providing the SAT with full information concerning a reportable offender where the Public Advocate 

has been appointed the person’s guardian. As WA Police are aware of this restriction, if the 

reportable offender the subject of the CPPO is also a client of the Public Advocate, or could be a 

client, it will ask for the SAT to be included in the order so that the SAT has access to the 

publication of any matter related to the proceedings. It was thought that this was an appropriate 

resolution to the issue however this is subject to further consultation with the Public Advocate.  

 

The Bill will amend the information sharing provisions of the Act to enable information to be shared 

by a broader range of public authorities with WA Police. This will involve an amendment to the 

definition of ‘public authority’ as well as the creation of a new section to encompass information 

sought to assist with the assessment and management of reportable offenders. To further assist 

with information sharing, WA Police will be amending the Regulations to prescribe other 

circumstances where it will be permitted for a person to record, disclose or make use of any 

personal information in the Register. Stakeholders who have raised concerns around information 

sharing around reportable offenders will be consulted during the drafting of the regulation 

amendments.  

 

Aside from issues to be remedied by the Bill and the proposed regulation amendment, WA Police 

consider that the confidentiality and disclosure provisions are appropriate for the type of 

information obtained through the operation of the Act.  

 

Recommendation 16   

Amend the Regulations to prescribe other circumstan ces where it will be permitted for a 

person to record, disclose or make use of any perso nal information in the Register. 

 

Recommendation 17  

For the purposes of section 106 of the Act, amend W A Police Standing Operating 

Procedures so that WA Police ascertain whether a re portable offender who is the subject of 

the CPPO application is also a client of the Public  Advocate, or could be a client, to enable 

the court to include the SAT in the order.  
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7 .  Schedu le  1  and  2  o f fences  
 

7.1. Offences generally 

 

The reportable offences are set out in Schedules 1 and 2 of the Act and also in regulations 11A 

and 11 of the Community Protection (Offender Reporting) Regulations 2004.  

 

The Bill will insert the following further offences into Schedule 2 of the Act:  

 

a) section 204A (showing offensive material to a child under 16),  

b) kidnapping (if the person against whom the offence is committed is a child who is 

neither a de facto child nor a lineal relative of the offender); and 

c) child stealing (if the person against whom the offence is committed is a child who 

is neither a de facto child nor a lineal relative of the offender).  

 

The offences contained in Schedules 1 and 2 of the Act were supported by stakeholders consulted 

during the review process. The use of OROs were thought to be an effective way to ensure that 

other types of offenders can be made subject to the reporting obligations of the Act in 

circumstances where the court is satisfied this is appropriate.   

 

7.2. Section 557K of the Criminal Code 

 

Section 557K(4) of the Criminal Code is a Schedule 2 offence however WA Police have had 

difficulty in making meaningful use of this section. Section 557K(4) states that:  

 

(4)  A person who is a child sex offender and who, having being warned by a police 

officer -  

(a) that another person is also a child sex offender; and 

(b) that consorting with the other person may lead to the person being 

charged with an offence under this section,  

habitually consorts with the other person is guilty of an offence and is liable to 

imprisonment for 2 years and a fine of $24 000. 

 

The first element of the offence is that a police officer must warn the child sex offender that 

consorting with another particular child sex offender is an offence. Secondly, and only subsequent 

to the warning, the child sex offender must ‘habitually consort’ with the previously identified child 

sex offender for the offence to be established.  
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The relatively low number of prosecutions and apparent under-utilisation of the legislative 

provisions are attributable to two factors. The initial warning, which needs to be treated on an 

individual case-by-case basis, is onerous. In discharging this requirement, police issue a 

‘consorting warning notice’ when it is discovered that two child sex offenders are in regular contact. 

Police meet separately with each child sex offender and explain the notice which outlines the 

details of the other child sex offender, and the consequences of continued consorting. Difficulties 

have also been experienced with proving the ‘habitual’ element of the offence. As discussed 

previously, a high degree of frequent and regular communication must be established in order to 

prove this element. Police have identified that evidence gathering in this respect is particularly 

resource intensive. This is demonstrated by requirements for police to make regular contact with 

consorting suspects to issue them with warning notices and observe instances of habitual contact 

between them. 

 

A further complication to the offences found in section 557K(4) and (6) involves the interaction of 

the Criminal Code with the Young Offenders Act 1994 (YOA). Under section 557K(1) a ‘child sex 

offender’ is defined as being a person who has been convicted of various types of sexually-based 

offences. Under section 189 of the YOA, if a young person is convicted of an offence and a period 

of 2 years has expired since the discharge of their sentence or the date of the conviction (as the 

case may be), then the conviction is not to be regarded as a conviction for any purpose, except as 

otherwise provided in section 189. This means that a young person convicted of a sexually based 

offence, but who falls into section 189 cannot be categorised as a ‘child sex offender’ for the 

purposes of section 557K(4) and (6).  

 

This has recently caused issues for WA Police whereby police have become aware that a 

convicted adult child sex offender has befriended another person who, but for the operation of 

section 189, would have also been considered a child sex offender. Police are only able to utilise 

section 557K in relation to an adult child sex offender.   

 

WA Police recommend that this section be reviewed by the Department of the Attorney General, 

with a view to assessing its usefulness for preventing the consorting of sex offenders.  

 

Recommendation 18  

The Department of the Attorney General review secti on 557K(4) of The Criminal Code with a 

view to assessing its usefulness for preventing the  consorting of sex offenders.  
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7.3. Non-sexually motivated murder offences 

 

The offence of murder, if the person against whom the offence is committed is a child, is a Class 1 

offence under the Act. All jurisdictions except Victoria and Tasmania include the offence of murder 

(of a child) as a scheduled offence. In South Australia, the offence of murder must arise from the 

same incident as a sexual offence for it to be a reportable offence.  

 

It is thought that a person who is sentenced for the murder of a child (whether during the 

commission of a sexual offence or not) poses a risk to the safety of children and should be 

monitored by the Act. In NSW, John Patrick O'Kane was sentenced for the murder of his son, Zach 

in 2010. O’Kane had a previous conviction in NSW for the grievous bodily harm of a son he had 

with another de facto wife35. The boy in that case suffered broken bones and remains blind in one 

eye as a result of the assaults. O'Kane had not told Zach's mother about his previous conviction. It 

is thought that offenders such as O’Kane are examples of why the murder of a child, despite there 

not being a sexual element to the offence, should form part of Schedule 1 of the Act.  

 

All stakeholders who submitted a response to this topic were supportive of the offence of murder 

being retained in Schedule 1 of the Act. WA Police also supports this offence remaining.  

 

  

                                                
35 “John Patrick O'Kane killed his infant son, court hears.” AAP. February 02, 2010. Retrieved from 
http://www.news.com.au/national/baby-killed-by-dad-led-a-miserable-life/story-e6frfkvr-1225826048889#ixzz1GAoDsnId 
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8 .  Schedu le  3  
 

The Act was proclaimed in 2005 however Schedule 3, which relates to Class 3 “on adult” 

offenders, was not proclaimed at that time.  The principal reason for the delay in proclaiming 

Schedule 3 was due to the significant resource implications this would place upon WA Police, as 

well as the fact that there was no available register for recording and maintaining information 

relating to “on adult” offenders. Although it is possible to use the Community Protection Offender 

Register to record “on adult” offenders, ANCOR can only be used for storage of information 

relating to reportable offenders who have offended against children and not those who have 

offended against adults.  

 

Subsequent to the proclamation of the Act, the State Government introduced the DSO Act which 

manages risks associated with dangerous and repeat sexual offenders.  The DSO Act allows the 

Supreme Court to set and enforce strict conditions to enable management of these offenders in the 

community. This can include conditions on accommodation, who a DSO can associate with, 

restrictions on the consumption of alcohol or other substances, the taking of anti-libidinal 

medication and a range of other strategies aimed at reducing risk and keeping the community safe.  

In the UK, research has found that offenders who commit sexual offences “on adults” are not only 

less compliant, and thus more difficult to manage, but their offending behaviour is also more 

opportunistic and more difficult to predict.  As a result these offenders require a higher ratio of 

police officers to manage them than low or medium risk “on child” offenders. WA Police have 

examined the number of staff required to manage and monitor reportable offenders (based on 

international research) and have identified that the management of all “on adult” reportable 

offenders require twice the resources of managing low and medium risk child sex offenders with a 

ratio of 1:20.  

 

Initial data collected from current and historical police systems suggests that if we were to proclaim 

Schedule 3, there would currently be around 500 repeat “on adult” offenders who would be made 

reportable at this point in time.  This equates to a resource requirement of 30 police officers and 4 

police staff.  

 

Given the reporting timeframes of 15 years or life, it would be anticipated that the optimum number 

of reportable offenders under Schedule 3 would be realised between 2016 and 2020 (depending 

on back capture provisions enabled) and the number of offenders made reportable would be 

expected to more than double in that time.  
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In light of the developments that have taken place since the Act came into effect in February 2005 

it is recommended Schedule 3 be repealed.  

 

Recommendation 19  

Repeal Schedule 3 of the Act.  
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9 .  The  ro le  o f  Wes tern  Aus t ra l i a  Po l i ce  

 

WA Police is dedicated to enhancing the quality of life and well-being of all people WA by 

contributing to making our State a safe and secure place. Under the ‘Frontline First’ philosophy 

introduced in 2004, WA Police have seen an increased focus on the delivery of quality policing 

services in call taking and responding to and attending incidents. WA Police outcomes are 

primarily to ensure lawful behaviour and community safety, that offenders are apprehended and 

dealt with in accordance with the law and that lawful road-user behaviour is maintained. These 

outcomes are primarily pre-sentence focused.  

 

The Act is primarily concerned with the management of reportable offenders in the community 

post-sentence. The management and monitoring of offenders in the community does not 

necessarily accord with a policing function, which sees police responding to, attending and 

investigating incidents of unlawfulness, but is rather a function which monitors offenders post-

sentence. The key WA agency which deals with offenders post-sentence is the DCS.  

 

The post-sentence management of offenders by WA Police was canvassed in the Issues Paper 

circulated by WA Police. The majority of stakeholders considered that WA Police are best placed 

to investigate, assemble evidence and interview suspects in criminal matters concerning reportable 

offenders. This is achieved by the powers, training and experience WA Police provide, especially in 

regards to covert and overt surveillance and powers to seize evidentiary material. Further, the 

Community Protection Offender Register forms part of the police intelligence network which is 

useful from a multi-agency perspective. In terms of offenders themselves, it was thought that 

reporting to WA Police has a significant impact and is a greater deterrent both for non-compliance 

with the Act and committing future offences.  

 

The working group and stakeholders who submitted a response on this issue advocated that 

greater inter-agency management of reportable offenders should continue to be developed. It is 

thought that at present, key agencies involved in the management of reportable offenders work 

well together. This is evidenced by DSORC and IPPC. With the above recommended amendments 

to information sharing and disclosure, it is considered that WA Police are best placed to  manage 

reportable offenders in the community. 
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10 .  Of fenders  w i th  spec ia l  needs  
 

It is accepted that people with intellectual disabilities are significantly over represented as 

offenders in all aspects of the criminal justice system.  As the NSW Ombudsman’s ‘Supporting 

people with an intellectual disability in the criminal justice system: progress report’ points out, 

offenders with intellectual disabilities have higher rates of recidivism than the general prison 

population and that the lack of support for offenders with these special needs will have a 

considerable impact on both the offender and the broader community36. As a 2002 report to the 

Criminology Research Council states, offenders who have an intellectual or cognitive impairment 

may ‘display problematic sexual behaviours’ which can cause difficulties with treatment and 

management especially where ‘the individuals lack insight into their own behaviour, and may not 

be able to comprehend the nature and effect of any proposed treatments or therapies’37.  

 

Whilst it is possible for a person with an intellectual impairment to have a mental illness, it is 

important to differentiate between the two concepts. Mental illness should also be distinguished 

from diagnosable sexual disorders. Neither the terms ‘paedophile’ nor ‘sex offender’ are terms 

used to describe mental illness. ‘Paedophile’ is a specific, restrictive definition of a particular subset 

of individuals who display child molesting characteristics38. The term ‘sex offender’ is not a 

diagnostic term and therefore it does not automatically follow that a sex offender is mentally ill 

because purely because they are a sex offender39. 

 

The Mental Health Act 1996 defines mental illness as ‘disturbance of thought, mood, volition, 

perception, orientation or memory that impairs judgment or behaviour to a significant extent’ 

(section 4). The National Mental Health Policy defines mental illness as ‘a clinically diagnosable 

disorder that significantly interferes with an individual’s cognitive, emotional or social abilities’40. 

Some studies have found that sex offenders have higher incidents of mental illness as compared 

to the general population41 whilst other studies dispute this. A 2000 study looking at child abuse in 

Queensland found that the vast majority of child sex offenders do not have a diagnosable 

psychosexual disorder, although many have been treated for depression (23%), drug and alcohol 

abuse (18%) and anger problems (13%)42.  

 
                                                
36 NSW Ombudsman. Supporting people with an intellectual disability in the criminal justice system: Progress report. A special report to 
Parliament under s31 and s26 of the Ombudsman Act 1974. August 2008, p2. 
37 Hayes, Susan, Barbouttis, Fiona and Hayes, Claudia, “Anti-libidinal medication and people with disabilities – long-term follow-up of 

outcomes following third party consent to medication for problematic sexual behaviour.” Report to the Criminology Research Council, 
August 2002.  

38 Gelb, Karen. Recidivism of Sex Offenders Research Paper. Sentencing Advisory Council January 2007 Retrieved from 
www.deakin.edu.au/hmnbs/psychology/pdf-docs/colloquia/reading-for-10aug0graffam2.pdf.  
39 Ibid. 
40 Australian Health Ministers (2009), National Mental Health Policy 2008, Canberra: Commonwealth of Australia 
41 Langevin R, RA Lang and S Curnoe.  “The prevalence of sex offenders with deviant fantasies.” Journal of Interpersonal Violence 
13(3): 315–327. 1998. 
42 Smallbone, S. and R. Wortley. Child Sexual Abuse in Queensland: Offender Characteristics and Modus Operandi. Brisbane: 
Queensland Crime Commission and Queensland Police Service, 2001: p34. 
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Nevertheless, mental illnesses can vary in degrees and have a range of effects including 

decreasing a person’s self-control, impairing judgment and increasing impulsivity. These 

behaviours can also vary depending on the severity and type of illness. This in turn can result in 

reportable offenders with mental illnesses being more difficult to monitor and less likely to 

understand and/or comply with their reporting obligations. Further, it is likely that mental illness can 

contribute to re-offending behaviours, especially in circumstances where appropriate interventions 

and supports are lacking.   

 

If a reportable offender has been identified as having an intellectual impairment or mental illness or 

both, and therefore would not be reasonably expected to understand his or her obligations under 

the Act, the effectiveness of the Act is compromised. Additionally, if a reportable offender fails to 

comply with the reporting obligations in the Act, they will be charged with an offence under section 

63. If an offender has an impairment which means they are unable to fully comprehend their 

reporting obligations any criminal outcome from this may further entrench that person in the 

criminal justice system to that person’s detriment. Managing offenders with intellectual impairment 

and/or mental illness is critical to the operation and effectiveness of the Act.  

 

It is accepted best practice in WA that a co-ordinated, integrated and multi-agency approach to 

managing offenders diagnosed with an impairment or mental illness will achieve the best outcomes 

for that person and a reduction in recidivism. Given this, it is highly likely that a reportable offender 

with a diagnosed impairment will generally be involved with several agencies, as well as WA 

Police, at least during their initial release from custody, or community based sentence. However it 

is important to point out that it is beyond the role or expertise of WA Police to diagnose persons 

with intellectual impairment or mental illness, and therefore, it is crucial for WA Police to work with 

other agencies in this regard.  

 

Given that reportable offenders with an intellectual impairment or mental illness may have 

difficulties understanding their reporting obligations, section 36 of the Act provides that a reportable 

offender is entitled to have a support person of his or her own choosing present when making a 

report to police under Part 3 of the Act. This includes the initial report as well as any ongoing 

reporting obligations. Support and assistance has been identified as vital in ensuring criminal 

justice processes are understood by persons with an intellectual impairment43. Some legislation in 

WA, such as the Criminal Investigation Act, Evidence Act and the Criminal Investigation 

(Identifying People) Act makes allowances for ‘incapable’ or ‘special’ persons to ensure support is 

available throughout the respective processes of those Acts. WA Police consider that the 

availability of a support person is effective and useful within the context of the Act.  

                                                
43 Enabling Justice: A Report on Problems and Solutions in relation to Diversion of Alleged Offenders with Intellectual Disability from the 
New South Wales Local Courts System. May 2008. Intellectual Disability Rights Service Inc. 
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The NSW Ombudsman’s report recommended that it may be beneficial for the ‘special needs’ of 

the offender and the details of the involvement of support persons or other professionals to be 

recorded where possible44. In that regard, the working group considered the support, privacy, 

recording and information sharing provisions within the Act to see how they can be better adapted 

operationally for reportable offenders who have an intellectual impairment or mental illness.  

 

In its submission, the Disability Services Commission provided that it is important when dealing 

with intellectually impaired offenders that a comprehensive assessment of the individual offender’s 

skills and deficits, and the nature of their offending behaviour, be undertaken to prevent further 

entrenchment for that person in the criminal justice system. The Disability Services Commission 

supports a suitable expert assessment for reportable offenders with a disability to identify any 

issues the reportable offender may have with complying with the Act and to assist them with their 

requirements under the Act. The working group agreed with this position. 

 

WA Police advise that the last 5 successfully obtained CPPOs were for people who are also 

associated with the Public Advocate or Disability Services. In this regard, agencies involved with 

these 5 offenders have worked collaboratively together in order to manage that person. It was 

thought that this type of inter-agency management should be expanded to better manage the 

needs of intellectually disabled reportable offenders, not just those subject to a CPPO. The working 

group established that WA Police should systematically begin identifying which reportable 

offenders are clients of the Public Advocate, Disability Services and/or the Public Trustee and 

ensure that these clients are flagged as having special needs in the Community Protection 

Offender Register and, if possible, what those needs are. By endeavouring to work more closely 

with the Public Trustee, the Public Advocate and Disability Services, it is thought that the needs of 

intellectually disabled reportable offenders could be better managed under the existing provisions 

of the Act.   

 

Recommendation 20  

WA Police formally liaise with the Public Advocate,  Disability Services and the Public 

Trustee (where relevant) to ensure that clients of those agencies, who are also reportable 

offenders, are identified on the Community Protecti on Offender Register.  

 

  

                                                
44 NSW Ombudsman, supra note 125, p110. 
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11 .  Reg iona l  and  remote  o f fenders  
 

Due to remoteness of location, as well as a number of other factors, persons residing in regional 

and remote communities uniquely suffer the effects of sexual violence and abuse in ways that 

persons in metropolitan areas do not45. Sexual violence and abuse issues are compounded by the 

fact that these offences in remote communities, including Aboriginal communities is chronically 

under-reported46. The Act is designed to monitor offenders in the community in order to protect the 

sexual safety and lives of children and persons generally. If anything, the objectives of the Act are 

considerably significant for these communities.  

 

It is not always easy or possible for reportable offenders who reside in regional or remote areas, to 

conform with the requirements of the Act and a fine balance must be struck in enabling flexibility for 

managing reportable offenders in regional and remote areas in a way that does not compromise 

child protection. It is accepted that it may not be possible to report a change in personal details due 

to remoteness of location.  

 

Section 43 of the Act provides for reporting by remote reportable offenders who live more than 100 

kilometres from the nearest police station or approved place. There is also provision in section 43 

to enable the Commissioner to agree to variable time limits for reporting changes of details. 

Further, in circumstances where a reportable offender has breached their reporting obligations 

under the Act due to reasons attributed to remoteness of location, this may be a reasonable 

excuse as provided by section 63 of the Act.  

 

WA Police have been consistently working on providing relational policing to remote areas, 

particularly in the Kimberley and Pilbara regions, and consider the monitoring of such offenders to 

be well managed. Police do regular patrols in those areas and have an excellent understanding of 

the reportable offenders who reside in those remote locations.   

                                                
45 Wild, Rex QC and Patricia Anderson. Little Children are Sacred: Report of the Northern Territory Inquiry into the Protection of 
Aboriginal Children from Sexual Abuse, 2007; Lees, Marion. Indigenous Sex Offender Treatment Program. Paper presented at the Best 
Practice Interventions in Corrections for Indigenous People Conference convened by the Australian Institute of Criminology, Sydney 8-9 
October 2001.  
46 Cashman, Josephine. ‘Don’t Tell Anyone Our Secret! Child Sexual Assault in Indigenous Communities’ Indigenous Law Bulletin 6, 
2005: 12; Office of the State Coroner (WA), Record of Investigation into a Death – ‘Inquest into the death of Susan Ann Taylor’ 2001: 
30/01, 29. 
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Comple te  L is t  o f  Recommenda t ions   

Recommendation 1  

Enable the Commissioner to suspend the reporting ob ligations of young reportable 

offenders as follows:  

(a) amend regulation 17 so that all Schedule 1 and Schedule 2 reportable offences are 

offences for the purposes of section 61(1)(a) of th e Act;  

(b) retain regulation 18 in its current form; and  

(c) amend the Act so that a person aggrieved by the  decision of the Commissioner 

made by virtue of section 61 of the Act can apply t o the State Administrative Tribunal 

for a review of the decision.  

 

Recommendation 2  

Provide for an administrative mechanism in the Act to enable reportable offenders who 

attribute the commission of their offence to unsoun dness of mind to: 

(a) apply to the Commissioner for suspension or rem oval from the Community 

Protection Offender Register;  

(b) enable the Commissioner to apply to the Ministe r for approval to either suspend or 

remove the offender from the Community Protection O ffender Register; and 

(c)  enable a person aggrieved by the decision of t he Minister to apply to the State 

Administrative Tribunal for a review of the decisio n.  

 

Recommendation 3  

Insert a provision into the Act to provide for ‘dou btful cases’, similar to that found in 

section 49 of the Sentence Administration Act 2003, with necessary modifications, which 

would allow either WA Police or a person who has be en served with a notice of reporting 

obligations, to seek a judicial determination as to  whether the person is a reportable 

offender under the Act. 

 

Recommendation 4  

The Government considers progressing legislation to  enable arsonists to be monitored by 

WA Police.  

 

Recommendation 5  

Amend the Act to insert a definition of ‘sexual saf ety’. 

 

Recommendation 6  

Amend the Act to insert a definition of ‘risk’.  
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Recommendation 7  

Enable resources to be made available to the Commis sioner of Police to obtain the 

expertise of a psychologist or psychiatrist in esta blishing whether or not a particular 

reportable offender poses a risk to the safety of c hildren. 

 

Recommendation 8  

Increase training for police officers, particularly  those who deal regularly with reportable 

offenders, in order to allow for the adequate asses sment of risk of such offenders. 

 

Recommendation 9  

Establish a panel of experts (similar to the Danger ous Sex Offender Review Committee) to 

produce a report on a particular offender which con cludes with their views on that 

offender’s risk, at WA Police’s request. 

 

Recommendation 10  

The Western Australian Government should facilitate  advancing research on the 

assessment of risk using risk assessment tools. 

 

Recommendation 11   

WA Police undertake further consultation with the D epartment of Corrective Services, 

Queensland and New South Wales Police and Correctiv e Services with a view to obtaining a 

GPS monitoring scheme in Western Australia for repo rtable offenders.  

 

Recommendation 12  

Amend the Act to subject all CPPO applications to a  pre-hearing conference/mediation. 

 

Recommendation 13   

Amend section 26 to include the following reportabl e details:  

(a) any other detail as reasonably required;  

(b) if they have children attending school, the det ails of that school;  

(c) whether or not they are in employment that woul d cause them to interact with 

children;  

(d) the details of any boats, caravans, jet skis or  other modes of transport;  

(e) whether they are attending school, university o r other tertiary facility;  

(f) the details of other premises owned or rented b y the offender or to which the 

offender has unrestricted access (including storage  facilities); and 

(g) their parental status and whether partner or th emselves is pregnant. 
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Recommendation 14  

Amend the Act to enable the Commissioner or the rep ortable offender to apply to the court 

for a determination specifying the period for which  the reportable offender is to comply with 

the Act.  This avenue should only be available wher e the duration of the reporting period is 

in dispute. 

 

Recommendation 15  

To further the exemption provisions found in Part 3 , Division 6 of the Act, provide a 

mechanism to enable a person to be able to apply fo r removal of their reportable offender 

status on the expiry of their reporting period in t he event they have not re-offended during 

that reporting period and can establish that they n o longer pose a risk to the lives or sexual 

safety of children. 

 

Recommendation 16   

Amend the Regulations to prescribe other circumstan ces where it will be permitted for a 

person to record, disclose or make use of any perso nal information in the Register. 

 

Recommendation 17  

For the purposes of section 106 of the Act, amend W A Police Standing Operating 

Procedures so that WA Police ascertain whether a re portable offender who is the subject of 

the CPPO application is also a client of the Public  Advocate, or could be a client, to enable 

the court to include the SAT in the order.  

 

Recommendation 18  

The Department of the Attorney General review secti on 557K(4) of The Criminal Code with a 

view to assessing its usefulness for preventing the  consorting of sex offenders.  

 

Recommendation 19  

Repeal Schedule 3 of the Act.  

 

Recommendation 20  

WA Police formally liaise with the Public Advocate,  Disability Services and the Public 

Trustee (where relevant) to ensure that clients of those agencies, who are also reportable 

offenders, are identified on the Community Protecti on Offender Register.  
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Append ix  1  

 
Stakeholders who received WA Police Issues Paper 

 

• Aboriginal Legal Service; 

• Children’s Court of Western Australia; 

• Commissioner for Children and Young People; 

• Department for Child Protection; 

• Department of Corrective Services; 

• Department of Education; 

• Department of Health; 

• Department of the Attorney General; 

• Disability Services Commission; 

• District Court of Western Australia; 

• Law Reform Commission of Western Australia; 

• Law Society of Western Australia; 

• Legal Aid WA; 

• Magistrates Court of Western Australia; 

• Office of the Director of Public Prosecutions; 

• State Solicitor’s Office;  

• Supreme Court of Western Australia; and 

• Victims of Crime Reference Group.  
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Append ix  2   
 
Responses to Issues Paper werereceived from the following stakeholders 
 
 

• Chief Magistrate Steven Heath, Magistrates Court of Western Australia, 6 July 2011; 

• State Solicitor’s Office, 31 July 2011; 

• Commissioner for Children and Young People, 17 August 2011; 

• Disability Services Commission, 19 August 2011; 

• Chief Judge Peter Martino, District Court of Western Australia, 25 August 2011; 

• Department of Corrective Services, 31 August 2011; 

• Department of Health, 5 September 2011; 

• Department for Child Protection, 6 September 2011; 

• Legal Aid WA, 14 September 2011; 

• Department of Education, 26 September 2011; 

• Department of the Attorney General, 2 November 2011;  

• Office of the Director of Public Prosecutions, 9 November 2011;  

• Victims of Crime Reference Group (includes submission from Aboriginal Family Law 
Service), 1 February 2012.  
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Criminal Code Act Compilation Act 1913 (WA) 
Criminal Investigation Act 2006 (WA) 
Criminal Investigation (Identifying People) Act (WA) 
Criminal Justice Act 2003 (UK) 
Criminal Law Amendment (Simple Offences) Bill 2004 (WA) 
Criminal Law (Mentally Impaired Accused) Act 1996 (WA) 
Dangerous Sexual Offenders Act 2006 (WA) 
Evidence Act 1906 
Guardianship and Administration Act 1990 (WA) 
Mental Health Act 1996 (WA) 
Sentencing Act 1995 (WA) 
Sentence Administration Act 2003 (WA) 
Working with Children (Criminal Record Checking) Act 2004 (WA) 
Young Offenders Act 1994 (WA) 
 
HANSARD  
 
Extract from Hansard Assembly – Wednesday, 22 September 2004: p62796b – 6282a. Hon. 

Michelle Roberts Community Protection (Offender Reporting) Bill 2004 Second Reading.   
 
Extract from Hansard  Council - Thursday, 28 September 2006: p6833c-6845a. Hon. Sue Ellery; 

Hon. George Cash; Hon. Paul Llewellyn Criminal Investigations Bill 2005 Criminal 
Investigation (Consequential Provisions) Bill 2005. Cognate Debate Resumed from 11 May. 
Hon. George Cash (North Metropolitan). 


