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EXECUTIVE SUMMARY

This report presents the findings of the third review of the National Environment
Protection Council Acts (Commonwealth, state and territory). Section 64 of the
Commonwealth Act requires that the National Environment Protection Council cause
a review to be undertaken every five years and tabled in parliament. This review of
the National Environment Protection Council Acts addresses the:

1. Effectiveness of the Acts in achieving their objectives.

2. Operation of the Acts and the framework of National Environment Protection
Measures they establish.

3. Effectiveness of National Environment Protection Measures as a framework
for achieving nationally consistent guidance and standards, including possible
alternative approaches based on best practice models.

The review also considered the efficiency of the council and secretariat operations.
When formally initiating the review of the National Environment Protection Council
Acts, the National Environment Protection Council also made the decision

to expedite removal of the National Environment Protection Council Service
Corporation. This followed extensive review of the operation of and budget for

the corporation before and following its move from Adelaide to the Department of
Sustainability, Environment, Water, Population and Communities offices in Canberra.

The review found that effective mechanisms for establishing consistent national
standards and requirements are important elements in ensuring environment
protection and minimising costs to business.

The National Environment Protection Measures framework provides a unique
mechanism with clearly defined processes that enable a collaborative approach
to establishing consistent national standards and requirements with flexibility in
implementation to integrate with existing jurisdictional systems and to meet local
requirements. There are significant benefits associated with the statutory basis for
standards and requirements established through National Environment Protection
Measures.

Review of the National Environment Protection Council Acts has also provided

an opportunity to consider whether government has the range of tools necessary

to meet future environmental challenges. Increasingly, government has moved to
develop specific legislation to address environmental issues, such as the Water
Efficiency Labelling Scheme. It may be more efficient—and increasingly more useful
and understandable to stakeholders—to develop and use framework legislation to
address environmental issues. The National Environment Protection Council Acts
and the Commonwealth Product Stewardship Act 2011 are examples of this.

In considering the tools needed to meet future environmental challenges a
framework approach could be adopted, where new tools or approaches are
necessary, by amending the National Environment Protection Council Act,
developing new framework legislation, or amending other legislation to provide for
broader application. If the Standing Council on Environment and Water determines
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this proposal has merit, two issues that it is currently actively considering, namely the
National Plan for Clean Air and Council of Australian Governments’ Chemical Reform
Program, provides a practical opportunity to apply it.

Reform of the National Environment Protection Council Acts or other legislative
reform could provide a broader framework for national environmental decisions and
environmental standards, including standards for the environmental performance

of products and equipment—an important tool in addressing diffuse impacts on
environmental quality. After almost two decades, the National Environment Protection
Council Act and National Environment Protection Measures are well known to
stakeholders. Consideration should be given to broadening the National Environment
Protection Council Act to provide a framework for national environmental decisions
and standards.

However, the National Environment Protection Council Act currently includes process
prescriptions that are not consistent with contemporary administrative practices.

This means that making, reviewing, varying and reporting on National Environment
Protection Measures is time consuming and inefficient, and that the operation of the
National Environment Protection Council and the National Environment Protection
Council Service Corporation is not efficient.

There is significant opportunity to reform the National Environment Protection
Council Act and the associated framework to significantly improve the operation,
responsiveness and efficiency of the system. Without such reforms, use of the
National Environment Protection Council Act in the future may be limited.

Improved implementation of National Environment Protection Measures and, in
particular, a focus on consistency between jurisdictions will reduce business costs
and improve environmental outcomes, while retaining flexibility where this

is necessary.

WHAT THE ACTS ARE TRYING TO ACHIEVE
The National Environment Protection Council Acts' seek to ensure:

1. People enjoy the benefit of equivalent protection from air, water or soil pollution
and from noise, wherever they live in Australia.

2. Decisions of the business community are not distorted, and markets are not
fragmented, by variations between participating jurisdictions in relation to the
adoption or implementation of major environment protection measures.

The Acts establish the National Environment Protection Council and the National
Environment Protection Measures as a primary mechanism to achieve these
objectives.

! In response to the Intergovernmental Agreement on the Environment made in 1992 the
Commonwealth and each Australian state and territory have passed a National Environment
Protection Council Act that establishes the National Environment Protection Council and a
mechanism for National Environment Protection Measures.
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METHODOLOGY

The review was undertaken by a review team comprising officials from each
jurisdiction. The review team considered:

* pastreviews
* reviews of individual National Environment Protection Measures
* recent annual reports

* arange of governance reviews and projects that were undertaken in the process
of the National Environment Protection Council Service Corporation transitioning
to Canberra.

Workshops were also conducted involving senior officials from all jurisdictions.
Guidance was provided by the National Environment Protection Council and

the National Environment Protection Council Committee. While no new public
consultation was undertaken, if the National Environment Protection Council wishes
to pursue recommendations from the review then consultation should be undertaken
where the regulatory burden for business and for the community is materially altered.

REVIEW FINDINGS AND RECOMMENDATIONS

The review considered past reviews, the context of the National Environment
Protection Council Acts (Parts 1 and 2) and opportunities for achieving nationally
consistent guidance and standards including best practice models for environmental
protection (Part 3). This report contains the review’s findings and recommendations
on the:

« National Environment Protection Council Act in the current Council of Australian
Governments’ context (Part 3)

» effectiveness of the National Environment Protection Council Acts and National
Environment Protection Measures framework—now and in the future (Part 4)

» operation and efficiency of the National Environment Protection Council Acts and
the efficiency of the National Environment Protection Measures process (Part 5)
and annual reporting and review of National Environment Protection Measures
(Part 6)

+ operation and efficiency of the National Environment Protection Council and the
National Environment Protection Council Service Corporation (Part 7).

Recommendations are provided at the ends of these parts and are summarised
below. Part 8 provides an overall assessment against the terms of reference and
presents the report’s conclusions.
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COUNCIL OF AUSTRALIAN GOVERNMENTS’ REFORMS
—PART 3

Since the National Environment Protection Council Act came into effect in 1994,
there have been a number of changes to the purposes and membership of
overarching ministerial councils. It is important that the ministerial decision-making
body oversighting the making of National Environment Protection Measures is
considered in the context of the ministerial council system determined by the Council
of Australian Governments.

The Council of Australian Governments has asked that references to ministerial
councils that pre-date commencement of the new council system on 13 February
2011 be amended by 30 June 2016. It has requested that references be amended to
refer instead to the ‘Ministers with responsibility for [...].

This change should be considered in the context of proposals to use the National
Environment Protection Council as a vehicle for making national statutory decisions,
such as that considered as part of the Council of Australian Government’s chemical
reforms proposals. This change will require substantial redrafting of the Acts, with
the focus on providing a framework for National Environment Protection Measures
and potentially other national approaches, rather than on establishing the National
Environment Protection Council.

+ Consider amendments that give effect to adopting the Council of Australian
Governments’ decision to remove any references to the National Environment
Protection Council in the Act and replace them with references to Ministers with
responsibility for environment protection.

» The Acts should retain a process for developing National Environment Protection
Measures and potentially other future national decisions.

EFFECTIVENESS OF THE NATIONAL ENVIRONMENT
PROTECTION MEASURES SYSTEM AS A FRAMEWORK FOR
ACHIEVING NATIONAL CONSISTENCY, NOW AND IN THE
FUTURE—PART 4

The National Environment Protection Measures framework provides a unique
cooperative mechanism to establish consistent national standards, requirements,
guidelines and protocols for environment protection, with flexibility in implementation
to meet specific jurisdictional requirements.

The Acts provide an important statutory basis for this and define roles and processes
for development, review and implementation.

The Acts have worked well to date and the National Environment Protection
Measures framework is a useful tool for environmental protection. Stakeholder
feedback in relation to existing National Environment Protection Measures has
generally been supportive of their retention as a basis for consistent national
standards and guidelines. This is particularly the case in relation to ambient
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environmental quality standards and establishing a basis for consistent regulatory
requirements (such as the National Pollutant Inventory and Movement of Controlled
Waste).

* National Environment Protection Measures are an important tool for national
action for environment protection and should be retained.

OBJECTIVES OF THE ACTS (4.1)

The review considered whether the objects of the Acts remain current and
consistent with the policy intention in establishing consistent national standards
and requirements. The review noted that the objects are framed in terms of the
establishment of the National Environment Protection Council and that the Council
of Australian Governments has required that the Standing Council on Environment
and Water proceed to remove references in legislation to the National Environment
Protection Council.

» Consideration should be given to amending the Act to more directly state the
purpose of the Act, rather than having the object of the Act dependent on the
establishment of the National Environment Protection Council.

* The objects of the Act should be amended to:

- recognise the purpose of protection of the Australian community and the
environment from harm

- better reflect the Council of Australian Governments’ objectives of a
seamless and harmonised national economy.

BROADENING THE SCOPE OF THE TOOLKIT FOR NATIONAL
ACTION (4.4)

The current National Environment Protection Measures framework is not always
the most appropriate tool to use in response to all current and future environmental
challenges. For example:

» the scope of matters for which a National Environment Protection Measure may
be made is limited

+ the objects of the Acts and the definitions of standard, goal and protocol? focus on
ambient environmental quality. Addressing some future challenges may require a
framework for nationally consistent decisions about other matters that contribute
to protection of environmental quality (such as environmental performance
standards for products and equipment), supported by either or both national and
jurisdictional implementation

» flexibility in implementation creates additional risks when seeking to establish
national requirements in relation to products for sale or occupations, due to
the requirements of the Mutual Recognition Act 1992 and supporting state and
territory implementation legislation.

2 The Acts identify that a National Environment Protection Measure must contain one or more of the
following: standard, goal, protocol and guideline.
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Current priorities of the Standing Council on Environment and Water for which these
issues are relevant include:

» the National Plan for Clean Air and, as part of this, consideration of emission or
other controls on products such as wood heaters and non-road diesel engines

» labelling of certain equipment in relation to noise

+ the Council of Australian Governments’ Chemical Reform Program, including
proposals to establish a national standard-setting body and framework for
developing and implementing decisions for environmental controls on
industrial chemicals.

Such issues are likely to gain priority due to the increasing importance of diffuse
impacts on the environment and the association of these with population growth.

The review found that there are reform opportunities to enhance the toolkit available
to support national action for environment protection. In particular, the opportunities
include:

* broadening the application of the existing National Environment Protection
Measures framework

» amending other legislation or developing new legislation to support action on
current Standing Council on Environment and Water priorities (as outlined
above).

Note that in considering legislative proposals to address current Standing Council
on Environment and Water priorities a framework approach should be considered to
maximise the future use and application of the tools.

This would complement other frameworks for national action on environmental
matters such as the Commonwealth Product Stewardship Act 2011.

Without such reforms the future use of National Environment Protection Measures is
likely to be limited to the existing scope and application.

To the extent that new models/tools are required to establish national standards

and requirements for areas beyond the scope of the current National Environment
Protection Measures framework, the preferred model should be determined as each
policy initiative is considered (such as product standards under the National Plan for
Clean Air or the Council of Australian Governments’ Chemical Reform Program).

» The scope of the National Environment Protection Council Acts should be
amended to allow the National Environment Protection Council to make a
National Environment Protection Measure on any environmental protection
matter as determined unanimously by the National Environment Protection
Council.
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* Any proposal to amend the National Environment Protection Council Acts should
investigate broadening the scope of the Acts and establishing a framework for
national decisions implemented through jurisdictions, and enable the setting of
environmental performance standards for products and equipment. The preferred
approach should be determined following detailed consideration of the specific
needs of any scheme.

* As the Standing Council on Environment and Water considers the National Plan
for Clean Air, the Council of Australian Governments’ Chemical Reform Program
and other priorities, consideration should be given to adopting a framework
approach in any legislative proposals to maximise the utility of the toolkit available
for national action. Such proposals should include consideration of amending the
National Environment Protection Council Acts, as well as alternative legislative
approaches.

IMPLEMENTATION OF NATIONAL ENVIRONMENT PROTECTION
MEASURES (4.5)

Flexibility in implementation to meet specific jurisdictional requirements and to
integrate implementation with existing jurisdictional systems is a strength of the
current framework. However, there is the opportunity to improve environmental
outcomes and reduce business costs by more consistent implementation, while still
retaining flexibility where this is needed. The review notes that under the Council

of Australian Governments’ priority for the Standing Council on Environment and
Water on Seamless Environmental Regulation, agencies are focusing on practical
measures to harmonise environmental regulation. Depending on the specific issues
considered by each National Environment Protection Measure, there may be areas
which are a priority for consistency in implementation. For example, industry has
previously identified movement of wastes between jurisdictions as an area for
focus on harmonisation. The Movement of Controlled Waste National Environment
Protection Measure covers the movement of certain wastes between jurisdictions
and provides a basis for consistency; however, further coordinating implementation is
likely to improve these outcomes.

» The National Environment Protection Council should determine the most
appropriate approach to support consistent implementation of each National
Environment Protection Measure—focusing on areas where consistent
implementation can strengthen environmental outcomes and reduce
business costs.

* Where greater consistency in implementation is of benefit, particularly
when inconsistent implementation has a negative impact on business, it is
recommended that jurisdictions:

- work together to pursue opportunities to improve and harmonise
implementation of National Environment Protection Measures, including
improved regulatory practice

- ensure timely translation of National Environment Protection Measure
requirements into jurisdictional instruments.
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OPERATION AND EFFICIENCY OF THE NATIONAL
ENVIRONMENT PROTECTION COUNCIL ACTS AND
EFFICIENCY OF THE NATIONAL ENVIRONMENT
PROTECTION MEASURES PROCESS—PART 5

The National Environment Protection Council Act is a product of its time in terms
of detailed prescriptions—the Act as currently drafted is process focused and the
governance frameworks do not reflect recent advances in this area. The processes
laid out in the Act are administratively cumbersome and resource intensive.

Application of the Act in the future in developing new National Environment
Protection Measures will be limited unless there are significant changes to:

» the agreed scope for National Environment Protection Measures (as
discussed above)

+ streamline and improve processes, including reporting

» the nature and form of National Environment Protection Measures so as to
support streamlined processes.

Major findings and recommendations of the review are to change processes and
procedures to improve efficiency by decreasing costs and focusing efforts to
maximise benefits.

NATURE AND FORM OF NATIONAL ENVIRONMENT PROTECTION
MEASURES (5.1)

Consistent techniques for standards and application of technical approaches to
environmental monitoring and reporting are vital to develop a clear and consistent
dataset of ambient environmental conditions. It is also important that such data

is collected on a regular basis—often in a synchronised manner—and kept up to
date. Some National Environment Protection Measures specify such monitoring and
reporting approaches, techniques and standards. However, this specificity can have
a perverse outcome.

The nature and form of the National Environment Protection Measures, particularly
the inclusion of detailed technical information, has contributed to the time taken to
review and update the National Environment Protection Measures. This has also
led to criticism about some technical information being out of date. The issue is how
to best ensure rigour and direction without creating inflexible approaches that are
difficult, costly and time consuming to keep up to date.

Consideration could be given to simplifying National Environment Protection
Measures to focus on goals, key performance indicators, standards and high-level
protocols, and referencing detailed technical information in a manner that allows it to
be more readily updated.

* A contemporary model for National Environment Protection Measures should
be developed that focuses on outcomes and allows for flexibility to enable rapid
updates as new information becomes available.
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* Any new model should ensure National Environment Protection Measures
contain a clear outcome statement with goals, key performance indicators,
standards and/or high-level protocols.

» Technical monitoring and reporting processes should be included in a separate
subordinate instrument that can be readily amended or updated when required,
while still providing certainty for business. Formal regulation impact statements or
Office of Best Practice Regulation mechanisms may not be required where there
is no significant business impact.

EFFICIENCY OF NATIONAL ENVIRONMENT PROTECTION MEASURES
PROCESSES AND STREAMLINING CONSULTATION PROCESSES (5.2)

The review notes that the existing arrangements in the National Environment
Protection Council Acts duplicate other consultation requirements and proposes that
the Acts be amended to contain less prescription in relation to processes for making,
varying or revoking National Environment Protection Measures. This would enable
better alignment with consultation processes specified by the Council of Australian
Government and relevant legislation such as the Commonwealth Legislative
Instruments Act 2003.

When making National Environment Protection Measures, the National Environment
Protection Council should specifically consider the need to include a sunset clause
or, where the intent is that the National Environment Protection Measure is ongoing,
a review clause. The clause should specify the frequency of review.

The Act currently requires the same process to revoke a National Environment
Protection Measure as to make a National Environment Protection Measure,
regardless of changes in circumstance or whether the intent of the measure was
always for it to apply for a specific period (for example the Air Toxics National
Environment Protection Measure).

The Act should adopt a streamlined review mechanism for subordinate instruments
of National Environment Protection Measures.

» The National Environment Protection Council Act should be amended to remove
prescriptions around public consultation and development of impact statements,
while retaining the requirement for consultation. Further:

- the nature and extent of consultation should be determined by National
Environment Protection Council and Council of Australian Governments
specified consultation processes, relevant legislation such as the Legislative
Instruments Act 2003 and any other requirements for consultation that may
be in effect from time to time

- the National Environment Protection Council should retain the ability to
introduce any additional consultation mechanisms and impact statements as
it sees fit.
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MAKING, AMENDING AND REVOKING NATIONAL ENVIRONMENT
PROTECTION MEASURES (5.4)

The process of revoking a National Environment Protection Measure is the same
as the process of making a National Environment Protection Measure, including the
requirement to prepare a draft of the proposed revocation and consult on an impact
statement. This process is a significant barrier to revoking otherwise redundant
regulation. While no National Environment Protection Measure has been revoked to
date, the review has found that the Air Toxics and Diesel Vehicle Emissions National
Environment Protection Measures in particular are close to having achieved their
outcomes. Consideration should be given to the review of the Air Toxics and Diesel
Vehicle Emissions National Environment Protection Measures to determine whether
they are required in current or amended form to meet future needs or whether
revocation should be considered—noting, for example, that the Air Toxics National
Environment Protection Measure eight-year review is due in 2012.

When making or reviewing a National Environment Protection Measure, the National
Environment Protection Council should consider including:

a sunset clause for National Environment Protection Measures that by their
nature have a limited operational life

a requirement for review within a specified period where the nature of the
National Environment Protection Measure is such that, subject to assessment of
its effectiveness and efficiency, the measure should be ongoing. In this case the
National Environment Protection Measure should specify that it will be reviewed
within 10 years

review of National Environment Protection Measures should focus on policy and
implementation as well as the detailed scientific methodology—uwith the aim of
determining the ongoing need for each National Environment Protection Measure
and moving towards better and more responsive frameworks

National Environment Protection Measures should be revoked if no longer
necessary and the National Environment Protection Council Act should be
amended to allow for a streamlined process to revoke National Environment
Protection Measures, making provision for flexibility on the method of public
consultation

consideration should be given to the ongoing costs and benefits of the Air Toxics
National Environment Protection Measure and the Diesel Vehicle Emissions
National Environment Protection Measure. The National Environment Protection
Council should be advised on the desirability and timing of review and variation of
these National Environment Protection Measures or their formal revocation under
section 20 of the National Environment Protection Council Act.
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ANNUAL REPORTING AND REVIEW OF NATIONAL
ENVIRONMENT PROTECTION MEASURES—PART 6

NATIONAL ENVIRONMENT PROTECTION COUNCIL ANNUAL
REPORT (6.1)

The requirement for preparing and tabling an annual report on implementation and
effectiveness of National Environment Protection Measures should be replaced by a
requirement for specified, public, internet-based reporting against key performance
indicators, outcomes and deliverables as specified in the National Environment
Protection Measures. This will strengthen public access to relevant information, and
reduce costs associated with preparation and tabling of an overall annual report on
implementation and effectiveness.

Jurisdictions should report to their parliaments on implementation of the respective
Acts through existing annual reporting processes of agencies and departments.
Overall implementation and effectiveness should be considered through periodic
review of the Acts and National Environment Protection Measures.

The requirement for preparation and tabling of an annual report in every jurisdiction
on implementation of National Environment Protection Measures should be replaced
by departmental/agency annual reporting.

REPORTING ON INDIVIDUAL NATIONAL ENVIRONMENT PROTECTION
MEASURES (6.3)

Information about the National Environment Protection Measures should be made
regularly available to the public. Changes in reporting opportunities means much
of the key information about National Environment Protection Measures is most
effectively made available on the internet. For example, many jurisdictions now
report ambient air quality in real time on the internet.

* National Environment Protection Measures should explicitly address the need
for reporting with the aim of ensuring relevant information is made available
in readily accessible forms, particularly by on the internet, for the purpose of
informing the community and business sectors and for use by government in
policy and decision making.

» Future reviews of National Environment Protection Measures should carefully
consider the reporting requirements specific to each National Environment
Protection Measure to ensure that effort is focused on producing useable,
valuable and targeted information in a cost-effective manner.

» Consideration should be given to developing/refining key performance indicators
for the implementation and effectiveness of National Environment Protection
Measures.
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» Jurisdictions should continue to report annually on data arising out of National
Environment Protection Measures; however, this could be done separately via
jurisdictional websites or similar means rather than in the form of tabled annual
reports.

* Reporting on the effectiveness of National Environment Protection Measures
should be conducted as part of a National Environment Protection Measure
review process.

OPERATION AND EFFICIENCY OF NATIONAL ENVIRONMENT
PROTECTION COUNCIL OPERATIONS AND THE NATIONAL
ENVIRONMENT PROTECTION COUNCIL SERVICE
CORPORATION—PART 7

EFFICIENCY OF NATIONAL ENVIRONMENT PROTECTION COUNCIL
OPERATIONS (7.1)

The Acts contain prescriptions about processes for operation of the National
Environment Protection Council that limit its operation and are not consistent with
contemporary legislative practice.

+ The National Environment Protection Council should have more flexibility in
determining its operating and meeting procedures.

* The Act should enable the National Environment Protection Council, and
committees of the council, to meet and make decisions out of session, including
by electronic means such as email, fax, phone or video.

EFFICIENCY OF THE NATIONAL ENVIRONMENT PROTECTION
COUNCIL SERVICE CORPORATION (7.2)

The National Environment Protection Council Service Corporation has provided
important services to the National Environment Protection Council and jurisdictions for
almost 20 years and has supported the effective operation of the federal approach to
environment protection. The changing context of ministerial councils has warranted
re-examining the need for a small, stand-alone statutory authority to provide these
services.

Concurrently with the broader National Environment Protection Council Act Review,
the National Environment Protection Council Committee considered the costs and
governance of the National Environment Protection Council Service Corporation.

In reviewing the National Environment Protection Council Service Corporation, the
committee focused on establishing clear and accountable governance arrangements,
particularly in relation to financial governance, and improving the efficiency of the
National Environment Protection Council and the National Environment Protection
Council Service Corporation.

The National Environment Protection Council concluded that the costs and risks
associated with a stand-alone service corporation model could no longer be justified
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and it was appropriate to amend the National Environment Protection Council Act
promptly to abolish the National Environment Protection Council Service Corporation,
replacing it with a fit-for-purpose modern secretariat for the National Environment
Protection Council which reflects secretariat arrangements provided for other Council
of Australian Governments’ ministerial councils.

The Australian Department of Finance and Deregulation can give consideration to
potential amendments of the National Environment Protection Council Act, via omnibus
amendment to Commonwealth financial framework legislation, to move the functions
of the National Environment Protection Council Service Corporation within the
Commonwealth financial framework. This approach provides an opportunity to rapidly
streamline the operation of National Environment Protection Council processes and
secretariat services, with the possibility of new arrangements being in effect at the start
of the 2013—14 financial year.

On 24 August 2012 the National Environment Protection Council endorsed the
Commonwealth expediting amendment to the Commonwealth National Environment
Protection Council Act to improve the efficiency of National Environment Protection
Council processes, principally by bringing the functions of the National Environment
Protection Council Service Corporation into the Commonwealth financial framework.

The review notes that the National Environment Protection Council has moved to
abolish the National Environment Protection Council Service Corporation and replace
it with a flexible, fit-for-purpose secretariat within the financial framework of the
Commonwealth.

Subject to a decision to abolish the National Environment Protection Council Service
Corporation, financial reporting on National Environment Protection Measure
expenditure will be via annual reporting by the Commonwealth on a special account
established for the purpose of, inter alia, establishing and managing National
Environment Protection Measures and covering the operating costs of the
secretariat.

RECOMMENDATIONS

OPPORTUNITIES FOR ACHIEVING NATIONALLY CONSISTENT
GUIDANCE AND STANDARDS INCLUDING BEST PRACTICE
MODELS FOR ENVIRONMENTAL PROTECTION—PART 3

COUNCIL OF AUSTRALIAN GOVERNMENTS’ REFORMS (3.7)

» Consider amendments that give effect to adopting the Council of Australian
Governments’ decision to remove any reference to the National Environment
Protection Council in the Act and replace it with references to Ministers with
responsibility for environment protection.
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» The Acts should retain a process for developing National Environment Protection
Measures and potentially other future national decisions.

EFFECTIVENESS OF THE NATIONAL ENVIRONMENT
PROTECTION COUNCIL ACTS AND NATIONAL
ENVIRONMENT PROTECTION MEASURES FRAMEWORK,
NOW AND IN THE FUTURE—PART 4

* National Environment Protection Measures are an important tool for national
action for environmental protection and should be retained.

OBJECTS OF THE NATIONAL ENVIRONMENT PROTECTION COUNCIL
ACTS (4.1)

» Consideration should be given to amending the Act to more directly state the
purpose of the Act—rather than have the object of the Act dependent on the
establishment of the National Environment Protection Council.

* The objects of the Act should be amended to:

- recognise the purpose of protection of the Australian community and the
environment from harm

- better reflect the Council of Australian Governments’ objectives of a
seamless and harmonised national economy.

BROADENING THE SCOPE OF THE TOOLKIT FOR NATIONAL
ACTION (4.4)

» The scope of the National Environment Protection Council Acts should be
amended to allow the National Environment Protection Council to make a
National Environment Protection Measure on any environmental protection
matter as determined unanimously by the National Environment Protection
Council.

* Any proposal to amend the National Environment Protection Council Acts should
investigate broadening the scope of the National Environment Protection Council
Acts and establishing a framework for national decisions implemented through
jurisdictions, and enable the setting of environmental performance standards for
products and equipment. The preferred approach should be determined following
detailed consideration of the specific needs of any scheme.

» As the Standing Council on Environment and Water considers the National Plan
for Clean Air, Council of Australian Governments’ chemicals reforms and other
priorities, consideration should be given to adopting a framework approach
in any legislative proposals to maximise the utility of the toolkit available for
national action. Such proposals should include consideration of amending the
National Environment Protection Council Acts, as well as alternative legislative
approaches.

14
National Environment Protection Council — NEPC Acts Third Review 2012



IMPLEMENTATION OF NATIONAL ENVIRONMENT PROTECTION
MEASURES (4.5)

The National Environment Protection Council should determine the most
appropriate approach to support consistent implementation of each National
Environment Protection Measure—focusing on areas where consistent
implementation can strengthen environmental outcomes and reduce business
costs.

Where greater consistency in implementation is of benefit, particularly
when inconsistent implementation has a negative impact on business, it is
recommended that jurisdictions:

- work together to pursue opportunities to improve and harmonise
implementation of National Environment Protection Measures, including
improved regulatory practice

- ensure timely translation of National Environment Protection Measure
requirements into jurisdictional instruments.

OPERATION AND EFFICIENCY OF THE NATIONAL
ENVIRONMENT PROTECTION COUNCIL ACTS AND
EFFICIENCY OF THE NATIONAL ENVIRONMENT
PROTECTION MEASURES PROCESS—PART 5

NATURE AND FORM OF NATIONAL ENVIRONMENT PROTECTION
MEASURES (5.1)

A contemporary model for National Environment Protection Measures should
be developed that focuses on outcomes and allows for flexibility to enable rapid
updates as new information becomes available.

Any new model should ensure National Environment Protection Measures
contain a clear outcome statement with goals, key performance indicators,
standards and/or high-level protocols.

Technical monitoring and reporting processes should be included in a separate
subordinate instrument that can be readily amended or updated when required,
while still providing certainty for business. Formal Regulation Impact Statements
or Office of Best Practice Regulation mechanisms may not be required where
there is no significant business impact.
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EFFICIENCY OF NATIONAL ENVIRONMENT PROTECTION MEASURE
PROCESSES AND STREAMLINING CONSULTATION PROCESSES (5.2)

» The National Environment Protection Council Act should be amended to remove
prescriptions around public consultation and development of impact statements,
while retaining the requirement for consultation. Further:

- the nature and extent of consultation should be determined by
National Environment Protection Council and Council of Australian
Governments specified consultation processes, relevant legislation such
as the Commonwealth Legislative Instruments Act 2003 and any other
requirements for consultation that may be in effect from time to time

- the National Environment Protection Council should retain the ability to
introduce any additional consultation mechanisms and impact statements as
it sees fit

- consideration should be given to a streamlined National Environment
Protection Measure revocation process or a specific sunset period.

MAKING, AMENDING AND REVOKING NATIONAL ENVIRONMENT
PROTECTION MEASURES (5.4)

* When making or reviewing a National Environment Protection Measure, the
National Environment Protection Council should consider including:

- asunset clause for National Environment Protection Measures that by their
nature have a limited operational life

- arequirement for review within a specified period where the nature of
the National Environment Protection Measure is such that, subject to
assessment of its effectiveness and efficiency, the measure should be
ongoing. In this case the National Environment Protection Measure should
specify that it will be reviewed within ten years.

* Review of National Environment Protection Measures should focus on policy and
implementation as well as the detailed scientific methodology—uwith the aim of
determining the ongoing need for each National Environment Protection Measure
and moving towards better and more responsive frameworks.

» National Environment Protection Measures should be revoked if no longer
necessary and the National Environment Protection Council Act should be
amended to allow for a streamlined process to revoke National Environment
Protection Measures, making provision for flexibility on the method of public
consultation.

» Consideration should be given to the ongoing costs and benefits of the Air Toxics
National Environment Protection Measure and the Diesel Vehicle Emissions
National Environment Protection Measure. The National Environment Protection
Council should be advised on the desirability and timing of review and variation
of the National Environment Protection Measures or their formal revocation
under section 20 of the Commonwealth National Environment Protection Council
Act 1994.
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ANNUAL REPORTING AND REVIEW OF NATIONAL
ENVIRONMENT PROTECTION MEASURES—PART 6

NATIONAL ENVIRONMENT PROTECTION COUNCIL ANNUAL
REPORT (6.1)

The requirement for preparation and tabling of an annual report in every
jurisdiction on the implementation of National Environment Protection Measures
should be replaced by departmental/agency annual reporting.

REPORTING ON INDIVIDUAL NATIONAL ENVIRONMENT PROTECTION
MEASURES (6.3)

National Environment Protection Measures should explicitly address the need
for reporting with the aim of ensuring relevant information is made available in
readily accessible forms, particularly on the internet, for the purpose of informing
the community and business sectors and for use by government in policy and
decision making.

Future reviews of National Environment Protection Measures should carefully
consider the reporting requirements specific to each National Environment
Protection Measure to ensure that effort is focused on producing useable,
valuable and targeted information in a cost-effective manner.

Consideration should be given to developing/refining key performance indicators
for National Environment Protection Measures implementation and effectiveness.

Jurisdictions should continue to report annually on data arising out of National

Environment Protection Measures; however, this could be done separately via

jurisdictional websites or similar means rather than in the form of tabled annual
reports.

Reporting on the effectiveness of National Environment Protection Measures
should be conducted as part of a National Environment Protection Measure
review process (Refer to Part 5).
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OPERATION AND EFFICIENCY OF THE NATIONAL
ENVIRONMENT PROTECTION COUNCIL AND THE
NATIONAL ENVIRONMENT PROTECTION COUNCIL SERVICE
CORPORATION—PART 7

NATIONAL ENVIRONMENT PROTECTION COUNCIL OPERATIONS

» The National Environment Protection Council should have more flexibility in
determining its operating and meeting procedures.

* The Act should enable the National Environment Protection Council, and
committees of the council, to meet and make decisions out of session, including
by electronic means such as email, fax, phone or video.

NATIONAL ENVIRONMENT PROTECTION COUNCIL SERVICE
CORPORATION

The review notes that the National Environment Protection Council has moved

to abolish the National Environment Protection Council Service Corporation and
replace it with a flexible, fit-for-purpose secretariat within the financial framework of
the Commonwealth.

Subiject to the decision to abolish the National Environment Protection Council
Service Corporation, financial reporting on National Environment Protection
Measure expenditure will be via annual reporting by the Commonwealth on a
special account established for the purpose of, inter alia, establishing and managing
National Environment Protection Measures and covering the operating costs of the
secretariat.
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1 INTRODUCTION AND REVIEWS OF THE
NATIONAL ENVIRONMENT PROTECTION
COUNCIL ACTS

The Commonwealth National Environment Protection Council Act 1994 and
complementary state and territory legislation passed from 1994 to 1996 (collectively
the National Environment Protection Council Acts) implemented a key platform of
the 1992 Intergovernmental Agreement on the Environment to create a body to
make national environment protection standards, guidelines, goals and associated
protocols—National Environment Protection Measures.

The National Environment Protection Council is made up of ministers from each
participating jurisdiction. The Commonwealth, state and territory governments
participate in the National Environment Protection Council.

The object of the National Environment Protection Council Acts is to ensure that,
by means of the establishment and operation of the National Environment
Protection Council:

1. People enjoy the benefit of equivalent protection from air, water or soil pollution
and from noise, wherever they live in Australia.

2. Decisions of the business community are not distorted, and markets are not
fragmented, by variations between participating jurisdictions in relation to the
adoption or implementation of major environment protection measures.

The National Environment Protection Council Acts empower the National
Environment Protection Council to make National Environment Protection Measures
in the form of standards, guidelines, goals or protocols on:

1. Ambient air quality.

2. Ambient marine, estuarine and fresh water quality.

w

The protection of amenity in relation to noise (but only if differences in
environmental requirements relating to noise would have an adverse effect
on national markets for goods and services).

General guidelines for the assessment of site contamination.
Environmental impacts associated with hazardous wastes.
The reuse and recycling of used materials.

N o o s

Motor vehicle noise and emissions (in conjunction with the National Transport
Commission as set out in section (14(2)).

The National Environment Protection Council has made seven National Environment
Protection Measures, which are discussed further at 3.1 in this report. The National
Environment Protection Council is also responsible for assessing and reporting on

3 References to the Act refer to the relevant section in the Commonwealth Act and the equivalent
provision of the corresponding Act of each participating state and territory.
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the implementation and effectiveness of National Environment Protection Measures
in participating jurisdictions.

The National Environment Protection Council Act establishes the National
Environment Protection Council Committee (which includes a nominee from each
member of the National Environment Protection Council and has been to date

an officials committee), the National Environment Protection Council Service
Corporation and the National Environment Protection Council Executive Officer to
support the National Environment Protection Council.

The National Environment Protection Council initially operated as a stand-alone
ministerial council, then from 2001-2011 operated within the Environment Protection
and Heritage Council—a body with a broader agenda of environmental and heritage
issues. In 2011, following a review of the ministerial council system by the Council
of Australian Governments, the Standing Council on Environment and Water was
established and given responsibility for the National Environment Protection Council
Acts. The National Environment Protection Council meets simultaneously with the
Standing Council on Environment and Water, and the membership of both groups is
generally the same.

Pursuant to section 36(aa) of the Commonwealth National Environment Protection

Council Act, the National Environment Protection Council Service Corporation and

the National Environment Protection Council Executive Officer have been directed

to support the Standing Council on Environment and Water as well as their primary
function of supporting the National Environment Protection Council.

Section 64 of the National Environment Protection Council Acts provides for a review
of the operation of the Acts and the extent to which the object of the Acts has been
achieved.

The National Environment Protection Council has previously reviewed the National
Environment Protection Council Acts in 2001 (the McMichael Review) and 2006 (the
Ramsay Review).

1.1 FIRST REVIEW OF THE NATIONAL ENVIRONMENT
PROTECTION COUNCIL ACTS—2001

The first National Environment Protection Council Acts review was commissioned
in 2000 and conducted by Professor Don McMichael (the McMichael Review). This
review occurred soon after the Acts had become fully operational and five National
Environment Protection Measures had been made, although their implementation
was still in the early stages.

The terms of reference for the McMichael Review included an examination of
the effectiveness of both the National Environment Protection Council ‘model’
and the current National Environment Protection Measures in terms of meeting
the environmental protection and non-distortion objectives of the Act. The
terms of reference also included an examination of the various procedural
practices of the National Environment Protection Council and its development

20
National Environment Protection Council — NEPC Acts Third Review 2012



of National Environment Protection Measures. The McMichael Review made 14
recommendations, with a focus on improvements to the National Environment
Protection Council model.

In its response to the McMichael Review, the National Environment Protection
Council concluded that substantial progress had been made on issues of national
environmental protection and that only minor amendments to the Act, which were
highlighted in the review, were needed. These amendments were:

+ the establishment of a simplified procedure for implementing minor variations to
the National Environment Protection Measures

+ allowing the National Environment Protection Council Service Corporation
to provide support and assistance to other ministerial councils

+ introducing five-yearly reviews of the Act.

Each of the Acts has been amended to give effect to the findings of the
McMichael Review.

1.2 SECOND REVIEW OF THE NATIONAL ENVIRONMENT
PROTECTION COUNCIL ACTS—2006

In 2005 the National Environment Protection Council commissioned a second
review of the Acts by John Ramsay Consulting (the Ramsay Review). The terms of
reference for the Ramsay Review included an emphasis on whether the Acts had
the scope to meet the requirements of the Environment Protection and Heritage
Council’s strategic plan and to consider the findings of the Commonwealth’s

2004 governance review of the National Environment Protection Council Service
Corporation, including whether it had the powers, governance structure, funding and
resources to perform its function.

The Ramsay Review concluded that the National Environment Protection Council
system is operating reasonably effectively, given its legislative and financial
limitations’. It recognised the benefits and costs of jurisdictional participation in the
National Environment Protection Measure processes and concluded that the core
aspects of National Environment Protection Council activity and processes were
sound. It found that National Environment Protection Measures were a useful,
streamlined, reasonably cost-effective mechanism to achieve nationally consistent
environmental regulation. The review made a number of recommendations aimed at
updating what was considered a robust national system.

Ramsay’s key recommendations included that:
* National Environment Protection Measure implementation by jurisdictions should
be improved

* National Environment Protection Measure content could be updated to include
measures of environmental and cost-effectiveness and to provide the National
Environment Protection Council with an improved evidence base
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» the Acts should be amended to enable the National Environment Protection
Council to have committees to support its implementation and National
Environment Protection Measure assessment function

» the choice by the National Environment Protection Council about whether
to make, review or vary a National Environment Protection Measure should
be underpinned by clear, consistent and streamlined policy and process
documentation

» the National Environment Protection Council Acts should be amended to
increase the National Environment Protection Council’s scope to make National
Environment Protection Measures on any environmental matter provided there
were adequate safeguards.

Following the Ramsay Review, a number of policy changes were introduced to clarify
and streamline the processes of the National Environment Protection Council and
the service corporation. The National Environment Protection Council also agreed
that the Acts be amended to include provisions to enhance National Environment
Protection Measure content, implementation and performance by:

» establishing committees to assist and provide advice to the National Environment
Protection Council on assessing and reporting on the implementation and
effectiveness of National Environment Protection Measures

» broadening the scope of environmental protection matters for which National
Environment Protection Measures can be made by providing that a National
Environment Protection Measure can be made on any environmental matter as
determined unanimously by the National Environment Protection Council.

Due to the time frames for the legislative process and the other high-priority issues
given precedence on the Australian Government’s legislative program, these
amendments to the Acts did not proceed.

The legislative issues raised in the Ramsay Review remain relevant to this review.

1.3 THIRD REVIEW OF THE NATIONAL ENVIRONMENT
PROTECTION COUNCIL ACTS

This third review of the National Environment Protection Council Acts was initiated
by the National Environment Protection Council in mid 2012. On 24 August 2012 the
National Environment Protection Council formally approved the terms of reference
(Refer to Attachment—A).

The terms of reference require this review to examine and report on:

1. The operation of the National Environment Protection Council Acts as required by
section 64(1)(a).

2. The extent to which the object set out in section 3 of the Act has been achieved,
as required by section 64(1)(b).
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3. The status and effectiveness of National Environment Protection Measures as a
framework for achieving nationally consistent guidance and standards, including
possible alternative approaches based on best practice models.

4. Whether any amendments to the National Environment Protection Council
Acts and/or the National Environment Protection Measure process should be
progressed at this time.

The review was conducted by a working group of officials (the review team) and
overseen by the National Environment Protection Council Committee. The views
expressed in this report are the views of the review team and do not represent the
views of member jurisdictions or of the National Environment Protection Council.

The views expressed in this review do not indicate a commitment to a particular
course of action.

The review was a desktop review and focused on the operation and effectiveness

of the Act itself rather than reviewing individual National Environment Protection
Measures and National Environment Protection Measure processes. However,

the review team did consider the National Environment Protection Measures and
National Environment Protection Measure processes in so far as they assisted in
addressing the terms of reference. The review considered the results from previous
public consultations for the individual National Environment Protection Measures and
the previous Act reviews but, as no legislative changes or new National Environment
Protection Measures have been made since the Ramsay Review in 2006, it was
agreed that the review did not require further public consultation. The review focused
on legislative, administrative and policy changes and issues since previous reviews
(and issues not fully addressed in previous reviews). The review team notes that, if
the National Environment Protection Council decides to consider regulatory changes
that would impact on business or the community, it may wish to consult on the
outcomes of this review to inform its decision making.
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2 CONTEXT OF THE NATIONAL ENVIRONMENT
PROTECTION COUNCIL ACTS

2.1 NATIONAL ENVIRONMENTAL PROTECTION

In 1992 the Intergovernmental Agreement on the Environment was agreed by

the Commonwealth, states, territories and local government in recognition that
environmental concerns and impacts respect neither physical nor political boundaries
and were increasingly taking on interjurisdictional significance. Schedule 4 of the
Intergovernmental Agreement on the Environment acknowledged that there was
benefit to the people of Australia in establishing national environmental protection
standards, guidelines, goals and associated protocols (measures) to protect the
environment, and that business and markets were not distorted or fragmented

by implementation of such measures. The Intergovernmental Agreement on the
Environment also provided for the enactment of legislation to enable such measures.

Twenty years later the need for such measures has increased, together with an
increased understanding of the environment and expectations around its protection.

There is also a stronger emphasis on the importance of a seamless national
economy and the reduction of unnecessary burdens on business.

2.2 STANDING COUNCIL ON ENVIRONMENT AND WATER

The recent review by the Council of Australian Governments of its ministerial council
system resulted in a council system focused on identifying and addressing strategic
national priorities. As part of the council system announced in February 2011 the
Council of Australian Governments established the Standing Council on Environment
and Water to promote the protection of the environment and sustainable water
management in order to enhance social, human health, economic and environmental
outcomes in a sustainable manner for current and future generations. As a part

of its broader remit, this new council is responsible for the National Environment
Protection Council Acts, and incorporates the National Environment Protection
Council.

The Standing Council on Environment and Water, like all Council of Australian
Governments standing councils, has been established to achieve strategic themes of
the Council of Australian Governments by pursuing and monitoring priority issues of
national significance which require sustained collaborative efforts, and by addressing
key areas of shared Commonwealth, state and territory responsibility and funding.
The Standing Council on Environment and Water is tasked with pursuing Council of
Australian Governments’ strategic themes in relation to a sustainable and liveable
Australia, a national economy driven by our competitive advantages, and closing the
gap for Indigenous Australians.
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At any one time a standing council will be tasked by the Council of Australian
Governments with a small number of issues or reforms which it will pursue within its
broad scope. These priority issues will be of national significance, warrant oversight
by first ministers and be consistent with Council of Australian Governments’ strategic
themes. The Council of Australian Governments has initially tasked the Standing
Council on Environment and Water with pursuing reform in relation to the following
priority issues of national significance:

* pursuing seamless environmental regulation and regulatory practice across
jurisdictions

* progressing national water reform, including through implementing the
National Water Initiative, the outcomes of the forthcoming Council of Australian
Governments review of the National Water Initiative, and other Council of
Australian Governments’ commitments on water

* implementing the National Waste Policy

* implementing a national partnership approach to the conservation and
management of land, waters, the marine environment and biodiversity at the
landscape and ecosystem scale, and to building resilience in a changing climate

» developing and implementing a National Plan for Clean Air to improve air quality
and community health and wellbeing.

In pursuing these priorities the Standing Council on Environment and Water
wishes to support the Council of Australian Governments’ deregulation agenda by
addressing and, if appropriate, removing unnecessary regulation. This includes
streamlining processes to reduce costs for business (for example by harmonising
environmental requirements and their implementation across jurisdictions) and
reducing the cost of government operations.

2.3 NATIONAL ENVIRONMENT PROTECTION COUNCIL
AGENDA

The National Environment Protection Council agenda supports the broader Council
of Australian Governments’ agenda. The existing National Environment Protection
Measures support the current National Waste Policy and the development of

the National Plan for Clean Air. In particular the Ambient Air Quality National
Environment Protection Measure is likely to be a central statutory tool to support the
outcomes of the National Plan for Clean Air.

The National Environment Protection Council has not initiated a new National
Environment Protection Measure since 2004; instead it has chosen different
approaches, even where the matter being addressed is similar to or the same as

a National Environment Protection Measure—such as water quality guidelines.
Since 2004, jurisdictions have agreed on several alternative approaches to national
standard setting, including the Commonwealth Product Stewardship Act 2011 and
Water Efficiency Labelling and Standards Act 2005. The National Water Quality
Guidelines are currently being updated with the intention that revised guidelines will
be considered by the Standing Council on Environment and Water.
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The development of National Environment Protection Measures is still considered a
valid option available to governments to address environmental problems. National
Environment Protection Measures are currently being considered as a potential
means to reduce packaging impacts and establish national product standards to
reduce air pollution and noise emissions.

The Ramsay Review flagged the proposal for a Product Stewardship National
Environment Protection Measure. This measure was not pursued; the
Commonwealth instead enacted the Product Stewardship Act 2011.

Since the Ramsay Review was conducted in 2006 the National Environment
Protection Council has continued to focus on managing and reporting on existing
National Environment Protection Measures. This has resulted in:

* reviews of five of the seven National Environment Protection Measures

+ variations to two National Environment Protection Measures (National Pollutant
Inventory and Diesel Vehicle Emissions)

* minor variations to three of the National Environment Protection Measures
(Movement of Controlled Wastes, Used Packaging Materials (varied twice) and
Air Toxics)

* remaking of the Used Packaging Materials National Environment Protection
Measure to address issues with registration in the 2005 and 2010 variation
processes.

In addition, work has continued on the process to vary the Assessment of Site
Contamination National Environment Protection Measure which was initiated in
2007, and on a further minor variation to address drafting errors in the 2010 variation
to the Movement of Controlled Wastes National Environment Protection Measure.

A summary of activity for individual National Environment Protection Measures is

at 3.1.

2.4 NATIONAL ENVIRONMENT PROTECTION COUNCIL
GOVERNANCE

NATIONAL ENVIRONMENT PROTECTION COUNCIL OPERATIONS

The Act currently requires the National Environment Protection Council to make
operational decisions regarding the National Environment Protection Council
Service Corporation, including appointment of the Executive Officer. While these
powers have been delegated to the committee—and, in the case of the National
Environment Protection Council Service Corporation, are expected to be removed
when it is extinguished via amendments to financial framework legislation—more
could be done to remove the burden of operational matters from the National
Environment Protection Council, particularly considering the number of out-of-
session decisions the council is required to make.
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The current Act is highly prescriptive in nature regarding the operations of the
National Environment Protection Council and the National Environment Protection
Council Committee. While some of this is still necessary given the legal regime that
the council and committee operate within, parts of the Act are overly prescriptive and
at variance with current Council of Australian Governments’ processes.

NATIONAL ENVIRONMENT PROTECTION COUNCIL SERVICE
CORPORATION

The National Environment Protection Council Service Corporation, established
under the Commonwealth National Environment Protection Council Act, provides

an independent secretariat to the National Environment Protection Council and the
National Environment Protection Council Committee, as well as the Standing Council
on Environment and Water and the Senior Officials Committee of the Standing
Council on Environment and Water. The National Environment Protection Council
Service Corporation is a relatively small independent corporation carrying the
standing costs associated with any separate Public Service entity. It has particularly
costly reporting requirements and its financial operation is only partly covered by
Commonwealth financial legislation. It also maintains a completely separate financial
system that is separately audited.

In June 2011 the National Environment Protection Council Service Corporation
moved from Adelaide to a new office within the premises of the Commonwealth
Department of Sustainability, Environment, Water, Population and Communities.
Resources for the National Environment Protection Council Service Corporation

are provided by the department under a service level agreement. The move of the
National Environment Protection Council Service Corporation and the establishment
of the new Standing Council on Environment and Water have led to a comprehensive
review of existing policies and procedures.

Provisions for the establishment and running of the National Environment Protection
Council Committee are prescriptive and should be determined by the National
Environment Protection Council in consultation with the committee.

EXPEDITING REMOVAL OF THE NATIONAL ENVIRONMENT
PROTECTION COUNCIL SERVICE CORPORATION

Concurrently with the broader National Environment Protection Council Act

Review, the National Environment Protection Council Committee considered the
costs and governance of the National Environment Protection Council Service
Corporation. In reviewing the corporation, the committee focused on establishing
clear and accountable governance arrangements, particularly in relation to financial
governance, and on improving the efficiency and reducing the costs of management
of the National Environment Protection Council and the National Environment
Protection Council Service Corporation.
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On 24 August 2012 the National Environment Protection Council agreed to support
the Commonwealth expediting amendments to the National Environment Protection
Council Act to improve the efficiency of National Environment Protection Council
processes and bring the functions of the service corporation into the Commonwealth
financial framework.

The National Environment Protection Council concluded that the costs and risks
associated with the service corporation model could no longer be justified and it was
appropriate to amend the National Environment Protection Council Act promptly

to abolish the service corporation and replace it with a fit-for-purpose modern
secretariat for the National Environment Protection Council which reflects secretariat
arrangements provided to other Council of Australian Governments’ ministerial
councils.

The Australian Department of Finance and Deregulation is progressing amendment
of the National Environment Protection Council Act, via omnibus amendment

to Commonwealth financial framework legislation, to move the functions of the
National Environment Protection Council Service Corporation within the broader
Commonwealth financial framework. The service corporation was created under the
Commonwealth legislation, so the changes do not require amendment of the state
and territory Acts. Amendments will be subject to Commonwealth parliamentary
processes and time frames. This approach provides an opportunity to rapidly
streamline National Environment Protection Council and secretariat processes,
with the possibility of new arrangements being in effect at the start of the 2013-14
financial year.
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3 OPPORTUNITIES FOR ACHIEVING NATIONALLY
CONSISTENT GUIDANCE AND STANDARDS
INCLUDING BEST PRACTICE MODELS FOR
ENVIRONMENT PROTECTION

The terms of reference for this review include consideration of the status and
effectiveness of National Environment Protection Measures as a framework
for achieving nationally consistent guidance and standards, including possible
alternative approaches based on best practice models.

3.1 SEAMLESS ENVIRONMENT PROTECTION REGULATION

The object of the National Environment Protection Council Acts is to ensure that
people enjoy equivalent protection from air, water or soil pollution and from noise,
wherever they live in Australia; and that decisions of the business community are
not distorted, and markets are not fragmented, by variations between participating
jurisdictions in relation to the adoption or implementation of major environment
protection measures.

A broader scope for the review fits comfortably within the terms of reference of the
Standing Council on Environment and Water and supports the National Environment
Protection Council’s efforts to pursue seamless environmental regulation in areas of
shared Commonwealth, state and territory responsibility. The review of the National
Environment Protection Council Acts also provides an opportunity to consider
whether jurisdictions have available the complete toolkit for national action to deliver
seamless environmental regulation for environmental protection.

3.2 A SUSTAINABLE AND LIVEABLE AUSTRALIA

One of the Council of Australian Governments’ strategic themes is a sustainable

and liveable Australia. The National Environment Protection Council Act Review
provides the opportunity to consider whether the objects of the National Environment
Protection Council Act remain current and whether there are further opportunities to
enhance environmental protection.

Proposals for environmental performance standards for products as the means of
addressing diffuse sources of air pollution as part of the National Plan for Clean Air
are an example of a mechanism to be considered as part of a toolkit for national
action. The National Plan for Clean Air will also contribute to the Council of Australian
Governments’ strategic theme of a sustainable and liveable Australia.
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3.3 MANAGING THE IMPACTS OF GROWTH AND
ENHANCING LIVEABILITY

Key challenges for environment protection in Australia over the next 10 to 20 years
are likely to include:

» further reducing the regulatory burden to support improved business productivity,
including seamless operations across Australia

» establishing clear environmental standards and requirements and streamlined
approvals processes that support business investment

» supporting and managing the impacts of economic and population growth

+ enhancing liveability, particularly in our growing urban environments, and dealing
with legacies such as contaminated sites and landfills

« working within an increasingly connected national and international context

» protecting productive environments that support food production and other
services

* managing the impacts of increasingly diffuse sources of pollution (in part due to
population growth)

* reducing cost to government.

3.4 ATOOLKIT TO MEET FUTURE NEED

In order to ensure effective and efficient environmental policy making and
implementation, policy makers need to be able to select the most appropriate and
effective approach from a range of possible tools. A national approach would support
the Council of Australian Governments’ efficiency agenda and could mirror the work
under way to reform environmental regulation processes.

There are a range of issues that need cooperative engagement. These include:

» setting ambient environmental quality standards (such as air standards and water
quality standards)

» establishing standard regulatory approaches (such as the National Pollutant
Inventory National Environment Protection Measure and the Movement of
Controlled Waste National Environment Protection Measure)

+ setting product standards—noting that this is really a subset of the application of
common regulatory requirements and subject to legislative (mutual recognition)
requirements

» developing uniform decision-making tools to identify acceptable environmental
impacts and controls (e.g. environmental controls on chemical use)

» providing common professional accreditations, technology approvals and audit
schemes

+ providing guidance (such as the Assessment of Site Contamination National
Environment Protection Measure)
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* making agreements to implement common programs.

The existing policy and legislative framework does not provide a comprehensive,
integrated, streamlined and accessible mechanism to address all these current and
future needs. While it is possible to address each problem separately (either through
action/legislation by individual states, territories or the Commonwealth or through
mirror action/legislation), this approach is likely to be inefficient and will not provide
the best outcomes for government and business.

Particular consideration needs to be given to developing agreed standards. In
some cases, these can only effectively be established at the national level due

in part to other national frameworks, such as those set by the Commonwealth
Mutual Recognition Act 1992 and implementing legislation in states and territories
which apply to standards for saleable products and professional accreditation.
For example, environmental standards for products may be an important tool in
responding to diffuse source pollution but can only effectively be implemented
nationally.

An effective national framework for environmental requirements and standards
should minimise the regulatory burden for business. By ensuring consistency
between jurisdictions and minimising divergence, business and government costs
can be minimised and the effectiveness of interventions potentially improved. While
national consistency will usually deliver benefits, there can be circumstances where
local conditions require different approaches. Therefore, there is a need to be
judicious in the application of particular tools.

While further work is required to scope this reform, there may be benefit in a tool (or
tools) that:

» streamlines processes for making national standards

» clearly defines tools available to address different types of national challenges
» provides a product standards framework that enables a range of applications
+ allows flexibility in the use of legislation in application of national standards

* enables appropriate delegation to facilitate prompt decision making.

3.5 PRODUCT STANDARDS

There is currently no readily available tool to support development and application
of national environmental product standards; however, there would be efficiencies
in having a streamlined and strategic approach to address such issues at a national
level.

A comprehensive toolkit of environment protection measures is necessary to meet
the broad objects of environment protection and maintenance of human amenity—of
which the ability to set product standards is a critical part as a tool to address diffuse
sources of pollution and to ensure that Australians benefit from improvements in the
environmental performance of products overseas, rather than being a market for
products that are not able to be sold in other developed markets such as Europe and
the United States.
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To date product standards setting has been via unique legislation tailored to
particular outcomes, such as water conservation via water efficiency labeling
legislation. While this approach has lead to useful outcomes, it risks development of
environmental/product standards that are inconsistent in approach and that may not
be mindful of the broader context of harmonised regulation or seamless business
operating environments.

There is no satisfactory approach to establishment of national product standards.
Currently the only type of National Environment Protection Measure that might be
applied relates to establishment of national environment protection guidelines. Given
that national uniformity is crucial to any standards approach, a guidelines approach is
not appropriate. Additionally National Environment Protection Measure implementation,
enforcement, and reporting are the responsibility of each jurisdiction. This process

is underpinned by mirror legislation in each jurisdiction. However, the current mirror
legislation approach as adopted for the National Environment Protection Council Act
may not provide sufficient consistency for a product standards approach because
variations in implementation from jurisdiction to jurisdiction may lessen the standards
applying—that is, if one jurisdiction does not effectively implement the standards, then
the standard is not effective nationally.

The main options for implementing a product standards scheme are:
1. A National Environment Protection Measure and reliance on enhanced

harmonisation of implementation.

2. Commonwealth legislation only (noting that this option may not provide a
comprehensive regulatory scheme).

3. Commonwealth legislation supported by a referral of powers by the states.
4. A cooperative legislation scheme through:
* an applied laws scheme

» a mirror legislation scheme (similar to the application of the National
Environment Protection Council Act)

* a combination of both.

Other than further amendments to the National Environment Protection Council
Act (potentially by expanding the objects, including allowing for the setting

of environmental standards for products and firming up commitment to joint
implementation), any of the last three options above would entail either new
legislation or expanding existing Commonwealth legislation, such as product
stewardship legislation.
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3.6 BEST PRACTICE MODELS FOR ENVIRONMENT
PROTECTION

A range of models have been used in Australia and overseas for nationally (and
internationally) consistent guidance, standards and requirements. Each model
reflects its specific context and setting, the desired policy outcomes and the nature of
the requirements, standards or guidance that was subsequently required.

For example, when considering international models for consistent guidance,
requirements and standards, consideration needs to be given to the specific historical,
political, cultural and constitutional context in each case. In the case of Europe, the
European Union has powers to issue directives setting outcomes to be achieved by
member jurisdictions, and member jurisdictions are given flexibility to achieve those
outcomes in the most appropriate manner. However, the directives are accompanied
by a compliance regime that ultimately can impose significant penalties on member
states for failure to adequately implement the directives. (Refer to Attachment G.)

Similarly the United States federal government has powers to establish minimum
requirements for implementation by United States and, where necessary, to require
compliance.

By comparison the powers of the Australian Government are more constrained and
this is reflected in models available for implementation in Australia.

MODELS FOR CONSISTENT APPROACHES TO ENVIRONMENT
PROTECTION

Within Australia a wide range of models have been used to establish consistent
national standards, requirements and guidance. The preferred model in any case is a
reflection of factors including:

» the policy outcomes being sought and the nature of the intervention required to
achieve them

» whether the powers to intervene most appropriately lie with the Commonwealth
or with states and territories (or both for different elements of the problem)

» the extent to which flexibility or uniformity in implementation is required

» costs and benefits associated with the intervention, noting that uniform multi-
jurisdictional legislative approaches can be relatively costly

» the requirement for legal standing, certainty, longevity and stakeholder
confidence.

The table at Attachment H sets out a number of options or models for developing
consistent national standards, guidelines and requirements, examples of the
application of each of these, and the advantages and disadvantages of each. The
key models, possible uses and advantages/disadvantages are as follows.
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Harmonisation

Guidelines For example, a guidelines-based model could be used in place of the
Assessment of Site Contamination National Environment Protection Measure or
the Ambient Air Quality National Environment Protection Measure. Currently the
National Environment Protection Measures framework provides for streamlined
translation into jurisdictional statutory schemes and the statutory basis for any
guidelines assists in building stakeholder confidence. Adoption of a guidelines-
based model outside the National Environment Protection Measures framework
would not have these benefits. It is also possible that a regulation impact statement
could still be required either at the national or jurisdictional level depending on the
guidelines’ use in regulatory contexts. If this were the case there would be little
saving in time or cost associated with their development.

Intergovernmental Agreements For example, an intergovernmental agreement
could be used as the basis for establishing the National Pollutant Inventory and the
Movement of Controlled Waste Framework. The requirements currently established
in the National Environment Protection Measures could be presented as a model
attached to the agreement, for implementation at a jurisdictional level. This may
require a full regulatory development process in each participating jurisdiction.
Some current National Environment Protection Measures may be more suited to
this model, such as the Diesel Vehicle Emissions National Environment Protection
Measure and the Air Toxics National Environment Protection Measure.

Statutory Approaches with Jurisdictional Implementation

This model is exemplified by National Environment Protection Measures with
national standards, goals, protocols or guidelines established under the National
Environment Protection Council Acts, with implementation through jurisdictional
arrangements.

Cooperative/Uniform Legislation

Such a model could be used as an alternative to some National Environment
Protection Measures, resulting in directly enforceable requirements and
standards. For example, the requirements set out in the Controlled Waste National
Environment Protection Measure could be translated into a cooperative legislative
scheme that has direct enforceability. However, this would incur significant
additional costs and potentially duplicate some elements of existing jurisdictional
arrangements for waste movements.

Commonwealth Legislation

Such a model is highly effective if sufficient constitutional jurisdiction exists, as
with the Greenhouse and Energy Minimum Standards Act 2012. The legislation
can set product standards and require compliance at all levels (at borders and
domestically) due to constitutional powers arising from the existence of the
relevant international convention. However, without a relevant international
treaty there is insufficient constitutional power for the Commonwealth to
comprehensively regulate activity at all levels.
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Detailed analysis of the above approaches should be pursued. Principles, guidelines
and criteria should be developed to identify which approach is most appropriate.
The current work being undertaken to develop a National Plan for Clean Air and

the Council of Australian Governments’ Chemicals Reforms will be very useful

in determining issues around an appropriate approach to standards setting. The
Productivity Commission’s Chemicals and Plastics Regulation: Lessons for National
Approaches to Regulation, Supplement to Research Report, provides a useful
summary of mechanisms for implementing national approaches.*

When considering these models, establishing a framework approach in legislation
(such as the Commonwealth product stewardship legislation) should be considered
as an addition to the toolkit available to address future environmental challenges.

To the extent that new models/tools are required to establish national standards

and requirements for areas beyond the scope of the current National Environment
Protection Measures framework, the preferred model should be determined as each
policy initiative is considered (such as product standards under the National Plan for
Clean Air, or the Council of Australian Governments’ chemicals reforms).

Depending on the preferred model, this may be most effectively implemented by
amendment of the existing National Environment Protection Council Acts (utilising
the existing institutional infrastructure), amendment of other legislation (such as the
Product Stewardship Act 2011), or new stand-alone legislation.

3.7 COUNCIL OF AUSTRALIAN GOVERNMENTS’ REFORMS

The Council of Australian Governments has asked that references to ministerial
councils that pre-date commencement of the new council system on 13 February
2011 be amended by 30 June 2016. It has requested that references should be
amended to refer instead to the ‘Ministers with responsibility for [...]'.

It is necessary to ensure ministers are capable of making decisions within a
legislative framework. To ensure clear support for any measure, the provision that a
decision must be supported by the votes of at least two-thirds of the members should
be retained. The goal is for clarity and certainty so that ministers can make legally
binding decisions on a broad range of matters.

4 Productivity Commission 2009, Chemicals and Plastics Regulation: Lessons for National
Approaches to Regulation, Supplement to Research Report, Melbourne.
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3.8 CONCLUSION—OPPORTUNITIES FOR ACHIEVING
NATIONALLY CONSISTENT GUIDANCE AND
STANDARDS

The review has noted the value of many of the current National Environment
Protection Measures and the desirability of an ongoing collaborative approach to
environmental regulation. The review has identified a number of emerging needs for
cooperative work that supports the objects of the National Environment Protection
Council Act but finds that the National Environment Protection Council Act in its
current form is not the best tool to address these emerging needs because either:

» they are outside the current scope of the Act (such as management of
contaminated sites)

» the process for making National Environment Protection Measures is not
sufficiently flexible to allow a high volume of binding standards to be developed
and implemented quickly

» they raise mutual recognition issues that are better addressed via consistent
national legislation.
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4 EFFECTIVENESS OF THE NATIONAL
ENVIRONMENT PROTECTION MEASURES
SYSTEM AS A FRAMEWORK FOR ACHIEVING
NATIONAL CONSISTENCY

The National Environment Protection Council Acts empower the National
Environment Protection Council to make National Environment Protection Measures
in the form of standards, guidelines, goals or protocols on matters specified in
section 14 of the Act. Once National Environment Protection Measures are made,
the National Environment Protection Council must assess and report on their
implementation and effectiveness.

It should be noted that review and variation processes for National Environment
Protection Measures take so long that they tend to overlap—that is, reviews are
required every five years but, as with the Ambient Air Quality and Assessment of Site
Contamination National Environment Protection Measures, have tended to take five
to six years to complete.

In considering the effectiveness of the National Environment Protection Measures
system as a framework for achieving national consistency, it must be remembered
that National Environment Protection Measures are intended as one of the tools
available to jurisdictions to support collaborative national environmental protection.
Currently, implementation of National Environment Protection Measures is at the
discretion of each participating member, using laws and arrangements appropriate
for each jurisdiction. Each of the existing National Environment Protection
Measures addresses a complex policy area as one of a suite of tools being used by
governments.

Once National Environment Protection Measures are made, the National
Environment Protection Council’s role is to maintain the National Environment
Protection Measure and analyse and report on its implementation and effectiveness.
As National Environment Protection Measure reporting is a key feature of the
National Environment Protection Measures system, reporting is discussed in Part 5
of this report.

* National Environment Protection Measures are an important tool for national
action for environmental protection and should be retained.

» Currently there are seven National Environment Protection Measures,
as follows.

AIR TOXICS NATIONAL ENVIRONMENT PROTECTION MEASURE

This measure is to improve the information base regarding ambient air toxics within
the Australian environment in order to facilitate the development of standards.
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AMBIENT AIR QUALITY NATIONAL ENVIRONMENT PROTECTION
MEASURE

This measure is to achieve national environment protection standards as assessed
in accordance with a (set) monitoring protocol.

ASSESSMENT OF SITE CONTAMINATION NATIONAL ENVIRONMENT
PROTECTION MEASURE

This measure is to establish a nationally consistent approach to the assessment
of site contamination to ensure sound environmental management practices by
the community, which includes regulators, site assessors, environmental auditors,
landowners, developers and industry.

DIESEL VEHICLE EMISSIONS NATIONAL ENVIRONMENT
PROTECTION MEASURE

This measure is to reduce exhaust emissions from diesel vehicles by facilitating
compliance with in-service emissions standards from diesel vehicles.

MOVEMENT OF CONTROLLED WASTE NATIONAL ENVIRONMENT
PROTECTION MEASURE

This measure is to assist in achieving the desired environmental outcomes by
providing a basis for ensuring that controlled wastes which are to be moved between
states and territories are properly identified, transported, and otherwise handled in
ways which are consistent with environmentally sound practices for the management
of these wastes.

NATIONAL POLLUTANT INVENTORY NATIONAL ENVIRONMENT
PROTECTION MEASURE

This measure is to collect a broad base of information on emissions and transfers of
substances on the reporting list, and to disseminate the information collected to all
sectors of the community in a useful, accessible and understandable form.

USED PACKAGING NATIONAL ENVIRONMENT PROTECTION
MEASURE

This measure is to reduce environmental degradation arising from the disposal of
used packaging and conserve virgin materials through encouragement of re-use

and recycling of used packaging materials by supporting and complementing the
voluntary strategies in the Australian Packaging Covenant.
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41 OBJECT OF THE NATIONAL ENVIRONMENT
PROTECTION COUNCIL ACTS

The previous reviews considered the cost-effectiveness of the National Environment
Protection Measures model. Both reviews were broadly supportive of the National
Environment Protection Measures framework as a tool available to the council
alongside other regulatory approaches. The Ramsay Review concluded that:

National Environment Protection Measures are a useful, streamlined,
reasonably cost-effective mechanism to achieve nationally consistent
environmental regulation ... However, the review finds that the potential
usefulness of National Environment Protection Measures is compromised
because the scope of the Act is becoming progressively outdated. (pp.13—14)

The current objectives of the National Environment Protection Council Acts are to
ensure, by means of the establishment and operation of the National Environment
Protection Council, that:

1. People enjoy the benefit of equivalent protection from air, water or soil pollution and
from noise, wherever they live in Australia.

2. Decisions of the business community are not distorted, and markets are not
fragmented, by variations between participating jurisdictions in relation to the
adoption or implementation of major environment protection measures.

This third review also considered whether the objects of the Acts remain current and
consistent with the policy intention in establishing consistent national standards and
requirements. The review noted that the objects of the Act are given effect through the
establishment and operation of the National Environment Protection Council; however,
the objects should directly relate to the purpose and desired outcomes of the Act. Also
the language of the objects of the Act appears dated and is couched in the negative.

The review noted that the Council of Australian Governments has required that
the Standing Council on Environment and Water proceed to remove references in
legislation to the National Environment Protection Council.

4.2 EFFECTIVENESS OF INDIVIDUAL NATIONAL
ENVIRONMENT PROTECTION MEASURES

To date the National Environment Protection Council has made National Environment
Protection Measures relating to monitoring ambient air quality, general guidelines for
the assessment of site contamination, managing environmental impacts associated
with hazardous wastes, the re-use and recycling of used materials, and cooperative
activity on reducing emissions from motor vehicles. While there have been other
priority areas—including ambient marine, estuarine and fresh water quality and

the protection of amenity in relation to noise—in which the National Environment
Protection Council has not developed National Environment Protection Measures,
many of these issues have been addressed through other regulatory or policy-based
approaches. Each of the seven National Environment Protection Measures made to
date is described in Attachment D.
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The individual National Environment Protection Measure reviews and the National
Environment Protection Council annual report cover each National Environment
Protection Measure in detail; therefore this review has focused on the effectiveness
of National Environment Protection Measures as a whole. National Environment
Protection Measures deal with a range of needs, so the National Environment
Protection Measure instruments themselves vary significantly. Each measure is
discussed in turn in Attachment D, with a focus on considering how the measure
supports the object of the National Environment Protection Council Acts.

4.3 SCOPE AND EFFECTIVENESS OF THE NATIONAL
ENVIRONMENT PROTECTION MEASURES SYSTEM

There have been no new National Environment Protection Measures made since
2004 and, while National Environment Protection Measures are being considered
as an option under current processes to develop new measures, it is considered
unlikely that new National Environment Protection Measures will be pursued in the
near future. National Environment Protection Measures have been considered as
a tool to address a range of issues such as emission reduction standards for non-
road diesel engines, non-road spark engines and equipment, wood heaters and
surface coatings (and are options in current regulation impact statements) but are
not currently the preferred instrument where consistent implementation is a key
requirement.

In the last eight years the National Environment Protection Council system has been
limited to maintenance of existing measures and it is likely that, without changes to
the scope of the National Environment Protection Council Act, this will continue to
be the case. The potential usefulness of National Environment Protection Measures
is compromised because the defined scope of the National Environment Protection
Council Act (under section 14) is becoming progressively outdated or shifted.

The Mutual Recognition Act 1992 and supporting state and territory implementation
legislation and the Trans-Tasman Mutual Recognition Act 1997 in particular require
consistency of legislation in relation to the regulation of products and occupational
licenses. The fundamental purpose of mutual recognition is to promote economic
integration and increased trade between participants by reducing regulatory
impediments to the movement of goods and people in registered occupations
across jurisdictions. In broad terms, under mutual recognition arrangements, goods
produced in or imported into one state or territory or New Zealand that may lawfully
be sold in that jurisdiction may be sold in any other state or territory or New Zealand.
Similarly, a person registered to practise an occupation in one state or territory is
entitled to be registered to practise an equivalent occupation in another jurisdiction.

The extent to which the National Environment Protection Council can make National
Environment Protection Measures is prescribed in the Act. The Act currently provides
that the National Environment Protection Council may, by instrument in writing, make
a measure, to be known as a National Environment Protection Measure, that relates
to any one or more of the following:

* ambient air quality
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ambient marine, estuarine and fresh water quality

the protection of amenity in relation to noise (but only if differences in
environmental requirements relating to noise would have an adverse effect on
national markets for goods and services)

general guidelines for the assessment of site contamination

environmental impacts associated with hazardous wastes

the re-use and recycling of used materials

except as provided in subsection 14(2), motor vehicle noise and emissions.

44 BROADENING THE SCOPE OF THE TOOLKIT FOR

NATIONAL ACTION

The current National Environment Protection Measures framework is not always
the most appropriate tool to use in response to all current and future environmental
challenges. For example:

the scope of matters for which a National Environment Protection Measure may
be made is limited

the objects of the Acts and the definitions of standard, goal and protocol® focus on
ambient environmental quality. Addressing some future challenges may require a
framework for nationally consistent decisions about other matters that contribute
to protection of environmental quality (such as environmental performance
standards for products and equipment), supported by either or both national and
jurisdictional implementation

flexibility in implementation creates additional risks when seeking to establish
national requirements in relation to products for sale or occupations due to the
requirements of the Mutual Recognition Act 1992 and supporting state and
territory legislation.

Current priorities of the Standing Council for Environment and Water for which these
issues are relevant include:

the development of the National Plan for Clean Air and consideration of emission
or other controls on products such as wood heaters and non-road diesel engines

labelling of certain equipment in relation to noise

the Council of Australian Government’ Chemical Reform Program, including
proposals to establish a national standard-setting body and national framework
for environmental controls for industrial chemicals.

Such issues are likely to gain priority due to the increasing importance of diffuse
impacts on the environment and the association of these with population growth.

5

The Acts identify that a National Environment Protection Measure must contain one or more of the
following: standard, goal, protocol and guideline.
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The review found that there is a reform opportunity to enhance the toolkit available
to support national action for environment protection. In particular, the opportunities
include:

* broadening the application of the existing National Environment Protection
Measures framework

» amending other legislation or developing new legislation to support action
on current Standing Council on Environment and Water priorities (as outlined
above).

Note that in considering legislative proposals to address current Standing Council

on Environment and Water priorities a framework approach should be considered to
maximise the future use and application of the tools. This would complement other
frameworks for national action on environmental matters such as the Commonwealth
Product Stewardship Act. Without such reforms the future use of National
Environment Protection Measures is likely to be limited to the existing scope and
application.

4.5 IMPLEMENTATION OF NATIONAL ENVIRONMENT
PROTECTION MEASURES

Once made by the National Environment Protection Council, each National
Environment Protection Measure is tabled in, and subject to disallowance by, the
Commonwealth Parliament. The National Environment Protection Council Acts provide
that it is the parliament’s intention that National Environment Protection Measures ‘will
be implemented by such laws and other arrangements as are necessary’. However,
the Acts do not themselves provide the basis for regulatory action to implement
National Environment Protection Measures.

How each jurisdiction chooses to implement a National Environment Protection
Measure varies between jurisdictions. A common approach is to adopt a National
Environment Protection Measure by reference in specific legislation. For example,
section 17A of the Victorian Environment Protection Act 1970 provides that, by Order,
any National Environment Protection Measure in force at a particular time or in

force from time to time, with or without modification, may be incorporated in a state
environmental protection policy. A less common approach is to adopt all National
Environment Protection Measures by reference. For example, section 12A of the
Tasmanian State Policies and Projects Act 1993 provides that a National Environment
Protection Measure is taken to be a state policy and is taken to have been approved
by both houses of parliament. For the Commonwealth, the National Environment
Protection Measures (Implementation) Act 1998 provides a basis to apply National
Environment Protection Measures to its activities and to apply state and territory laws
as necessary.

This variable approach to implementation is both a strength and a weakness of

the National Environment Protection Measures framework. The framework allows

for jurisdictions to apply the measures consistently with regional differences, with
solutions tailored to the relevant jurisdictional circumstances. The ability of a National
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Environment Protection Measure to be easily inserted into an existing regulatory
framework is a benefit that is not realised in other national standard-setting processes.

A potential consequence of the flexible approach to implementation is inconsistency
between jurisdictions and potentially higher costs and complexity for businesses
working in a national market. These inconsistencies can compromise the contribution a
National Environment Protection Measure is able to make to the objects of the National
Environment Protection Council Act.

Both the McMichael Review and the Ramsay Review noted issues associated with
National Environment Protection Measure implementation. The Ramsay Review
noted that ‘the timing and mode of implementation and enforcement of National
Environment Protection Measure requirements remain key issues to the achievement
of national consistency’. Implementation issues were highlighted by stakeholders in
the consultation on the reviews, and these observations remain relevant. Similarly
this review has found that different approaches to implementation have been a
potential key issue affecting the experience of business and the effectiveness of the
measures in achieving the objects of the Act.

An independent review of the National Environment Protection Measures
(Implementation) Act 1998 by Baker and McKenzie found that the Act was not
effective in implementing its objectives. The review outlined a number of possible
options to address this, including repealing the Act and instead inserting a power in
the National Environment Protection Council Acts to implement National Environment
Protection Measures.

While the National Environment Protection Council Act does not give the National
Environment Protection Council a role in implementation, there are other existing
mechanisms to allow greater collaboration between jurisdictions which would
improve the consistency of National Environment Protection Measures. There is
the potential for a cross-jurisdictional group (for example the heads of environment
protection agencies) to work collaboratively to improve the consistency of
implementation frameworks in each jurisdiction.

The aim should be to promote consistency rather than to require consistency, unless
that is necessary for effective action (such as the imposition of product standards or
professional qualifications).

There are three broad approaches to, or options for, implementation of National
Environment Protection Measures:

1. Uniform approach (clear standards set nationally and the same legal framework
applies—either Commonwealth legislation or mirror legislation).

2. Consistent approach agreed by ministers (same uniform approach, but
implementation determined by jurisdictions).

3. Harmonised approach (similar jurisdictional objectives/direction, but
implementation can vary. Jurisdictions still work together to promote consistency
within the context of flexibility to meet local needs).
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The desired approach should be specified in a National Environment Protection
Measure to provide clarity, ensure appropriate implementation and enable clear
reporting against objectives.

Flexibility in implementation to meet specific jurisdictional requirements and to
integrate implementation with existing jurisdictional systems is a strength of the current
framework. However, there is the opportunity to improve environmental outcomes

and reduce business costs by more consistent implementation while still retaining
flexibility where this is needed. The review notes that, under the Council of Australian
Governments’ priority on Seamless Environmental Regulation, agencies are focusing
on practical measures to harmonise environmental regulation. Depending on the
specific issues considered by each National Environment Protection Measure, there
may be areas which are a priority for consistency in implementation. For example,
industry has previously identified movement of wastes between jurisdictions as an area
for focus on harmonisation. The Movement of Controlled Waste National Environment
Protection Measure covers the movement of certain wastes between jurisdictions and
provides a basis for consistency; however, further coordinating implementation is likely
to improve these outcomes.

It is proposed that consideration be given to amending the National Environment
Protection Council Acts to include a power to make regulations to implement National
Environment Protection Measures.

4.6 CONCLUSION—EFFECTIVENESS OF THE NATIONAL
ENVIRONMENT PROTECTION MEASURES SYSTEM

This review has found that National Environment Protection Measures can be
valuable instruments giving nationally consistent legislative underpinning to support
jurisdictional regulation. This is particularly true in relation to developing National
Environment Protection Measures around ambient environmental quality standards;
provision of guidance where legislative underpinning is valuable; and formalising an
agreement to introduce consistent regulatory requirements.

The objects of the Act are high level and National Environment Protection Measures
are only one element in strategies to improve environmental quality, so it is often
difficult to assess their effectiveness.

The strengths of the National Environment Protection Measures system are
longevity, flexibility, and the provision of statutory underpinning.

The limitations of the National Environment Protection Measures system are
relatively narrow scope, costliness to develop and implement both financially and in
terms of time, and inflexibility.

Implementation is the key to achieving the objects of the Act. While the Act does not
preclude greater cooperation on implementation, it is not designed to facilitate this.
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Any proposal to amend the National Environment Protection Council Acts should
investigate broadening the scope of the Acts, establishing a framework for

national decisions implemented through jurisdictions and enabling the setting of
environmental performance standards for products and equipment. The preferred
approach should be determined following detailed consideration of the specific needs
of any scheme.

IMPLEMENTATION OF NATIONAL ENVIRONMENT PROTECTION
MEASURES (4.5)

The National Environment Protection Council should determine the most appropriate
approach to support consistent implementation of each National Environment
Protection Measure, focusing on areas where consistent implementation can
strengthen environmental outcomes and reduce business costs.

* Where greater consistency in implementation is of benefit, particularly
when inconsistent implementation has a negative impact on business, it is
recommended that jurisdictions:

- work together to pursue opportunities to improve and harmonise
implementation of National Environment Protection Measures, including
improved regulatory practice

- ensure timely translation of National Environment Protection Measure
requirements into jurisdictional instruments.

» The National Environment Protection Council should consider amendment of
the National Environment Protection Council Acts to include a power to make
regulations to implement National Environment Protection Measures.
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5 OPERATION AND EFFICIENCY OF THE
NATIONAL ENVIRONMENT PROTECTION
COUNCIL ACTS AND EFFICIENCY OF THE
NATIONAL ENVIRONMENT PROTECTION
MEASURES PROCESS

The National Environment Protection Council Acts were developed in the early 1990s
and contain significant detail about the processes and establishment of National
Environment Protection Measures. Best practice approaches would now suggest

that legislation focus more on outcomes and key performance indicators and that
process prescription be kept to a minimum. The National Environment Protection
Council Acts have been reviewed in this context, with the aim of removing detailed
process prescriptions that are not necessary or have been overtaken by contemporary
government practice.

As no National Environment Protection Measures have been made since the Ramsay
Review, this review has focused on the efficiency of the National Environment
Protection Measure variation process. Since 2007 there have been six National
Environment Protection Measure variations undertaken or initiated, three of these
being minor variations.

5.1 NATURE AND FORM OF NATIONAL ENVIRONMENT
PROTECTION MEASURES

The National Environment Protection Measure reviews have generally been focused
on technical issues (such as investigating the right testing protocol or monitoring
method) and responding to specific issues raised by stakeholders rather than also
addressing policy issues (determining if the National Environment Protection Measure
is effective in achieving its goals). This has been reflected in the subsequent variations,
which have predominantly addressed technical details.

This review of the National Environment Protection Council Act has found that:

» there is a significant delay between initiation of a review of a National Environment
Protection Measure and any resultant change to the measure

* National Environment Protection Measures in themselves should not be lengthy
documents

* much of the volume of some National Environment Protection Measures relates to
detailed technical processes or measures/standards that inevitably and continually
need updating as knowledge evolves

» National Environment Protection Measures are often overly prescriptive. Concern
has been expressed as to the length and complexity of particular measures,
which can be many hundreds of pages long. In addition the protocols in the two
air National Environment Protection Measures, while not long, contain significant
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prescriptive detail and references. This can obscure the purpose or intent of the
measure.

The nature and form of the National Environment Protection Measures, particularly
the inclusion of detailed technical information, has contributed to the time taken

to review and update them. This has also led to criticism about some technical
information being out of date. Lack of dedicated resources and oversight of reviews
has also contributed to this. Consideration could be given to simplifying National
Environment Protection Measures to focus on goals, key performance indicators,
standards and high-level protocols, and referencing detailed technical information in
a manner that allows it to be more readily updated.

For every National Environment Protection Measure the object to be achieved, the
desired outcome sought, the key performance indicators, reporting requirements and
review/evaluation mechanisms should be specified. Detailed processes or complex
methodologies should be left to other instruments.

However, it is important that in the move to streamline National Environment
Protection Measures and improve/streamline approaches to varying National
Environment Protection Measures the National Environment Protection Council is
mindful of the potential for perverse outcomes. A risk-based approach to developing
and varying National Environment Protection Measures should be adopted to
optimise the balance between being sufficiently detailed to provide guidance

to stakeholders and yet enabling rapid/cost-effective amendment to respond to
changed circumstances and/or knowledge.

5.2 EFFICIENCY OF NATIONAL ENVIRONMENT
PROTECTION MEASURES PROCESSES AND
STREAMLINING CONSULTATION PROCESSES

The Act prescribes in detail the consultation processes for development of a
National Environment Protection Measure and the requirements for developing
impact statements. Since the National Environment Protection Council Act came
into force in 1994, legislative processes have evolved, and in particular the Council
of Australian Governments has determined principles for consultation and the
requirements for regulation impact statements. There are some inconsistencies
between the National Environment Protection Council Act and the Council of
Australian Governments’ requirements which have resulted in the need for repetitive
processes (for example the need to prepare a regulation impact statement that
meets the Council of Australian Governments’ requirements and also meets the
requirements of the National Environment Protection Council Act).

The Act prescribes consultation processes around making and varying National
Environment Protection Measures. A specific example of the process focus of the
Act is the requirement in section 16 to publish a notice of intention to prepare a draft
measure, which specifies that it be in a newspaper for at least two days. This is
unduly prescriptive and also out of step with the way many Australians now receive
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their information. It may no longer provide the accessibility and transparency initially
envisaged in the Act. Consultation should include internet-based approaches.

It should be noted that the McMichael Review argued against making a National
Environment Protection Measure to incorporate the water quality guidelines as
it would require the guidelines to be put through the full National Environment
Protection Measure development process, including repeating consultation.
McMichael was concerned that this would unnecessarily delay the guidelines’
adoption. The McMichael Review recommended provision for recognition of
alternative, equivalent consultative processes.

COUNCIL OF AUSTRALIAN GOVERNMENTS’ REGULATION IMPACT
STATEMENT PROCESS

The Council of Australian Governments has put in place a rigorous process to ensure
balanced and transparent decision support mechanisms including a regulation
impact statement process and additional oversight by the Office of Best Practice
Regulation.

* The primary role of a regulation impact statement is to improve government
decision-making processes by ensuring that all relevant information is presented
to the decision maker when a policy decision is being made. The regulation
impact statement analysis should outline the desired objective of the response,
a range of alternative options to achieve the objective, and an assessment of the
impact of each option, and should be informed by effective consultation.

Generally a Council of Australian Governments’ regulation impact statement process
comprises a consultation and a decision regulation impact statement. This process is
as follows:

» the primary purpose of the consultation regulation impact statement is to seek
early feedback from stakeholders that can be used to inform the Council of
Australian Governments when the final decision is being made

* adecision regulation impact statement provides more detail and is required to
include particular elements such as evaluation of the compliance burden on
business when complying with regulations, an assessment of the competition
effects of any policy options and analysis of relevant international standards that
may be affected by the proposed regulation

+ the decision regulation impact statement will usually include a distributional
analysis which describes the impacts of proposed policies on different groups

» the decision regulation impact statement should define any risks to
implementation of any of the options, and identify appropriate responses and
review their effectiveness

» adetailed consultation report, summarising feedback gathered in the consultation
regulation impact statement process and any other relevant consultations, is
included in the decision regulation impact statement
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» the decision regulation impact statement should provide a clear statement as to
which is the preferred option and why

» the decision regulation impact statement should provide information on how the
preferred option would be implemented, monitored and reviewed. Interactions
between the preferred option and existing regulation of the sector should be
clearly identified.

ROLE OF THE OFFICE OF BEST PRACTICE REGULATION IN A
DECISION REGULATION IMPACT STATEMENT

The decision regulation impact statement must be forwarded to the Office of Best
Practice Regulation for clearance prior to a decision being made by a ministerial
council. The Office of Best Practice Regulation will assess if the decision regulation
impact statement meets the Council of Australian Governments’ regulation impact
statement requirements, including whether the:

» Council of Australian Governments’ regulation impact statement guidelines have
been followed

» analysis is robust and the depth of analysis is commensurate with the potential
economic and social impacts of the proposal

* regulation impact statement presents the analysis in a balanced manner and
whether the conclusions and recommendations are reasonable, on the balance of
the evidence presented.

LEGISLATIVE INSTRUMENTS ACT 2003

National Environment Protection Measures are legislative instruments under the
Commonwealth Legislative Instruments Act 2003, which also sets out consultation
requirements—that is, that the lawmakers ensure that persons likely to be affected
by the proposed instrument have an adequate opportunity to comment on its
proposed content.

* Given the exhaustive process put in place by the Council of Australian
Governments and Office of Best Practice Regulation around public consultation
and analysis of the potential impacts of measures such as National Environment
Protection Measures, the process put in place by the National Environment
Protection Council Act is duplicative and redundant.

STREAMLINED PROCESSES

The review notes that the existing arrangements in the National Environment
Protection Council Act are duplicative with other consultation requirements and
proposes that the Acts should adopt alternative, less prescriptive processes for
making, varying or revoking National Environment Protection Measures. This
would enable better alignment with consultation processes specified by the Council
of Australian Governments and relevant legislation such as the Commonwealth
Legislative Instruments Act 2003.
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When making National Environment Protection Measures, the National Environment
Protection Council should specifically consider the need to include a sunset clause
or, where the intent is that the National Environment Protection Measure is ongoing,
a review clause. The clause should specify the frequency of review.

The Act currently requires the same process to revoke a National Environment
Protection Measure as to make a National Environment Protection Measure,
regardless of changes in circumstance or whether the intent of the measure was
always for it to apply for a specific period. Consideration should be given to a
streamlined National Environment Protection Measure revocation process or a
specific sunset period.

Also, should the recommendation to move technical/process material from National
Environment Protection Measures to subordinate instruments be implemented, the
Act should adopt a streamlined review mechanism for subordinate instruments.

5.3 NATIONAL ENVIRONMENT PROTECTION MEASURE
REVIEWS AND VARIATION

The National Environment Protection Council Act allows for National Environment
Protection Measures to be varied and sets out the process for doing so. While

not required by the National Environment Protection Council Act, all National
Environment Protection Measures contain a clause providing for their review from
between five to ten years after commencement. To date many of these reviews
have led to or are expected to lead to a formal variation of the National Environment
Protection Measure.

Concerns about the efficiency of the National Environment Protection Measures
process were identified in the McMichael Review and addressed by amending the
Act to provide the option for the National Environment Protection Council to use a
streamlined process for amending National Environment Protection Measures where
the change does not involve a significant change in the effect of the measure. This
streamlined process, which can only be adopted with unanimous agreement of the
council, replaces a requirement for a formal impact statement with a requirement
for a statement of the reasons for the proposed variation, the nature and effect of
the variation, and the reasons why the National Environment Protection Council is
satisfied that the variation is a minor variation. The National Environment Protection
Council must still conduct public consultation and have regard to submissions it
receives; however, the public consultation period is shorter, with a minimum of a
single month rather than the two months required for a regular variation.

The National Environment Protection Council has applied a comprehensive

process of review for each National Environment Protection Measure, involving the
development of an issues paper and a discussion paper, a formal public consultation
process and the production of a final report. Independent reviewers have been
appointed in many instances. Should the National Environment Protection Council
decide that a review provides justification for variation of the National Environment
Protection Measure, it can initiate a formal National Environment Protection Measure
variation or minor variation process involving preparation, consultation and decisions
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on draft measures and impact statements. Recent experience is that it will take at
least two years, and often significantly more, between commencement of a review
and the resulting National Environment Protection Measure variation. An example of
an extended process is the Assessment of Site Contamination National Environment
Protection Measure, for which the review commenced in 2004 and was published

in 2006. The resulting variation process was initiated in 2007 but has not yet been
finalised due to limited resources and the extent of new scientific work completed by
the Cooperative Research Centre for Contamination.

ASSESSMENT AND REMEDIATION OF THE ENVIRONMENT

In this case the long lead time between initiating a National Environment Protection
Measure review and subsequent variation of the measure has been a concern for
some stakeholders. In the input to the Ramsay Review and the Assessment of

Site Contamination National Environment Protection Measure review, stakeholders
expressed frustration with the long lead times to update the methodologies included
in the National Environment Protection Measure and to reflect significant advances
in technology and knowledge in relation to soil and water contamination. These
frustrations are likely to have grown over the subsequent five years.

5.4 MAKING, AMENDING AND REVOKING NATIONAL
ENVIRONMENT PROTECTION MEASURES

The process of revoking a National Environment Protection Measure is the same
as the process of making a National Environment Protection Measure, including the
requirement to prepare a draft of the proposed revocation and consult on an impact
statement. This process is a significant barrier to revoking otherwise redundant
regulation. While no National Environment Protection Measure has been revoked
to date, the review has found that the Air Toxics and Diesel Vehicles National
Environment Protection Measure in particular are close to having achieved their
outcomes. Consideration should be given to the review of the Air Toxics and Diesel
Vehicle Emissions National Environment Protection Measures to determine whether
they are required in a current or amended form to meet future needs or whether
revocation should be considered. Note, for example, that the Air Toxics National
Environment Protection Measure eight-year review is due in 2012.

The Air Toxics National Environment Protection Measure was made in 2004 with
a goal to ‘improve the information base regarding ambient air toxics within the
Australian environment in order to facilitate the development of standards ...
within eight years’. Parts of the Diesel Vehicle Emissions National Environment
Protection Measure are focused on addressing older diesel vehicles, which are
progressively being retired. New South Wales, for example, in its 2010-11 report
on implementation and effectiveness of the Diesel Vehicle Emissions National
Environment Protection Measure notes that diesel vehicles manufactured prior

to 1996 (and the introduction of Australian Design Rules with tighter emissions
standards for new vehicles for oxides of nitrogen and particles) comprised only
18.3 per cent of the diesel fleet in the state, with a trend of approximately four per
cent reduction per year. Further, elements of the Diesel Vehicle Emissions National
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Environment Protection Measure may be affected by the introduction of the National
Heavy Vehicle Regulator. The relevance of both National Environment Protection
Measures in their current form will further diminish over time.

It is better practice that regulations are kept up to date and only remain in force for
as long as needed. The Commonwealth Legislative Instruments Act 2003 applies

a standard sunset clause of 10 years to all Commonwealth regulation. However,
National Environment Protection Measures are exempt from this requirement as they
are made under an intergovernmental agreement. National Environment Protection
Measures should include provisions for sunset clauses or formal review.

5.5 CONCLUSION—EFFICIENCY OF THE NATIONAL
ENVIRONMENT PROTECTION MEASURES PROCESS

The review has found that there are inefficiencies in the operation of the Act which
can only be addressed through legislative change. The proposed changes and
implications are discussed below.

The established pathway for making a National Environment Protection Measure,
the ability to prepare a single regulation impact statement to meet the needs of all
jurisdictions, and the common pathways for implementation within many jurisdictions
all serve to demonstrate the utility of National Environment Protection Measure
processes. The Ramsay Review found that the National Environment Protection
Council’s legal authority, administrative structures and processes generally facilitated
a streamlined nationally consistent approach. However, there are still significant
costs and time associated with developing, agreeing and regulating at a national
level.

The review team notes that many of the National Environment Protection
Measure reviews and subsequent variation processes have focused on technical
methodologies. The need to undertake a formal variation process (even a minor
variation process) introduces significant delays and has the potential to limit the
value of and public confidence in the National Environment Protection Measure.

For example, the Ambient Air Quality National Environment Protection Measure
could include the goal, the air quality standard and the requirement to report on
emissions data, and have separate to the National Environment Protection Measure
agreed details on the monitoring methods and reporting protocol. Changes to the
detailed supporting documents would need to be negotiated, agreed and made
available but with processes appropriate to the scale, level of stakeholder concern
and impact of the likely changes.
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6 ANNUAL REPORTING AND REVIEW OF
NATIONAL ENVIRONMENT PROTECTION
MEASURES

Reporting is a key feature of the National Environment Protection Council model.
The National Environment Protection Council’s role, as well as making National
Environment Protection Measures, is to analyse and report on the implementation
and effectiveness of National Environment Protection Measures. Under the National
Environment Protection Council Act both jurisdictions and the National Environment
Protection Council itself report annually on the implementation and effectiveness of
National Environment Protection Measures. In addition each National Environment
Protection Measure requires jurisdictions to report on specific details of performance
or compliance. These reporting requirements are discussed below.

6.1 NATIONAL ENVIRONMENT PROTECTION COUNCIL
ANNUAL REPORT

It is not clear that the National Environment Protection Council annual report as it

is currently presented provides a clear and cost-effective report to parliaments or

the public. Reporting requirements as currently prescribed by the Act do not take
into account the new media and public expectations around readily accessible
information (for example on the internet). The current approach also requires
significant resources to prepare and table a report every year. There is little evidence
that the tabled annual reports are of much utility or have a wide audience.

The National Environment Protection Council Acts are highly prescriptive regarding
annual reporting. Under the Acts, the National Environment Protection Council

must produce an annual report that contains a report from each jurisdiction on the
implementation and effectiveness of National Environment Protection Measures

and the National Environment Protection Council’s overall assessment of the
implementation and effectiveness of those measures. The annual report must

be laid before the parliaments of each participating jurisdiction and is currently

the primary accountability mechanism for the National Environment Protection
Council system. The annual report also includes the financial statements from the
National Environment Protection Council Service Corporation and addresses the
requirements of the National Environment Protection Council Service Corporation set
by the Commonwealth Parliamentary Joint Committee on Public Accounts and Audit.

The National Environment Protection Council Act requires reports on the
implementation and effectiveness of National Environment Protection Measures.
The National Environment Protection Council’s practice has been to produce reports
on each measure. This means that National Environment Protection Council Annual
reports include reports on seven National Environment Protection Measures from
the nine participating jurisdictions plus the council’s overall report on implementation
and effectiveness of each National Environment Protection Measure, a total of
seventy individual reports. The National Environment Protection Council’s report is a
summary of information presented in each of the jurisdictional reports.
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A different approach in which each jurisdiction and the National Environment
Protection Council provides a single report on implementation and effectiveness of
National Environment Protection Measures (that is one report per jurisdiction and
one report from the National Environment Protection Council, or ten reports) would
be consistent with the requirements of the National Environment Protection Council
Act. However, any approach should address specific reporting requirements as set
out in each of the National Environment Protection Measures.

As a principle, reporting processes should be streamlined, provide adequate
information on each measure and be readily available to parliaments, the public and
the business community as necessary.

6.2 REVIEWS OF THE NATIONAL ENVIRONMENT
PROTECTION COUNCIL ACT

The requirement for five-yearly reviews of the operation of the National Environment
Protection Council Act, including reporting on the implementation and effectiveness
of the Act and the relevance of approaches to developing and implementing National
Environment Protection Measures, is costly and inefficient. A period of five years

is insufficient to properly review changes in the needs of and operation of specific
provisions of the Act. This requirement could be removed and replaced with a period
of ‘not greater than ten years’. This provision would enable the National Environment
Protection Council to undertake a review at a smaller interval if it felt that there was a
need to do so.

6.3 REPORTING ON INDIVIDUAL NATIONAL ENVIRONMENT
PROTECTION MEASURES

The Ramsay Review recommended changes to the annual reporting format and
called on the National Environment Protection Council to include measurable
performance indicators for each National Environment Protection Measure. The
National Environment Protection Council in its response fully supported this
recommendation and noted that community support for National Environment
Protection Measures would be enhanced if their effectiveness and environmental
outcomes were more transparent.

In addition to the annual reporting requirements set out in the National Environment
Protection Council Act, most of the National Environment Protection Measures
include a requirement for jurisdictions to provide annual reports to the National
Environment Protection Council. The reporting requirements are not consistent
between National Environment Protection Measures but generally require each
jurisdiction to evaluate its performance in relation to the National Environment
Protection Measure.
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Regular review is better practice. However, the National Environment Protection
Council may wish to consider whether there are options to streamline and tailor the
review process to the nature of the National Environment Protection Measure and its
perceived performance.

Individual National Environment Protection Measure reporting requirements (which
are in addition to the general requirement to report on the implementation and
effectiveness of National Environment Protection Measures) have worked well in a
number of circumstances and less well in others. The reporting arrangements for
each National Environment Protection Measure are discussed at Attachment E.

Financial reporting on National Environment Protection Measure expenditure could
be via annual reporting by the National Environment Protection Council secretariat
based on a special account established for the purpose of, inter alia, establishing
and managing National Environment Protection Measures (at section 7).

Annual assessments by jurisdictions and the National Environment Protection
Council of the effectiveness of National Environment Protection Measures have not
led to a clear picture of which measures are working well. The assessments contain
limited evidence to support claims and provide little data on outcomes or trends. This
may be due to lack of time and resources to conduct this analysis, or the low level

of change from year to year. The review found that it is difficult and of little value to
conduct annual analysis of outcomes or trends around the complex environmental
issues covered by National Environment Protection Measures.

6.4 CONCLUSION—REPORTING

This review has considered what reporting is required and how it could be delivered
in a more efficient and effective manner without compromising transparency or
community expectations. The review has found that reporting, while a key function
of the National Environment Protection Council Act, is unnecessarily complex and
taking a disproportionate amount of the National Environment Protection Council’s
effort.

Reporting annual data has been a useful feature of the National Environment
Protection Council framework and should be retained where it is cost effective and
useful to the target audience (whether government, business or the public). The
review notes in particular the public support for the publication of annual air quality
data and the emissions data presented in the National Pollutant Inventory. It is
proposed that jurisdictions should continue to provide this data for use by the public,
business, governments and the National Environment Protection Council itself.

The value of the National Environment Protection Council’s annual overall
assessment of the implementation of National Environment Protection Measures
is unclear. To date the National Environment Protection Council’'s assessment has
involved summarising issues identified by individual jurisdictions. The Act does
not allow the National Environment Protection Council a role in implementation of
National Environment Protection Measures beyond producing these reports and,
potentially, varying or revoking the measure to address any issues raised.
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Assessment of the implementation of National Environment Protection Measures by
each jurisdiction is a good accountability mechanism and provides a useful feedback
loop on the value of the measures. A different approach to the current model

could have each jurisdiction address National Environment Protection Measure
implementation separately as part of its own jurisdictional reporting. This would
present the information to the relevant public (via a website) and to governments that
have the responsibility and ability to respond to any identified issues.

The lack of clear performance indicators directly linked to the goals and outcomes
of a National Environment Protection Measure limits the ability of the National
Environment Protection Council or individual jurisdictions to assess overall
effectiveness and progress towards meeting the objects of the Act or the goals and
outcomes of the individual measures.

Jurisdictions are encouraged to continue to report on key data. Future reviews of
National Environment Protection Measures should carefully consider the reporting
requirements specific to each measure to ensure that effort is focused on producing
affordable data that can be used to assess the operation of the regulation, its
effectiveness in meeting the goal of the measure, and its impact on the object of the
Act. The inclusion of environmental outcomes and key performance indicators is
necessary in National Environment Protection Measures.
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7 EFFICIENCY OF NATIONAL ENVIRONMENT
PROTECTION COUNCIL OPERATIONS AND
THE NATIONAL ENVIRONMENT PROTECTION
COUNCIL SERVICE CORPORATION

7.1 EFFICIENCY OF NATIONAL ENVIRONMENT
PROTECTION COUNCIL OPERATIONS

The National Environment Protection Council has operated well over the period since
the last review. However, the integration of the National Environment Protection
Council into first the Environment Protection and Heritage Council and now the
Standing Council on Environment and Water has raised some process issues. To
date these have been managed within existing operational frameworks.

On 16 September 2011 the National Environment Protection Council delegated to
the National Environment Protection Council Committee the following functions and
powers:

» direct the National Environment Protection Council Service Corporation to
provide assistance and support to other ministerial councils (that is the Standing
Council on Environment and Water) under paragraph 13(h) of the Act

» publish notices under subsections 16(1), 18(1), and 22B(1)
+ appoint the Executive Officer under subsection 39(2)

» give directions to the National Environment Protection Council Executive Officer
with respect to the conduct of the affairs of the National Environment Protection
Council Service Corporation under subsection 41(1) of the Act

* make other determinations.

The National Environment Protection Council also delegated to the National
Environment Protection Council Executive Officer the functions and powers to direct
the National Environment Protection Council Service Corporation to:

» provide assistance and support to other Ministerial Councils (that is the Standing
Council on Environment and Water) under paragraph 13(h) of the Act

* publish notices under subsections 16(1), 18(1), and 22B(1).

While these and other delegations have been made from time to time, the processes
in the Act outlining the operations of the National Environment Protection Council
are unduly prescriptive. In particular the Act as it is currently written precludes the
National Environment Protection Council making decisions other than at a formal
meeting, which in some instances has introduced unnecessary costs and time
delays.

The Acts contain prescriptions about processes for operation of the National
Environment Protection Council that limit its operation and are not consistent with
contemporary legislative practice.
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The Act prescribes membership of the National Environment Protection Council

and requires that nominations be in writing. This provision should be removed

and normal appointment and membership provisions left to Council of Australian
Governments’ ministerial council appointment processes. Similarly the Act prescribes
chairing arrangements, arrangements for deputies, and procedures for convening
and running meetings. These should follow Council of Australian Governments’
processes and be left to the National Environment Protection Council to decide.

However, where decisions relate to making or amending National Environment
Protection Measures, the current provision of a two-thirds majority (as recommended
in 2.2), or unanimous agreement in the case of setting national product standards (as
recommended in 3.3), should be retained.

Provisions for establishing and running the National Environment Protection Council
Committee are similarly prescriptive and should be determined by the National
Environment Protection Council.

The Act currently requires the National Environment Protection Council to make
operational decisions regarding the National Environment Protection Council Service
Corporation, including appointment of the Executive Officer. While these powers
have been delegated to the committee—and, in the case of the service corporation,
are expected to be removed with the extinguishment of the corporation via financial
framework amendment legislation—more could be done to remove the burden of
operational matters from the National Environment Protection Council, particularly
considering the number of out-of-session decisions the council is required to make.

Consideration should be given to delegating to the committee responsibility for
managing consultation around making or amending National Environment Protection
Measures and undertaking minor variations or technical amendments to National
Environment Protection Measures.

Currently the National Environment Protection Council can establish committees,

in addition to the National Environment Protection Council Committee, to assist in
developing National Environment Protection Measures. This provision should be
broadened to enable other committees to be established for any purpose consistent
with the objects of the Act.

7.2 EFFICIENCY OF THE NATIONAL ENVIRONMENT
PROTECTION COUNCIL SERVICE CORPORATION

The National Environment Protection Council Service Corporation is a small
intergovernmental organisation operating with approximately nine staff. Its purpose
is to provide assistance and support to the National Environment Protection Council,
as well as the National Environment Protection Council Committee and any other
committees established under section 33 of the Act. In addition, the National
Environment Protection Council Service Corporation may provide assistance to other
ministerial councils as directed by the National Environment Protection Council.
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The National Environment Protection Council Service Corporation provides
secretariat support and manages project funds for the National Environment
Protection Council and its committees. In addition, the corporation provided
secretariat services to the Environment Protection and Heritage Council until June
2011 and is now supporting the Standing Council on Environment and Water.

In 2011 the National Environment Protection Council Committee decided to relocate
the offices of the service corporation from Adelaide to Canberra. The new office of
the corporation is housed within, but independent of, the Australian Department of
Sustainability, Environment, Water, Population and Communities.

GOVERNANCE AND FINANCIAL FRAMEWORK

The National Environment Protection Council Service Corporation is a body
corporate with a common seal and the capacity to acquire and hold assets in its own
right and to sue and be sued in its own name.

The corporation’s financial and legal independence is established by the National
Environment Protection Council Act. It is established by the Commonwealth
National Environment Protection Council Act but is not a Commonwealth authority
for the purposes of the Commonwealth Authorities and Companies Act 1997.
However, provision has been made in section 59 of the National Environment
Protection Council Act for parts of the Commonwealth Authorities and Companies
Act (sections 9, 18 and 20) to apply as if the corporation were a Commonwealth
authority.

The National Environment Protection Council Executive Officer manages the affairs
of the National Environment Protection Council Service Corporation in accordance
with the functions and powers described by sections 36 and 37 respectively of

the National Environment Protection Council Act and as directed by National
Environment Protection Council. In turn, the executive officer is directly accountable
to the National Environment Protection Council for his/her own performance and for
that of the National Environment Protection Council Service Corporation.

The National Environment Protection Council Committee provides the governance
nexus between the National Environment Protection Council and the executive
officer. The committee has formed an audit and governance committee to support its
oversight of the National Environment Protection Council Service Corporation.

The Commonwealth National Environment Protection Council Act, and in particular
parts 5 and 6 of the Act, together with sections 9, 18 and 20 of the Commonwealth
Authorities and Companies Act, establish the financial framework of the National
Environment Protection Council Service Corporation. The combined National
Environment Protection Council Acts establish the purpose and workings of the
National Environment Protection Council, the National Environment Protection
Council Committee, the National Environment Protection Council Service
Corporation and the Executive Officer.
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As an intergovernmental body with legal and financial independence from any
single jurisdiction, the National Environment Protection Council Service Corporation
owns and manages its own assets and has the power to invest surplus funds for
the purposes of generating revenue, which ultimately reduces the overall funding
commitment from each jurisdiction. The Executive Officer is accountable to the
National Environment Protection Council and to each participating parliament for
their financial management of the National Environment Protection Council Service
Corporation.

The National Environment Protection Council has established strong governance
arrangements to support its operations. These include a defined governance policy
and governance handbook, a formal audit and governance committee, and clear
roles and responsibilities. The National Environment Protection Council Committee
in particular is focused on governance, and in particular on the financial governance
and reporting of the National Environment Protection Council Service Corporation.
This approach ensures financial management is appropriate, statutory requirements
are met, and reporting is in line with best practice. It provides responsive and
strategic oversight and accountability.

When the National Environment Protection Council Committee decided to
co-locate the National Environment Protection Council Service Corporation within
the department it anticipated that this would enable the corporation to draw on the
expertise and support structures of the Commonwealth, resulting in both improved
governance and cost efficiencies.

OPERATIONAL BUDGET PRESSURES

The Commonwealth, states and territories all contribute to funds for the operation

of the National Environment Protection Council Service Corporation according to

an agreed population-based formula, with 50 per cent from the Commonwealth

and 50 per cent from the states and territories on a pro rata population basis. In
addition, jurisdictions contribute project funds on an agreed basis and the corporation
manages those funds on behalf of the National Environment Protection Council. The
National Environment Protection Council Service Corporation held $5,064,825 in
funds at 30 June 2012.

The National Environment Protection Council Service Corporation’s operating
budget for 2012-13 is $1,334,000, with actual contributions from jurisdictions making
up $938,000. The remaining budget is derived from interest (as described under
section 18 of the Commonwealth Authorities and Companies Act) and from project
funds. The majority of the operational budget is to fund the salary expenses of the
Executive Officer and eight support staff within the National Environment Protection
Council Service Corporation.

Maintaining a deficit between the operational budget and jurisdictional contributions
has been possible in the short term but desired services must meet the available
budget.
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7.3 CONCLUSION—EFFICIENCY OF THE NATIONAL
ENVIRONMENT PROTECTION COUNCIL AND THE
NATIONAL ENVIRONMENT PROTECTION COUNCIL
SERVICE CORPORATION

While the National Environment Protection Council Committee and Executive
Officer have a strong focus and commitment to governance, this review found that
the complicated governance framework for the National Environment Protection
Council Service Corporation increases risks framework because accountability and
responsibility are diffused between the nine participating jurisdictions.

The review notes the ongoing budget pressures and the constrained ability to

reduce costs because of the legal requirements that the National Environment
Protection Council and Commonwealth and Authorities and Companies Acts impose
on the Executive Officer and the National Environment Protection Council Service
Corporation. The requirements to prepare an annual report and assess and report on
the implementation and effectiveness of National Environment Protection Measures
are also subject to specific guidelines and approaches, particularly in the case of the
annual report. This takes considerable resources.

In the case of the Executive Officer’s responsibilities, particularly for financial
management, the Commonwealth Authorities and Companies Act sets out the legal
obligations which must be undertaken, and these are relatively inflexible. However,
there are significant costs in managing a small statutory agency such as the National
Environment Protection Council Service Corporation and these costs are relatively
inelastic to the size or budget of the corporation.

The Act review team has identified a number of options to reduce costs and increase
reporting, financial and operational efficiencies for the National Environment
Protection Council Service Corporation. Many of these options require legislative
change to implement.

Delivery of secretariat services and financial management for the National
Environment Protection Council and the National Environment Protection Council
Committee do not now require an independent statutory agency for delivery.

Secretariat services for the National Environment Protection Council can be
delivered within a jurisdiction, as is the case for most Council of Australian
Governments councils. The current arrangements around the National Environment
Protection Council Service Corporation are highly unusual within the Commonwealth
financial management framework. Independent financial management, audit

and preparation of financial statements can be incorporated into the existing
Commonwealth financial framework following amendment of the National
Environment Protection Council Act. This new secretariat arrangement would
continue to support the National Environment Protection Council to make and report
on National Environment Protection Measures and support the Standing Council

on Environment and Water, and would include a delegate to support the National
Environment Protection Council in its statutory role.
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FUTURE OF THE NATIONAL ENVIRONMENT PROTECTION COUNCIL
SERVICE CORPORATION

On 24 August 2012 the National Environment Protection Council agreed to
support the Commonwealth expediting amendment to the Commonwealth
National Environment Protection Council Act to bring the functions of the National
Environment Protection Council Service Corporation into the Commonwealth
financial framework. It is expected that this will come about by including provisions
for the above amendment in a Commonwealth financial framework legislation
amendment bill.

A proposed model for new secretariat arrangements is at Attachment C.

These changes do not impact on the objects of the Acts and do not diminish
environmental protection. The proposed amendments are machinery in nature

and should not impact on service to the National Environment Protection Council.
They would support efficient governance and would not require a regulation impact
statement. Any efficiencies in operation of the secretariat, and potential cost savings,
would not be realised until passage of the amendments, and not prior to 2013-14.
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8 CONCLUSION

Introduction of the National Environment Protection Council Acts in 1994 was an
important reform that has supported improved environmental outcomes and reduced
business costs through more consistent approaches to environmental protection
between jurisdictions. Key features include:

* amechanism to facilitate a cooperative national approach to environment
protection, including the establishment of national requirements and
environmental quality standards

» the establishment of a statutory decision maker

» collaborative processes for research, policy analysis and regulatory
impact assessment

» a clear pathway for streamlined implementation at a jurisdictional level integrating
with existing regulatory frameworks. (This also provides for flexibility in
implementation to meet local requirements).

The National Environment Protection Council Acts are, however, a product of their
time and changes are required to meet current and future environmental challenges
and promote national consistency to reduce business costs and streamline operation
of the Acts.

FIRST TERM OF REFERENCE: A REVIEW OF THE
OPERATION OF THE NATIONAL ENVIRONMENT
PROTECTION COUNCIL ACT AS REQUIRED BY SECTION
64(1)(A): THE OPERATION OF THIS ACT AND THE ACT
OF EACH OTHER PARTICIPATING JURISDICTION THAT
CORRESPONDS TO THIS ACT

National Environment Protection Measures are a valuable tool supporting national
cooperation on environmental regulation. This review found, however, that there
are inefficiencies in the operation of the Acts which can only be addressed through
legislative change. The inefficiencies relate to:

* making, reviewing and revoking National Environment Protection Measures

* reporting on implementation and effectiveness of National Environment
Protection Measures

» operation of the National Environment Protection Council

+ the National Environment Protection Council Service Corporation and the
Executive Officer.

In the last eight years, activity around the National Environment Protection Council
system has been limited to maintenance of existing National Environment Protection
Measures and, without changes to the scope of the National Environment Protection
Council Act, it is likely this will continue.
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COUNCIL OF AUSTRALIAN GOVERNMENTS’ REFORMS (3.7)

Consider amendments that give effect to adopting the Council of Australian
Governments decision to remove any reference to the National Environment
Protection Council in the Act and replace it with references to Ministers with
responsibility for environment protection.

The Acts should retain a process for developing National Environment Protection
Measures and potentially other future national decisions.

EFFICIENCY OF NATIONAL ENVIRONMENT PROTECTION MEASURE
PROCESSES AND STREAMLINING CONSULTATION PROCESSES (5.2)

The National Environment Protection Council Act should be amended to remove
prescriptions around public consultation and development of impact statements,
while retaining the requirement for consultation. Further:

the nature and extent of consultation should be determined by the National
Environment Protection Council and Council of Australian Governments specified
consultation processes, relevant legislation such as the Commonwealth
Legislative Instruments Act 2003 and any other requirements for consultation as
may be in effect from time to time

the National Environment Protection Council should retain the ability to introduce
any additional consultation mechanisms and impact statements as it sees fit

consideration should be given to a streamlined National Environment Protection
Measure revocation process or a specific sunset period.

MAKING, AMENDING AND REVOKING NATIONAL ENVIRONMENT
PROTECTION MEASURES (5.4)

When making or reviewing a National Environment Protection Measure, the National
Environment Protection Council should consider including the following:

a sunset clause for National Environment Protection Measures that by their
nature have a limited operational life

a requirement for review within a specified period where the nature of the
National Environment Protection Measure is such that, subject to assessment
of its effectiveness and efficiency, the National Environment Protection Measure
should be ongoing. In this case the National Environment Protection Measure
should specify that it will be reviewed within 10 years

review of National Environment Protection Measures should focus on policy and
implementation as well as the detailed scientific methodology—with the aim of
determining the ongoing need for each National Environment Protection Measure
and moving towards a better and more responsive framework
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National Environment Protection Measures should be revoked if no longer
necessary and the National Environment Protection Council Act should be
amended to allow for a streamlined process to revoke National Environment
Protection Measures, making provision for flexibility on the method of public
consultation

consideration should be given to the ongoing costs and benefits of the Air Toxics
National Environment Protection Measure and the Diesel Vehicle Emissions
National Environment Protection Measure, and the National Environment
Protection Council should be advised on the desirability and timing of review
and variation of the National Environment Protection Measures or their formal
revocation under section 20 of the National Environment Protection Council Act.

NATIONAL ENVIRONMENT PROTECTION COUNCIL ANNUAL
REPORT (6.1)

The requirement for preparation and tabling of an annual report in every
jurisdiction on implementation of National Environment Protection Measures
should be replaced by departmental/agency annual reporting.

REPORTING ON INDIVIDUAL NATIONAL ENVIRONMENT PROTECTION
MEASURES (6.3)

National Environment Protection Measures should explicitly address the need
for reporting with the aim of ensuring relevant information is made available
in readily accessible forms, particularly by utilising the web, for the purpose of
informing the community and business sectors and for use by government in
policy and decision making.

Future reviews of National Environment Protection Measures should carefully
consider the reporting requirements specific to each National Environment
Protection Measure to ensure that effort is focused on producing useabile,
valuable and targeted information in a cost-effective manner.

Consideration should be given to developing/refining key performance indicators
for National Environment Protection Measures implementation and effectiveness.

Jurisdictions should continue to report annually on data arising out of National
Environment Protection Measures; however, this could be done separately via
jurisdictional websites or similar means, rather than in the form of tabled annual
reports.

Reporting on the effectiveness of National Environment Protection Measures
should be conducted as part of a National Environment Protection Measure
review process (Refer to Part 5).

65
National Environment Protection Council — NEPC Acts Third Review 2012



EFFICIENCY OF THE NATIONAL ENVIRONMENT PROTECTION
COUNCIL (7.1)

» The National Environment Protection Council should have more flexibility in
determining its operating and meeting procedures.

* The Act should enable the National Environment Protection Council, and
committees of the council, to meet and make decisions out of session, including
by electronic means such as email, fax, phone or video.

EFFICIENCY OF THE NATIONAL ENVIRONMENT PROTECTION
COUNCIL SERVICE CORPORATION (7.3)

The review notes that the National Environment Protection Council has moved

to abolish the National Environment Protection Council Service Corporation and
replace it with a flexible and fit-for-purpose secretariat within the financial framework
of a host jurisdiction.

Subiject to the decision to abolish the National Environment Protection Council
Service Corporation, financial reporting on National Environment Protection
Measure expenditure will be via annual reporting by the host jurisdiction on a
special account established for the purpose of, inter alia, establishing and managing
National Environment Protection Measures and covering the operating costs of the
secretariat.

SECOND TERM OF REFERENCE: A REVIEW OF THE EXTENT
TO WHICH THE OBJECT SET OUT IN SECTION 3 OF THE ACT
HAS BEEN ACHIEVED, AS REQUIRED BY SECTION 64(1)(B):
THE EXTENT TO WHICH THE OBJECT SET OUT IN

SECTION 3 OF EACH SUCH ACT HAS BEEN ACHIEVED

The object of the Act is to ensure that, by means of the establishment and operation
of the National Environment Protection Council:

1. People enjoy the benefit of equivalent protection from air, water or soil pollution
and from noise, wherever they live in Australia.

2. Decisions of the business community are not distorted, and markets are not
fragmented, by variations between participating jurisdictions in relation to the
adoption or implementation of major environment protection measures.

The Acts provide for the development and implementation of National Environment
Protection Measures as the primary tool to achieve the objects of the Acts.
Achievement of the objects of the Act depends on implementation of the National
Environment Protection Measures. The National Environment Protection Council and
National Environment Protection Measures framework has focused on establishing
common outcomes at a national level but allowing flexibility in jurisdictional
implementation. It is difficult to quantitatively determine to what extent a greater
focus on consistent application is required to ensure the objects are met.
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Reviews of individual National Environment Protection Measures have identified
contributions to achieving the objects of the Acts; however, this is limited by the lack
of clear key performance indicators and reporting related to the objects.

Furthermore businesses in a significant number of sectors have sought or
supported consistent approaches and standards to be applied by governments.
The engagement and responses of the business community during the National
Environment Protection Measures review and variation processes is a measure of
the importance they put on consistent regulatory approaches and the significance
National Environment Protection Measures processes can have.

The review makes the following recommendations.

EFFECTIVENESS OF THE NATIONAL ENVIRONMENT PROTECTION
MEASURE SYSTEM (4)

* National Environment Protection Measures are an important tool for national
action for environmental protection and should be retained.

OBJECTS OF THE NATIONAL ENVIRONMENT PROTECTION COUNCIL
ACTS (4.1)

» Consideration should be given to amending the Act to more directly state the
purpose of the Act rather than have the object of the Act dependent on the
establishment of the National Environment Protection Council.

* The objects of the Act should be amended to:

- recognise the purpose of protection of the Australian community and the
environment from harm

- better reflect the Council of Australian Governments’ objectives of a
seamless and harmonised national economy.

IMPLEMENTATION OF NATIONAL ENVIRONMENT PROTECTION
MEASURES (4.5)

» The National Environment Protection Council should determine the most
appropriate approach to support consistent implementation of each National
Environment Protection Measure, focusing on areas where consistent
implementation can strengthen environmental outcomes and reduce business
costs.

* Where greater consistency in implementation is of benefit, particularly
when inconsistent implementation has a negative impact on business, it is
recommended that jurisdictions:

- work together to pursue opportunities to improve and harmonise
implementation of National Environment Protection Measures, including
improved regulatory practice

- ensure timely translation of National Environment Protection Measure
requirements into jurisdictional instruments.
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NATURE AND FORM OF NATIONAL ENVIRONMENT PROTECTION
MEASURES (5.1)

* A contemporary model for National Environment Protection Measures should
be developed that focuses on outcomes and allows for flexibility to enable rapid
updates as new information becomes available.

* Any new model should ensure National Environment Protection Measures
contain a clear outcome statement with goals, key performance indicators,
standards and/or high-level protocols.

» Technical monitoring and reporting processes should be included in separate
subordinate instruments that can be readily amended or updated when required,
while still providing certainty for business. Formal regulation impact statements or
Office of Best Practice Regulation mechanisms may not be required where there
is no significant business impact.

THIRD TERM OF REFERENCE: THE STATUS AND
EFFECTIVENESS OF NATIONAL ENVIRONMENT
PROTECTION MEASURES AS A FRAMEWORK FOR
ACHIEVING NATIONALLY CONSISTENT GUIDANCE AND
STANDARDS, INCLUDING POSSIBLE ALTERNATIVE
APPROACHES BASED ON BEST PRACTICE MODELS

National Environment Protection Measures are one of the tools available to
governments to establish nationally consistent environment standards, requirements,
guidelines and protocols. They provide for nationally consistent decisions
implemented through jurisdictional arrangements, providing flexibility and enabling
integration with existing regulatory systems. However, there are constraints on the
scope of National Environment Protection Measures, and limits on their use and
effectiveness.

The benefits of the National Environment Protection Measures framework depend
on effective implementation by each of the participating jurisdictions. In particular,
consistency of implementation is important in reducing business costs. If the
broad objects of the Act are to be met, then the experience of business (and other
regulated entities) is as critical as the rules, standards and laws themselves.

National Environment Protection Measures should be considered as part of

a broader framework or toolbox for national action. Jurisdictions jointly need

to consider the range of tools required over the next ten years to support national
action in pursuit of the objects of the National Environment Protection Council Act.
The existing National Environment Protection Measures framework, while valuable
for many applications, is not likely to be the preferred tool where variations in
implementation will limit its effectiveness. This is particularly the case for products,
equipment or occupations that are subject to the Mutual Recognition Act.
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The review makes the following recommendations:

BROADENING THE SCOPE OF THE TOOLKIT FOR NATIONAL
ACTION (4.4)

» The scope of the National Environment Protection Council Acts should be
amended to allow the National Environment Protection Council to make a
National Environment Protection Measure on any environmental protection
matter as determined unanimously by the National Environment Protection
Council.

* Any proposal to amend the National Environment Protection Council Acts should
investigate broadening the scope of the National Environment Protection Council
Act and establishing a framework for national decisions implemented through
jurisdictions and enable the setting of environmental performance standards for
products and equipment. The preferred approach should be determined following
detailed consideration of the specific needs of any scheme.

FOURTH TERM OF REFERENCE: THE REVIEW SHOULD
RECOMMEND WHETHER ANY AMENDMENTS TO THE
NATIONAL ENVIRONMENT PROTECTION COUNCIL ACT AND/
OR THE NATIONAL ENVIRONMENT PROTECTION MEASURE
PROCESS SHOULD BE PROGRESSED AT THIS TIME

This review has found that there are inefficiencies in the operation of the Acts which
can only be addressed through legislative change. The review recommends changes
to elements of the Acts’ scope, operation and administration. The recommended
amendments are set out above in relation to the first, second and third terms of
reference.

Further amendment of the Acts should be considered to enable broader application,
enabling more effective action to address current and emerging environmental
issues. Without reforms of this kind the likely future application of the Acts and the
associated National Environment Protection Measures framework will be limited.

It should be noted that, in light of the effectiveness of actions to implement
recommendations of the Ramsay Review, and given increasing resource constraints
on governments and competing priorities, any significant amendments to the
National Environment Protection Council Act are best progressed in conjunction
with other related reform measures.
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The review recommends:

BROADENING THE SCOPE OF THE TOOLKIT FOR NATIONAL
ACTION (4.4)

* As the Standing Council on Environment and Water considers the National
Plan for Clean Air, the Council of Australian Governments’ Chemical Reform
Program and other priorities, consideration should be given to adopting a
framework approach in any legislative proposals to maximise the utility of the
toolkit available for national action. Such proposals should include consideration
of amendment of the National Environment Protection Council Acts, as well as
alternative legislative approaches.
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ATTACHMENT—A TERMS OF REFERENCE FOR THE
THIRD REVIEW

NATIONAL ENVIRONMENT PROTECTION COUNCIL ACTS
1994 (COMMONWEALTH, STATE AND TERRITORY)

INTRODUCTION

The National Environment Protection Council Act 1994 (Cwth) and corresponding
Acts in each state and territory (the Act) aim to ensure that, by means of the
establishment and operation of the National Environment Protection Council:

a. People enjoy the benefit of equivalent protection from air, water or soil pollution
and from noise, wherever they live in Australia.

b. Decisions of the business community are not distorted, and markets are not
fragmented, by variations between participating jurisdictions in relation to the
adoption or implementation of major environment protection measures.

The National Environment Protection Council must cause a review of the operation
of the Act and the extent to which the object of the Act have been achieved. The
National Environment Protection Council has previously reviewed the Act in 2001
(the McMichael Review) and 2006 (the Ramsey Review).

CONTEXT

Council of Australian Governments recent review of its Ministerial Council system
resulted in a system focused on identifying and addressing strategic national
priorities. Council of Australian Governments has established the Standing Council
on Environment and Water to promote the protection of the environment and
sustainable water management in order to enhance social, human health, and
economic and environmental outcomes in a sustainable manner for current and
future generations. This new Council is responsible for the National Environment
Protection Council Act, and incorporates the National Environment Protection
Council.

In June 2011, the National Environment Protection Council Service Corporation
moved from Adelaide to a new office established within the premises of the
Commonwealth Department of Sustainability, Environment, Water, Population

and Communities. The transition of the National Environment Protection Council
Service Corporation and the establishment of the new standing council have led to
a comprehensive review of existing policies and procedures. The operation of the
corporation has been reviewed by the Governance Working Group which reports to
National Environment Protection Council Committee and the Standing Council on
Environment and Water’s Senior Officials Committee.
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DRAFT TERMS OF REFERENCE

The review should examine and report according to the following specific terms
of reference:

1. Areview of the operation of the Act as required by section 64(1)(a).

2. Areview of the extent to which the object set out in section 3 of the Act has been
achieved, as required by section 64(1)(b).

3. The status and effectiveness of National Environment Protection Measures as a
framework for achieving nationally consistent guidance and standards, including
possible alternative approaches based on best practice models.

4. The review should recommend whether any amendments to the Act and/or
the National Environment Protection Measure process should be progressed at
this time.

The review will cover the period up to 30 March 2012. In respect of the effectiveness
of current National Environment Protection Measures, and possible alternative
approaches, the review will have regard to items currently on the work plan for the
Standing Council on Environment and Water, including the development of the
National Plan for Clean Air and the Council of Australian Governments’ Chemical
Reform agenda.

The review will be conducted by a sub-group of officials (the Deliverable 3 Working
Group) overseen by the Seamless Environmental Regulation Thematic Oversight
Group and the National Environment Protection Council Committee. The National
Environment Protection Council Executive Officer will assist the review.

The review will be a desk top review by officials. No formal consultation with
stakeholders will be sought during the review. Should Council wish to progress
legislative change as a result of the review, further consultation including a
Regulation Impact Statement may be required.

The report of the review should be completed by end of 2012, with the report to be
tabled by early 2013.
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ATTACHMENT—B NATIONAL ENVIRONMENT

PROTECTION MEASURE ACTIVITY

National Environment Made Varied
Protection Measure
Air Toxics 2004 2011 (minor)
Ambient Air 1998 2003
Assessment of Site 1999 Variation process under
Contamination way (initiated in 2007)
Diesel Vehicle Emissions 2001 2009
Movement of Controlled Waste 1998 2004 (minor)
2010 (minor)
Subsequent minor
variation under way
National Pollutant Inventory 1998 2007
Used Packaging Materials 1999 2004 (minor)
Remade 2011 2005

2010 (minor)
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ATTACHMENT—C MODEL NATIONAL ENVIRONMENT
PROTECTION COUNCIL SECRETARIAT

Draft model for provision of secretariat services for Standing Council on
Environment and Water/National Environment Protection Council

STRUCTURE

The secretariat will be a business unit of the Commonwealth and located
within the Department of Sustainability, Environment, Water, Population and
Communities.

The secretariat will be headed up by a senior executive officer with delegation
to perform functions both financial and statutory as determined by the National
Environment Protection Council Committee. These are currently specified in
sections 36, 37 and 38 and Division 2 of the National Environment Protection
Council Act.

Remuneration, allowances and other matters associated with employment within
the business unit will be determined by the Commonwealth.

The structure and terms of employment of the unit will essentially reflect the
current model—staff seconded primarily from the Commonwealth—but with the
opportunity to second staff from other jurisdictions.

STATUTORY FUNCTIONS (DELEGATE)

Currently the Act provides for the National Environment Protection Council to
appoint an executive officer and to delegate functions to that officer (other than
powers under sections 14, 20 and 63). As an efficiency measure this delegation’s
power would be transferred to the National Environment Protection Council
Committee.

Delegations would be to an identified position within the Commonwealth—the
National Environment Protection Council Committee would agree the delegate
(with a deputy). The position may be filled by a state or territory official.

The delegate would be able to sign a certificate under section 62.

The National Environment Protection Council Committee would be able to
terminate the delegations for incompetence or any other reason.

The delegate, in carrying out the functions of the National Environment Protection
Council, must act in the best interests of the council and independent of the
objects of the host jurisdiction. The delegate will, separate to operating as a
delegate, be able to perform other duties for the host jurisdiction.
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FINANCIAL MANAGEMENT

The responsibility for financial management and reporting will rest with the
Commonwealth.

All jurisdictions, including the Commonwealth, will continue to contribute to the
costs of the secretariat.

Financial management will be fully integrated into the Commonwealth financial
reporting system (within the Department of Sustainability, Environment,

Water, Population and Communities) under the Financial Management and
Accountability Act 1997.

A special account will be established and managed by the Commonwealth. Under
this account:

the Commonwealth is provided with the functions and powers of the service
corporation under section 37

the account will be controlled by a delegate (on behalf of the National
Environment Protection Council)

the funds would be expended according to the direction of the National
Environment Protection Council Committee. The Commonwealth must
spend funds within estimates agreed by the National Environment Protection
Council Committee and will ultimately be accountable to the council for its
financial management (section 57)

the special account will be used to provide assistance and support to

the National Environment Protection Council and National Environment
Protection Council Committee, and to provide assistance and support to any
other ministerial council as directed by the National Environment Protection
Council. Funds can be used to enter contracts, pay salaries, lease land or
buildings, and provide grants to jurisdictions to deliver outcomes on behalf of
the National Environment Protection Council

the special account will enable reimbursement of the Commonwealth for
salary and operational costs related to carrying out functions of the National
Environment Protection Council Act as directed by the National Environment
Protection Council and the National Environment Protection Council
Committee

as agreed by the National Environment Protection Council Committee, states
and territories will be able to employ/appoint staff to support the council and
be reimbursed for these costs

the account will be able to hold contributions from the Commonwealth,
states and territories and other third parties (New Zealand, Australian Local
Government Association, industry) and use those funds for procurements
and salary

the account may start from 1 July 2013, with adequate provisions to allow
transition of existing contracts, financial management systems, bank
accounts into the new model

funds will be able to roll over between financial years
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the funds would be exempt from Commonwealth charges (such as efficiency
dividends)

the special account may receive an interest equivalent payment

the Commonwealth will formally report on the operation of a special account
via normal departmental annual reporting. Operational financial reporting will
continue on a monthly basis

* Provision will exist to take into account and accommodate all the functions
currently under Part 5 of the National Environment Protection Council Act,
including any transitional arrangements to:

take account of existing/pending contracts regarding real and personal
property; and any monies or other property held in trust in order to transfer
these matters to the control of the Commonwealth if necessary

legitimise any ongoing obligations in relation to acts or things done in the
name of, or on behalf of, the National Environment Protection Council
Service Corporation

accommodate non-Public Service staff of the National Environment
Protection Council Service Corporation, such as contractors/consultants

update any existing delegations currently held by the National Environment
Protection Council Executive Officer.

SERVICES—SECRETARIAT

» Services to be provided are as follows:

secretariat services to the National Environment Protection Council, senior
officials and other committees or working groups as directed

strategic and administrative support to the National Environment Protection
Council for the making, variation and review of National Environment
Protection Measures and the National Environment Protection Council Act

strategic and administrative support to the National Environment Protection
Council and senior officials in the achievement of Council of Australian
Governments’ national priorities, including consultation processes as directed

supporting the National Environment Protection Council and senior officials
through regular financial and governance reporting relating to council-
approved activities

Maintaining the National Environment Protection Council website and the
range of govdex sites used to communicate and support council business.
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JURISDICTIONS

* Lead jurisdictions will provide secretariat support for the Thematic Oversight
Group chairs, utilising govdex to continue managing Thematic Oversight Group
correspondence (as is currently the practice).

REPORTING
» The delegate will report on financial performance of the special account pursuant
to statutory departmental annual reporting.

» The council will continue to table its five-yearly reviews of the operation of the Act
(under section 64).

77
National Environment Protection Council — NEPC Acts Third Review 2012



ATTACHMENT—D EFFECTIVENESS OF INDIVIDUAL
NATIONAL ENVIRONMENT PROTECTION
MEASURES

AIR TOXICS NATIONAL ENVIRONMENT PROTECTION MEASURE

The National Environment Protection (Air Toxics) Measure (the Air Toxics National
Environment Protection Measure) is a national environment protection protocol that
aims to improve the information base regarding ambient air toxic pollutants within
the environment in order to facilitate the development of standards. The Air Toxics
National Environment Protection Measure was made in 2004 and subject to a minor
variation in 2011.

The purpose of the Air Toxics National Environment Protection Measure is to provide
a nationally consistent framework for the monitoring and reporting of air toxics

and to provide information that will enable jurisdictions to establish national air
quality standards which are protective of human health. The measure also enables
jurisdictions to assess air quality in a consistent manner. However, as monitoring has
not been done in a nationally consistent manner, data is not directly comparable.

The Air Toxics National Environment Protection Measure was designed as an interim
measure to support the development of a national standard on air toxic pollutants.
The mid-term review of the measure found that there has been significant progress
towards improving the information base regarding ambient air toxics in the Australian
environment.

The Air Toxics National Environment Protection Measure is due for review, including
consideration of whether to develop national standards for air toxics. National
standards for air toxics would more clearly support the object of the Act by ensuring
that people enjoy the benefit of equivalent protection from air pollution.

The Air Toxics National Environment Protection Measure primarily supports the first
object of the Act, providing equivalent protection from air pollution. The review team
considers that the measure, which focuses on actions by government, has minimal
impacts on the business community and national markets.

Consideration should be given to the costs and benefits of this National Environment
Protection Measure and a review completed to determine whether it is required in
current or amended form to meet future needs or whether formal revocation should
be commenced under section 20 of the National Environment Protection Council
Acts.
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AMBIENT AIR QUALITY NATIONAL ENVIRONMENT PROTECTION
MEASURE

The National Environment Protection (Ambient Air Quality) Measure (the Ambient Air
Quality National Environment Protection Measure) includes a national environment
protection goal, standard and protocol that aim to provide a framework and methods
for monitoring and reporting on ambient air quality. The measure was made in 1998
and varied in 2003. The council released a review of the the Ambient Air Quality
National Environment Protection Measure in 2011.

The Ambient Air Quality National Environment Protection Measure prescribes a
policy goal and provides jurisdictions with a standard way of measuring and reporting
against that goal. The 2011 review of the measure found that its implementation has
led to a greater understanding of air quality in Australia which has, in turn, led to an
improved understanding about the health impacts of air pollution on the community.
There has been a marked reduction in emissions of some pollutants since the
measure was made.

The 2011 review of the Ambient Air Quality National Environment Protection
Measure (commenced in 2005) has highlighted growing challenges to air quality
due to climate change and population growth and highlighted the ability to improve
management of air quality in Australia. It may be that, because of these emerging
pressures, the measure should be varied to continue its contribution to the object of
the Act over time. This is an issue that is being considered in the development of a
National Plan for Clean Air.

The goal of the Ambient Air Quality National Environment Protection Measure
reflects the first part of the object of the National Environment Protection Council Act:
to provide for ambient air quality that allows for the adequate protection of human
health and well-being. The measure is considered successful and it is likely that it
has supported the object of the Act to ensure equivalent protection from air pollution.
The review team considers that the measure, focusing as it does on emissions at an
air shed level, has minimal direct impacts on the business community and national
markets. The measure is used by some jurisdictions to inform licensing decisions
and thus does have an indirect influence on some businesses.

ASSESSMENT OF SITE CONTAMINATION NATIONAL ENVIRONMENT
PROTECTION MEASURE

The National Environment Protection (Assessment of Site Contamination) Measure
(the Assessment of Site Contamination National Environment Protection Measure)

is a guideline that establishes a nationally consistent approach to the assessment of
site contamination. It was made in 1999 and a variation process has been under way
since 2007.

The Assessment of Site Contamination National Environment Protection Measure is
limited in scope to the assessment of site contamination. It comprises an overarching
framework for the assessment of site contamination and its relationship to the
management of contaminated sites. It is supported by ten guidelines on five technical
and administrative aspects of site assessment.
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It should be noted that the measure is highly technical in nature, providing detailed
guidance about the process of assessing site contamination and specific elements
of this. The guidelines run to several thousand pages. An alternative approach would
be to limit the length of the legal instrument and treat much of the more technical
material as supporting documentation.

The goal of the Assessment of Site Contamination National Environment Protection
Measure reflects the first part of the object of the National Environment Protection
Council Act: to provide for the adequate protection of human health and well-being,
where site contamination has occurred, through the development of an efficient and
effective national approach to the assessment of site contamination. The measure
also impacts on the second part of the object of the Act to the extent that businesses
assessing contaminated sites often work in more than one jurisdiction. The measure
is regularly described as a useful resource, and anecdotally there is a high level of
interest in it from the business community (including frustration at the protracted
nature of the current variation process).

While national standards for assessing contaminated sites are likely to support the
first part of the object of the Act, the resulting management and/or remediation of
the site (which is not covered by the National Environment Protection Measure) is
critical to meeting the goal of providing protection from soil pollution. As a national
framework for the assessment of site contamination, the measure is likely to support
the second part of the object of the Act in that markets are not fragmented. However,
the role of the National Environment Protection Measure in support of that object

is likely to be affected by the differing regulatory and administrative frameworks for
implementing it and for managing any contaminated sites. Notwithstanding this there
is strong support from industry for the measure, particularly from businesses that
operate across several jurisdictions.

DIESEL VEHICLE EMISSIONS NATIONAL ENVIRONMENT
PROTECTION MEASURE

The National Environment Protection (Diesel Vehicle Emissions) Measure (the Diesel
Vehicle Emissions National Environment Protection Measure) is a guideline that
provides a framework for reducing exhaust emissions from in-service diesel vehicles.
It was made in 2001 and varied in 2009.

The Diesel Vehicle Emissions National Environment Protection Measure provides
strategies for use by jurisdictions to ensure that in-service diesel vehicles are
adequately maintained. It provides guidance for developing programs for inspection
and maintenance, fleet maintenance, smoky vehicles, and vehicle retrofit.

The 2007 review of the Diesel Vehicle Emissions National Environment Protection
Measure found that activities implemented under the measure are beneficial in
reducing diesel vehicle emissions but found it difficult to quantitatively assess the
impacts of these activities. Further quantification of the extent of the contribution
of the measure to providing equivalent protection would require quantitative diesel
vehicle emissions data which is not currently available.
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As the Diesel Vehicle Emissions National Environment Protection Measure, and in
particular the detailed guidance provided, is designed to address a problem from a
limited part of the diesel fleet (namely those vehicles made before the introduction
of Australian Design Rule standards between 1996 and 2006), the contribution

to improving air quality is likely to decrease as older vehicles are retired over the
coming years.

The Diesel Vehicle Emissions National Environment Protection Measure aims to
support the object of the National Environment Protection Council Act by protecting
people from air pollution from older diesel vehicles. The measure also impacts on
the second part of the object of the Act to the extent that businesses operating diesel
vehicles often work across jurisdictions.

Consideration should be given to the costs and benefits of this National Environment
Protection Measure, particularly in the context of the National Plan for Clean Air and
the proposed introduction of the National Heavy Vehicle Regulator. Consideration

is given to reviewing the measure to determine whether it is required in current or
amended form to meet future needs or whether formal revocation of the measure
should be commenced under section 20 of the National Environment Protection
Council Act.

MOVEMENT OF CONTROLLED WASTE NATIONAL ENVIRONMENT
PROTECTION MEASURE

The National Environment Protection (Movement of Controlled Waste between
States and Territories) Measure (the Movement of Controlled Waste National
Environment Protection Measure) is a goal and guideline that aims to ensure that
controlled wastes to be moved across borders are identified, transported and
handled in ways that minimise the potential for adverse impacts to the environment
and human health. It provides a national framework for developing and integrating
state and territory systems for the management of the movement of controlled
wastes between states and territories. The Movement of Controlled Waste National
Environment Protection Measure was made in 1998 and subject to minor variation in
2004 and 2010. A third minor variation has been initiated to address drafting errors in
the 2010 minor variation.

This National Environment Protection Measure helps Australia implement
international treaty obligations with respect to movement of controlled waste.
Consideration needs to be given to ensuring that this obligation continues to be met.

The Movement of Controlled Waste National Environment Protection Measure
supports the first part of the object of the National Environment Protection Council
Act by ensuring that controlled wastes reach licensed or approved facilities for
treatment, recycling, or storage and/or disposal and therefore minimises the potential
for pollution associated with the Movement of Controlled Waste Measure.
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The Movement of Controlled Waste National Environment Protection Measure has
improved the uniformity of approaches to movement of controlled waste between
jurisdictions, and this is likely to have a positive impact on the second part of the
object of the Act, with businesses able to use a consistent template and common
standards for transporting these wastes. The National Environment Protection
Measure facilitates mutual recognition of relevant licences or permits issued by a
jurisdiction.

NATIONAL POLLUTANT INVENTORY NATIONAL ENVIRONMENT
PROTECTION MEASURE

The National Environment Protection (National Pollutant Inventory) Measure (the
National Pollutant Inventory) is a database that provides information on the types
and amount of certain chemical emissions to the air, land and water. It establishes
the database and provides for jurisdictions to require industrial facilities, such as
power plants and steel works, to estimate and report annually on their emissions.
Emissions from smaller industrial facilities, such as petrol stations and dry cleaners,
and emissions from household and other everyday activities, are estimated by the
governments of each state and territory. The National Pollutant Inventory was made
in 1998 and varied in 2001 (a minor variation) and 2008.

The National Pollutant Inventory supports the first object of the National Environment
Protection Council Act by providing data to support policy formulation and decision
making for environmental planning and management and by providing information

to consumers and business. The availability of this information may affect consumer
decisions or business behaviour. The national reporting, including guidance, is likely
to support the second part of the object in relation to business. The review team
considers it likely that the National Pollutant Inventory contributes to the object of the
National Environment Protection Council Act.

USED PACKAGING MATERIALS NATIONAL ENVIRONMENT
PROTECTION MEASURE

The National Environment Protection (Used Packaging Materials) Measure (the Used
Packaging National Environment Protection Measure) provides for the recovery and re-
use of packaging materials and data collection by brand owners, and for the collection
of relevant information from brand owners and local government by jurisdictions. It
underpins the voluntary strategies in the Australian Packaging Covenant, an industry
self-regulatory instrument that aims to ensure that those involved in the packaging
chain contribute to reducing packaging waste.

The Used Packaging National Environment Protection Measure was made in 1999
and subject to minor variations in 2005 and 2010. In 2011 it was remade to address
administrative issues identified with the registration of the 2005 and 2010 minor
variations.
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The Used Packaging National Environment Protection Measure supports the object
of the National Environment Protection Council Act by encouraging the recovery and
re-use of packaging materials and thereby reducing pollution. While state, territory
and local governments have primary responsibility for delivering appropriate

waste management, avoidance, minimisation and resource recovery mechanisms
(including for used packaging), the National Environment Protection Measure
supports the second part of the object of the Act, as the measure and the covenant
currently represent the only mechanism with national coverage that involves the
entire packaging supply and recovery chain.

The Used Packaging Materials National Environment Protection Measure underpins
compliance action by jurisdictions and therefore supports the Australian Packaging
Covenant.
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ATTACHMENT—E REPORTING FOR INDIVIDUAL
NATIONAL ENVIRONMENT PROTECTION
MEASURES

AIR TOXICS NATIONAL ENVIRONMENT PROTECTION MEASURE

The goal of the Air Toxics National Environment Protection Measure is to improve
the information base regarding air toxics pollutants. It requires that each jurisdiction
submit a report to the National Environment Protection Council with the purpose

of informing the public of progress in the assessment and subsequent monitoring
of air toxics at selected sites. Some jurisdictions have presented their reports for
this National Environment Protection Measure as part of the jurisdictional report

on implementation and effectiveness of the measure. The Air Toxics National
Environment Protection Measure report and National Environment Protection
Council annual reporting requirements do not cover the same reporting year and are
due at different times but information is submitted in accordance with the National
Environment Protection Measure annual reporting cycle.

Most jurisdictions have agreed that the Air Toxics National Environment Protection
Measure has been effective in providing an impetus to investigate available data
and in identifying locations most likely to experience significant population exposure
to elevated levels of air toxics. Without comparable data, it is difficult to have a
comprehensive national picture of the state of air toxics. However, to date the data
collected under this National Environment Protection Measure has not been used to
develop national standards for air toxic pollutants. As previous noted, consideration
should be given to reviewing the measure to determine whether it is required in its
current or amended form to meet future needs (such as including national standards
for selected air toxics) or whether revocation should be considered.

AMBIENT AIR QUALITY NATIONAL ENVIRONMENT PROTECTION
MEASURE

The Ambient Air Quality National Environment Protection Measure sets the
standards and the monitoring protocol for jurisdictions to assess achievement of
those standards. It requires that each jurisdiction submit a monitoring plan and
annual report to the National Environment Protection Council evaluating progress in
achieving air quality standards and compliance with the measure. The jurisdictional
reports on air quality monitoring are published on the web and summarised as part of
the jurisdiction’s annual report on implementation and effectiveness of the National
Environment Protection Measure. The National Environment Protection Measure
report and National Environment Protection Council annual reporting requirements
do not cover the same reporting year and are due at different times but information is
submitted in accordance with the National Environment Protection Measure annual
reporting cycle.
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The National Environment Protection Measure has provided a nationally consistent
framework for the monitoring and reporting of air quality and nationally consistent
benchmarks against which to assess air quality. All jurisdictions have reported
detailed monitoring data for relevant air sheds.

Information from National Environment Protection Measure reporting on ambient air
quality has been used by jurisdictions in formulating strategies to address air quality.
In particular, it has enabled comparison between jurisdictions, and information is
being used to inform the development of the National Plan for Clean Air.

The review of the National Environment Protection Measure and the development of
the National Plan for Clean Air are highlighting limitations in the public accessibility
of reporting on air quality under the National Environment Protection Measure, and
in the compliance-based approach to reporting. Alternative forms of reporting that
are more accessible and useful to the community and policy makers should be
considered. In addition, reporting on exposure and air quality changes over time is
also important given the opportunities for reduced health care burden associated
with improving air quality and reducing exposure.

ASSESSMENT OF SITE CONTAMINATION NATIONAL ENVIRONMENT
PROTECTION MEASURE

The Assessment of Site Contamination National Environment Protection Measure
does not set reporting requirements beyond the need to report annually on the
implementation and effectiveness of the measure. All jurisdictions reported a high
level of compliance with the guidelines. Reporting and provision of data is not
central to the goal of this National Environment Protection Measure and therefore it
is appropriate that the measure does not entail detailed reporting. The review team
notes that further data on how the National Environment Protection Measure has
contributed to the objects of the Act or achieved its goals would be valuable.

Reporting on this National Environment Protection Measure focuses on actions
taken by jurisdictions to implement the measure, including use of the incorporated
guidance. Reporting does not include key performance indicators or information on,
for example, the overall contamination status of land. The focus of the measure is on
how to assess individual sites, rather than on overall environmental condition.

DIESEL VEHICLE EMISSIONS NATIONAL ENVIRONMENT
PROTECTION MEASURE

Under the Diesel Vehicle Emissions National Environment Protection Measure,
jurisdictions report on the need for management and the actions taken to manage
emissions from the in-service diesel fleet. Jurisdictions have provided this
information in jurisdictional annual reports on implementation and effectiveness of
the National Environment Protection Measure. The time frames for both the National
Environment Protection Measure and annual reporting requirements are the same.
Both reporting years end on 30 June with reports due to the National Environment
Protection Council on 30 September.
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Jurisdictional reporting data provides an understanding of actions taken and in some
cases provides trend data (such as on reports on smoky vehicles). The review team
considers that reporting on this National Environment Protection Measure could

be improved by incorporating an outcome focus—for example by assessing the air
quality impacts of the actions taken. Separate systems for reporting smoky diesel
vehicles compared to smoky non-diesel vehicles would provide more meaningful
data on the level of diesel vehicle emissions.

In addition, many implementation activities associated with this National Environment
Protection Measure are also included in the Ambient Air Quality National
Environment Protection Measure. Rather than repeat this information, jurisdictions
could provide reference to the Ambient Air Quality National Environment Protection
Measure.

MOVEMENT OF CONTROLLED WASTE NATIONAL ENVIRONMENT
PROTECTION MEASURE

Under the Movement of Controlled Waste National Environment Protection Measure
jurisdictions report on movement of controlled waste into each jurisdiction, indicating
jurisdiction of origin, waste code and quantity of waste and the level of discrepancies
(such as non-arrival of a consignment) as a percentage of total authorised controlled
waste movements. This information is intended to inform the National Environment
Protection Council’'s assessment of the effectiveness of the National Environment
Protection Measure and is likely to support that aim. The National Environment
Protection Council has represented the annual movement of controlled waste in
graphs which allow a comparison of annual activity under this National Environment
Protection Measure. Information exchange between jurisdictions ensures consistent
application of the measure, and the data reporting required provides valuable trend
data.

NATIONAL POLLUTANT INVENTORY

Reporting is central to the National Pollutant Inventory, with industrial facilities
and jurisdictions estimating emissions of defined pollutants and presenting that
information on the National Pollutant Inventory database. The 2005 review of
the National Pollutant Inventory found ‘that the [National Pollutant Inventory]
has delivered benefits to, and met the needs of a range of groups and provided
information for a wide variety of purposes’.

In addition to the database, the National Environment Protection Council must
include a summary of information collected for the purposes of the National Pollutant
Inventory in its annual report to parliaments. The annual report is also the avenue
for naming those that have breached their reporting requirements. The 2010-11
annual report contains details on the number of facilities reporting on the National
Environment Protection Measure, the use of the database and implementation
issues raised by jurisdictions.
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The annual reporting information does not add value over that achieved by the
National Pollutant Inventory database and there is no value in the current system of
annual individual jurisdictional reports.

USED PACKAGING MATERIALS NATIONAL ENVIRONMENT
PROTECTION MEASURE

The Used Packaging Materials National Environment Protection Measure
requires each jurisdiction to provide information collected from brand owners,
local government and surveys. The National Environment Protection Council has
presented the local government data for 2011-12 on its website rather than in the
annual report.

In addition to National Environment Protection Measure reporting by jurisdictions,
the Australian Packaging Covenant requires evaluation and reporting annually on
achievements against covenant goals, overarching targets and key performance
indicators. There must be reporting on issues affecting the covenant, performance
of covenant signatories and overall management of the covenant. The reports are
presented to the Standing Council on Environment and Water.

The primary purpose of the Used Packaging Materials National Environment
Protection Measure is to create the regulatory underpinning as part of the co-
regulatory approach for the Australian Packaging Covenant. Reporting under the
covenant is used by the Australian Packaging Covenant Council to guide covenant
programs and actions.

Information collected under the National Environment Protection Measure in relation
to recycling services by local government and brand owner surveys is used by
jurisdictions to guide compliance activities and by the Australian Packaging Covenant
Council in assessing overall performance and decisions about programs. Nationally
consistent waste and recycling data is not available, so it is difficult to accurately
compare performance between states. The methodologies used by each jurisdiction
to compile figures for waste diverted from landfill to recycling are different. However,
the information collected is needed to understand the overall performance in relation
to packaging. The challenge is to ensure streamlining with other data collection.
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ATTACHMENT—F HISTORY OF VARIATIONS

AIR TOXICS NATIONAL ENVIRONMENT PROTECTION MEASURE (2011
MINOR VARIATION)

Information provided by jurisdictions through the mid-term review identified several
areas of the National Environment Protection Measure that needed minor changes
to improve the implementation of the measure and assist in meeting the measure’s
purpose.

The review found that monitoring methods required in the National Environment
Protection Measure were not generally being used as they were too resource
intensive. However, other internationally recognised methods were being used which
provided data valuable to the measure’s overall goal of collecting sufficient data
regarding air toxics in Australia to enable further decisions to be made. The minor
variation should enable these, and the data collected, to be used in achieving the
overall outcome of the National Environment Protection Measure and increase our
knowledge of air toxics in Australia.

AMBIENT AIR QUALITY NATIONAL ENVIRONMENT PROTECTION
MEASURE (2003 VARIATION)

The Ambient Air Quality National Environment Protection Measure was varied

to include advisory reporting standards for particles as PM2.5. The 2011 review

of the measure (commenced in 2005) has highlighted growing challenges to air
quality due to climate change and population growth and highlighted the ability to
improve management of air quality in Australia. Any future variation of the National
Environment Protection Measure will be considered in the development of a National
Plan for Clean Air.

ASSESSMENT OF SITE CONTAMINATION NATIONAL ENVIRONMENT
PROTECTION MEASURE (2007 VARIATION PROCESS UNDER WAY)

In 2007 the National Environment Protection Council agreed to initiate a variation of
the Assessment of Site Contamination National Environment Protection Measure.
The proposed variation will ensure that the measure remains the premier document
for the assessment of site contamination in Australia by drawing on the latest
methodologies for assessing human and ecological risk from site contamination, and
updating guidance on site assessment methods in line with technological changes in
Australia and overseas. The National Environment Protection Council is expected to
consider the variation shortly.
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DIESEL VEHICLE EMISSIONS NATIONAL ENVIRONMENT
PROTECTION MEASURE (2009 VARIATION)

The Diesel Vehicle Emissions National Environment Protection Measure was
reviewed in 2007 and, overall, was found to provide a sound framework for programs
to reduce emissions from diesel vehicles. However, the review also found scope

for improving and updating the schedules to the National Environment Protection
Measure. The measure was subsequently varied to update the schedules, and in
particular to:

* incorporate reference to new technology

+ reflect knowledge gained through experience in implementing the National
Environment Protection Measure and its guidelines

» improve the effectiveness of the National Environment Protection Measure.

MOVEMENT OF CONTROLLED WASTE NATIONAL ENVIRONMENT
PROTECTION MEASURE (2004 AND 2010 MINOR VARIATIONS)

In 2004 the Movement of Controlled Waste National Environment Protection
Measure was subject to minor variation to take account of recycling programs
and extended producer responsibility programs which have interstate or national
components, and products subject to recall approved by the Australian Pesticides
and Veterinary Medicines Authority, Food Standards Australia New Zealand or the
Therapeutic Goods Administration.

Submissions received from stakeholders consulted during the 2009 review

of the National Environment Protection Measure indicated that some further

minor variations were needed to remove clauses that are no longer required, to
provide greater clarity to the schedules and certainty to industry when completing
documentation, and to reduce the regulatory burden where requirements do not
achieve any significant environmental benefit. Some stakeholders also made
submissions indicating that the National Environment Protection Measure needed
some clarification as to the types of policies and legislation that should be considered
by jurisdictions when making decisions about the movement of waste. The measure
was subject to minor variation to address these issues.
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NATIONAL POLLUTANT INVENTORY NATIONAL ENVIRONMENT
PROTECTION MEASURE (2007 VARIATION)

The National Environment Protection Council varied the National Pollutant Inventory
in 2007 to require reporting of National Pollutant Inventory substances in waste
transferred for treatment, containment or final disposal. New substances were

also added to the National Pollutant Inventory substances list. Other amendments
included:

» changes to reporting time frames
* removal of the exclusion clause for aquaculture

* removal of reporting on greenhouse gas emissions (removed by a minor variation
in 2008)

+ threshold changes for mercury, PM10 and, if included in the National Pollutant
Inventory, PM2.5.

USED PACKAGING MATERIALS NATIONAL ENVIRONMENT
PROTECTION MEASURE (2004—-05 AND 2010-11 VARIATIONS)

The National Environment Protection Council varied the Used Packaging Materials
National Environment Protection Measure in 2004—05 and in 2010-11 to extend the
measure to underpin the second and third national/Australian packaging covenants.
Variations to the measure were minor in each case. In late 2010 administrative
issues were identified with the registration of the previous minor variations. To
remove uncertainty about the standing of the previous variations, the National
Environment Protection Measure was remade in 2011.
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ATTACHMENT—G EUROPEAN UNION MODELS FOR
ENVIRONMENTAL PROTECTION

THE EUROPEAN UNION MODEL—DIRECTIVES

The European Union is not dissimilar to Australia in that it too is a federation of
member states. As such, there are similar issues with the consistent adoption of laws
across member states in both jurisdictions.

European Union directives establish overarching outcomes or goals in various policy
areas that must be achieved. There is no prescription as to how the outcome must
be achieved, with member states able to determine the best way to do so. There is
wide discretion with regard to enforcement mechanisms, including sanctions for non-
compliance.

Directives, unlike National Environment Protection Measures, can be directed at
either individual members or the collective. Directives are used to bring member
state laws into alignment and are commonly used for the purpose of implementing
single market standards across the European Union.

FACTORS OF SUCCESS

Directives are action focused and include an implementation date that must be
complied with. Member states may implement required measures within their own
legal system prior to this date, allowing for flexibility in implementation.

Directives are supported by strong compliance measures that compel member
states to act. The European Commission is responsible for ensuring directives are
implemented appropriately and on time. Failure by member states to implement

a directive effectively and by the implementation date is dealt with initially by the
commission, which has powers to address non-compliance. The initial step for the
commission is to seek voluntary compliance. Where necessary, the commission may
refer the matter to the Court of Justice of the European Union and commence legal
proceedings. If the court finds the member state has failed to implement a directive it
may require that state to undertake necessary measures to comply with the directive.
The court may also impose significant financial penalties on member states.

In April 2012 the European Commission referred Bulgaria, Hungary, Poland and
Slovakia to the European Union Court of Justice for failing to meet the December
2010 deadline to transpose the European Union’s Waste Framework Directive into
national law. The court was asked to impose penalty payments ranging between
15,220€ per day (Bulgaria) and 67,314€ per day (Poland). Approximately 20 per cent
of cases where directives have not been implemented appropriately in the allocated
time relate to the environment.
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SUPPORTING STRUCTURES

Implementation plans are developed as part of the impact assessments for proposed
new directives. These plans provide support by mapping implementation issues at

a preliminary stage. They identify all main risks for implementing a new directive

and develop appropriate risk management responses ensuring implementation is
considered from the commencement of policy development.

Correlation tables are another complementary tool to the directive setting process.
They are developed by member states to demonstrate how each element of a
directive has been transposed into local law. They provide an easily assessable
overview of the implementation of the directive for the European Commission, which
can also then be used by those regulated to determine relevant local provisions
across borders and is also accessible to the general public.

Transparency is important in the directive-setting process. In addition to the
transparency provided by the structures discussed above there is open disclosure
on the European Commission website of summary information on all proceedings
against member states for failing to meet directive requirements. This transparency
is a visible driver of compliance among member states.

Cooperation between member states is an important accompanying measure to
the directives system. The European Union has in place advisory committees not
dissimilar to the senior officials committee structure under ministerial councils in
Australia. It also has less formal networks such as the European Union Network for
the Implementation and Enforcement of Environmental Law, which is very similar
in operation to the Australasian Environmental Law Enforcement and Regulators
network in Australia but also includes a significant policy element.

92
National Environment Protection Council — NEPC Acts Third Review 2012



‘aulnoq|a|\ ‘poday yolessay 0} uswa|ddng ‘uonenbay 0} sayoeoiddy jeuonepN o) suossaT :uolje/nbay salseld
pue sjeaiwsyd ‘600z UoISSIWWOD AJIAIONPOI Ul puno} aq ueo sayoeoddde jeuoneu Buijuswa|dwi Joj Swsiueyoaw Jo Alewwns pajie}ap aiou

9

uonalpsun|
yoes ul pajeoljdal aq 0} pasu
soassao0.d jJuswaje)s 1oedwl
pue juswdojanap Alojeinbay

pauljep JouU aie s8ssa20.d

8|qixaly ‘eldwis

[9A8] [euonoIpsLIN|

e Je splepuejs pue sjuawalinbal
Aloienbal jualsisuod

Juswa|dwi 0y sjuswaalbe pue
Buipuejsiapun JO BpUBIOWSIN

uonejuswa|dwil
Aioyuleyelels
10} siseq e se
BuIpuEIsIapUn
“Jo epuelows

PUE SjUsloaIDy

sayoroidde Aiojnje)s-uoN

sobejueapesiq

sabejuenpy

sa|dwexg

asod.und

yoeouddy

sNOILIO310dd LNJINNOJUIANT O1L S3IHOVOUddV H—LN3IWNHOVL1V

93
National Environment Protection Council — NEPC Acts Third Review 2012



suonoipsin( wo.y Juswa|dwi
0} JUSWIIWIWOD Jes[o SSo

[9A8] Jeuonolpsun( e 1e Buiyew
uoisioap Aloyeinbau uidiapun
0] pasn ale sauljapinb alaym

jueasjal Alenoiued si siy|
‘AjlJejo pue aouaplyuod
Japjoyayels saonpal yolym
‘snjejs/Buipue)s paonpay

sossaoo0.d
juswalels 1oedwi Aloieinbal
0} 1098lgns Ajbuiseasoul

yoeoudde

Buipuiq Ajjebs) e poddns 0y
padojaaap Ajusioiyns 104
JOoU S| uonewuoyul alsym days
[eniul ue se pasn aq ue)d

(ewy 9|qeISpISUOD BYE)

ued malnal pue Juswdojanap
|eoluyoa) pajiejap jey) buiou)
sjuawa)e)s spedw Aloyeinbau
J0} sjuswaldinbai 0} j109[gns

Sia1ep\ suLB

uonesiidde ui uonalosip

pue Ayjiqixaly Jueoyiubls 1oy
Buimojje ajiym yoeoidde
JUS]SISUOD A|peolq e aulsp ue)d

J8]epA pue
JUSWUOJIAUT UO
j1ouno) bBuipuels
JO sao1dsne ay)
Japun paysiignd
SJUSWNJO0P JejiWIS

ale Aay (uonenbal | dojenap 0y JoxoInb Ajjenusiod pue ysai4 Jo} Aunwwood sy} 10 saulepInb
opnasd) sjuswalinbal saulldpINg | pue ssaulsng ‘suonolpslinlsisse |euoneN
ysiigeise 01 pasn buiaq [9A8] [B20] JO |euonoipsun( e Ajjenp Jayepn 0] uonjew.oyul pue aosuepinb
ale saulepinb alaypn | 1e uoneluawsaidwi ul Aljiqixal4 ueljeqsny |euoljeu JualsIsuod aulye sauiepIing
sabejueapesiqg sabejuenpy so|dwexg asodind yorouaddy

94
National Environment Protection Council — NEPC Acts Third Review 2012



Juswaalbeuswabebus
Jap|oyaye)s SAISUSIXa 1o}
paau 01 anp Bulwnsuod awl|

(s1e10Y
poom Bunsixa -6-8) sjonpoud
992IAJBS-Ul UO Joedwi ON

(sanssi diysisumo
ybuAdoo) siapjoyayels 0}
a|ge|ieAe Aj@al) Jou pue Aj3soD

juswiuIanob
uey) Jayiel olignd;Aisnpul
Aq pa| sI ayeydn—Aiejun|op

slojeay poom

sseo04d Japloysyels
pauyep e ybnouy}
paysiiqejs3

"eljesisny spJepuels
Aq paysiignd

uswabebuas uo pJepue)s (uoneysiba) pue sassaoso.d
dojonep Buouys Joy Aylunuoddo uelesisny | Ul paodualajel aq Aew ybnoyye) | elessny spilepuels
0} Buiwnsuoo awn aq ue) Buipinoid ‘siapjoyayels Aoy paJinbal jou Buipuess [ebs] 10241 | ybnoayy paysijgelse
yym paseys juswdojaraq S|los splepuels

awayos 1o Buidwes ainjeu ul [BoIUYOS}
aAnje|sibs| e ul dn paxoid ssao0ud uo piepuels | AjjeaidA| "0j0 spoyiaw ‘spiepuels sSpJepuers
ss9jun a|qeaolojus Ajjebs| 10N pue pueiq pasiubooal-||opA ueljessny ‘s|oo030.4d paaibe Buiuyeq “uernensny
sabejueapesiqg sabejuenpy so|dwexg asodind yorouaddy

95
National Environment Protection Council — NEPC Acts Third Review 2012



Asen 0y Buiwnsuoo awny pue
A|3S09 SI yJomawel) SaINses|
uoN93}0.1d JUBWUOIIAUT
[euoneN ey} saysijgelss

Jeuyy uone|sibaj |opolN

saulepinb oy
ueyy Jobuoas uoneyusws|duwi
0] JUBWI}IWIWIOD [euoidIpSuUNP

uonejuswajdwi Ul senssi [0
109|j81 0} [oA9)] Jeuonoipsun(
ay Je Ajjiqixa|} SepIAOId

paysligelss

sjuswialinbal pue spiepuess Jo
Buipue)s/sniels ay) Bulolojuial
sjuswinsul Alojniels

[9A8]
|euonoipsun| e 1e uondope
Jo} sassao0ud pauljweans

slopjoysyels
Aq poojsiapun [|am a.e jey)
sassa004d paulep Buipinoid
‘PBUSIIgeISS [|[9M YJomawel

swa)sAs mau sjoym puejsiapun
0} Buipaau siapjoyaye)s

sploAe pue ‘yoeosdde

JUBIOIYS UB S| suonn}isul

pue sawayos Aiojeinbal
uonolpstnl Bunsixa Buisiiin

sjuswabue.ie
[euonoipsunl ybnoayy
uoneuswsadwi

(spsepuess jonpoud ajdwexs 2INses| yim ‘sjoy [1ouno)
10) SONSS| BWIOS 10} S|qeISap swiasAs [euonolpsn| uoosiold | juajul Aojjod ey suliepuN jou uonosjold
aq Aew jey sjuswaiinbai ul Bunsixa yum syjuswalinbal JUSWIUOIIAUT op uonejuswa|dwi ul suoneleA JUSsWIUOIAUT
Aywuoyun jsuiebe sajejiw [euoneu sajeibalul j1ey) [euoneN | Joulw asaym sabejueape spiroid [euoneN ayl
uonejuawsajdwi ur Ajjgixa|4 ssao0.d jusiolye Ajjenusyod Alojusau| ued yolym ‘uonejuswis|dwi ul Japun paysijgeisa
e—aInses|\ Uooslold wenjod | Ajjiqixals pue sassaoold paulep aulepInb Jo
paysl|ge)se aq p|nod ainses|y| JUSWIUOIIAUT |[euoneN [euoneN | pue siseq Alojnie)s sepiroid siy| |0o0j0.d ‘|eob
UoI198]04d JUSWUOIIAUT ay) Juswa|dwi Ajjebs| 0} ‘plepuess |euoneN
[eUONEN B UDIyM o} Siapew syjuswabuelie A10)LI8) ainsesp\ | sawayos Alojeinbal [euonolpsn(
J0 8doos ayj ul suone)wi pue ajels bunsixa sasijin uonosjold ybnouyy uoneuswa|dw! ypm SaINses\
juswiuodiAug | saulepInb Jo spiepue)s ‘sjo.juoo —aonoajoig
sassaooud Bunsixa | suonaipsun( jje woyy diysisumo | jeuoneN Alenp ‘sjuswadinbal ‘sayoeoidde JUSWUOIIAUS
YlIM pajeloosse awl} pue 1so) yim Juswabuelle |elopa JIy JUsIquUYy [euoneuU Jud)sISU09D Bulysijgels] TeuoneN
(uonejuawadwi ajqixal yum Aouajsisuod Buipaoddns) uonejuswsjdwi jeuonoipstinf yym yoeoudde Aioynjeys

sabejueapesiqg

sabejueapy

sojdwexy

asodind

yoeouddy

96
National Environment Protection Council — NEPC Acts Third Review 2012



uone|siba| buioddns pue
Arewnd jo Juswdojaasp yim
paleIdosSe awl} pue sjsoD)

(a1 AJan si siyy ybnoyye
‘slomod Jo [etssjal ybnouyy
pessalppe ag ued suonejw||
Jamod |euonnyisuod jey}
a]jou) suoljelod.iod-uou
ale|nbal 0y a|ge aq jou Aew
‘69 ‘siomod |euoinisuod
yjleamuowiwo)) 0} pajwi

sjuswalinbal ayj 0}
uolejal Ul 8duaiajal Jo iod
a|buis pue Ajlie[o sepinold

sjuswalinbai Jo Aywuoyun

uone|siba|
diyspiemals
1onpo.d
yjleamuowiwio)

(sesloxa pue saxe) ‘uodxaiodwi
‘suonelodiod sjdwexs 1o4)
siamod yjjeamuowiwod) jo adoos
8y} UIylM palaAl|ap 8q ued juayul
Aoljod ay) a1aym spiepuels 1o
S|0J}U0D ‘sjuswalinbal jeuoieu
Buipuig Ajjebs| bulysiiqels

ainjeu u| yIomawe.}
JO ol108ds
anss| aq ue)

sjuswadinbal pue
sp.iepue)s ysijgeisa
0} ‘sjuswinJisul
ajeulpiogns
Aressaoau yjim
Jayyaboy ‘uone|siba)
yjlesmuowiwion

uone|sibs|

(I[eoMmUowtior)

yoeoudde aane|sibaj wiojun

sabejueapesiqg

sabejueapy

sojdwexy

asodind

yoeouddy

97
National Environment Protection Council — NEPC Acts Third Review 2012



Buibus|ieyo

Qg ueo Ayanoe asueldwod Jo
uonejuswaldwi/uonejaidiaiul
Ju8)sIsSuU0o Buiraiyoy

spodwi Jo jonuod ‘B8
‘U)lesMUOWIWOY Y} O} PaLI|
Ajleuonnnsuoo aie jey)
slejew ssaippe 0} a|qeun

siamod asoyy

Jo 8d09os 8y UIylIM palaAljep
8q ued pue siamod A10}1I8]
J/olels saJinbal jusiul Aoijod sy

alnjeu u| ylomawe.y
J0 oy10ads
anss| aq uen

ERIETETEY]
Aq uoneiodiooul
10 uonesiba)
ajejdwsa) pue
uonelsibs| |opow
Jo suondo sapnjou|

sjuswalinbal pue
sp.iepue)s ysijgeisa
0} ‘sjuawinJsul
ajeulpiogns
Aressaosau yjm
Jayyaboy ‘uone|siba)
Aiojuieyeiels

uonaipsunl Bunedionied yoes Joie|nbay aJaym spiepue)s Jo S|0JjJuod
ul uone|siba) jo Juswdojarap ajoIyap AneaH ‘sjuswalinbal |euoijeu wloiun | TUONRe|SIDa| AJONIIa]
U}IM PaJeIO0SSE S}S0) sjuswalinbai Jo Ajlwuojiun [euoneN ‘Buipuiq Ajjebe| Buiysiigeysg |  731E1S oAEIado0)
sabejueapesiqg sabejueapy so|dwexg asodind yorouaddy

98
National Environment Protection Council — NEPC Acts Third Review 2012



Buibus|ieyo
aq ued AjAioe aoueldwod Jo
uoneusws|dwi/uonelaldisiul

Ju8)SISu0d Buinalyoy

(suonelodioo-uou

pue suonelodiod 1oy suonebiqo
ysiigelsa 0} pasus|dwexa

104) siamod yjjeamuowiwon)
pue siemod AlojLus)/e)e)s

ainjeu ul yIomawe.}
JO oW108ds
anss| aq ue)

aoualajal
Aq uoneiodiooul
10 uonejsiba)
aje|dws) pue
uone|siba| jopow
Jo suondo sepnjou|

sjuswadinbal pue
spJepuels ysl|geisa
0} ‘sjuswinJsul
ajeulpiogns
Alessaoau yjim
Jay1aboy ‘uone|siba)
yjlesmuowiwion
pue Alojulay/elels
JO uoneuiquio)

uonolpsunf Bunedionled | syuswaiinbai aAIsusyaidwos salinbal yuajul Aoljod ayy uone[siba|
yoeas ul uone|sibo) ysijgeise o} Ajoede) aweyosg 2J9yM SpJepue)s 1o S|oJjuod Uilesmuowior)

10 Juswdojonsp Yum Buljiege ‘sjuswialinbal jeuoneu wuoyun SNOINEEIEE
pajeloosse s)1soo juediiublg sjuswalinbal jo Aywuojun | Aousiol Jojepn ‘Buipuiq Ajjebs| Buiysijgeis3 ~OAneI18do0)
sabejueapesiqg sabejueapy so|dwexg asodind yorouaddy

99
National Environment Protection Council — NEPC Acts Third Review 2012



REFERENCES

1. Australian Government Department of Finance and Administration, 2006.
Governance Implementation Update (Uhrig Review): How Is The Assessment
Process Progressing?

www.finance.gov.au/financial-framework/governance/docs/Governance-
Implementation-Update-February-2006.pdf

2. Commonwealth of Australia, 2006. A User’s Guide To the Mutual Recognition
Agreement (MRA) and the TransTasman Mutual Recognition Arrangement
(TTMRA).

www.coag.gov.au/sites/default/files/mutual_recognition_users_guide.doc

3. Council of Australian Governments, 2011. Handbook for Council of Australian
Governments Councils: A Guide for Best-practice Operations for Council of
Australian Governments Council Secretariats.

www.coag.gov.au/sites/default/files/COAG_documents/Handbook_for
COAG_Councils.pdf

4. Council of Australian Governments Standing Council On Environment And
Water, 2012. Packaging Impacts Consultation Regulation Impact Statement
Consultation Summary Report.

www.scew.gov.au/sites/www.scew.gov.au/files/consultations/c299407e-
3cdf-8fd4-d94d-6181f096abc8/files/packaging-impacts-cris-consultation-
summary-2012.pdf

5. Council of Australian Governments Standing Council On Environment
And Water, 2011. Council of Australian Governments’ Standing Council on
Environment and Water Terms of Reference.

www.scew.gov.au/sites/www.scew.gov.au/files/pages/Oe4a66cb-edeb-460e-
8c8e-ef6dead79eb7/files/coag-standing-council-environment-and-water-
terms-reference_0.pdf

6. Department of the Environment and Heritage, 2005. Review of the National
Pollutant Inventory.
www.npi.gov.au/publications/pubs/npi-review290405.pdf

7. Department of Sustainability, Environment, Water, Population and
Communities, 2011. State of the Environment 2011.
www.environment.gov.au/soe/2011/index.html

100
National Environment Protection Council — NEPC Acts Third Review 2012


http://www.finance.gov.au/financial-framework/governance/docs/Governance-Implementation-Update-February-2006.pdf
http://www.finance.gov.au/financial-framework/governance/docs/Governance-Implementation-Update-February-2006.pdf
http://www.coag.gov.au/sites/default/files/mutual_recognition_users_guide.doc
http://www.coag.gov.au/sites/default/files/COAG_documents/Handbook_for_COAG_Councils.pdf
http://www.coag.gov.au/sites/default/files/COAG_documents/Handbook_for_COAG_Councils.pdf
http://www.scew.gov.au/sites/www.scew.gov.au/files/consultations/c299407e-3cdf-8fd4-d94d-6181f096abc8/files/packaging-impacts-cris-consultation-summary-2012.pdf
http://www.scew.gov.au/sites/www.scew.gov.au/files/consultations/c299407e-3cdf-8fd4-d94d-6181f096abc8/files/packaging-impacts-cris-consultation-summary-2012.pdf
http://www.scew.gov.au/sites/www.scew.gov.au/files/consultations/c299407e-3cdf-8fd4-d94d-6181f096abc8/files/packaging-impacts-cris-consultation-summary-2012.pdf
http://www.scew.gov.au/sites/www.scew.gov.au/files/pages/0e4a66cb-edeb-460e-8c8e-ef6dead79eb7/files/coag-standing-council-environment-and-water-terms-reference_0.pdf
http://www.scew.gov.au/sites/www.scew.gov.au/files/pages/0e4a66cb-edeb-460e-8c8e-ef6dead79eb7/files/coag-standing-council-environment-and-water-terms-reference_0.pdf
http://www.scew.gov.au/sites/www.scew.gov.au/files/pages/0e4a66cb-edeb-460e-8c8e-ef6dead79eb7/files/coag-standing-council-environment-and-water-terms-reference_0.pdf
http://www.npi.gov.au/publications/pubs/npi-review290405.pdf
http://www.environment.gov.au/soe/2011/index.html

10.

11.

12.

13.

14.

John Ramsay Consulting, 2007. Report of the Second Review of the National
Environment Protection Council Acts (Commonwealth, State and Territory
(including the National Environment Protection Council’s response), National
Environment Protection Council.

www.scew.gov.au/sites/www.scew.gov.au/files/resources/8e833bc5-
1429-5734-d96f-8ace733469d6/files/nepc-act-nepc-act-review-second-
report-200706.pdf

McMichael, DF, 2002. Report of the Review of National Environment
Protection Council Acts (Commonwealth, State and Territory) (incorporating
the National Environment Protection Council’s Response to the 2001
McMichael Review), National Environment Protection Council Service
Corporation.

www.scew.gov.au/sites/www.scew.gov.au/files/resources/8e833bc5-1429-
5734-d96f-8ace733469d6/files/nepc-act-nepc-act-review-200208.pdf

McMichael, DF, 2001. Review of the National Environment Protection Acts
(Commonwealth, State and Territory) in Report of the Review of the National
Environment Protection Council Acts (Commonwealth, State and Territory),
National Environment Protection Council Service Corporation.

www.scew.gov.au/sites/www.scew.gov.au/files/resources/8e833bc5-1429-
5734-d96f-8ace733469d6/files/nepc-act-nepc-act-review-200208.pdf

National Environment Protection Council, 2012. Annual Report 2010-2001.

http://devdru.scew.gov.au/sites/www.scew.gov.au/files/resources/b9b2e715-
9c58-0274-251f-93f18f41b279/files/nepc-annual-report-2010-11.pdf

National Environment Protection Council, 2011. National Environment
Protection Council Annual Report 2009—2010.

http:// devdru.scew.gov.au/sites/www.scew.gov.au/files/resources/ee20bb51-
e1cd-82b4-559¢-699771b152e7/files/nepc-annual-report-09-10.pdf

National Environment Protection Council Service Corporation, 2008. National
Environment Protection Council Response to the Report of the Second
Review of the National Environment Protection Council Acts (Commonwealth,
State and Territory).

www.scew.gov.au/sites/www.scew.gov.au/files/resources/8e833bc5-1429-
5734-d96f-8ace733469d6/files/nepc-act-nepc-act-review-second-nepc-
response-final-200805.pdf

Productivity Commission, 2009. Chemicals and Plastics Requlation: Lessons
for National Approaches to Regulation, Supplement to Research Report.

www.pc.gov.au/__data/assets/pdf_file/0004/85297/chemicals-plastics-
supplement.pdf

101
National Environment Protection Council — NEPC Acts Third Review 2012


http://www.scew.gov.au/sites/www.scew.gov.au/files/resources/8e833bc5-1429-5734-d96f-8ace733469d6/files/nepc-act-nepc-act-review-second-report-200706.pdf
http://www.scew.gov.au/sites/www.scew.gov.au/files/resources/8e833bc5-1429-5734-d96f-8ace733469d6/files/nepc-act-nepc-act-review-second-report-200706.pdf
http://www.scew.gov.au/sites/www.scew.gov.au/files/resources/8e833bc5-1429-5734-d96f-8ace733469d6/files/nepc-act-nepc-act-review-second-report-200706.pdf
http://www.scew.gov.au/sites/www.scew.gov.au/files/resources/8e833bc5-1429-5734-d96f-8ace733469d6/files/nepc-act-nepc-act-review-200208.pdf
http://www.scew.gov.au/sites/www.scew.gov.au/files/resources/8e833bc5-1429-5734-d96f-8ace733469d6/files/nepc-act-nepc-act-review-200208.pdf
http://www.scew.gov.au/sites/www.scew.gov.au/files/resources/8e833bc5-1429-5734-d96f-8ace733469d6/files/nepc-act-nepc-act-review-200208.pdf
http://www.scew.gov.au/sites/www.scew.gov.au/files/resources/8e833bc5-1429-5734-d96f-8ace733469d6/files/nepc-act-nepc-act-review-200208.pdf
http://devdru.scew.gov.au/sites/www.scew.gov.au/files/resources/b9b2e715-9c58-0274-251f-93f18f41b279/files/nepc-annual-report-2010-11.pdf
http://devdru.scew.gov.au/sites/www.scew.gov.au/files/resources/b9b2e715-9c58-0274-251f-93f18f41b279/files/nepc-annual-report-2010-11.pdf
http://devdru.scew.gov.au/sites/www.scew.gov.au/files/resources/ee20bb51-e1cd-82b4-559c-699771b152e7/files/nepc-annual-report-09-10.pdf
http://devdru.scew.gov.au/sites/www.scew.gov.au/files/resources/ee20bb51-e1cd-82b4-559c-699771b152e7/files/nepc-annual-report-09-10.pdf
http://www.scew.gov.au/sites/www.scew.gov.au/files/resources/8e833bc5-1429-5734-d96f-8ace733469d6/files/nepc-act-nepc-act-review-second-nepc-response-final-200805.pdf
http://www.scew.gov.au/sites/www.scew.gov.au/files/resources/8e833bc5-1429-5734-d96f-8ace733469d6/files/nepc-act-nepc-act-review-second-nepc-response-final-200805.pdf
http://www.scew.gov.au/sites/www.scew.gov.au/files/resources/8e833bc5-1429-5734-d96f-8ace733469d6/files/nepc-act-nepc-act-review-second-nepc-response-final-200805.pdf
http://www.pc.gov.au/__data/assets/pdf_file/0004/85297/chemicals-plastics-supplement.pdf
http://www.pc.gov.au/__data/assets/pdf_file/0004/85297/chemicals-plastics-supplement.pdf

102
National Environment Protection Council — NEPC Acts Third Review 2012



National Environment Protection Council Response
to the Report of the Third Review of the
National Environment Protection Council Acts

(Commonwealth, State and Territory)
April 2013

NNNNNNNN

nnnnnnnnn

rrrrrrrrrr

ccccccc







CONTENTS

Introduction 1

First Term Of Reference: A Review of the Operation of the National Environment
Protection Council Act as Required by Section 64(1)(a): the Operation of this Act
and the Act of each other Participating Jurisdiction that Corresponds to this Act 3

Recommendation 3.7 Council of Australian Governments’ Reforms 3
Recommendation 5.2 Efficiency of National Environment Protection
Measure Processes and Streamlining Consultation Processes 3
Recommendation 5.4 Making, Amending and Revoking National Environment
Protection Measures 4
Recommendation 6.1 The National Environment Protection Council
Annual Report 5
Recommendation 6.3 Reporting on Individual National Environment
Protection Measures 5
Recommendation 7.1 Efficiency of the National Environment Protection Council 6
Second Term of Reference: A Review of the Extent to which the Object Set
Out in Section 3 of the Act has been Achieved, as Required by Section
64(1)(b): The Extent to which the Object Set out in Section 3 of Each Such
Act has been Achieved 8
Recommendation 4 Effectiveness of the National Environment Protection
Measures System 8
Recommendation 4.1 Objects of the National Environment Protection
Council Acts 8
Recommendation 4.5 Implementation of the National Environment
Protection Measures 8
Recommendation 5.1 Nature and Form of National Environment
Protection Measures 9
Third Term of Reference: The Status and Effectiveness of National Environment
Protection Measures as a Framework for Achieving Nationally Consistent
Guidance and Standards, Including Possible Alternative Approaches Based on
Best Practice Models 10

Recommendation 4.4 Broadening The Scope of the Toolkit for National Action 10

Fourth Term of Reference: The Review Should Recommend Whether Any
Amendments to the National Environment Protection Council Act and/or the National
Environment Protection Measures Process Should be Progressed at this Time 11

Recommendation 4.4 Broadening the Scope of the Toolkit for National Action 11

iii
National Environment Protection Council - NEPC Acts Third Review Response 2013



INTRODUCTION

This is the National Environment Protection Council’s response to the Report of the
Third Review of the National Environment Protection Council Acts (Commonwealth,
state and territory). The review was initiated by the National Environment Protection
Council to give effect to the requirement under section 64 of the Commonwealth
National Environment Protection Council Act 1994 (and mirrored in the National
Environment Protection Council Acts of all states and territories) for five yearly
reviews of the operation of the Acts and the extent to which the objects of the
National Environment Protection Council Acts have been achieved.

TERMS OF REFERENCE

The National Environment Protection Council determined that the review should
examine and report according to the following specific terms of reference:

1. Areview of the operation of the Act as required by section 64(1)(a).

2. Areview of the extent to which the object set out in section 3 of the Act has been
achieved, as required by section 64(1)(b).

3. The status and effectiveness of National Environment Protection Measures as a
framework for achieving nationally consistent guidance and standards, including
possible alternative approaches based on best practice models.

4. The review should recommend whether any amendments to the Act and/or
the National Environment Protection Measure process should be progressed
at this time.

The review covered the period up to 30 March 2012. It considered the effectiveness
of current National Environment Protection Measures, and possible alternative
approaches, giving regard to items currently on the work plan for the Standing
Council on Environment and Water, including the development of the National Plan
for Clean Air and the Council of Australian Governments’ Chemical Reform agenda.

The review was a desk top review conducted by a sub-group of officials (the
Deliverable 3 Working Group) overseen by the Seamless Environmental Regulation
Thematic Oversight Group and the National Environment Protection Council
Committee. The National Environment Protection Council Executive Officer assisted
in the review. No formal consultation with stakeholders was sought.

The report of the review was completed and forwarded to Standing Council on
Environment and Water at the end of 2012.
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WINDING UP THE NATIONAL ENVIRONMENT PROTECTION COUNCIL
SERVICE CORPORATION

The review considered the efficiency of the council and secretariat operations.
When formally initiating the review of the National Environment Protection Council
Acts, National Environment Protection Council also supported the Commonwealth
expediting amendment to the Commonwealth National Environment Protection Council
Act 1994 to bring the functions of the National Environment Protection Council Service
Corporation into the Commonwealth financial framework. This followed extensive
review of the operation and budget for the corporation before, and following, its move
from Adelaide to the Department of Sustainability, Environment, Water, Population

and Communities offices in Canberra. It is expected that the National Environment
Protection Council Act will be amended by Commonwealth Finance Framework
legislation in the first half of 2013 to abolish the National Environment Protection
Council Service Corporation and bring the operations within the ambit of the Financial
Management and Accountability Act 1997.
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FIRST TERM OF REFERENCE: A REVIEW OF THE
OPERATION OF THE NATIONAL ENVIRONMENT
PROTECTION COUNCIL ACT AS REQUIRED BY
SECTION 64(1)(A): THE OPERATION OF THIS ACT
AND THE ACT OF EACH OTHER PARTICIPATING
JURISDICTION THAT CORRESPONDS TO THIS ACT

RECOMMENDATION 3.7 COUNCIL OF AUSTRALIAN GOVERNMENTS’
REFORMS

» Consider amendments that give effect to adopting the Council of Australian
Governments’ decision to remove any reference to the National Environment
Protection Council in the Act and replace it with references to Ministers with
responsibility for environment protection.

» The Acts should retain a process for developing National Environment Protection
Measures and potentially other future national decisions.

Response

The National Environment Protection Council agrees in principle with the
recommendations. Given that the Act will retain provision for a statutory decision-
making body, consideration will be given as to how best to refer to this body while
providing for future changes to Council of Australian Governments’ Ministerial Councils.

The National Environment Protection Council agrees [with this recommendation and]
that the Acts should retain a process for developing National Environment Protection
Measures and potentially other future national decisions. Also, the Act will retain the
provision that decisions around making National Environment Protection Measures
require the support of at least two-thirds of the members.

RECOMMENDATION 5.2 EFFICIENCY OF NATIONAL ENVIRONMENT
PROTECTION MEASURE PROCESSES AND STREAMLINING
CONSULTATION PROCESSES

« The National Environment Protection Council Act should be amended to remove
prescriptions around public consultation, and development of impact statements,
while retaining the requirement for consultation. Further:

- the nature and extent of consultation should be determined by the National
Environment Protection Council, Council of Australian Government specified
consultation processes, relevant legislation such as the Commonwealth
Legislative Instruments Act 2003 and any other requirements for consultation
as may be in effect from time to time

3
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the National Environment Protection Council should retain the ability to
introduce any additional consultation mechanisms and impact statements
that it sees fit

consideration should be given to a streamlined National Environment
Protection Measure revocation process or a specific sunset period.

Response

The National Environment Protection Council agrees with this recommendation.
The Council supports public consultation in the making of statutory instruments. The
embedding of detailed provisions for consultation can lead, over time, to duplication
and inconsistency with other more widely used process specifying consultation
requirements that are updated on a regular basis.

See below for other recommendations and responses relating to streamlining and
revocation of National Environment Protection Measures.

RECOMMENDATION 5.4 MAKING, AMENDING AND REVOKING
NATIONAL ENVIRONMENT PROTECTION MEASURES

* When making or reviewing a National Environment Protection Measure, National
Environment Protection Council should consider including:

a sunset clause for National Environment Protection Measures that by their
nature have a limited operational life

a requirement for review within a specified period where the nature of
the National Environment Protection Measure is such that, subject to
assessment of its effectiveness and efficiency, the National Environment
Protection Measure should be ongoing. In this case the National
Environment Protection Measure should specify that it will be reviewed
within ten years

review of National Environment Protection Measures should focus on policy
and implementation as well as the detailed scientific methodology— with the
aim of determining the ongoing need for each National Environment Protection
Measure and moving towards a better and more responsive framework

National Environment Protection Measures should be revoked if no longer
necessary and the National Environment Protection Council Act should be
amended to allow for a streamlined process to revoke National Environment
Protection Measures, making provision for flexibility on the method of public
consultation.

consideration should be given to the ongoing costs and benefits of the Air
Toxics National Environment Protection Measure and the Diesel Vehicle
Emissions National Environment Protection Measure and the National
Environment Protection Council should be advised on the desirability

and timing of review and variation of the National Environment Protection
Measures or formal revocation of these National Environment Protection
Measures under Section 20 of the National Environment Protection Act.
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Response

The National Environment Protection Council agrees with the above
recommendations. The National Environment Protection Council agrees that future
National Environment Protection Measures should include a sunset clause or, where
the intent is that a National Environment Protection Measure is ongoing, a clause
requiring regular review. Consideration will be given to a streamlined revocation
process—particularly for subordinate instruments should technical/process elements
of National Environment Protection Measures be moved to subordinate instruments
in the future.

Consideration will be given to determining if the Air Toxics and Diesel Vehicle
National Environment Protection Measures are still required to meet future needs or
if revocation should be considered.

RECOMMENDATION 6.1 THE NATIONAL ENVIRONMENT PROTECTION
COUNCIL ANNUAL REPORT

* The requirement for preparation and tabling in Parliament in every jurisdiction
of an annual report on implementation of National Environment Protection
Measures should be replaced by departmental/agency annual reporting.

Response

The National Environment Protection Council agrees with the recommendation.
Reporting processes should be streamlined, eliminate duplication, provide adequate
information on each National Environment Protection Measure, and reports should be
readily available to Parliaments, the public and the business community as necessary.

In relation to annual reporting processes, a different approach will be adopted,
where each jurisdiction provides a single report annually on implementation of
National Environment Protection Measures. Each report will address the specific
reporting requirements as set out in National Environment Protection Measures.
Reports need not be in parliaments. Jurisdictions may choose to report on relevant
departmental websites.

Financial reporting on the special account proposed to replace the National
Environment Protection Council Service Corporation account will be on an annual
basis in the Department of Sustainability, Environment, Water, Population and
Communities annual report.

RECOMMENDATION 6.3 REPORTING ON INDIVIDUAL NATIONAL
ENVIRONMENT PROTECTION MEASURES

* National Environment Protection Measures should explicitly address the need
for reporting with the aim of ensuring relevant information is made available
in readily accessible forms, particularly by utilising the web, for the purpose of
informing the community and business sectors and for use by government in
policy and decision making.

5
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» Future reviews of National Environment Protection Measures should carefully
consider the reporting requirements specific to each National Environment
Protection Measure to ensure that effort is focused on producing useable,
valuable and targeted information in a cost-effective manner.

» Consideration should be given to developing/refining key performance indicators
for National Environment Protection Measure implementation and effectiveness.

+ Jurisdictions should continue to report annually on data arising out of National
Environment Protection Measures; however this could be done separately via
jurisdictional websites or similar means, rather than in the form of tabled
annual reports.

* Reporting on the effectiveness of National Environment Protection Measures
should be conducted as part of a National Environment Protection Measure
review process (Refer to Part 5).

Response

The National Environment Protection Council agrees with the recommendations.
Reporting will be principally web based to facilitate access by the widest range

of stakeholders. Each National Environment Protection Measure will include
measurable performance indicators. Reporting on individual National Environment
Protection Measures will be as specified in the National Environment Protection
Measure—but no less than every five years.

RECOMMENDATION 7.1 EFFICIENCY OF THE NATIONAL
ENVIRONMENT PROTECTION COUNCIL

* The National Environment Protection Council should have more flexibility in
determining its operating and meeting procedures.

* The Act should enable the National Environment Protection Council, and the
Committees of the council, to meet and make decisions out of session including
by electronic means, by email, fax, phone or video.

Response

The National Environment Protection Council agrees with the recommendation.
When the Act is amended, appointment processes and membership provisions will
be governed by standard Council of Australian Governments’ Ministerial Council
appointment processes. Chairing arrangements, arrangements for deputies and
procedures for convening and running meetings will also follow standard Council of
Australian Governments’ Ministerial Council processes and be left to the National
Environment Protection Council to determine. Procedures for appointment to and
running of the National Environment Protection Council Committee will be left to the
National Environment Protection Council.

However, where decisions relate to the making or amending of National Environment
Protection Measures, the current provision of a two-thirds majority will be retained.
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EFFICIENCY OF THE NATIONAL ENVIRONMENT PROTECTION
COUNCIL SERVICE CORPORATION (7.3)

The review notes that the National Environment Protection Council has moved

to abolish the National Environment Protection Council Service Corporation and
replace it with a flexible and fit-for-purpose secretariat within the financial framework
of a host jurisdiction.

Subject to the decision to abolish the National Environment Protection Council
Service Corporation, financial reporting on National Environment Protection Measure
expenditure will be via annual reporting by the host jurisdiction on a special account
established for the purpose of, inter alia, establishing and managing National
Environment Protection Measures and to cover the operating costs of the secretariat.
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SECOND TERM OF REFERENCE: A REVIEW OF
THE EXTENT TO WHICH THE OBJECT SET OUT IN
SECTION 3 OF THE ACT HAS BEEN ACHIEVED, AS
REQUIRED BY SECTION 64(1)(B): THE EXTENT TO
WHICH THE OBJECT SET OUT IN SECTION 3 OF
EACH SUCH ACT HAS BEEN ACHIEVED

RECOMMENDATION 4 EFFECTIVENESS OF THE NATIONAL
ENVIRONMENT PROTECTION MEASURES SYSTEM

* National Environment Protection Measures are an important tool for national
action for environmental protection and should be retained.

Response

The National Environment Protection Council Service agrees with the recommendation.

RECOMMENDATION 4.1 OBJECTS OF THE NATIONAL ENVIRONMENT
PROTECTION COUNCIL ACTS

» Consideration should be given to amending the Act to more directly state the
purpose of the Act—rather than have the object of the Act dependent on the
establishment of the National Environment Protection Council.

* The objects of the Act should be amended to:

- recognise the purpose of protection of the Australian community and the
environment from harm

- better reflect the Council of Australian Governments’ objectives of a
seamless and harmonised national economy.

Response

The National Environment Protection Council agrees with the recommendation.
The focus of the Act should no longer be on the establishment and operation of the
National Environment Protection Council but on the establishment of and objectives
for National Environment Protection Measures. Authority for establishment of
National Environment Protection Measures or other related instruments should still
rest with the Ministerial Council.

RECOMMENDATION 4.5 IMPLEMENTATION OF THE NATIONAL
ENVIRONMENT PROTECTION MEASURES

* The National Environment Protection Council should determine the most
appropriate approach to support consistent implementation of each National
Environment Protection Measure—focusing on areas where consistent
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implementation can strengthen environmental outcomes and reduce business costs.

+ Where greater consistency in implementation is of benefit, particularly
when inconsistent implementation has a negative impact on business, it is
recommended that jurisdictions:

- work together to pursue opportunities to improve and harmonise
implementation of National Environment Protection Measures including
improved regulatory practice

- ensure timely translation of National Environment Protection Measure
requirements into jurisdictional instruments.

Response

The National Environment Protection Council agrees with the recommendations.
Consideration will be given to the establishment of a cross-jurisdictional group (for example
heads of environment protection agencies) to work collaboratively to promote the consistency
of implementation frameworks. Each National Environment Protection Measure should
specify the broad approach to implementation (uniform, consistent, or harmonised) to provide
clarity, allow appropriate implementation and enable clear reporting against objectives.

Depending on the specific issues addressed by each National Environment
Protection Measure, there may be areas where uniformity of approach is a priority.

RECOMMENDATION 5.1 NATURE AND FORM OF NATIONAL
ENVIRONMENT PROTECTION MEASURES

+ A contemporary model for National Environment Protection Measures should
be developed that focuses on outcomes and allows for flexibility to enable rapid
update as new information becomes available.

* Any new model should ensure National Environment Protection Measures
contain a clear outcome statement with goals, key performance indicators,
standards and/or high-level protocols.

» Technical monitoring and reporting processes should be included in separate
subordinate instruments that can be readily amended or updated when required,
while still providing certainty for business. Formal regulation impact statements or
Office of Best Practice Regulation mechanisms may not be required where there
is no significant business impact.

Response

The National Environment Protection Council agrees with the recommendations.

For every National Environment Protection Measure, the object to be achieved, the
desired outcome sought, the key performance indicators, reporting requirements and
review/evaluation mechanisms should be specified. Detailed processes or complex
methodologies will be investigated for incorporation into other instruments. A risk-based
approach to developing and varying National Environment Protection Measures should
be adopted to optimise the balance between National Environment Protection Measures
that are sufficiently detailed to provide guidance to stakeholders and yet enable rapid/
cost-effective amendment to respond to changed circumstances and knowledge.
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THIRD TERM OF REFERENCE: THE STATUS AND
EFFECTIVENESS OF NATIONAL ENVIRONMENT
PROTECTION MEASURES AS A FRAMEWORK FOR
ACHIEVING NATIONALLY CONSISTENT GUIDANCE
AND STANDARDS, INCLUDING POSSIBLE
ALTERNATIVE APPROACHES BASED ON BEST
PRACTICE MODELS

RECOMMENDATION 4.4 BROADENING THE SCOPE OF THE TOOLKIT
FOR NATIONAL ACTION

* The scope of the National Environment Protection Council Acts should be
amended to allow the National Environment Protection Council to make a
National Environment Protection Measure on any environmental protection
matter as determined unanimously by the National Environment Protection
Council.

* Any proposal to amend the National Environment Protection Council Acts should
investigate broadening the scope of the National Environment Protection Council
Act and establishing a framework for national decisions implemented through
jurisdictions and enable the setting of environmental performance standards for
products and equipment. The preferred approach should be determined following
detailed consideration of the specific needs of any scheme.

Response

The National Environment Protection Council agrees with the recommendations. A
framework approach will be considered to maximise the future use and application
of broadly applicable legislation. Expanding the National Environment Protection
Council Act will enable it to provide a framework for a range of legislative initiatives
including not only National Environment Protection Measures but also legislation
establishing binding standards for products, for example. This would mitigate

the proliferation of a suite of single-purpose acts. It would also complement
existing frameworks for national action on environmental matters, such as the
Commonwealth Product Stewardship Act 2011.
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FOURTH TERM OF REFERENCE: THE REVIEW
SHOULD RECOMMEND WHETHER ANY
AMENDMENTS TO THE NATIONAL ENVIRONMENT
PROTECTION COUNCIL ACT AND/OR THE
NATIONAL ENVIRONMENT PROTECTION
MEASURES PROCESS SHOULD BE PROGRESSED
AT THIS TIME

Any significant amendments to the National Environment Protection Council Act are
best progressed in conjunction with other related reform measures.

RECOMMENDATION 4.4 BROADENING THE SCOPE OF THE
TOOLKIT FOR NATIONAL ACTION

* As the Standing Council on Environment and Water considers the National
Plan for Clean Air, the Council of Australian Governments’ Chemicals Reforms
Program and other priorities, consideration should be given to adopting a
framework approach in any legislative proposals to maximise the utility of the
toolkit available for national action. Such proposals should include consideration
of amendment of the National Environment Protection Council Acts, as well as
alternative legislative approaches.

Response

Given competing priorities for development of enabling or amending legislation,
rather than moving immediately to undertake amendments to the National
Environment Protection Council Act, this could be done at the time that government
may move to implement new legislation or amend existing legislation relating to
implementing its priorities for action—such as any legislative changes which may
emerge from consideration of the National Plan for Clean Air or the Council of
Australian Governments’ Chemicals Reform Program.

1
National Environment Protection Council - NEPC Acts Third Review Response 2013



National Environment Protection Council Service Corporation
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