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EXECUTIVE SUMMARY AND RECOMMENDATION OF THE 

REPORT OF THE JOINT STANDING COMMITTEE ON DELEGATED LEGISLATION 

IN RELATION TO THE SUPREME COURT AMENDMENT RULES 2013 

 

EXECUTIVE SUMMARY 

1 The Joint Standing Committee on Delegated Legislation has formed the view that the 

Supreme Court Amendment Rules 2013 are not ‘within power’ of the Supreme Court 

Act 1935 and contain matter that is inappropriate for subsidiary legislation. 

2 The Committee took issue with the requirement in the Amendment Rules for 

“adequate reasons” to be given for a challenged administrative decision when a person 

makes an application for judicial review of that decision.  This is because there is no 

general rule of the common law, or principle of natural justice, that requires reasons 

(adequate or otherwise) to be given for administrative decisions.   

3 The Committee formed the view that the Amendment Rules would, if allowed, change 

the common law by subsidiary means.  Any change to the common law begins with a 

policy decision of Executive Government and is ultimately debated in a bill before the 

Parliament.  It is not within the remit of the Judiciary to change the common law by 

subsidiary means. 

4 The Committee was not persuaded by the argument of the Chief Justice of Western 

Australia that the Amendment Rules constitute mere matters of practice or procedure.  

The Committee formed the view that in this instance, the boundaries of permissible 

rule-making have been exceeded and there has been an intrusion into rule-making 

with respect to substantive rights of parties.  In this case, the existing common law 

right of an administrative decision maker not to give reasons for a decision. 

RECOMMENDATION 

5 The Recommendation is as it appears in the text at the page number indicated: 

Page 15 

Recommendation 1:  The Committee recommends that the Supreme Court 

Amendment Rules 2013 be disallowed. 
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REPORT OF THE JOINT STANDING COMMITTEE ON DELEGATED LEGISLATION 

IN RELATION TO THE SUPREME COURT AMENDMENT RULES 2013 

 

1 REFERENCE AND PROCEDURE 

1.1 The Parliament of Western Australia has delegated the role of scrutinising subsidiary 

legislation to the Joint Standing Committee on Delegated Legislation (Committee) 

against four Terms of Reference.
1
   

1.2 In addition to its Terms of Reference, the Committee may, in exercising its function of 

scrutinising delegated legislation, have regard to, but is not bound by, the law.
2
   

1.3 The Supreme Court Amendment Rules 2013 (Amendment Rules) were published in 

the Government Gazette on 23 April 2013 and tabled in the Legislative Council on 15 

May 2013.  They fall within the definition of ‘Instrument’ in the Committee’s Terms 

of Reference and are reproduced at Appendix 1.   

1.4 The Amendment Rules stood referred to the Committee upon their publication in the 

Government Gazette.  Once the Amendment Rules were tabled in the Parliament, they 

became an Instrument which may be subject to disallowance.  On 13 August 2013 the 

Committee gave a Notice of Motion to disallow the Amendment Rules in the 

Legislative Council. 

1.5 As part of its scrutiny procedure, the Committee sought views of the Amendment 

Rules from the Attorney General, the Chief Justice of Western Australia and the 

Parliamentary Counsel.  Their responses are attached at respectively, Appendices 2, 3 

and 4.  The Attorney General included a copy of advice he obtained from the Solicitor 

General for Western Australia regarding the Amendment Rules.  That advice is 

attached as Appendix 5. 

                                                 
1
  These are that in its consideration of an instrument, the Committee is to inquire whether the instrument – 

(a) is within power; (b) has no unintended effect on any person’s existing rights or interests; (c) provides 

an effective mechanism for the review of administrative decisions; and (d) contains only matter that is 

appropriate for subsidiary legislation. 

2  This was stated in the Joint Standing Committee on Delegated Legislation, Report 50, Hospital Parking 

Fees, tabled 16 August 2012.  Hon Peter Foss MLC, Legislative Council, in Parliamentary Debates 

(Hansard), 27 June 2001, p1447 also stated that the House “is not bound by the law; it is bound by the 

views of the House of what is appropriate.  A matter may be intra vires, but the Committee may be of the 

view that it is not contemplated by the empowering enactment; it might be authorised by it due to the 

wide wording of the empowering legislation.  It is possible for Parliament to enact legislation that has an 

enormous amount of coverage, which could make something intra vires.  However, if the House decided 

that was not what the legislation intended, it would disallow the [subsidiary legislation].” 
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2 INTRODUCTION 

2.1 The Committee focussed its consideration of the Amendment Rules on whether they: 

 are ‘within power’ of the Supreme Court Act;
3
 and 

 contain only matter that is appropriate for subsidiary legislation.
4
 

2.2 However, as the Chief Justice acknowledged, “there is no doubt that the Parliament 

has power to disallow rules of court on any ground.”
5
 

2.3 The Amendment Rules are made pursuant to section 167(1)(a) of the Supreme Court 

Act 1935.  They amend the Rules of the Supreme Court 1971.  Section 167 provides 

for the content of the rules of court that a majority of Judges can make whilst section 

167(1)(a), the broad, general rule making power states: 

Rules of court may be made…, for the following purposes — 

for regulating and prescribing the procedure… and the 

practice to be followed in the Supreme Court in all causes 

and matters whatsoever …. 

… and any matters incidental to or relating to any such 

procedure or practice, … 

3 THE EXPLANATORY MEMORANDUM 

3.1 The Explanatory Memorandum accompanying the Amendment Rules describes their 

purpose as providing: 

a simplified procedure common to all applications for the granting of 

prerogative writs
6
 or any other relief at common law or in equity 

relating to administrative decisions.  

                                                 
3  Term of Reference 6.6(a). 

4  Term of Reference 6.6(d). 

5  Letter from the Chief Justice of Western Australia, Hon Wayne Martin AC, 28 August 2013, p6. 

6  A prerogative writ is an order directing the behaviour of another arm of government, such as an agency, 

official, or other court.  It was originally available only to the Crown under English law, and reflected the 

discretionary prerogative and extraordinary power of the monarch.  Six writs are traditionally classified as 

prerogative writs: certiorari an order by a higher court directing a lower court to send the record in a 

given case for review; habeas corpus demands that a prisoner be taken before the court to determine 

whether there is lawful authority to detain the person; mandamus an order issued by higher court to 

compel or to direct a lower court or a government officer to perform mandatory duties correctly; 

prohibition directing a subordinate to stop doing something the law prohibits; procedendo sends a case 

from an appellate court to a lower court with an order to proceed to judgment; quo warranto requiring a 

person to show by what authority they have to exercise a power. 
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3.2 The Explanatory Memorandum further states that the Amendment Rules are neither 

unusual nor contentious.  On the matter of consultation, a requirement under 

Premier’s Circular Number 2007/14 for all subsidiary legislation before the 

Committee, the Explanatory Memorandum states: 

At various stages, drafts of the Rules were circularised among the 

judges for discussion.  The Rules in draft form were also 

provided to the Western Australian Bar Association, the Law 

Society of Western Australia and the Western Australian Chapter 

of the Australian Institute of Administrative Law.  Each of these 

bodies made written submissions on the Rules which were taken 

into account during the process. 

3.3 Premier’s Circular Number 2007/14 requires details of not only who was consulted 

but a précis of their comments and the response to any suggestions put forward.  The 

Committee formed the view that the Explanatory Memorandum is deficient in 

substance with respect to the views of those consulted and “did not specifically seek 

the views of the government.”
7
 

3.4 The Committee is of the view that the Amendment Rules are both an unusual and 

contentious Instrument. 

4 DESCRIPTION OF AMENDMENT ORDER 56 - JUDICIAL REVIEW 

4.1 The Committee noted the deletion of Order 56 rules 1 to 9 and the insertion of 

Amendment Order 56 containing seven new rules. Those amendments prescribe a 

procedure for a person to complete and file a new Form 67A for judicial review of a 

decision or conduct.   

4.2 New Form 67A requires the applicant to state the nature of the application being 

made
8
 and the grounds for the application.  If there are inadequate reasons given for a 

decision challenged, the applicant can apply for the Court to order the decision maker 

to give adequate reasons.
9
   

4.3 The Committee scrutinised elements of the application procedure in amendment Order 

56, sub-rules 2(5) and 5(2)(c).  Amendment Order 56, sub-rule 2(5) states that: 

If adequate reasons for a challenged decision have not been given 

when an application is made for judicial review of it, the application 

                                                 
7  Letter from the Hon Michael Mischin MLC, Attorney General, 2 August 2013 enclosing advice from the 

Solicitor General to the Attorney General, 1 August 2013, p5 and attached at Appendix 5. 

8  Writ, declaration, injunction or remedy having the same effect that could be provided by writ. 

9  This description was provided by the Chief Justice of Western Australia, Hon Wayne Martin AC in a 

letter to the Committee, 4 July 2013, pp1-2. 
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may include an application for an order that the person who made it 

must give adequate reasons.  

4.4 Amendment Order 56, rule 1, states “adequate reasons” for a decision means a 

document that:  

(a) states any findings on material questions of fact that led to the 

decision and refers to the evidence or other material on which those 

findings were made; and 

(b) states the reasons for the decision. 

4.5 Amendment Order 56, sub-rule 5(2)(c) provides that: 

On an application, the Court may do one or more of the following –  

(c) if adequate reasons for the challenged decision have not been 

given, order the person who made it to give adequate reasons for it to 

any or all of the following — 

(i) the Court; 

(ii) the applicant; 

(iii) a person served with the application; 

5 THE COMMITTEE’S VIEW OF AMENDMENT ORDER 56 

5.1 The Committee took issue with the requirement in Amendment Order 56 for 

“adequate reasons” to be given for a challenged administrative decision when a 

person makes an application for judicial review of that decision.  This is because the 

common law does not require reasons (adequate or otherwise) to be given for 

administrative decisions.
10

 

5.2 In the High Court of Australia case of Public Service Board of New South Wales v 

Osmond, reasons were precisely what Mr Osmond sought in order to comprehend why 

a Board denied him promotion. 

5.3 Mr Osmond unsuccessfully appealed the Board’s decision at first instance.  The New 

South Wales Court of Appeal then allowed his appeal with Kirby, P stating that the 

Board was obliged to give reasons for its decisions on the broad principle that the 

common law requires those entrusted by statute with discretionary power to make 

decisions to act fairly and “normally this will require … an obligation to state the 

                                                 
10  Per Gibbs CJ in Public Service Board of New South Wales v Osmond (1986) 159 CLR 656 at 662. 
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reasons for their decisions”.
11

 The Board then appealed to the High Court where 

Gibbs CJ said the Court of Appeal’s conclusion was “opposed to overwhelming 

authority.”
12

  He said: 

There is no general rule of the common law, or principle of natural 

justice, that requires reasons to be given for administrative decisions, 

even decisions which have been made in the exercise of a statutory 

discretion and which may adversely affect the interests or defeat the 

legitimate or reasonable expectations of other persons.
13

   

5.4 This is so: 

 no matter how desirable it might be thought to provide reasons;
14

  

 even though the inability to compel reasons may frustrate the work of the 

judiciary;
15

 and  

 even though arguably, the common law may be advanced.
16

   

5.5 The very point of the authoritative Osmond case is that the courts, at common law or 

in the exercise of judicial power at common law do not have power to order 

administrative decision makers to give reasons, yet this is a significant element of 

Amendment Order 56.  In the Committee’s view, Amendment Order 56 extends the 

common law by adding another layer of subjectivity to the decision making process 

because “adequate” reasons may be ordered.   

5.6 What may be a reason for a decision may not necessarily be considered judicially 

adequate.  Reasons are not contemplated by the common law at all let alone 

                                                 
11  Per Gibbs CJ in Public Service Board of New South Wales v Osmond 1986) 159 CLR 656 at paragraph 5 

quoting Kirby P from Osmond v Public Service Board of New South Wales [1984] 3 NSWLR 447. 

12  Per Gibbs CJ in Public Service Board of New South Wales v Osmond (1986) 159 CLR 656, at paragraph 

4. 

13  Ibid, paragraph 6. 

14  Per Gibbs CJ in Public Service Board of New South Wales v Osmond (1986) 159 CLR 656, paragraph 15, 

p9 and Council of Australasian Tribunals, the Whitmore Lecture 2012, The Reason for Administrative 

Reasons – Osmond Revisited, by the Hon Michael Kirby, AC CMG, pp11 and 14. 

15  As was evidenced in Watson v South Australia [2010] SASCFC 69, a case in which the Governor was not 

obliged to give reasons for his decision not to release a prisoner on parole.  Doyle CJ in applying Osmond 

said at paragraph 124 on p29; “The Court cannot require reasons, absent any other obligation to provide 

them, to assist an applicant for judicial review”.  At paragraph 3 on p1 Doyle CJ further said that “Mr 

Watson is left in an unfortunate position.  He has served about 25 years’ imprisonment.  He does not 

know why the Board’s recommendations have not been accepted by the Governor.  He does not know 

how he might change the situation.”  In Council of Australasian Tribunals, the Whitmore Lecture 2012, 

The Reason for Administrative Reasons – Osmond Revisited, the Hon Michael Kirby, AC CMG referred 

at p37 to the “hand ringing that has accompanied this area of the law since the High Court delivered its 

decision in Osmond.” 

16  Council of Australasian Tribunals, the Whitmore Lecture 2012, The Reason for Administrative Reasons – 

Osmond Revisited, by the Hon Michael Kirby, AC CMG, pp10 and 13. 



Delegated Legislation Committee  

6  

‘adequate’ reasons.  For example, in South Australia v Totani,
17

 the High Court 

clarified that the Attorney General in that case was not bound to give any reasons for 

declaring a particular motor cycle gang to be a declared organisation, let alone the 

“comprehensive” reasons that were in fact given.
18

   

5.7 The Committee formed the view that under the ‘separation of powers doctrine’
19

 it is 

not within the remit of the Judiciary to change by subsidiary means, the common law.  

Any such change is preceded by an extensive review of the policy considerations.  The 

Executive contemplates a departure from a settled legal rule, principle, freedom, 

immunity or privilege on grounds of public policy or on occasion, responding to a 

significant court case (such as occurred with the reform of the 800 year old common 

law rule against double jeopardy).
20

 

5.8 The Chief Justice has previously raised concerns about the absence of law reform with 

respect to the provision of reasons for administrative decisions.  In 2012 he referred to 

the Executive’s “absence of any evident ambition to reform the substantive law with 

respect to judicial review.”
21

  It was this slow pace of legislative reform that in fact 

motivated the making of the Amendment Rules.  The Chief Justice said: 

As substantive reform of the law relating to administrative review 

seems unlikely in the short to medium terms, the Judges of the 

Supreme Court have resolved to consider the implementation of 

procedural reform by way of changes to the Rules of Court.
22

 

5.9 However, as the High Court said, even if change is beneficial, it “should be decided by 

the legislature and not by the courts.”
23

  The power of the courts to renovate the law is 

not untrammelled
24

 and the absence of a duty to give reasons scarcely deprives a court 

                                                 
17  [2010] HCA 39. 

18  Per Hayne J in South Australia v Totani [2010] HCA 39, para 166 at p65. 

19  A fundamental principle of law that the Executive, the Parliament and the Judiciary remain separate from 

each other and do not encroach upon each other. 

20  For example, R v Carroll (2002) 213 CLR 635.  Public outrage over that case in Australia and similar 

cases in the United Kingdom regarding perceived guilty persons being freed by the courts drove reform 

of this ancient rule.  

21  Law Summer School 2012, Review of Administrative Decisions in Western Australia - Procedural 

Reform, Address by the Honourable Wayne Martin, Chief Justice of Western Australia, 24 February 

2012, p16.  

22  Ibid, p3.  

23  Per Gibbs CJ in Public Service Board of New South Wales v Osmond (1986) 159 CLR 656, paragraph 13. 

24  Per the dissenting judgment of Glass J in Osmond v Public Service Board of New South Wales [1984] 3 

NSWLR 447 at 471 which was Mr Osmond’s second attempt to obtain reasons for why he was refused 

promotion. 
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of its institutional integrity.
25

  It also does not follow from the fact that a decision-

maker has not provided reasons that the decision-maker’s decision is unreasoned.
26

   

5.10 In a post-Osmond world, former High Court Justice Michael Kirby said: 

The near unanimous opinion of the High Court of Australia … 

ensured that there would be no easy path to expand the duty to 

provide reasons to administrators unless legislatures, in clear terms, 

accepted that principle and imposed that duty by or under statute.
27

 

5.11 The Committee considers that the place for reforming the common law is not within 

the Rules of the Supreme Court 1971 but within the Supreme Court Act 1935 itself or 

other Act of the Parliament, not in rules of court.   

5.12 After the decision in the Osmond case, there was a flurry of statutory activity by 

various jurisdictions to change their common law positions.
28

  Except for New South 

Wales, this activity was by primary, not subsidiary legislation.  The Solicitor General 

advised the Attorney General that: 

This is the case with the Commonwealth, Queensland, Tasmania, 

Victoria, and the Australian Capital Territory.  South Australia and 

the Northern Territory have not altered the position as stated in 

Osmond.
29

 

6 VIEWS OF THE CHIEF JUSTICE OF WESTERN AUSTRALIA 

6.1 The Chief Justice has consistently asserted in correspondence
30

 that the Amendment 

Rules are ‘within power’ of the Supreme Court Act 1935 because: 

 the content of them deals “only”
31

 with ‘practice and procedure’; and 

 they do not confer substantive rights on persons. 

                                                 
25  Per Heydon J in South Australia v Totani [2010] HCA 39, paragraph 269 on p106.   

26  Minister for Home Affairs of the Commonwealth v Zentai [2012] HCA 28 per Heydon J at para 94, p40. 

27  Council of Australasian Tribunals, the Whitmore Lecture 2012, The Reason for Administrative Reasons – 

Osmond Revisited, the Hon Michael Kirby, AC CMG, p15. 

28  In Council of Australasian Tribunals, the Whitmore Lecture 2012, The Reason for Administrative 

Reasons – Osmond Revisited, the Hon Michael Kirby, AC CMG lists at footnotes 106 and 107 on p33, 

the statutory responses. 

29  Letter from Hon Michael Mischin MLC, Attorney General, 2 August 2013 enclosing advice from the 

Solicitor General, Mr Grant Donaldson SC to the Attorney General, 1 August 2013, p12. 

30  See Appendix 3. 

31  Letter from the Chief Justice of Western Australia, Hon Wayne Martin AC, 28 August 2013, pp5 and 6.  
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6.2 The Chief Justice asserts that the Court may order reasons to be provided in cases 

which have been initiated in the Court but “plainly that power would not be exercised 

unless the provision of reasons is relevant to one or more of the grounds of review 

specified in the application”
32

 for judicial review.   

6.3 The Chief Justice relies for his view on a New South Wales Practice Note
33

 (the 

substance of which is equivalent to the Amendment Rules) and summaries of nine 

New South Wales cases based on that Practice Note to justify the Amendment Rules.  

The Chief Justice is of the view that the principles emanating from those nine cases 

based on the Practice Note are a “contemporary approach”
34

 that would be applied in 

Western Australia. 

6.4 According to the Chief Justice, those nine cases establish that reasons are not ordered 

as a matter of course, but only when justified having regard to the issues which must 

be resolved by the court, and to the other interlocutory procedures
35

 available to the 

parties.
36

   

6.5 The fact that the Practice Note passaged unimpeded through a sovereign, New South 

Wales Parliament is not a relevant consideration as to whether the equivalent 

Amendment Rules should passage through a sovereign, Western Australian 

Parliament.  The Committee has been informed that the relevant New South Wales 

scrutiny committee does not ordinarily scrutinise Practice Notes even though they are 

statutory rules and subject to disallowance.
37

   

6.6 The Chief Justice said only New South Wales has rules of this kind because most of 

the other jurisdictions have legislation “providing for a general right to reasons for 

administrative decisions.”
38

  In the Committee’s view this is the important point - the 

other jurisdictions have provided for a right to reasons in primary, not subsidiary 

legislation.   

6.7 It is the Committee’s view that the Chief Justice’s proposition, if accepted, would 

reduce an order for ‘adequate reasons’ to a mere procedural event within the overall 

process of applying for judicial review.  In contrast, the Committee is of the view that 

the Amendment Rules, if allowed would in fact, amend the common law by subsidiary 

                                                 
32  Letter from the Chief Justice of Western Australia, Hon Wayne Martin AC, 4 July 2013, p2. 

33  The first New South Wales Practice Note was Supreme Court Practice Note 119.  It came into effect on 2 

May 2001.  The current Practice Note is Supreme Court Practice Note SC CL 3. 

34  Letter from the Chief Justice of Western Australia, Hon Wayne Martin AC, 28 August 2013, p7. 

35  Interlocutory proceedings are proceedings in which the substantive rights of parties to a matter are not 

finally determined. 

36  Letter from the Chief Justice of Western Australia, Hon Wayne Martin AC, 28 August 2013, p6. 

37  Email correspondence between the New South Wales Parliamentary Library Service and the Western 

Australian Parliamentary Library Service, 14 October 2013.  

38  Letter from the Chief Justice of Western Australia, Hon Wayne Martin AC, 28 August 2013, p4. 
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means.  A line of High Court case law including Potter v Minahan,
39

 Bropho v 

Western Australia,
40

 Coco v R 
41

 and more recently the Federal Court in Evans v State 

of New South Wales
42

 reinforce and settle that the common law must be changed by 

clear words in an Act of the relevant Parliament.   

6.8 The Western Australian Supreme Court Act 1935 does not expressly provide for the 

abrogation of the common law position that administrative decision makers do not 

have to give reasons for their decisions. 

7 VIEWS OF THE SOLICITOR GENERAL 

7.1 The Solicitor General said that both the ‘practice/procedure’ and incidental powers in 

section 167(1)(a) of the Supreme Court Act 1935 are “broad, but limited terms”
 43

 and 

have been exceeded in the Amendment Rules.  The Solicitor General said: 

Prior to the 2013 Rules an applicant to the Court seeking the 

quashing of a decision on grounds (say) that the decision maker took 

into account irrelevant considerations, could not require the decision 

maker to provide the reasons for a decision.  The assertion that the 

decision maker took into account irrelevant considerations would 

have to be made out from the terms of the decision itself and the 

drawing of whatever inferences were available at law.  

The applicant could not seek, and the Court could not order, a 

decision maker to explain what considerations were actually taken 

into account and which were not.  The Court could not do this 

because the Court did not have power to do so.  This deficit of power 

was fundamental and derived from deep seated, underlying principles 

of the common law, explained in (inter alia) Osmond.    

The 2013 Rules purport to give a power to the Court which it lacks 

and provide a right to a person - to obtain adequate reasons for an 

administrative decision - which the law denies.
44

 

7.2 The Committee concurs with this assessment of the Amendment Rules. 

                                                 
39  (1908) 7 CLR 277. 

40  (1990) 171 CLR 1. 

41  (1994) 179 CLR 427. 

42  [2008] FCAFC 130. 

43  Letter from the Hon Michael Mischin MLC, Attorney General, 2 August 2013 enclosing advice from the 

Solicitor General, Mr Grant Donaldson SC to the Attorney General, 1 August 2013, p9 and attached at 

Appendix 5. 

44  Ibid, pp9-10. 

file:///C:/Users/Grant%20Anderson/Downloads/redir.aspx
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8 COMMENTARY ON WHAT CONSTITUTES ‘PRACTICE OR PROCEDURE’ 

8.1 The issue of what constitutes practice or procedure has been the subject of academic 

debate and judicial comment.  Pearce and Argument in their seminal work, Delegated 

Legislation in Australia, state that the issue that arises most frequently is whether the 

rules are concerned with matters of practice and procedure or whether they attempt to 

deal with issues extending beyond that description.
45

  The question the Committee 

therefore asked itself is whether Amendment Order 56 can be properly characterised 

as a law with respect to ‘practice and procedure’?
46

  In this exercise, the Committee 

found the following list of items in Ousley v R
47

 to be useful examples of practice and 

procedure.  They are: 

 forms of action,  

 parties to an action,  

 venue,  

 rules of practice and pleading,  

 proof of facts,  

 admissibility of evidence,  

 rebuttable presumptions, and  

 burdens of proof. 

8.2 In Ousley v R, McHugh J said: 

It has been suggested that the line between substance and procedure 

should be drawn on the basis of the general distinction between 

procedural rules which concern methods of presenting to a court the 

operative facts upon which legal relations depend, and substantive 

rules which concern the legal effect of those facts after they have been 

established. 

8.3 The following differentiation is also helpful: 

                                                 
45  Pearce, D and Argument, S, Delegated Legislation in Australia, 4th edition, 2012, LexisNexis 

Butterworths, p180.  

46  Ibid.  

47  HCA 49; (1997) 192 CLR 69; (1997) 148 ALR 510; (1997) 71 ALJR 1548 (20 October 1997), quoting 

from Cleland v Boynes (1978) 19 SASR 464 on the procedural/substantive law distinction.  
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The mode of proceeding by which a legal right is enforced, as 

distinguished from the law which gives or defines the right, and which 

by means of the proceeding the Court is to administer the machinery 

as distinguished from its product.
48

  

8.4 In Harrington v Lowe
49

, Kirby J discussed the nature of a court’s rule making power.  

He said: 

That compendious phrase has conventionally been given a broad 

operation especially in the context of a power to make rules, to cover 

the multitude of subsidiary matters which can arise in the operation of 

a court with a complex jurisdiction, the phrase should not be 

narrowly construed.  

The task of a court is to characterise a rule which is challenged on 

the ground that it has exceeded the legislative grant of power.  Such a 

rule may exhibit the appearance of having a dual character: 

pertaining in some ways to procedural matters but in other way 

having an effect on substantive rights.  

[The] … purpose, relevantly, is to decide whether the subject matter 

of the challenged rule is no more than a procedural pre-condition to 

the enjoyment of rights judicially recognised or an abrogation of 

substantive rights, beyond the power of the subordinate law-maker. 

The mere fact that a procedural rule has effect upon substantive 

rights is not enough to strip it of its procedural character. 

But if the rule goes beyond the provision of the means by which 

substantive rights are to be enforced or protected, the decision-maker 

will be entitled to conclude that what has been done, under the guise 

of a procedural rule, is, in fact, impermissibly to alter substantive 

rights.  

8.5 Kirby J referred to an end point being reached where a rule-maker will exceed the 

boundaries of permissible rule-making on matters in relation to practice and procedure 

and intrude into rule-making with respect to the substantive rights of the parties.  He 

said there is no clear demarcation or “bright line” which divides practice and 

procedure type rules from those with respect to substantive rights as the two are often 

                                                 
48  Poyser v Minors (1881) 7 QBD 329 at 333 per Lush LJ. See also Adam P Brown Male Fashions Pty Ltd v 

Philip Morris Inc [1981] HCA 39; (1981) 148 CLR 170 at 176-177; The Commonwealth v Hospital 

Contribution Fund [1982] HCA 13; (1982) 150 CLR 49 at 75.  

49  Harrington v Lowe [1996] HCA 8; (1996) 190 CLR 311. 

http://www.austlii.edu.au/au/cases/cth/HCA/1981/39.html
http://www.austlii.edu.au/au/cases/cth/HCA/1982/13.html
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inter-connected.
50

  It is the Committee’s role to determine the point at which that 

“bright line” has been crossed. 

8.6 The Committee finds that the judges of the Supreme Court have intruded into rule-

making with respect to the substantive rights of parties, in this case, the right of an 

administrative decision maker not to give reasons for a decision.  Therefore, 

Amendment Order 56 cannot be characterised as a rule with respect to practice or 

procedure. 

9 THE PARLIAMENT OR THE COURTS? 

9.1 During consideration of the Amendment Rules, it became clear that there is discord 

between what the Chief Justice considers to be the “proper”
51

 relationship between the 

Parliament (and by extension, its committees), and the Courts when scrutinising 

subsidiary legislation.   

9.2 The Chief Justice is of the view that any contest between the Courts and the 

Parliament over an Instrument should be resolved by the courts.  Thus, the Committee 

should allow the Amendment Rules to passage through unimpeded by concerns over 

validity so that the power to disallow:  

…will ordinarily be exercised in a context in which Parliament 

acknowledges and respects the primary role and responsibility of the 

Court to determine issues of law.
52

 

9.3 The Chief Justice said: 

With the greatest of respect, the proper forum for the resolution of 

contested legal issues is the Court, not the Parliament.  

If any party to proceedings before the Court wishes to contend that 

the amendment rules, and in particular the rule relating to the 

provision of reasons is beyond the rule-making power of the Court, 

and considers that they can overcome the line of authority in New 

South Wales to which I have referred, they are free to do so, and the 

Courts, including perhaps the High Court, can rule upon the issue. I 

would, of course, recuse myself from any involvement in any such 

case. 

                                                 
50  Harrington v Lowe [1996] HCA 8; (1996) 190 CLR 311), para 27. 

51  Letter from the Chief Justice of Western Australia, Hon Wayne Martin AC, 8 August 2013, p1. 

52  Letter from the Chief Justice of Western Australia, Hon Wayne Martin AC, 28 August 2013, p6. 
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Accordingly, the proper course in this instance, with respect, is to 

allow the amendment rules to stand, and to enable any issue of the 

legality of those rules to be determined in the usual way.
53

 

9.4 The Committee finds the Chief Justice’s proposition (above) troubling and does not 

accept it.  Pearce and Argument in Delegated Legislation in Australia, state that 

questions relating to the validity of rules made by the superior courts arise 

infrequently but when they do, the general principles that apply to subsidiary 

legislation made by the Executive are applied to determine validity.
54

  The Parliament 

has tasked the Committee through Standing Orders to ‘consider’ an Instrument and 

inquire whether it is ‘within power’ and ‘contains only matter that is appropriate for 

subsidiary legislation.’  This is an active role, not a passive passaging of an Instrument 

through to the Courts to decide validity. 

9.5 The Committee notes the Solicitor General’s view of the Parliament’s role: 

In no Australian jurisdiction, other than New South Wales (and now 

Western Australia), does the judiciary, and not the Parliament or 

the Executive, determine which decisions - amongst the myriad of 

administrative decisions made daily by government- attract an 

obligation to provide "adequate reasons”.
55

 

9.6 The Committee is of the view that it is clearly preferable and correct practice that the 

Amendment Rules are either allowed or disallowed by the Parliament rather than their 

validity determined within the forum of the Courts.  This accords with the principle 

that no-one should be a judge in their own cause.
56

   

10 OTHER CONSIDERATIONS 

10.1 If the Amendment Rules were allowed to stand, an aggrieved applicant seeking 

reasons for an administrative decision would incur the expense of a Court determining 

whether it will make an order for reasons.  There would be no certainty of a successful 

outcome.  Of this, the Chief Justice said: 

Lest members of the Committee think that proceedings may be 

commenced in the Court by a significant number of individuals or 

                                                 
53  Letter from the Chief Justice of Western Australia, Hon Wayne Martin AC, 28 August 2013, p7. 

54  Pearce, D and Argument, S, Delegated Legislation in Australia, 4th edition, 2012, LexisNexis 

Butterworths, p180 and 313-314.  

55  Letter from the Hon Michael Mischin MLC, Attorney General, 2 August 2013 enclosing advice from the 

Solicitor General, Mr Grant Donaldson SC to the Hon Michael Mischin MLC, Attorney General, 1 

August 2013, p14 and attached at Appendix 5. 

56  This is the nemo iudex in causa sua principle.  It is a principle of natural justice that no person can judge 

a case in which they have an interest. The rule is very strictly applied to any appearance of a possible 

bias, even if there is actually none. 

http://en.wikipedia.org/wiki/Natural_justice
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corporations for the collateral purpose of obtaining reasons for 

decision, rather than for the purpose of pursuing a challenge to the 

validity of the decision in question, it should be remembered that the 

fee for commencement of proceedings in the Court for individuals is 

currently $831, and for corporations $1619.   

Legal costs would have to be added to those fees, in order to get the 

case to the point where an application for an order for the provision 

of reasons could be successfully mounted.   

The economic barriers to such a course would appear to make 

subversion of the process for the dominant purpose of obtaining 

reasons highly improbable. 

10.2 The Chief Justice’s views have ramifications for the practical operation of the 

Amendment Rules.  If allowed, only those with ‘deep pockets’ would be in a position 

to seek to obtain the benefit.  The Amendment Rules would create a special class of 

applicants accessing the ‘justice’ the Amendment Rules would provide.   

10.3 The Committee finds this operative effect of the Amendment Rules also troubling. 

11 CONCLUSIONS 

11.1 In the words of former High Court Justice Michael Kirby, the common law has not 

advanced to impose upon administrative officials a general duty to express reasons for 

significant decisions adverse to the interest of a claimant.
57

   

11.2 The Committee is not persuaded by the Chief Justice’s argument that the Amendment 

Rules are only ‘practice or procedure’.  The Committee characterises them as 

impinging on substantive rights. 

11.3 The Committee is of the view that the Amendment Rules offend: 

 Term of Reference 6.6.(a) – not within power of the Supreme Court Act 1935; 

and  

 Term of Reference 6.6.(d) - contain matter that is not appropriate for 

subsidiary legislation. 

12 RECOMMENDATION 

12.1 The Committee recommends the Amendment Rules be disallowed for the reasons 

outlined in this Report. 

                                                 
57  Council of Australasian Tribunals, the Whitmore Lecture 2012, The Reason for Administrative Reasons – 

Osmond Revisited, by the Hon Michael Kirby, AC CMG, p6. 
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Recommendation 1:  The Committee recommends that the Supreme Court 

Amendment Rules 2013 be disallowed. 
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