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1. Executive Summary 
 
The Western Australian (WA) Emergency Management Act 2005 (EM Act) was proclaimed in 

December 2005.  In accordance with section 103 of the EM Act, a review of the EM Act is to 

be undertaken as soon as practicable after 5 years of operation. 

 

Since the EM Act came into effect on 24 December 2005, in addition to local emergencies, 

emergency situations, which utilise the powers in part 6 of The Act, have been declared on 

eight occasions (including one extension) for six incidents. The incidents include three 

cyclones, one flood and two fires.  

 

Agencies report unanimous support for the EM Act to continue and, to date, there is no 

report or evidence that any powers within the EM Act have been misused or abused. 

Agencies report that the EM Act provides greater direction, guidance and protection, as 

compared to the former guidance document - Policy Statement No.7.  

 

The EM Act Review Project formally commenced in late 2009, when it was commissioned by 

the FESA Chief Executive Officer (CEO). The project was delayed due to the Keelty 1 and 2 

inquiries into the Perth Hills and Margaret River bushfires in 2011 and the Noetic Report into 

the Margaret River and Nannup bushfires in March 2012.  

 

Through the Emergency Management Act Review Working Group (EMARWG), a list of Key 

Issues was identified and this Key Issues Paper formed the basis of agency consultation, 

including all District Emergency Management Committees (DEMCs). The group determined 

that some issues, such as sharing of information, required further examination and legal 

opinion prior to being finalised.  

 

This EM Act Review Report represents the outcome of the comprehensive consultation with 

key emergency management stakeholders.   

 

It should be noted that during this review process, the Fire and Emergency Services 

Authority (FESA) of WA transitioned to the Department of Fire and Emergency Services 

(DFES) and the State Emergency Management Committee (SEMC) Secretariat evolved from 

the Emergency Management WA (EMWA). For the purposes of this report, historical events 

are recorded through the use of the agency name at the time of the event occurring.  

 

2. Recommendations   
 

The EM Act Review raised eight key recommendations, two issues requiring further 

investigation and consultation and 22 “ancillary” issues. These ancillary issues represent 

those issues raised during the review process that were deemed to be outside the scope of 

the EM Act Review. These issues could either be resolved through normal business, such as 

the amendment of policy to clarify requirements for EMA’s to comply with Westplans, or were 

already being addressed through other mechanisms such as the Keelty Review or through 

the Cabinet Decision of 23 July 2012 in relation to the restructure of the SEMC. 
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Key Recommendations – requiring legislative change 

1 
 

a.  Amend the EM Act to allow for either a written or a verbal declaration of an emergency 

situation to be made by the Hazard Management Agency (HMA).  If a verbal 

declaration is made to operational staff then a written record of that declaration must 

be immediately recorded in the requesting officer’s personal log book and a Notice of 

Declaration of emergency situation Form (Form 3) should be completed as soon as is 

practicable.  In accordance with the EM Act, the Declaration must subsequently be 

published in the Government Gazette.  

b.  Amend the EM Act to allow for emergency management officers to access section 67 
powers for the purposes of emergency management where no declaration has been 
made under the EM Act.  This person must be satisfied that an emergency (as defined 
in the EM Act) has occurred, is occurring, or is imminent and that the immediate 
exercise of the powers is necessary to prevent or minimise loss of life, injury, 
destruction of property and/or destruction of the environment.  These powers remain in 
place only for as long as they are required. 

2 
 

a.  amend the EM Act to remove the reference to “other natural event” within paragraph 

(a) of the definition of hazard; 

b.  amend the EM Act to prescribe for the inclusion of additional hazards within the 

definition of hazard, such as “any other event, situation or condition that is capable of 

causing or resulting in loss of life…… or destruction of…. property or any part of the 

environment”; 

c. amend the EM Act to provide that the definition of a hazard includes a reasonable 

suspicion 
1
of a hazard; 

d. amend the EM Act to give the State Emergency Coordinator (SEC) the power to 

appoint a Hazard Management Agency (HMA), including himself as the Commissioner 

of WA Police, for a particular event, condition or situation which falls within the 

expanded definition of hazard; and 

e.  ensure that the hazard of “disruption of essential service” is captured, either by the 

specific prescription or within the expanded hazard definition. 

3 

Amend the EM Act to include a reference to social services within the definition of welfare 

services in section 72. 

4 

Appropriately amend the EM Act and regulations to effect the removal of references to 
combat agency and support organisation and replace with the term emergency management 
agency. 
 

5 

Amend section 41 to remove subsection 41(2) so that local governments are directed to 

prepare local emergency management arrangements (41(1)) and those local emergency 

management arrangements are to comply with SEMC policy and plans (41(3)). 

6 

Amend section 32(1) to clarify that it is a function of DEMC to assist local governments in the 

establishment and maintenance of effective local emergency management arrangements for 

local governments within the district for which it is constituted” 

7 

Amend heading of Division 3, Part 3 of the EM Act to remove reference to “during a cyclone” 

and insert instead, “within a cyclone area”. 

8 
Amend section 46 of the EM Act to include a reference to any loose and disused material or 
thing after seeking an appropriate definition of “disused”.  

                                                           
1
 Reasonable suspicion is used as a “test” in the Terrorism (Extraordinary Power) Act 2005 
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Issues requiring further examination 

9 
Information Sharing Provisions 

The sharing of information for emergency management purposes is a very complex issue that 

covers different State and Commonwealth agencies and statutes.  Further work is required, 

perhaps by a specialised Information Sharing Working Group, to address the barriers to 

effective information sharing during an emergency. 

10 
Part 6 Emergency Powers to be available in Recovery Phase 

The EMARWG supported an amendment to the EM Act to include the powers available under 

Part 6, Section 67 (Powers concerning movement and evacuation) in sections [52(4)(b)] and 

[58(4)(b)] of the EM Act.  However, the EMARWG propose that this issue be examined in 

further detail to determine the most appropriate mechanism to affect this amendment. 

 

3. Background  
 
Prior to 2005, Western Australia had no emergency management legislation, relying instead 
on the 1985 Cabinet-approved SEMC Policy Statement No. 7 – “Western Australian 
Emergency Management Arrangements”.  The aim of this Policy Statement was to outline 
the emergency management arrangements for WA. 
 
The State’s emergency management arrangements, outlined in SEMC Policy Statement No. 
7, were based on: 
 

a.  A committee structure established at state, district and local level, to assist the 

Coordinating Authority in the development and implementation of the emergency 

management arrangements; 

b.  A coordination structure, responsible for: 

(i) ensuring the development and implementation of emergency management 

arrangements on a State wide basis;  

(ii) assisting the HMA in the provision of an integrated management approach to 

incidents and operations; 

c. A hazard management structure that utilises government departments and non-

government organisations identified as "Hazard Management Agencies", "Combat 

Agencies" and "Support Organisations" to prevent, prepare for, respond to and 

recover from (PPRR) the effects of an emergency; 

d.  An operations management structure, managed by the respective HMA, for the 

provision of a coordinated multi-agency response to an emergency; and 

e.  A recovery management structure based upon the principle that recovery should be 

coordinated and managed at the local level. 
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3.1 Authority for Review 

 

The EM Act provides for a one off review of the legislation that is to be carried out after it has 
been in effect for 5 years. 
 
The EM Act also requires that the Minister prepare a report based on the review, which is to 
be tabled in both Houses of Parliament. 
 
Section 103 of the EM Act provides as follows: 

103. Review of Act 

(1) The Minister is to carry out a review of the operation and effectiveness of this Act as 
soon as is practicable after the expiry of 5 years from the commencement of this Act. 

(2) In the course of that review the Minister is to consider and have regard to — 

(a)  whether there is a need for the Act to continue; and  

(b)  any other matters that appear to the Minister to be relevant to the operation and 
effectiveness of the Act. 

(3) The Minister is to prepare a report based on the review and, as soon as is practicable 
after the report is prepared, is to cause it to be laid before each House of Parliament. 

 

3.2 Review Terms of Reference 

 
In 2010, the then Chief Executive Officer of FESA approved terms of reference for the EM 
Act Review.  The terms of reference were: 
 
That the Review Steering Committee2 (RSC) examine, report and make recommendations 
on emergency management legislation in Western Australia, with particular reference to: 
 
1. the means by which legislation puts in place effective and efficient measures to provide 

for prompt and coordinated organisation of emergency management in the State; 
 

2. the means by which the legislation establishes regulatory responsibility for ensuring 
that appropriate prevention, preparedness, response and recovery measures are 
established;  
 

3. the inter relationships between the Act and other legislation; and 
 

4. any major issues that emerge that the RSC considers should be included within the 
inquiry.  

 

4. Emergency Management Legislation in WA 
 

4.1 Introduction of Emergency Management Legislation in WA 
 
The Community Development and Justice Standing Committee’s 2002 Report “Emergency 
Services Legislation in Western Australia” reaffirmed the need for WA to institute overarching 
emergency management legislation.   
 
                                                           
2
 The Review Steering Committee was the original governance body established to oversee the EM Act Review.  

This committee was replaced by the EMARWG in December 2011. 
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In October 2004, the Emergency Management Bill 2004 was introduced into Parliament. In 
January 2005, Parliament was prorogued and dissolved prior to the WA election and, as a 
result, the Bill lapsed.  The Emergency Management Bill 2005 was then introduced in 2005 
and passed through Parliament. 
 
The EM Act came into force on 24 December 2005. 
 

4.2 Key objectives of the EM Act 
 
The EM Act is “an Act to provide for prompt and coordinated organisation of emergency 
management in the State, and for related purposes”. 
 
The drafting of the EM Act had three key objectives, including: 
 

1. To establish overarching emergency management arrangements for WA’s 
emergency services; including local governments and support organisations; 

2. To provide necessary legislative powers and protection; and 
3. To improve protection for volunteers. 

 

4.3 Structure of EM Act  
 
In order to achieve its objectives, the EM Act establishes an emergency management 
committee system based on a three tier structure at State, district and local level. 
 

4.4 State Arrangements 
 
Part 2, Division 1, of the EM Act establishes the position of State Emergency Coordinator 
(SEC), an office held by the Commissioner of Police. 
 
The SEC is responsible for coordinating the response to an emergency during a state of 
emergency and providing advice to the Minister for Emergency Services, the State Disaster 
Council (SDC), and HMA as appropriate.  The SEC also carries out other emergency 
management activities as directed by the Minister. 
 

4.4.1 State Emergency Management Committee (SEMC) – SEMC was restructured 
in July 2012, however, for the majority of the EM Act Review process, the SEMC 
was chaired by the Commissioner of Police, as SEC, with the Chief Executive 
Officer of FESA as Deputy Chair.   
 
The SEMC established six functional subcommittees whose membership includes 
those organisations essential to the State's emergency management 
arrangements.  The chair of each of the functional groups was also a member of 
the SEMC.  The functional subcommittees are: 
 

• Emergency Services Subcommittee; 

• Public Information Group; 

• Lifeline Services Subcommittee;  

• Recovery Services Subcommittee 

• State Mitigation Subcommittee; and 

• Health Services Subcommittee. 
 

It should be noted that on 7 August 2012, the SEMC resolved (SEMC Resolution 
76/2012) to review the SEMC Subcommittee Structure and on 4 December 2012 
resolved (SEMC Resolution 127/2012) to support an option to reduce the number 
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of subcommittees on the basis that further consultation be undertaken. The 
SEMC secretariat is progressing the SEMC Subcommittee restructure.  
 
The role of the SEMC is set out in the act and includes providing advice to the 
Minister on emergency management and the preparedness of the State to combat 
emergencies, and providing direction, advice and support to government 
agencies, industry, commerce and the community so as to ensure an efficient 
emergency management capability for the State of Western Australia. 
 

4.4.2 Hazard Management Agencies (HMAs)  Public authorities or other persons 
who or which, because of their legislative responsibility or specialised knowledge, 
expertise and resources, are responsible for ensuring that emergency 
management activities pertaining to the prevention of, preparedness for, response 
to and recovery from a specific hazard are undertaken.   
 

4.5 Emergency Management – District and Local Level 
 
For emergency management purposes, WA has been divided into Emergency Management 
Districts3, each of which comprises a number of local government authorities.  Each district 
has a DEMC, currently chaired by the District Emergency Coordinator (DEC), who is a Police 
District Officer, with the Deputy Chair and Executive Officer provided by DFES and SEMC 
Secretariat respectively.  Their membership mirrors but is not limited to those agencies which 
are members of SEMC. 
 
The Perth Metropolitan Region, however, is different from the country emergency 
management districts because of the concentration of population, services, and state 
infrastructure into a small area.  There are six emergency management districts, each of 
which has their own DEMC.   
 
At municipal level, each local government is required, under section 38 of the EM Act, to 
establish a Local Emergency Management Committee (LEMC), and to appoint a Chair and 
other members of that LEMC.  
 
The role of the district and local committees is to assist the local government to develop and 
maintain effective local emergency management arrangements for their jurisdiction. Local 
emergency management arrangements are prepared by each local government for the 
coordination of available services and resources in emergencies.   
 

4.6 Emergency Management Plans 
 
Under Section 18 of the EM Act and State Emergency Management Policy (SEMP) 2.2 - 
Development and Review of State Emergency Management Plans (Westplans), SEMC 
directs the HMA for emergency management with the responsibility of preparing a State 
emergency management plan (Westplan) designed to ensure coordinated management of 
the hazard for which they are responsible. This plan is to include details of joint agency 
operational arrangements. 
 

4.7 Control and Coordination of Operations 
 
The State Emergency Operational arrangements are outlined in the SEMP 4.1. This policy 
includes the following aspects:  
 
                                                           
3
 Made by the Minister under Section 28 of the EM Act; Emergency Management Districts Order 2006 and 

Emergency Management Districts Amendment Order 2008. 
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4.7.1 Operations Management  The designated HMA has responsibility for 
activating and managing the response to an incident or operation, including 
planning, leading, organising and control through a designated Incident Controller 
and/or Operational Area Manager(s). 
 

4.7.2 Incident/Operational Area Support Groups   may be established by the 
respective Incident/Operational Area Manager(s) to support the overall 
management of the incident/operational area.  Membership includes the relevant 
emergency coordinator and representatives of the key agencies involved in the 
response.   
 

4.7.3 State Emergency Coordination Group (SECG) - a group that is established at 
State level, by the SEC, if a State of Emergency or Emergency Situation is 
declared, or at the request of, or in consultation with, the HMA, if an emergency 
occurs or is imminent.  The SECG’s role includes to ensure the provision of a 
coordinated multi-agency response to and recovery from the emergency.  It 
includes representation, at state level, from key agencies involved in the response 
and recovery for the emergency. 
 

5. Review Process 
 
In the initial stages of the EM Act Review, the following process was established: 
 

5.1 Review Steering Committee  
 
The Review Steering Committee (RSC) was the original governance body established to 
oversee the EM Act Review. The RSC comprised of members of EMWA, DPC and WALGA 
and was established to coordinate the administrative aspects of the EM Act Review process.  
The RSC was responsible for: 
 

• Coordinating key stakeholder formal submissions; 

• Reviewing submissions to ensure they are within the scope of the Review; 

• Drafting the Key Issues Paper; 

• Preparing a Review Report for the FESA CEO and SEMC; and 

• Preparing a Final Review Report for Minister and Parliament. 
 
This committee was replaced by the EMARWG in December 2011 to allow for a broader 
representation of agencies and to ensure an open and transparent process. The EMARWG 
is discussed in more detail in point 5.5.  
 

5.2 Call for Formal Submissions from Key Stakeholders 
 
On 5 May 2010, the FESA CEO wrote to all SEMC Members and SEMC Sub-committee 
chairs, inviting formal submissions to the EM Act Review by 27 August 2010. 
 
The RSC received a total of nine submissions. From: 
 

1. Western Australia Police (WA Police)  
2. Western Australian Local Government Association (WALGA)  
3. Department of Premier & Cabinet 
4. Department of Child Protection 
5. Main Roads  
6. Department of Environment and Conservation 
7. Emergency Management WA 
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8. Western Australian Department of Health; and 
9. Fire and Emergency Services Authority of Western Australia 

 
5.3 Consultation  
 
After formal submissions were received and reviewed by the Project Manager, those 
stakeholders who made a submission were consulted individually, to discuss the key issues 
identified in their submissions and to explore possible solutions.   
 
From February to October 2011, the Executive Officer and Project Manager made 
presentations on the EM Act Review to all 14 DEMCs.  The purpose of these presentations 
was to advise each DEMC of the EM Act Review process and progress and to invite them to 
make a submission on behalf of their district. 
 

5.4 Perth Hills Bushfire February 2011 Review 
 
On 17 August 2011, the report “A Shared Responsibility: Perth Hills Bushfire February 2011” 
(Keelty Report) was tabled in Parliament.  This report had ramifications for the EM Act 
Review and, accordingly, the review was suspended whilst the recommendations of the 
Keelty Report were considered. 

 
5.5 Emergency Management Act Review Working Group  
 
In the context of the outcomes of the Keelty Report, FESA decided that a more inclusive, 
multi-agency approach was needed to progress the EM Act Review. 
 
In December 2011, an EM Act Review Working Group (EMARWG) was established to 
govern the Review to completion.  This EMARWG consisted of representatives from: 
 

1. Emergency Management WA (Paul Carr – Chair & Adam Boyle – Executive Officer) 
2. WA Police (Peter Sawyer) 
3. WALGA (Allison Hailes and John Lane) 
4. Department of Premier & Cabinet (Geoff Hay) 
5. Department of Child Protection (Daniel Highman) 
6. Main Roads (Jim Burnett) 
7. Department of Environment and Conservation (Keith Low) 
8. Department of Health (Muriel Leclercq) 
9. FESA (Paul Simpson) 
10. State Solicitor’s Office (Carol Conley) 

 
The EMARWG met on three occasions to discuss the key issues that had been raised during 
consultation and in formal submissions. 
 
Members of the EMARWG examined each issue and made a determination as to whether 
the issue was within or outside the scope of the EM Act Review.  The issues which were 
deemed within the scope of the EM Act Review were carried forward and detailed in the 
Green Paper, along with proposed recommendations for addressing the issue. 
 
Those issues deemed to be outside the scope of the EM Act Review were also listed in the 
Green Paper along with the rationale for excluding them from the review process. 
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5.6 Final Round of Comment 
 
The EM Act Review Green Paper, which was been endorsed by the EMARWG on 13 July 
2012, formed the basis of a final round of comment, concluding in the final week of 
December 2012. 
 
The feedback from the final round of comment was considered, and key agency 
representatives met on 14 February 2013 to endorse a final report, including 
recommendations for presentation to the SEMC in March 2013.  SEMC will be asked to 
review the Report and recommend that the DFES Commissioner endorse the Report. 
 

5.7 Restructure of SEMC 
 
In July 2012, a recommendation to amend the structure and functions of the SEMC was 

supported. This included:   

• an additional function of the SEMC to direct SEMC to review and report on 
implementations of past reviews and investigations of emergencies;  

• a change to the membership of SECG to remove the SEMC Chair and Executive 
Officer from the SECG; and 

• changes to the ex-officio membership and qualifications of the SEMC, including the 
experience and expertise of the Chair, amendments to membership and the option of 
remuneration of SEMC members as approved by the Minister and subject to Cabinet 
endorsement. 

 
Legislative amendments required to effect these changes are being addressed through the 
Emergency Management Amendment Bill 2013 and amendments to subsidiary legislation, 
which is a separate process to the EM Act review.  
 

5.8 Ministerial Report  
 
The DFES Commissioner will present his report to the Minister for Emergency Services. As 
required by Section 103 of the EM Act, the Minister for Emergency Services is to table his 
report of the EM Act Review in both houses of Parliament.  
 

5.9 Implementations of Recommendations  
 
The SEMC will monitor the progress of the recommendation.   
 

6.  Recommendations for legislative change 
 
The following are key issues in relation to the operation and effectiveness of the EM Act, as 
identified through the Review process, which require legislative change:  
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i. Access to EM Act powers. 
 

A consistent theme amongst the submissions to the EM Act Review is the issue of access to 
EM Act (Part 6) powers. 
 
A number of stakeholders’ submissions questioned whether the Part 6 powers should be 
more easily accessible.  That is, powers should be able to be accessed without the 
requirement to declare an emergency situation or state of emergency. 
 

 …under the EM act, a combat or support agency can't declare an emergency (situation) 
independent of the HMA. Given Learmonth

4
 or Ashmore Reef

5
 type situations, where health 

needed to declare an emergency, but Police did not, consideration could be given to allowing 
combat or support agencies to declare an emergency in clearly delineated situations. – 
Department of Health, 1 October 2010 
an emergency situation should become immediately into force once any HMA activates any 
response, large or small, thereby making the EM Act powers available for use should they be 
required. – Main Roads 30 August 2010 
 

The EM Act was drafted specifically to address incidents of a large scale or catastrophic 
nature, as described in the Second Reading Speech, and, as such, the EM Act should not 
usurp existing legislation that deals with lower-level emergencies (e.g., level 1 bush fires, 
criminal acts, etc.).   
 
The EMARWG acknowledged, however, that HMAs responsible for the response aspect of 
emergency management have declared emergency situations on relatively few occasions 
due to the complex and slow process involved.  Note: this issue has been addressed to 
some degree with the proposed amendment to the EM Act providing the SEC with the power 
to declare an emergency situation (refer ancillary issue xxxi). 
 
It is proposed that the EM Act be amended to enable a declaration to either be made verbally 
or in writing by the HMA.  This would mitigate one of the potential ‘barriers’ to making a 
declaration; the perceived ‘complex’ process of obtaining written authorisation. As such, 
authority for the emergency situation declaration is provided when the HMA issues verbal 
advice of the declaration to his/her operational staff. 
 
It is proposed that the HMA will, however, still be required to make a written record of any 
verbal declaration as soon as is practical.  A written record of any verbal declaration must 
also be published in the Government Gazette. 
 
Additionally, it is proposed that the EM Act be amended to allow “first responders” access to 
specific cordon and control powers without the need for an emergency situation or state of 
emergency declaration.  This would allow those first on the scene of an emergency to take 
appropriate measures promptly for the purposes of emergency management. 
 
Section 67 of the EM Act provides the appropriate powers for hazard management officers 
and authorised officers to manage the initial consequences of an emergency; however, these 
powers are only available where an emergency situation or state of emergency has been 
declared.     
 
It is proposed, therefore, that the EM Act be amended to make section 67 powers available 
to “first responders”, without the need for an emergency situation or state of emergency 

                                                           
4
 Air incident involving Qantas flight QF72 – 17 October 2008 

5
 Ashmore Reef asylum boat explosion – 16 April 2009 
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declaration.  These powers should be available to first responders only for so long as they 
are necessary. 
 
The EMARWG considers that the most appropriate mechanism to provide “first responders” 
with section 67 powers would be to include a new provision into the EM Act along the 
following lines: 

(1) In this section “emergency management officer” means: 
(a) a police officer; or 
(b) a person prescribed by the regulations. 

(2) This section applies where no emergency situation declaration or state of 
emergency declaration is in force. 

(3) If an emergency management officer is satisfied- 
(a) that an emergency has occurred, is occurring or is imminent in an area of the 

State; and 
(b) that the immediate exercise of any of the powers in paragraphs (a)-(c) of 

section 67 of the Act is necessary to prevent or minimise – 
(i) loss of life, prejudice to safety, or harm to the health, of persons or 

animals; 
(ii) destruction of, or damage to, property; or 
(iii) destruction of, or damage to, any part of the environment. 

then that emergency management officer may exercise any or all of those powers. 

(4) When exercising powers under this section an emergency management officer 
has all the immunities of a hazard management officer or authorised officer. 

A “first responder” accessing section 67 powers outside of an emergency situation or state of 
emergency declaration must notify the relevant HMA of the activation of emergency powers 
as soon as practical.     
 

Recommendation 1 

 

a.  Amend the EM Act to allow for either a written or a verbal declaration of an 
emergency situation to be made by the HMA.  If a verbal declaration is made to 
operational staff then a written record of that declaration must be immediately 
recorded in the requesting officer’s personal log book and a Notice of Declaration of 
emergency situation Form (Form 3) should be completed as soon as is practicable.  
In accordance with the EM Act, the Declaration must subsequently be published in 
the Government Gazette.  

 
b.  Amend the EM Act to allow for emergency management officers to access section 

67 powers for the purposes of emergency management where no declaration has 
been made under the EM Act.  This person must be satisfied that an emergency (as 
defined in the EM Act) has occurred, is occurring, or is imminent and that the 
immediate exercise of the powers is necessary to prevent or minimise loss of life, 
injury, destruction of property and/or destruction of the environment.  These powers 
remain in place only for as long as they are required. 

 

ii. Definition of hazard 

A number of emergency management stakeholders have raised the issue of amending the 
definition of hazard in section 3 of the EM Act to accommodate hazards which have not yet 
been prescribed in the Act or regulations. 
The Department of Health, in their submission, raised the issue of including heatwave within 
the definition of hazard in the Emergency Management Regulations 2006.   
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…recommend the addition of ‘extreme heat event’ after ‘tsunami’ in the first dot point of the 
definition. Heatwaves are becoming an increasing hazard and this will allow for appropriate 
development of regulations and Westplans. – Department of Health, 1 October 2010 
 

WALGA raised the issue of including reference to a hazard of “a disruption to an 
essential service”.  This issue was supported by the EMARWG. 
 

Amend definition of hazard to include “a disruption to an essential service” – WALGA, 
27 August 2010 
 

Whilst HMAs and hazards had been prescribed for gas and liquid fuel supply disruption, the 
broader hazard of a “disruption to essential services” needs to be considered.  
Section 3 of the EM Act states:  

 
hazard means — 
(a) a cyclone, earthquake, flood, storm, tsunami or other natural event; 
(b) a fire; 
(c) a road, rail or air crash; 
(d) a plague or an epidemic; 
(e) a terrorist act as defined in The Criminal Code section 100.1 set out in the Schedule 
to the Criminal Code Act 1995 of the Commonwealth; 
(f) any other event, situation or condition that is capable of causing or resulting in — 
(i) loss of life, prejudice to the safety, or harm to the health, of persons or animals; or 
(ii) destruction of, or damage to, property or any part of the environment, 
 
and is prescribed by the regulations. 
 

Part (f) of the definition of hazard within the EM Act provides scope for an appropriate catch-
all; however, it is dependent upon specific hazards being prescribed within the regulations. 
The EMARWG examined the definitions of hazard within other jurisdictions, with a view to 
adapting the most appropriate model. 
 
Although WA is the only jurisdiction to employ the term hazard, the definitions of emergency 
(emergency situation) provide useful guidance for determining an appropriate inclusion in 
WA’s arrangements. 
 
For instance, Queensland’s Public Safety Preservation Act 1986 defines emergency situation 
as: 
 

emergency situation means— 
 
(a) any explosion or fire; or 
(b) any oil or chemical spill; or 
(c) any escape of gas, radioactive material or flammable or combustible liquids; or 
(d) any accident involving an aircraft, or a train, vessel or vehicle; or 
(e) any incident involving a bomb or other explosive device or a firearm or other 
weapon; or 
(f) any impact of a naturally occurring event such as a flood or a landslide; or 
(g) any other accident; 
 
that causes or may cause a danger of death, injury or distress to any person, a loss of 
or damage to any property or pollution of the environment, includes a situation arising 
from any report in respect of any of the matters referred to in paragraphs (a) to (f) which 
if proved to be correct would cause or may cause a danger of death, injury or distress to 
any person, a loss of or damage to any property or pollution of the environment. 

The EMARWG considered that the definition of hazard should be amended as follows: 

(a) delete the reference to “other natural event” in paragraph (a); 
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(b) insert a new subparagraph (g) to add “or heatwave”.  
(c) insert a new subparagraph (h) to provide as follows: 

 “(h) any other event, situation or condition that is capable of causing or resulting in – 

(i) loss of life, prejudice to the safety, or harm to the health, of persons or animals; or 
(ii) destruction of, or damage to, property or any part of the environment, 

which is not referred to in the preceding paragraphs.” 

The EMARWG also considered that a new section should also be inserted into the EM 
Act which provides that a hazard (whether specified in the Act or prescribed by 
regulations) also includes any reasonable suspicion of that hazard which, if proved to be 
correct, would cause or may cause –  

(i) loss of life, prejudice to the safety, or harm to the health, of persons or animals; or 
(ii) destruction of, or damage to, property or any part of the environment. 

Note: During the drafting phase, special consideration will need to be given to the 
hazards of terrorist act and space debris re-entry, in the context of including “a 
reasonable suspicion of” provision. 

In addition, the EMARWG considered that the EM Act should be amended to give the 
SEC the power to appoint a HMA for a particular event, condition or situation which 
falls within paragraph (g) of the definition of “hazard” since no HMA will have been 
prescribed. 

 

Recommendation 2 

a.  amend the EM Act to remove the reference to “other natural event” within paragraph 
(a) of the definition of hazard; 

b.  amend the EM Act to prescribe for the inclusion of additional hazards within the 
definition of hazard, such as “any other event, situation or condition that is capable 
of causing or resulting in loss of life…… or destruction of…. property or any part of 
the environment”; 

c. amend the EM Act to provide that the definition of a hazard includes a reasonable 
suspicion 6of a hazard; 

d. amend the EM Act to give the SEC the power to appoint a HMA (including himself 
as the Commissioner of WA Police) for a particular event, condition or situation 
which falls within the expanded definition of hazard; and 

e.  ensure that the hazard of “disruption of essential service” is captured, either by the 
specific prescription or within the expanded hazard definition.  

 
 

iii. Amending definition of Welfare Services 
 

The Department of Child Protection, in their submission to the Review, suggested the 
definition of Welfare Services (ref s.72) should also include Personal Services (as described 
in Westplan WELFARE) or Social Services as defined in Children and Community Services 
Act 2004. 
 
Social services is defined in the Children and Community Services Act 2004 as: 

“…services provided to assist children, other individuals, families and communities 

including, but not limited to, the following services — 

                                                           
6
 Reasonable suspicion is used as a “test” in the Terrorism (Extraordinary Power) Act 2005 
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(a) preventative services; 
(b) protective services; 
(c) placement services; 
(d) child care services; 
(e) information and advisory services; 
(f) education and training services; 
(g) counselling services; 
(h) therapeutic services; 
(i) advocacy services; 
(j) mediation services; 
(k) crisis services; 
(l) family and domestic violence services; 
(m) support services.” 

 
The EMARWG considers that a new paragraph should be added to the definition of “welfare 
services” which provides as follows: 
 

(f) social services as defined in the Children and Community Services 
Act 2004.” 
 

Recommendation 3 

 

Amend the EM Act to include a reference to social services within the definition of welfare 
services in section 72. 

 

iv. Potential redundancy of terms “Combat Agency” and “Support 
Organisation”. 
 

Main Roads, in their submission to the Review noted: 
 

The legislation (Regulations) does not list Combat or Support Agencies or their respective 
emergency management activities.  Main Roads 

 
It should be noted that, since Main Roads made that submission in 2010, a number of 
combat agencies and support organisations have been prescribed within the Emergency 
Management Regulations 2006. 
 
The terms combat agency and support organisation are terms that were referenced 
throughout Policy Statement No. 7; the document which outlined WA’s emergency 
management arrangements prior to the introduction of the EM Act. 
 
Since the introduction of the EM Act, however, the relevance of the terms has diminished as 
there is no distinction between the two in the EM Act. The “umbrella” term emergency 
management agencies is being used more frequently by agencies and within SEMC policy, 
plans and procedures. 
 
The EMARWG consider that the terms combat agency and support organisation in the EM 
Act should be replaced with the term emergency management agency.   
 

The definition of emergency management agency would need to be amended along the 
following lines: 
 

“emergency management agency” means: 
(a) a hazard management agency; or 
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(b) any public authority or person prescribed as an emergency 
management agency under section 6 of the Act. 

 
Additionally, section 6 of the EM Act would need to be amended to set out the prerequisites 
for prescription of a public authority or person as an emergency management agency and 
the Emergency Management Regulations 2006 would need to be amended as they currently 
prescribe combat agencies and support organisations. 

 

Recommendation 4 

 

Appropriately amend the EM Act and regulations to effect the removal of references to 
combat agency and support organisation and replace with the term emergency management 
agency. 
 

v. Emergency Management Arrangements in Local Government Districts  
 

Section 41 of the EM Act provides that local governments are to ensure that local emergency 
management arrangements are prepared for their district.  Subsection 41(2) describes 
specific content that needs to be considered when developing these local emergency 
management arrangements. 
The SEMC Secretariat raised the issue of the items described under section 41(2) being 
overly prescriptive.  Practical experience suggests that this causes unnecessary confusion 
amongst local governments when preparing local emergency management arrangements for 
their area. 
 
The SEMC Secretariat propose that that section 41(2) be repealed so that local governments 
are directed to prepare local emergency management arrangements (41(1)) and those local 
emergency management arrangements are to comply with SEMC policy and plans (41(3)). 
 

Recommendation 5 

 

Amend section 41 to remove subsection 41(2) so that local governments are directed to 
prepare local emergency management arrangements (41(1)) and those local emergency 
management arrangements are to comply with SEMC policy and plans (41(3)). 

 

vi. Functions of district emergency management arrangements 
 

Section 32(1) prescribes a function of DEMC to “assist in the establishment and maintenance 
of effective emergency management arrangements for the district for which it is constituted.” 
In some instances, this has been incorrectly interpreted to mean that DEMCs are required to 
have district level emergency management arrangements prepared.  In fact, the intent of this 
section is to ensure that DEMC have a role in assisting local governments within their district 
to prepare local emergency management arrangements for their individual local government 
jurisdiction. 
 

Recommendation 6 

 

Amend section 32(1) to clarify that it is a function of DEMC to assist local governments in the 
establishment and maintenance of effective local emergency management arrangements for 
local governments within the district for which it is constituted” 
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vii. Heading of Division 3, Part 3 to be amended 
 

WALGA identified that the heading for Division 3, Part 3 – Powers of local government during 
a cyclone - has been taken literally by some local governments and, as such, there is a 
mistaken belief that powers available under that section are only available when a cyclone is 
actually occurring. 
 

Recommendation 7 

 

Amend heading of Division 3, Part 3 of the EM Act to remove reference to “during a cyclone” 
and insert instead, “within a cyclone area”. 
 

viii. Section 46 to be amended to include any loose and disused material 
 

Local government propose that section 46 be amended to include a reference to “any 
material or thing” that could be a danger during a cyclone.  They cited disused car bodies 
and machinery as examples of items that can potentially risk harm to persons and property 
during a cyclone. 
 
Section 46 states: 

 
Power of local government to destroy dangerous vegetation or premises in cyclone 
area 
 
If a local government is of the opinion that any vegetation or premises on land in a cyclone 
area in the district of the local government may, as a result of the cyclonic activity — 

 
(a) cause loss of life, prejudice to the safety, or harm to the health, of persons or 
animals; or 
(b) destroy or damage property or any part of the environment,  

 
the local government may remove or destroy the vegetation or remove, dismantle or 
destroy the premises. 

 

Local government propose to include a reference to “any loose and disused material” in the 
EM Act, however, an appropriate definition of “disused” would need to be sought/drafted 
during the drafting process.  

 

Recommendation 8 

 

Amend section 46 of the EM Act to include a reference to any loose and disused material or 
thing after seeking an appropriate definition for the term “disused”.  
 

7.  Issues requiring further examination. 
 
The following issues were raised during the Review process and require further work to 
resolve. 
 

ix. Access to information sharing provisions of EM Act   
 

There was specific reference, from a number of stakeholders, to the section 72 powers only 
being exercisable during an emergency situation or a state of emergency.  In submissions, 
and during consultation, a number of examples were cited where exercise of these powers 
would have been useful and appropriate; however, the HMA did not believe an emergency 
situation declaration was warranted. 
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…access to the information sharing provisions as defined under the Act during the Toodyay 
Bushfires would have ensured agencies that were dealing with Relief and Recovery were able 
to share information in a timely manner regarding persons affected by the emergency. This 
could have included information relating to personal financial assistance or personal services 
required by the individual and would have helped in reducing the need for people affected by 
an emergency to repeat their information to numerous agencies, which could assist in reducing 
their trauma. – Department of Child Protection, 1 September 2010. 
 

It is proposed that EMAs should be able to activate the information sharing provisions without 
the need for the declaration of an Emergency Situation or State of Emergency. 
 
To facilitate this, EMWA proposed the introduction of a lower-level “emergency incident”, 
which, when triggered, would allow EMAs limited access to specific, lower-level Part 6 
powers; such as those in section 72. 
 
An emergency incident could be defined as, “a sudden and extraordinary emergency 
requiring an immediate, multi-agency response”.  Rather than requiring a written declaration, 
an “emergency incident” could be automatically triggered once specific conditions have been 
met (and defined within SEMC Policy).  Once triggered, EMAs would have access to specific 
powers within Part 6 of the EM Act (powers to be determined). 
 
The result of this amendment would mean the EM Act has a 3 tiered ‘emergency’ structure: 
 

i. Emergency incident - where specific, low-level powers; such as information sharing 
powers, are required). 

ii. Emergency situation – where Part 6 powers (excluding further powers under Division 
2) are required. 

iii. State of emergency – where all Part 6 powers (including further powers under 
Division 2) are required. 
 

The EMARWG agreed that this was an overly complex system and unnecessary, when 
considering that a requirement to access information sharing powers in section 72, for a 
significant, multi-agency emergency, constitutes a valid emergency situation declaration. 
Accordingly, it is proposed that SEMC Operational Procedure 13 – Emergency Situation 
Declaration (OP-13) be amended to describe the process for declaring an emergency 
situation for the express purpose of sharing information between emergency management 
agencies. 
 
Recent proposed amendments to the EM Act provide the SEC with the power to declare an 
emergency situation.  In a situation where the HMA does not require access to Part 6 powers 
to respond to an emergency, emergency management agencies requiring access to 
information sharing provisions will be able to contact the SEC to initiate an emergency 
situation declaration.  It is important to note that only information that is relevant to an 
agency’s operational requirements may be shared. 
 
Department of Health requested that the operational procedure detail accurate contact 
information for all HMAs and for the SEC, so that an emergency situation declaration can be 
easily facilitated. 
 

Comment 1 

 

The sharing of information for emergency management purposes is a very complex issue 
that covers different State and Commonwealth agencies and statutes.  Further work is 
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required, perhaps by a specialised Information Sharing Working Group, to address the 
barriers to effective information sharing during an emergency. 
 

x. Emergency powers to be available during recovery phase 
 

Part 6 of the EM Act provides certain powers to assist agencies to manage an emergency. 
This includes powers relating to the exchange of information (relevant to the operational 
requirements of the agency concerned), control or use of property and movement and 
evacuation. These powers can be used by an authorised officer during an emergency 
situation or state of emergency.  During the review of Recovery Arrangements it was 
identified that powers relating to movement and evacuation in Section 67 may be applicable 
to the recovery phase of an emergency.  Noting that such powers are only available for a 
limited time and, in light of potential public safety concerns, it was considered the legislation 
could be enhanced by including the provisions of [s67] of the EM Act in [s52(4)(b)] extension 
of emergency declaration and [58(4)(b)] extension of a state of emergency declaration, this 
will allow the continued use of powers during an emergency situation or state of emergency 
into the recovery phase to address public safety issues that may still be present. 
 

Comment 2 

 

The EMARWG supported an amendment to the EM Act to include the powers available 
under Part 6, Section 67 (Powers concerning movement and evacuation) in sections 
[52(4)(b)] and [58(4)(b)] of the EM Act.  However, the EMARWG propose that this issue be 
examined in further detail to determine the most appropriate mechanism to affect this 
amendment. 

 
8.  Ancillary Issues – comment only (no legislative changes 

required) 
 

xi. Definition of Terrorist Act. 
 

The definition of terrorist act by reference to section 100.1 of the Criminal Code (Cth) 
requires three elements.  First, the action must cause death, serious physical harm, serious 
damage to property, endanger life, etc., but must not be advocacy, protest, dissent or 
industrial action that is not intended to cause death, serious injury, endanger life, etc. 
Second, the action must be done, or the threat of action made, with the intention of 
advancing a political, religious or ideological cause.  Third, the action must be done, or the 
threat of action made, with the intent of coercing, or influencing by intimidation, a 
government, or of intimidating the public or a section of the public. 
 
WA Police have raised the issue of the definition of terrorist act being inadequate for the 
intended purposes. 
 

At present, effectiveness of the EM Act for terrorist act is questionable as the definition from 
Criminal Code Act 1995 used requires terrorist act to be known, which requires knowledge of 
the perpetrator’s motive. This time critical information may not be known for considerable time.  
This significantly limits the effectiveness of the EM Act for (the hazard of) terrorist act. WA 
Police, 30 September 2010   
 

Although terrorist act is a prescribed hazard, access to Part 6 powers would depend on 
evidence that the act is in fact a terrorist act, which requires evidence as to intent.  As 
mentioned in the WA Police submission, evidence as to intent may not be known until the 
need for powers has passed.  
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This issue could be resolved by including a reference to “a report in respect of” against the 
specific hazard of terrorist act: 
 

also includes any report in respect of that hazard which if proved to be correct would cause 
or may cause –  

(i) loss of life, prejudice to the safety, or harm to the health, of persons or 
animals; or 

(ii) destruction of, or damage to, property or any part of the environment. 
 

This will mean that where an incident is reported and a terrorist act is suspected, WA 
Police, as the HMA, may access Part 6 powers before a terrorist act is confirmed. 
 
In drafting this amendment, the elements that define a terrorist act (death, serious 
physical harm or damage to property with the intent of advancing a political, religious or 
ideological cause) must be comprehensively considered.  
 

Comment 3 

 

A proposal to amend the EM Act, to include a report in respect of clause to the hazard of 
terrorist act, was not supported in its current form. However, WA Police are satisfied that the 
changes to definition of hazard; specifically the addition of the test of “reasonable suspicion”, 
will provide them with the necessary scope to access powers without the intent of a terrorist 
act confirmed (Refer Key Issues requiring legislative change – Issue 2). 
  

xii. Definition of Controlling Agency 
 

Introduction of the term controlling agency in emergency management policies and plans has 
caused some confusion amongst EM stakeholders.  It was proposed that the term be defined 
within legislation. 
 
Upon closer examination, it was deemed that this would not be appropriate, as no reference 
was made to “controlling agencies” within the EM Act. 
 
Controlling agency is a term that was endorsed by the SEMC, to identify an agency that had 
control of the response aspect to an emergency, but was not the prescribed HMA for that 
hazard. 
 
Examples of controlling agencies include Department of Environment and Conservation and 
local government, who are responsible for response to the hazard of bush fire, within their 
respective jurisdictions, under the Bush Fires Act 1954. However, under the EM Act, the 
Commissioner of DFES is the HMA for the hazard of fire across the state. 
 
Accordingly, another term was required so that policy and plans could clearly distinguish 
between the respective roles and responsibilities of controlling agencies and HMAs.  
 
The communication and marketing of the introduction of the term controlling agency has 
been poorly implemented.  All EMAs, who are represented on the Emergency Services sub-
committee, have a duty to provide their respective agencies with a comprehensive 
understanding of the new terminology. 
 
SEMC Secretariat has developed communication material to support this and continues to 
work with all emergency management agencies to ensure the term controlling agency is fully 
understood across EMAs in WA. 
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Comment 4 

 

EMA’s are to utilise existing communication and marketing products, available from SEMC 
Secretariat, to brief their stakeholders in relation to the term “Controlling Agency” and the 
impact of the term on their agency.  
 

xiii. Requirement for EMAs to comply with Westplans. 
 

Department of Premier and Cabinet raised the issue that EMAs are required to comply with 
directions described in SEMC Policy; however, there is nothing to state they must comply 
with directions in Plans.  DPC suggest that SEMC draft a policy stating that EMAs provided 
with roles/responsibilities in SEMC Plans (Westplans) are required to comply with those 
roles/responsibilities. 
 
Section 20(4) of the EM Act states: 
 
“A public authority that is given a role and responsibilities under a State emergency 
management policy is to comply with the State emergency management policy.” 

 

Comment 5 

 

To ensure that public authorities understand that directions within SEMC plans must be 
followed, SEMC Secretariat is to amend SEMC Policy 2.2 Development and Review of State 
Emergency Management Plans (Westplans) to reference section 20(4).  This will ensure that 
EMAs comply with directions described in Westplans.   
 

xiv. Prescription of dam break as a hazard 
 

Under SEMC Policy Statement No. 7, the hazard of dam break was the responsibility of the 
Water Corporation.  A State Emergency Management Plan (Westplan) was drafted for the 
hazard of dam break in September 2004.   
 
Currently, DFES and Water Corporation are working together to determine the 
appropriateness of prescribing the hazard of dam break within the EM Act.  There is a view 
that this may be unnecessary, as the effects of the hazard of dam break could be addressed 
by the Westplan for the hazard of flood.  
 

Comment 6 

 

This issue can be resolved through normal business, with SEMC Secretariat to continue 
working with DFES and Water Corporation to progress, including seeking a legal opinion on 
the definition of a flood.  
 

xv. Prescription of DEC as HMA for bushfire, with no ability to declare 
emergency situations  
 

DEC, in their original submission to the EM Act review, proposed that their department 
should be prescribed as an HMA for bushfire on their land.  They acknowledged the potential 
for conflict with having multiple HMAs for one hazard, however, they believed this could be 
resolved by amending Section 50 of the EM Act to specify that only FESA is able to declare 
an emergency situation. 
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After much consultation between FESA and DEC, this issue has largely been resolved since 
DEC made their submission to the Review, with FESA being declared the HMA for fire 
(response), while DEC and local government retain their controlling agency functions for fire 
within their respective jurisdictions. 
 
DEC has expressed concern that there is still much confusion amongst DEC staff as to the 
legislative jurisdiction between EM Act, Bush Fires Act 1954 and Fire Brigades Act 1943.  
This issue is having a negative impact on staff morale and needs to be addressed as a 
priority. 

 

Comment 7 

 

Review state training materials to ensure bush fire legislative elements; including 
understanding of the terms “controlling agency” and “HMA” are communicated accurately 
and comprehensively. 
 

xvi. Prescription of Local Government as the HMA for recovery 
 

Department of Premier and Cabinet propose that Local Government should be prescribed as 
the HMA for the recovery aspect of emergency management for all hazards. 
 
The EM Act, under s.36, provides local government with the function of managing recovery 
following an emergency within its district. It states: 
 
 

36. Functions of local government 
 
It is a function of a local government — 
(a) subject to this Act, to ensure that effective local emergency management 
arrangements are prepared and maintained for its district; 
(b) to manage recovery following an emergency affecting the community in its district; 
and 
(c) to perform other functions given to the local government under this Act. 

 

Comment 8 

 

DPC propose prescribing all local governments as HMA for emergency management of all 
hazards to allow local government to access emergency powers during recovery. 
 
This issue is effectively covered in issue X under Issues requiring further work (Emergency 
powers to be available during recovery phase). 
 

xvii. Definition of emergency 
 

Department of Premier and Cabinet identified that the current definition of emergency within 
the EM Act does not clearly define the phrase significant and coordinated response.  This 
creates ambiguity on what exactly constitutes an emergency requiring a state level response. 

 

Comment 9 

 

The SEMC Secretariat under normal business is to investigate the appropriateness of 
amending SEMC policy, plans and procedures to more clearly define significant and 
coordinated response in the context of emergency management.  
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xviii. Volunteer employment protection 
 

Part 9 of the EM Act provides employment protection for volunteers.  Section 93, specifically, 
prescribes that it is an offence to victimise an employee: 
 

for the reason that, or reasons that include the reason that, the employee was temporarily 
absent from employment because the employee was carrying out an emergency 
management response. 
 

As long as the absence is “reasonable having regard to all the circumstances”, the employee 
cannot be dismissed, demoted or refused promotion or transfer or otherwise have their 
employment injured, because they were absent work to attend an emergency in a volunteer 
capacity. 
 
Emergency management stakeholders have queried whether this section applies only during 
an emergency situation or a state of emergency. 

 

Comment 10 

 

The provisions of Part 9 of the EM Act would only apply in the event of an emergency 
situation or state of emergency.  This is due to the fact that a volunteer carrying out an 
emergency response under the EM Act would only be doing so under such a declaration.  
For all other emergency activities, the volunteer would be covered by hazard-specific 
legislation. 
 
This issue was deemed resolved as the EM Act review only encompassed the review of 
volunteer employment protection. All other issues relating to volunteers, such as liability, are 
complex and out of scope for this review.  
 

xix. Traffic Management 
 

A Recommendation from the Keelty Report (Perth Hill Bushfire February 2011 Review) 
stated: 
 

The Western Australian Police and the Department of Fire and Emergency Services 
Authority jointly examine the Traffic Management System developed in response to the 
2009 Victorian bushfires and seek its adaptation to use in WA with additional attention to 
the access and egress by bona fide residents to areas that are evacuated. 
 

EMWA established a Traffic Management Working Group to examine this Recommendation 
and recommended not adapting the Victorian guidelines as they were overly complex and 
untested.  
 
The group did, however, recommend that a bushfire-specific ‘Restricted Access Permit’ 
system be investigated and this system be reviewed across all hazards. 

 

Comment 11 

 

Currently, the Interagency Bushfire Management Committee are working on this project and 
considering the appropriateness of establishing operational procedures to support a 
‘Restricted Access Permit’ system for residents. 
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xx. State of Emergency declaration 
 

Emergency management stakeholders have queried the circumstances when a state of 
emergency is to be considered. Western Australia has not yet experienced a state of 
emergency activation declared under the EM Act.  This may be due, in part, to emergency 
management agencies being unfamiliar with the triggers or process for making such a 
declaration  
 
Section 56 of the EM Act provides that the Minister may make a state of emergency 
declaration after: 
 

• considering the advice of the SEC; 

• being satisfied that an emergency has occurred, is occurring or is imminent; and 

• being satisfied that extraordinary measure are required to prevent or minimise: 
o loss of life, prejudice to safety, or harm to the health, of persons or animals; 
o destruction of, or damage to, property; or 
o destruction of, or damage to, any part of the environment. 

 
The process for making a state of emergency declaration is described in SEMP Operational 
Procedure OP-14 State of emergency (OP-14). 
 

Comment 12 

 

The extraordinary powers available to the SEC and authorised officers are described in 
Division 2, Part 6 of the EM Act.  A need for access to these extraordinary powers is in itself 
a trigger for the declaration of a state of emergency. No further action is required 

Comment 13 

 

The SEMC Secretariat to examine the typical conditions for a state of emergency 
declaration, with a view to updating OP-14 to describe those conditions in procedure. 
 

xxi. Penalties 
 

The EM Act does not prescribe penalties for failing to follow legislation other than a breach of 
the employment protection provisions (section 93). 
 
Emergency management stakeholders have queried whether there should be penalties in 
place for those public authorities or persons who fail to follow the legislation.  
 
The EMARWG was directed to Section 177 of the Criminal Code, which provides a penalty 
for any person who omits to do any act provided for in statute. 
 
The issue of including penalties for public authorities or persons who contravened the EM 
Act was considered when the Emergency Management Bill was being drafted.  At that time it 
was considered that prescribing penalties would be inconsistent with the intent of the 
legislation. 
 

Comment 14 

 

Failure of public authorities to follow legislation, including SEMC Policy, Plans and 
Procedures, may not be subject to prescribed penalties, however, the threat of liability and/or 
public or government criticism of the authority would be sufficient motivation for compliance. 
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xxii.  Include ‘aircraft’ in definition of vehicle in EM Act. 
 

In their submission to the EM Act Review, the Department of Health raised the issue of 
including “air” within the definition of vehicle. 

 
This definition does not include aircraft, which may need to be used in aeromedical 
evacuation. We would recommend adding ‘air’, before ‘road, rail or water’. Section 68 may 
also need changes to pick up any aircraft relevant Acts. 

 
Section 3 of the EM Act describes vehicle as: 

 
“any thing capable of transporting people or things by road, rail or water, including a 
hovercraft, and it does not matter how the thing is moved or propelled.” 
 

FESA concluded that it is not appropriate to make amendments to the EM Act to allow for 
aircraft and crew to be commandeered in an emergency situation or state of emergency, as 
this would conflict with Commonwealth legislation. It would be more appropriate for those 
emergency management agencies who envisage a need to access aircraft for emergency 
management purposes to negotiate with individual aircraft operators on agreed terms for use 
of their aircraft during emergencies.  Whilst it is understood that, during emergencies, 
pressures on limited aircraft would be great, these agreements could be formally negotiated 
and documented in an appropriate form; such as a Memorandum of Understanding (MOU).  
It is noted however, that MOU’s are not legally binding, unless such arrangements are clearly 
documented within the MOU. 
 
 

Comment 15 

 

EMA’s seeking access to aircraft for emergency management purposes should negotiate 
formal agreements with individual aircraft operators. 
 

xxiii. Prescribing major incident reviews 
 

Recommendation 10 of Appreciating the Risk – the Report of the Special Inquiry into the 
November 2011 Margaret River Bushfire (Keelty Report #2) states: 
 

The Government consider enacting legislation to facilitate the review of all future major 
incidents, including but not limited to fire, earthquake, storm and marine inundation, and 
the emergency response to them. 
 

Comment 16 

 

The EMARWG have been advised by the Department of Premier and Cabinet that the 
Government has fully considered a number of options for enacting legislation to facilitate the 
review of all future major incidents, however, none of these options were found to be 
appropriate.  
 

xxiv. All-hazards approach 
 

WA Police, Main Roads, Health and FESA Operations portfolio all identified an issue with the 
current “comprehensive” approach to emergency management. The current structure works 
well where a hazard has been defined and an HMA assigned.  However, the comprehensive 
approach is inadequate when an unforseen hazard creates an emergency and there is no 
HMA assigned.   
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WA Police offered a solution by proposing a: 
 

change of emphasis to more all-hazards approach… Include provision for un-defined 
hazards, i.e. ‘any other event, situation or condition…’ in the Act independently/prior to 
prescription in the Regulations. 
 
Redefine HMAs by effects of an emergency rather than initiating hazard.  This will simplify 
the hazard list, broaden HMA responsibility to ‘whole of emergency’ rather than hazard-
specific components, and may also change role of WA Police from HMA for any hazard to 
provision of supporting EM activities (e.g. effects of road crash that create an emergency 
are hazardous chemicals, fire etc.). – WA Police, 30 September 2010. 
 

FESA Operations portfolio suggested a second-tier structure could be introduced modelled 
on the “all-hazards” approach. 
 

An alternative approach to the current comprehensive approach is to use an “all hazards” 
approach based on consequence management. Such an approach would define the 
emergency management responsibilities needed to deal with the consequences of an 
emergency regardless of the source event.  This approach could be used as a “second-tier” 
to apply only in circumstances where the hazard and HMA are not prescribed. – DFES 
Operations Portfolio, 26 October 2010 

 

Comment 17 

 

A wholesale change to the framework of the EM Act was not supported by the EMARWG; 
however, the issues underlying this proposal have largely been addressed in examination of 
the definition of the term hazard with a view to amending the definition to provide for 
additional hazards. 
 

xxv. HMA responsibility for the prevention of the hazards of Cyclone, Storm, 
Tsunami, Flood and Earthquake 
 

FESA propose that WA Planning Commission is ideally placed to take on the prevention 
aspect of emergency management for the hazards of cyclone, storm, tsunami, flood and 
earthquake.  This is due to the legislative functions of the WA Planning Commission under 
the Planning and Development Act 2005. 
 

Comment 18 

 

This issue can be resolved through normal business, with SEMC Secretariat to work with 
DFES and WA Planning Commission to progress.  
 

xxvi. Definition of Support Organisation inadequate  
 

FESA believed the definition of support organisation in the EM Act is too narrow to allow for 
spontaneous organisations.  
 

A spontaneous organisation is generally (but not always) a community organisation, such 
as a service club, parents and citizens group or residents association which undertakes an 
activity authorised by the HMA as part of an emergency response under the direction of the 
HMA.  Activities undertaken by such organisations include feeding emergency workers, 
staffing water points, assisting with clean-ups, driving vehicles, picking up stores and filling 
sandbags. The organisation is deemed to be spontaneous because the emergency task it 
undertakes is not part of its normal activities and is generally not foreseeable” – DFES, 26 
October 2010 
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Comment 19 
 
This issue may be addressed in examining the possible replacement of terms combat 
agency and support organisation with the term Emergency Management Agency. SEMC 
Secretariat to continue working with DFES to progress. 
 

xxvii. Inclusion of definition of local government  
 

WALGA have requested that a definition for the term “local government” be included within 
the EM Act. 
 

Where there is confusion as to what the term local government means in practice (the CEO 
or the Council) the Local Government Act 1995 provides clarity: 

 
2.7. Role of council 
(1) The council — 

(a) governs the local government’s affairs; and 
(b) is responsible for the performance of the local government’s functions.  

… 
 

Comment 20 
 
The term local government is already defined within the Interpretation Act 1984 and this 
definition applies to the use of the term “local government” in the EM Act.  Accordingly, there 
is no need to include such a definition in the EM Act. 
 

xxviii. Change definition of emergency to by removing “imminent” and 
including “potential” 
 

WA Police raised the issue of amending the definition of emergency within the EM to remove 
the reference to “imminent” and, instead, referring to “potential”.  This would effectively 
resolve the issue of access to EM Act powers where there is a potential threat; such as in a 
“suspicious package” type event. 
 

Comment 21 
 
This issue has been addressed in Key Issue 3 – definition of hazard.   
 

xxix. Clarify definition of the term response in Section 11 - Functions of the 
State Emergency Coordinator 
 

Section 11 of the EM Act describes the functions of the SEC, which include, but are not 
limited to: 
 

The State Emergency Coordinator is responsible for coordinating the response to an 
emergency during a state of emergency. 
 

Department of Premier and Cabinet queried the meaning of the word response in the context 
of section 11.  
 
Further, if it is intended that the use of the term response in section 11 has the same 
meaning as the definition of response in section 3 – Interpretation – then response should be 
replaced with emergency management; so as to include the recovery aspect of emergency 
management.  
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The use of the word response in Section 11 is therefore to be interpreted as the dictionary 
definition of the word.  That is: 

 

answer or reply, whether in words, in some action, etc.  
 

Section 61 of the EM Act provides that the SEC “may authorise persons to act as authorised 
officers during a state of emergency.”  In this context, the SEC can coordinate the response 
to an emergency by appointing appropriate authorised officers who may, or may not, be from 
the hazard management agency.  An authorised officer has access to Part 6 powers for the 
purposes of emergency management. 
 

Comment 22 

 

FESA was of the view that response, as used in section 11, does not have the same 
meaning described in the definition of emergency management in section 3 of the EM Act.  
No further action required. 
 

xxx. Functions of the SEC 
 

Department of Premier and Cabinet raised the issue of a potential conflict between the SEC, 
who has responsibility for coordinating the response to an emergency during a state of 
emergency, and the SECG, which has responsibility to “ensure the provision of coordinated 
emergency management by public authorities and other persons” (section 27).  

If a state of emergency is declared, the SECG and SDC are established. 

 

 
The functions of the SECG include: 
 

• ensuring the provision of coordinated emergency management by public 
authorities and other persons; 

• providing advice and direction to public authorities and other persons to facilitate 
effective emergency management; and 

• liaising between emergency management agencies and the Minister. 
 

The functions of the SDC include: 
 

• liaising with the State Government and the SECG in relation to the state of 
emergency; 

• providing prompt and accurate advice to the government and the SECG in 
relation to the state of emergency; 

• providing support to the government and the SECG in relation to the state of 
emergency; 

• liaising with the Australian Government as required; and 

• performing any function as directed by the Premier. 
 

The SEC is a member of both the SECG and SDC, and holds the position of chairman on the 
SECG. 
 
During a state of emergency, the SEC is responsible for coordinating the response to an 
emergency.  To facilitate this, the SEC has access to additional powers, which include: 
 

• authorising persons to act as authorised officers (s. 61); and 

• direct any public authority to do, or refrain from doing, any function (s.74); 
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SEMC Secretariat is of the view that there is a material difference between “ensuring the 
provision of coordinated emergency management by public authorities and other persons” 
(SECG) and “coordinating the response to an emergency” (SEC).   
 
The responsibility of the SECG is to facilitate the provision of necessary services to the 
community following an emergency, throughout the response and recovery phase.  This 
represents a whole of government, consultative and targeted approach to an emergency. 
 
Having regard to the additional powers available to the SEC during a state of emergency, the 
responsibility of the SEC in response can be viewed as an operational coordination role.  For 
example, the consultative methods undertaken by SECG to have a pubic authority take 
action may have been ineffective.  The SECG does not have power under the EM Act to 
require a public authority to take a particular action.   If the SEC deems a particular action (or 
cessation of action) of a public authority necessary, then he or she may make a direction to 
the authority.   
 
The powers of the SEC in response are distinct and separate from the largely consultative 
function of the SECG.  In practice, however, there is likely to be a shared understanding 
between the SEC and the SECG as to the extent of coordination required in response. 

 

Comment 23 

 

A potential conflict exists between the SEC, who has responsibility for coordinating the 
response to an emergency during a state of emergency, and the SECG, which has 
responsibility to “ensure the provision of coordinated emergency management by public 
authorities and other persons” (section 27). 
 
The powers of the SEC in response are distinct and separate from the largely consultative 
function of the SECG.  In practice, however, there is likely to be a shared understanding 
between the SEC and the SECG as to the extent of coordination required in response.  
No further action required. 

 
xxxi. SEC to be provided with power to declare an emergency situation 

 
The Keelty Report (Perth Hill Bushfire February 2011 Review) recommended: 
 

The State Government amend section 50 of the Emergency Management Act 2005 to allow 
the Chair of the State Emergency Coordination Group to declare an emergency situation. 

 

Comment 24 

 

This recommendation has been addressed through an amendment to the EM Act by the Fire 
and Emergency Services Legislation Amendment Act 2012, which commenced on 1 
November 2012.  No further action required. 

 
xxxii. Section 50 – Critical Issue - Authority of HMAs to declare an Emergency 

Situation under section 50 
 

During the EM Act Review process, a critical issue was identified with regard the authority of 
some HMA’s to make an emergency situation declaration under section 50.  It was 
discovered that, unless an HMA was prescribed for “emergency management” of a hazard, 
rather than just one or two “aspects” of emergency management, they could not legitimately 
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make an emergency situation declaration, or access the Part 6 emergency powers within the 
Act. 
 
In light of the above, SEMC Secretariat drafted Amendment Regulations to prescribe those 
HMAs, who were prescribed for only one or two aspects of emergency management, for 
“emergency management” of their respective hazard/s. 
 
These Amendment Regulations were endorsed by the Governor in Executive Council and 
published in the Government Gazette on 29 January 2013. 
 

Comment 25 

 

Amendment regulations to resolve critical issue with section 50; HMAs to make an 
emergency situation declaration, have been enacted and are now in force.  
 
Addendum: Amending the Emergency Management Regulations 2006 was not SEMC 
Secretariat’s preferred method of resolving this critical issue.  The preferred option was to 
amend the EM Act to allow for hazard management agencies prescribed for an aspect or 
aspects only of emergency management to make an emergency situation declaration.   
 
However, it was recognised that the process of amending the EM Act would take some time 
and, in order to enable prompt and coordinated responses to large scale emergencies in the 
meantime – particularly given the approaching summer high risk period, the SEMC endorsed 
a proposal to amend the EM regulations, instead of the EM Act. 
 
Since the amendment regulations were enacted on 30 January 2013, there has been some 
confusion amongst emergency management stakeholders as to their responsibilities as a 
result of these amendments. 
 
Considering that the 2012/13 bushfire has now passed, SEMC Secretariat will pursue the 
original preferred option of amending the EM Act, to provide specific HMAs, prescribed for 
one or more aspects of emergency management, with the power to declare an emergency 
situation.  Concurrently, the EM Regulations, which were amended in January, will be 
amended to revert back to their 01 November 2012 iteration, which is consistent with current 
State Emergency Management policy. 
 
This will address any confusion amongst emergency management stakeholders, as the 
regulations will return to their previous form, which is consistent with current State 
arrangements.  
 
 

9. Summary 
 

The EM Act Review has comprehensively examined the current legislative framework and 
made a total of 8 key recommendations requiring legislative change, 2 ancillary issues which 
require further work and 22 ancillary issues which have been resolved in the review process.  
These recommendations and issues are spread across all four Terms of Reference.   
The four key areas that were examined are:  
 
1. “ the means by which legislation puts in place effective and efficient measures to provide 

for prompt and coordinated organisation of emergency management in the State”; 
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A number of Recommendations address the current State arrangements for providing for 
“prompt and coordinated organisation of emergency management in the State”, such as 
streamlining the access to the emergency powers is Part 6 of the EM Act. 
 
Recommendations 1, 2, 3, and 5 relate directly to the first Term of Reference.  
 

2. “the means by which the legislation establishes regulatory responsibility for ensuring that 
appropriate prevention, preparedness, response and recovery measures are 
established”;  
 
The Review process also identified a number of enhancements to the regulatory 
framework, to ensure that appropriate prevention, preparedness, response and recovery 
measures are established.  Most notably, the Emergency Management Regulations 
2006 have been amended to provide HMAs with the appropriate authority to make 
emergency situation declarations. 
 
Recommendations 4, 6, 7 and 8 relate directly to the second Term of Reference. 
 

3. “the inter relationships between the Act and other legislation”; and 
 
The EM legislative framework was examined in the context of its functionality with other 
State legislation and a number of recommendations propose amendments to the EM Act 
to ensure consistency with other legislation. 
 

4. “any major issues that emerge that the RSC considers should be included within the 
inquiry”.  

 
Since the EM Act came into effect on 24 December 2005, Emergency Situations have been 
declared on eight occasions (including one extension) for six incidents. The incidents include 
three tropical cyclones (Lua [2012], Laurence [2009] and George [2007]), the Kimberley flood 
in 2011 and two fires (Augusta / Margaret River and Nannup both in 2011). Agencies report 
overwhelming support for the EM Act and to date there is no evidence that any powers within 
the act have been abused. Agencies report that the EM act provides greater, direction, 
guidance and protection as compared to the former guidance document - Policy Statement 
No.7.  
 
It should be noted that current processes to declare an Emergency Situation are deemed 
cumbersome by stakeholders and it is anticipated that through the proposed simplification of 
the process, the number of emergency situation declarations may increase.   
 
In accordance with Section 103(2)(a) of the EM Act, the Review process has unambiguously 
determined that there is a need for this Act to continue to operate.   
 
This Report provides a comprehensive review into the operation and effectiveness of the EM 
Act, as required by Section 103(3) of that Act.    
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Annex 1 – Glossary 

 

CEO Chief Executive Officer 

DEMC District Emergency Management Committee 

DFES Department of Fire and Emergency Services 

EM Act Emergency Management Act 2005 

EMA Emergency Management Agency 

EMARWG Emergency Management Act Review Working Group 

EMWA Emergency Management WA 

ESS Emergency Services Sub-committee 

FESA Fire and Emergency Services Authority of Western Australia 

HMA Hazard Management Agency  

IBMC Inter-agency Bushfire Management Committee 

LEMC Local Emergency Management Committee 

RSC Review Steering Committee 

SDC State Disaster Council 

SEC State Emergency Coordinator 

SECG State Emergency Coordination Group 

SEMC State Emergency Management Committee 

SEMC Secretariat State Emergency Management Committee Secretariat 

SEMP State Emergency Management Policy 

WA Western Australia 

 


