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LEGISLATIVE COUNCIL 
Question on notice 

Thursday,S December 2013 

665. Hon Kate Doust to the Leader of the House representing the Minister for 
Finance. 

(I) I refer to the Minister for Finance's answer given to question without notice No. 
637, which states that planning for the implementation of the recommendations in 
the subcontractor investigation repOit will be completed by 15 November 2013, and 
ask if the planning and implementation ofthe repOit's recommendations has been 
finalised yet? 
(2) If yes to (I): 
(a) what are each of the implementations; and 
(b) what is the time-frame for all the implementations to come into effect? 
(3) Ifno to (1): 
(a) why has the Government been unsuccessful in reaching its own deadline; and 
(b) when will the planning for the implementation be completed? 

Answer 

(1) Yes 

(2) (a-b) See tabled paper No ..... 

(3) (a-b) Not applicable. 
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ATTACHMENT TO QON 665 

SMALL BUSINESS COMMISSIONER'S REPORT ON THE CONSTRUCTION SUBCONTRACTOR INVESTIGATION 

IMPLEMENTATION OF RECOMMENDATIONS 

REPORT RECOMMENDATIONS ACTIONS 

Prequalification 

8a I recommend that there be a more robust Contractors are required to provide more robust financial information, with a 
approach by Building Management and Works stricter approach adopted where insufficient information is provided. 
(BMW) in its requirement for provision of Prequalification is renewed annually. 
prequalification documentation by applicants. New arrangements commenced 1 September 2013. 

8b I recommend that a system assigning relevant A weighting system has been developed prequalification assessments after 1 
weight to information provided by applicants for January 2014 will be subject to the new weighting system. 
prequalification be established, with greater 
weight being aSSigned to financial capacity, 
performance history and technical expertise. 

8c I recommend that consideration be given to More up-to-date financial information is now required at time of prequalification, 
methods of obtaining better real-time financial prequalification renewal and tender assessment. The new arrangements 
assessment. This could, for example, include commenced on 1 September 2013. 
seeking credit references, conducting more Two external service providers have also been appointed to undertake business 
detailed Dunn and Bradstreet searches, obtaining risk assessments. 
references in relation to technical expertise, past 
project completion and the number of projects on 
the books. 

8d I recommend the cost benefit of ascertaining the A cap is now set for a contractor's workload capacity at the time of 
total financial exposure of a head contactor at prequalification. The new arrangements commenced on 1 September 2013. 
prequalification be considered. An external consultant has also been engaged to review BMW's business risk 

assessment processes including its secondary ratios for financial assessment 
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REPORT RECOMMENDATIONS ACTIONS 

Risk Assessment and Tender Award 

9a For the above reasons, Governance arrangements dealing with the assessment of prequalification 
I recommend a further detailed review into the applications and contract award recommendations were strengthened in July 
Aveley Primary School project be conducted to 2013. The new arrangements commenced on 18 July 2013. 
assess the reasons for the apparent failure to A preliminary review of the Aveley Primary School project has been completed. A impose the conditions identified by the BRA team. formal review is scheduled to be completed in March 2014. 
Consideration should be given to involving the 
Auditor General in this review. 

9b I recommend that BMW review the level of Training in core areas is now complete. Training is ongoing as part of business as 
expertise and experience of persons engaged in usual practices. 
project manager roles. 

9c I recommend that BMW develops practices and New arrangements commenced on 18 July 2013 and further improvements were 
procedures to ensure that BRA conditions are implemented on 1 September 2013. 
communicated to relevant decision-makers and An internal audit will also be conducted to determine how well the enhancements 
stakeholders and included in business risk have been implemented and communicated. 
documentation, and that there is accountability for 
their implementation. 

9d I recommend that a review of commercial best The review was completed in February 2013. A 'Value for Money Policy' was 
practice in relation to assessing risk and awarding released on 1 July 2013. Training of staff has been provided. 
contracts in the construction industry be A Tender Process Improvement project has also been implemented to determine 
conducted, including what represents value-for- the viability of two-stage tendering and the use of qualitative evaluation criteria, 
money. Consideration should be given to funding based on the value of a project. 
the Building Commissioner to conduct such a 
review. 
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REPORT RECOMMENDATIONS ACTION 

Administration of Payments 

10a I recommend that as standard practice, BMW Spot checks were introduced on 1 September 2013. 
monitors and conducts random audits of the use 
and veracity of statutory declarations made by 
head contractors, and head contractors be made 
aware that this will be undertaken as standard 
BMW practice by including details in the 
prequalification package and tender 
documentation. 

10b I recommend that consideration be given to Since mid-2012, BMW has been referring suspected fraudulent activity to the WA 
referring all suspicious statutory declarations to a Police. 
person at BMW assigned the task of monitoring A suspected case of fraud is currently being prosecuted. 
payment performance and, that person, under the 
supervision of the delivery manager, refer non-
compliant statutory declarations to the Western 
Australia Police for investigation, and liaise with 
the Western Australia Police in respect of 
investigation and prosecution. I understand that 
BMW has had preliminary discussions with the 
Western Australia Police and it has indicated a 
willingness to assist in this regard. 

10c I therefore recommend that BMW considers The State Solicitor's Office has previously advised that a more robust or broader 
adopting, as a matter of policy and practice, a use of clause 43 is not possible. 
more robust use of AS2124-1992 clause 43 A trial of project bank accounts commenced in November 2013 and is ongoing. 
provisions to withhold payments, and to obtain its 
own legal advice in respect of: 

i. whether payments withheld under clause 43 
may be held as funds of a stakeholder or as 
an equitable set-off; and 

options available at law to protect payments to 
subcontractors from being treated as preferential 
payments by liquidators. 
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REPORT RECOMMENDATIONS ACTIONS 

Administration of Payments (continued) 

10d I also recommend a communication strategy to An education and awareness package was released in August 2013. The content 

all industry stakeholders raising awareness and was developed in consultation with the Building Commission and the Small 

understanding of BMW policy, practices and Business Development Corporation. Industry forums were held in October 2013. 

processes in relation to monitoring of payment An ongoing Contracting with BMW program to raise awareness of works 
performance, auditing of statutory declarations procurement policies, processes and practices for contractors and subcontractors 
and the withholding provisions of AS2124-1992 commenced in November 2013. 
clause 43. New contractual provisions requiring head contractors to pass on information to 

subcontractors on the rights and responsibilities of industry participants were 
implemented in November 2013. 
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REPORT RECOMMENDATIONS ACTIONS 

Management of Complaints 

11a I recommend that BMW considers establishing a A central complaints management system was implemented in November 2012. 
central register of subcontractor complaints to be 
managed by the BRA team. 

11b I recommend that BMW considers establishing a A process to investigate subcontractor claims for non-payment was implemented 
process to investigate claims of non-payment in January 2013. This process has been supplemented by the implementation of 
made by subcontractors, which may include a spot checks in September 2013. 
requirement for proof of payment to match with 
any submitted statutory declarations. 


